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for the 3rd quarter of 1912, with the corresponding 
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Table I 

ALLAHABAD HIGH COURT. 

(A).—34 I. L. R., ALLAHABAD Series, FROM July to Sbptbmbrr, 1912, 
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Names of Parties. 
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Vol. and page 
of Ind. Cas. 
1912. 

Page of Vol. 34 
I. L. R., AH. 
1912. 

1 
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V. P. 


351 

Risali y. Balak Ram 

14 639 

429 

354. 

Ram Singh v. Mathura 

14 599 

434 

355 

Nath Mai v. Abdul Wahid Khan... 

1 14 812 

436 

353 1 

i Sheoambar Ahir v. Tho Collector 

1 


' 

^ of Azaragarh 

: 14 138 

442 

365 

Bhagwan Das y. Raj Nath 

1 14 790 


371 

1 Jwala Prasad y. Achchey Lai 

14 132 

446 

375 

j Hira Singh y. Amarti 

14 154 

419 

3S2 

Makhan Lai v. Sri Lai 

14 162 

451 

385 

! Gnr Nanak Prasad v. Jai Narain 


455 


Lai 

• • • 

14 814 

464 

388 

, Het Singh y. Tika Ram 

14 240 

465 

301 

Gur Charan Das v, Har Sarup ... 

14 191 

468 

393 

1 Nawal Singh, In the matter of ... 

14 766 

474 

396 

Khetpal v. Tikara Singh 

14 172 


393 

! Dharain Kunwar v. Bulwant Singh 

15 673 

478 

405 

' Brij Lai v. Suraj Bikram Singh ... 

16 92 

482 

412 

1 Ayesha v. Faiyaz Husain 

16 124 

487 

416 

i Kalla y. Hargian 

15 907 

490 

419 

AH Bakhsh y. Barkat Ullah 

14 181 

493 

422 ' 

Great Indian Peninsula Railway 
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y. Sham Manohar 

14 603 

496 

420 

; Lalta Prasad y. Ram Karan 

14 187 
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Raghubar Rai r. Jaij Raj 
Uawasi v. Mul Chand 
Ghulam Nasir-ud'dia t. Hardeo 
Prasad 

Allahabad Bank, Limited, Cawn, 
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Dalip Singh v. Bahadur Ram 
Emperor r. Thakur Pande 
y. Ganga 
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• • • 


«« • 
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Sajjad Husain v. Wazir AH Khan 
Jaggi Lai r. Sri Ram 
Ahmad-ud-din r. Ilahi Bakhsh 
Puran Atal y. Darshan Das 
Rashid-un-niisa y. Muhammad 
Ismail Khan 

Lali Jan y. Muhammad Shafi Khan 
Thakur Din Ram y. Uari Das 
Ganeshi Lat y. Nand Kishoro 
Aziz Bakhsh y. Kaniz Fatima Bibi 
Muhammad Akhtar Husain Khan 
y. Tasadduq Husain 
Dropadi y. Hira Lai 
Sheo Narain y. Janki Prasad 
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Vol. and page 
of Ind. Cas. 
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244 

14 
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15 

798 

15 
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14 
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16 
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14 

744 

15 

319 

15 
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(B).—10 ALLAHABAD LAW JOURNAL, from JuLr-AuGUST, 1912, 


o H 

mS ^ 

o J 

c2 

Names of Parties. 

1 

1 

^0 tc m 

C A C5 

;5 c-u 

ff ^ . 

O C 

9) . ^ 

C> ^ 

§(2*52 

o 

Page of Vol. 10 
A. L. J. 1912. 

1 

Names of Parties. 

Corresponding 
Vol. and page 
of Ind. Gas. 
1912. 



1 

I V. 

P. 



V. 

P. 

1 

Juggi Lai V. Sri Ram ... i 

16 

146 

120 ' 

Baldoo Rai v. Murli Rai 

16 

638 

3 

Dropacli v. Tliralal 

16 

149 

124 

Rahmatullah Beg v. Yusuf Ali ... 

16 

635 

13 

Bhole Singli r. Bbagwaiifc Singh... ] 

1S 

10 

130 

Nand Ram v. Bhopal Siugh 

16 

1 

19 

Muhammad Akbtar Husain Khan J 



134 

Ram Cliaraii Lai v. Muhammad 




V. Tasaclduk Husain ... ; 

16 

157 


Rasliid-ud-diu ... 

16 

674 

23 

Ganesh Prasad v. Daniodar Das... 

16 

177 

136 

Laclihmi v. Sangram 

14 

322 

25 

Piarc Lai v. Makhan 

16 

179 

140 

Balmakuud v. Ashfaq Husain ... 

16 

677 

27 

JaggQ Ahir V. Murli Shukul ... i 

1 5 

84 

144 

Durga Datt v. King*Empcror 

15 

75 

33 

, Bum Madho Singh v, Jagut Singh 

16 

337 

149 

Chnndar Sekhar Tewari v. Balak- 



36 

Ganpat Singh r. Tohfa 

15 

15 


dhar Dube 

15 

611 

41 

Shoo Tabal r. Kasim ... i 

15 

34 

153 

Ali Husain v. Amin Ullah 

15 

337 

4o 

rt # V 

(lancshi Lai v* Naiid Kisliovo 

15 

319 

154 

Ghafur*ud-din v. Hamid Husain 

16 

C79 

*i8 

••« 1 

AzizBakhsh v. Kauu latniia Bibi 

15 

49 

157 

Ram Prasad v. Jagrup 

15 

880 

51 

' Sang Bam v. Bum KishaiiDas 1 

15 

51 

159 

Girdhari Siugh v. Neeladbar Singh 

16 

1004 

*i2 

4^anwal Kuuwar v. llurh • 

16 

339 

162 

<9 O 

Bhola Das v. Bishnath Lai 

16 

982 

u6 

Saiyetl Muklitar Alnnad r* Munnr* 

1 TT • ^ 



165 

Khnb Cbaiid v. Niadar Mai 

15 

677 

M A 

rab Husain 

15 

50 

1G7 

Iklutsaddi Lai v. Mohammad Hanif 

15 

853 

59 

Muhammad Ishaq v. Nathu 

16 

342 

169 

1 Abbu Singh v. King-Eraperor 

i 16 

524 

61 

llavdwar Pal v. King-Empeior 

16 

510 

171 

Pohkar Singh v. Ram Din 

15 

849 

66 

Asghar Ilusain v. Pal Ahir 

15 

227 

174 

Chadammi v. Lalta Prasad 

16 

525 

<0 I 

Giipteshwar Ram v. Rati Krishna 



176 

I'adri Mallah v. Suduma Mai 

16 

981 

( 

^ *> 1 

uam 

♦ ♦ 9 

15 

174 

178 

Hum Narain Singh v. Rampat ... 

16 

1007 

7o 

Muliammad ^ asm v. Ilaln Ihikhsh 

16 

455 

181 

Sespuri v. D'Varka Prasad 

16 

222 

78 

1 

1 Paisotani Rao r. Radha Bai 

15 

566 

183 

Abdul Aziz v. Basdeo Siugh 

17 

89 

/9 

Baij Natli v. Raja Rain 

16 

512 

185 

Muhammad Ilasati v. Noor Jahau ; 

16 

13 

S2 

Madan Gopal v. King-Kinpuror ... 

16 

513 

188 

Muhammad Husain v. Iluhi Bakhsh^ 

17 

92 

8o 

Chaulmrja Smgh v. .Sarabjit 

15 

303 

190 

Uabibullah Khan v. Lalta Prasad 

17 

94 

87 

Ibrahim v. Ram Naiain 

16 

483 

193 

Loftus Otway Clarke v. Brojeudra 



89 

Ibakur Prasad Rai v. Naiondra 




Kishorc Roy 

16 

501 


i Bahadur Sinsrh 

15 

8C2 

211 

Jugal Kishorc v. Kcdnr Nath 

16 

401 

02 

Inayat Kban v. iluliummad Yusuf 

16 

485 

217 

Krishnajiva Tewari v. Bislinath 



Uo 

1 Mubanumul Ibraliim v. Ramkishun 




Kalwur 

16 

392 


Rxii 

• • • 

16 

487 

222 

I.shri Pershad v. Gopi Nath 

17 

19 

0/ 

Aiirryau Dm v. Diiiga Doi 

16 

489 

227 

Saltan xVhmad v. Waliullah ... 

17 

22 

101 

Madau Lai v. Cluittan SIukIi 

15 

207 

234 

' Collector of Ghazipur v. Balbhad* i 



106 

Musaddi Lai v. .Iwala I'rasad 

16 

496 


A 1 

' «lar Siugh ... ' 

17 

25 

108 

Salak Sitigb v. Ajmlliia Pras!\d ... 

15 

121 

244 

Gajudhar Tuli v. Bliagwautu 

16 

8 

112 

Bisliumbhar Dayal v, Parshadi Lai 

16 

629 

217 

Uam Piari Rai v. King-Emperor... 

16 

515 

114 

Ram l.al v. iJaclu-ha Singh 

16 

025 

251 

Brijbasi Lai v. King-Emperor 

16 

51G 

117 

KiiUcr Xalh v, Mahali Itaiii 

16 

V'ln 

252 

Sri Chaiul v. Murari Lai 

16 

183 

118 

Fakir Chand V. Kcw.al Ham 

16 

633 

256 

.Maharaja of Ben.ares v. Lalji Singh 

16 

1 
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BOMBAY HIGH COURT. 


^^MaQah (Kasbmh 


(A).—36 I. L. R., BOMBAY Series, from July to September, 1912. 


Page of Vol. 36 

1. L. R., Bom. 
1912. 

Names of Parties. 
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Corresponding 
Vol. and page 
of Ind. Cas. 
191010 1912. 

Page of Vol. 36 

I. L. R., Bom. 
1912. 

Names of Parties. 

% 

Corresponding 
Vol. and page 
of Ind. Cas. 
1911-12. 



V. 

P. 



V. 

P. 

275 

GorindAnnaji v. Trimbak Govind 

6 

521 

379 

# 

Natbubai Dhirajram v. Bai Hans- 



279 

Manaji Rajuji v. Khandoo Baloo... 

1 1 

724 


gavri 

15 

818 

283 

Bbaishankar Nanabhai v. Morarji 



383 

Rangnbai v. Subaji Bamcbandra... 

14 

821 


Keshavji 

12 

535 

387 

Vissanji Sons & Co. v, Shapnrji 



^90 

Secretary of State v. Sadasbiv 




Burjorji 

16 

98 

# 

Abaii 

14 

434 

396 

Madonji Devoband v. Tribhowan 



305 

IP 

Gopal Ghela v. Rajaram Amtha ... 

13 

851 


Virchand 

12 

892 

308 

Ismailmiya v. Wahadani Bcgam... 

14 

469 

405 

1 Municipal Commissionei’ for the 



315 

Wasudey Lakshman v. Govind 




i City of Bombay v. Muncborji 




Mabadov 

14 

473 


Pestonji 

12 

906 

325 

Malkajeppa v. Secrctaiy of State 

15 

517 

415 

Bai Lnxmi v. Harjivan Nathu 

12 

538 

329 

Gangadas Dayabbai v. Bai Suraj... 

14 

777 

418 

i Moorji Manek v. Passu Parbbat... 

16 

588 

331 

Sethna v. National Bank of India 

12 

.581 

420 

Jivaji Sambbaji v. Fakir Sabaji ... 

15 

840 

339 

Tukaram v. Narayan Ramchandra 

14 

438 

424 

Bai Parson v. Bai Somli 

15 

774 

360 

Natbubbai Narandas v. Manordas 



438 

Sapurlo Sabsbetti v. Secretary of 




Laldas 

15 

512 


State 

15 

782 

368 

Narbar Ra"hunath v. Krisbnaji 



443 

i Govind Balkrisbna v. Pandurang 




Govind 

15 

822 


I Vinayak 

15 

505 

373 

Mabadev Sakbaram v, Janu Namji 



440 

Himatlal Motilal v. Vasudev 




Hatle 

14 

447 


Ganesh 

16 

6S0 


(B).—14 BOMBAY LAW REPORTER, from J^tly to Seppemuer, 1912. 
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Corresponding 
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o g -u 
cu « a • 

itS-sa 
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V. P. 



V. P. 

511 

Jetha Bhima & Co. v. Jiady Jnnbai 

15 950 

560 

Govind Ramchandra Shembekar 


521 

Canji Cursondas v. Colaba Press i 



V. Vithal Gopal Sabasrabudhe... 

16 159 


Co. Ld.. 

16 49 

563 

Gurbasappa Sangappa Kunebag- 


527 

Govindji Viramji v. Sakbaram 



nur V. Kango Venkatesh Khasnis 

1 16 348 


Govind 

16 59 

566 

Savalptiri Balpuri v. Bala Yudav- 


532 

Bombay Steam Navigation Co., 

1 


sbet Sonar 

» » • 

16 341 


Ltd. V. Ramdas Vithaldas 

16 01 

569 

Dbondi JIabipaty v. Radhabai 


543 

Yamnava Govind Appaji v. Laxu- 

1 

1 


; Shabaji 

16 343 


man Bhimrao Kulkarni 

: 16 180 

573 

, Nurudin Saheb Rcfai v. Abas 


547 

Bai Kashi v. Jamnadas Mansukh 



1 Bavasaheb Zari 

♦ • ♦ 

16 338 


Raichand 

V-_ 

16 133 



1 
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(B).—14 BOMBAY LAW REPORTER, m2^concld. 
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S 69 G 
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O £J ^ 
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577 

579 

5S1 

5S3 

.^85 

587 

o9i 

rm 

G02 

(iI7 

g:o 

<530 

(i3:i 

im 

111 

CIS 

rr,i 

cm 

7( I() 
710 

713 
715 
717 


f •}** 


7:50 
:-ii 
711 


Tahikdari Settlement Officer v, 
Bhaijibhai Ishwardas 
A ithal Kamchandr.a v. Sitabai Sita-, 
ram 

Clinnilal Saukalchand v. Jaffir AHi i 
Spinning and Weaving Co., Ltd. 
Emperor v. Bbujabali Akappa 
Gonvadi 

_ ( » * 
Em|>eror v. Padman Babul Mhatre 
Karvirappa A. Kulkarni, In re ... 
Du;5abh.ai Bezanji Motivala v. ' 
Special Officer Salsetto Bnildincr 
Sites 

Magnirani Vitburain Marwadi \’. 

Bakiibai Kakinna Lohar 
Abhesang Tirabliai v. Ratsatig 
Falesang 

Jessiiam Jnganuath v. Tulsidas 
Daniodiiar 

Moorji Maiieck v. Passu Parbhat 
rannanandas Kcshavji v. Parbhu. 
<las (Jatig.adas 

' 4 • ^ 

Vi lcliand Chliaganlal v. Capt. S. 

It- -Musj^oii 

lliinatlal .Morilal v. Vusudeo 
(JaiiL'.sh illiasliar 

Ahmedabad b’nited Printing Ac! 

Co. V. Anlesliir Kavasji 
Motilal Cluniilal v. Tliakorlal 
Oiimanlal 

Mei vanji Mundierji Cama v. Sec! 

Jelarv of State for India 
Advocate General v. Jtustani'ji 
B. Suna'Valla 

(iovcrmitent. Pleader v. Bluoou 
bliai Davabhai ^ 

Kmp«-ror v. Shankar Balvant Kul- 
karni 

r.iui'iTur V, Kuvji 

.Nlaliadcv i adio'.shwar Josid, In re 
Loftiis Otway Clark.- v. Biojeiidra 

Ki'liorc Bi.v 

to • » « 

M.*li:i<lvv Liixinaii v. Covind PaiJiah- 
ram 

Sak liuram (luviiida v. 

M ira U 

4 I , 

lliiabliai Xai'ot:iiii<las v. Majiii- 
lartiif.-is Bite Insurance Co. 

Lai. sji luaii Ki’islinaji Liuiayc v. 
I''i)l:ri.'linu Bangnatb 


l>agadn 


V. P. 

16 4^5 

16 442 

16 440 

16 509 
16 335 
16 497 

16 549 

I 6 570 

16 501 

16 576 
16 588 

16 591 

16 040 

16 080 

16 0S4 

16 C9G 

16 714 

16 780 

16 788 

16 325 

17 GO 

17 63 

16 501 

16 991 

16 998 

16 1001 

I 6 1002 
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Names of Parties, 


748 
750 
753 ' 
757 
765 ' 
76G . 

I 

771 
777 
782 
787 [ 

I 

793 

I 

797 

801 , 

807 

812 

827 
833 

840 

846 
854 

861 

872 

875 

876 
882 
887 
889 
891 


« fl • 


Bai Gulab v. Thakorlal Franiirati* 
das 

• ^ 4 

Eknath Pandoba Kosti v. Dagdu- 
ram Samblmram 

Emperor v. Shettopa Satapa 
Mudenavar 

Sliidappa Venkatrao Jadliav v. 

Rachappa Subrao Jadhav 
Haridas Nanabhai v. Vithaldas 
Kisandna 

Bai Ramkore v. Jamnadas Mui 
chand 

• • • 

Vithappa Devappa Patil v. Basa- 
gowda Dovappa Patil 
Velchand Chhaganlal v. Lieut. E. 
Bourchier 

Hasanalli Molcdina v. Popatlal 
Parbhudas 

Bliurchand Hunsraj Dosbi v. 

Vira Champa Khachar 
Maganchand Fulchand v. Vithalrao 
Kamalruo 

Shivram Narsingrao v. Mahadev 
Narayau Kulkarni 
Kondu Kanhuji Dhuvde v. Vislinu 
Moreshvar Bhat 

Bhagvandas Parashram v. Burjorji 
Ruttonji Bonionji 
Bir Bikram Deo v. Secretary of 
State for India 

Hrij Lai 7. Suraj Bikram Singh ... 
Rangoon Botatonng Co., Ltd. v. 
Collector, Rangoon 

Lalji Nensoy Ludha v. KoshonTi 
Punja 

Zulckabai v. Ebruhim Ilaji Vycdiua 
Shankar Vishnu Goklmle v. Kaghu- 
nath Hari Dharap 
Bando Krishna Kanbargi v. Nur- i 
sinha Konher Deshpando 
Mouna, A. v. Mouua, J. E. 

Emperor v. Alibhui 

— V. Chiman Lnl 
-V. Dadabliai 


• • • 

• 4 • 




~ Istlingapa Shivapa ... 

Kamjibhai Waghjibhai, In re 

Emperor v. Abdul Rahman !!! 

7“ Budlian Khan Innvat 
Khan 


Corresponding 
Yol.and page 
of Ind. Cas. 
1912. 

T. 

P. 

17 

86 

17 

87 

16 

617 

16 

1005 

17 

30 

17 

93 

17 

10 

17 

13 

17 

17 

17 

142 

17 

148 

17 

170 

17 
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17 

152 

13 

965 

16 

92 

16 

188 

17 

193 

17 

198 

17 

205 

17 

210 

17 

215 

17 

531 

17 

534 

17 

532 

17 

542 

17 

540 

17 

530 

17 

637 
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Table 3 

BURMA (LOWER) CHIEF COURT. 

6 LOWER BURMA CHIEF COURT RULINGS, from April to June, 1912. 
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* O) 
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^ . 
tX) 93 
fl C9 

;3 ftQ 

fl 3 . 
o 5 'o 

S' ** ^ 

03 • I—( 

0) ^ 
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CD ^ 
^ C3 


o 

to bjO CQ 
a cij <9 
;§ P.O 

ca - 

a§i . 
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Sein Hnyin ▼. Lutchman Ghetfcy... 
Yin Za V. Nash 

Shanmugam Ohetty v. Aunamalay 
Chetty, 


15 366 
15 353 

15 959 


Subramauyam Ohebty v. King 
Emperor 


15 984 


Table 4 

CALCUTTA HIGH COURT. 

(A).—39 I. L. R., CALCUTTA Series, from July to September, 1912, 


Oi ^ 
CO C0 

>•« 

Pli 


Kamos of Farbies, 


622 

627 

660 

663 

668 

682 

687 

598 

606 

616 

663 

669 


Surendra Karayau Adhicary v. 
Emperor 

Mahomed Ibrahim Hossain Khan 
V. Ambika Pershad Singh 
Ambica Prasad Singh v. Gar Sahay' 
Singh ••• I 

Kalimuddin v. Lluharui ... i 

Angullia & Co. v. Sassoon & Co.... 
Ranjit Lai Karmakar v. Bijoy 
Krishna Karmakar 
Khitish Chandra Acharya Chow> 
dhary v. Osmond Beeby ... 
Sen, In (he matfer o/ 

Suresh Chandra Sanyal y. Emperor 
Bir Bikram Deo y. Secretary of 
State 

Sarat Chandra Ghose y. Shyam 
Chand Singh Roy 
Bombay Company, Ld. y. National 
Jnte Mills Co., Ld. 


Corresponding 
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16 327 
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cutta ... ! 
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687 

Surendra Mohini Dcbi v. Amarosli 


14 496 


1 Chandra Chattorjeo 

14 07 


696 

, Durga Prasad Singh v. BrajaNath 


1 3 1030 


Bose 

^ 15 219 

13 690 

704 

Deokali Koer y. Kedar Natli ... : 

15 427 

13 706 
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! Ibrahim AH Khan y. Muhammad ' 
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13 695 

14 17 
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774 

Ram Charau Chanda Talukdar v 

1 

1 
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■ 14 314 
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19 I Ua/.iudditi Mussirv v. Taharat 
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20h! Wajihuddin V. Ma/.har Hoasaiu ... 16 457 
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28' Gjal Singh V. Dibya Singh ... ! 13 184 

30 , Raja Narpat Single v. Ilangra ! 

Munda ... i II 368 

31 Bhut Nath Pal V. Chaeidra Biaode i 

Pal ... 16 443 

38 Badani Kuinari Dasi v. Uari Dasi ,11 74 

41 Prabhu Nurain Singh v. Sundar ! 

I Paudey ... 16 447 

45 I Pa/ziiali v. Ma/aharulla ... 16 336 

47 Brij Lai v. Suraj Bikrani Singh ... 16 92 

53 Vissanji Sous and Co. v, Shapurji | 

Burjorji ... ' 16 98 

GO I Rani Dharain Knuevar v. Buhvaiit 

Singh ... 15 073 

07 Shcodhani Paudey v. Maharani 

Beni Persliad Koeri ... 16 935 

71 Sarat Chandra Ghosh v. Sham ' 

Chand Singh ... 14 701 

74 Ilaridas Tauti V. U[>endia Narain > 

Slntha 16 937 

77 i Ranjit Missel’V. Ramudav Singh 16 940 

83 Safaradili V. Dnrga I’rosail Sen ... ^ 16 966 

85 Laclimi I’lasad Singh V. Basant Lai 16 970 

86 Gones Cliandra Adak v. Banwari , 

I Lai Roy 1 14 345 

89 . Kali Kumar Uliose v. Bidhu ' 

i Uhusan Baiierji 10 382 

93 Kainini Kumar Row v. Krishna ’ 

Cliamlia Saha ... 10 312 

HO Waresh Mun.shiv. Aftabuddi Bepari 16 975 
9^ Jadoo Natli Chatterjee v. Aswini 

Kumar Banerjee ... 16 974 

101 Jatindra Nath Roy v. Chandra 

Nath Banerjee ... 16 972 

103 lliiaLul Mitra V. Udoy Chandra 

Dvy ... 14 33 
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116 Hem Chandra Bakshi v. Jadub 
Chandra Bakehj 

119 Thakur Prosad Singh v. Syed 
Yahya Hossain* ’ • 
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V. Raj Kumar Chowbey ... 
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13.5 Raghu Singh y. Shew Prosad Rai 
139 Brahamdeo Narain Singh v. Ram- 
down Singh 

141 I Gadadhar Ghoso v. Midnapur 
I i^cmindari Co., Ltd. 

144 ' Jarip Khan v. Durfa Bowa 
148 1 Moti Chand y. Bajrang Sahai 
154 Baijnath Goenka v. Raja Padma- 
Hand Singh 

156 Jognarain Singh v. Badri Das 
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Kumar Chowdhry 
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197 ' Kaiitu Laik v. Lachman Ojha ... 
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I Chandra Singha 
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Bunwari Lai Mittcr 
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2.50 Ram Protap Naruiu v. Kiug.Em- 
peror 
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261 Rainjibau Saha v. Dhiku Singh ... 
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16 817 

360 

Kulada Prosad Pandey 7. Haripada 
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17 257 

366 

Dinabandhu Nandi 7. Mashuda 
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Chandra Patnaik 
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Raj Molian Guha v. Alam Gazi 
Pafcwari ^ ••• 

Kedar Nath Roy v. Amritalal 
Hooker jee ••• 

Madha Sudan Mandal y, Kadhika 
Prosad Das ••• 

Raja Padmanand Sing Bahadur v. 

Rama Prasad HaWi 
Diwan Balmukund Sahai v. Tarini 
Singh 

Banomali Gaoutia v. Padma Lochan 
Gaontia 

Peary Shah v. Surajmal Marwari 
Sundar Mai Marwari v. Jessie 
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Champat Singh y. Jangu Singh ... 
Mohunt Jib Lai Gir y, Mohunt 
Jaga Mohau Gir 

Raui Koshabati Kouri v. Mohau 
Chandra Mondul 

Khitish Chandra Chowdhury v. 

Khulna Loan Company Ltd. ... 
Sreemati Ramsona Chowdhuri y. 
Naba Kumar Singha Chow* 
dhuri 

Bhagbat Shaha 7, Siddiquo 
Osbagar 

Suresh Chandra Sanyal 7. The 
King-Emperor 
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Deokali Koer 7. Babu Kedar 
Nath 

Haji Buksh Elahi v. Duria7 
Chandra Kar 

Ayenenussa Bibi 7. Sheikh Isuf ... 

Sheikh Golain Rahman 7. Shaikh 
WahedAli 

Sheikh Majebar Rahman 7. Syed 
Mukbashed Hossain ... 

Nim Chand Shaha 7. Joy 
Chandra Nath ... 

Ram Pratap Nemani 7. Kiug- 
Emperor 

Loftus Otway Clarke 7. Brojendra 
Kishore Roy Chowdhury 

Kcnaram Akhuli 7. Srisbidhar 
Chatterjoe 

Sremati Parbatty Debya v, 
Mathura Nath Banerjce ... 
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880 Gour Chandra Das v. Sarat 

Sanduri Dassja ... IS 44 

882 Jugal Kishore Marwari v. Ambika 

Dobi ... 15 683 

885 Emperor 7. Bbiku nosscin ... IS 484 

860 Mirza Sajjad Husain v. Nawab 

WazirAliKhan ... 16 197 

894 Narayan Sahu 7. Molianth 

Damodar Das ... 16 464 ' 

897 Moliadeo Prosad Sliahu v. 

Gajadhar Prosad Sahu ... 16 459 

903 Hari Mandal 7. Kcsbab Chandra i 

Manna ... 14 760 

004 Dulhin Mathura Das Koer 7. 

Bausidhar Singh ... 10 880 

903 Janiiruddi Biswas v. The King- 

Emperur ... 16 523 

913 I Parbati v. Muhammad Muzaffar 

AUKhan ... IS 196 

920 I Panchanau Ghosh v. Mir Abdul I 

Molik ... 16 703 

923 Uiroo Gorain V. Jaimurat Koer ... 13 63 

929 Aman Ghazi 7. Maharaja Birendra 

Kishore Manikya Bahadur ... | IS 64 

931 Maharaja Birendra Kishore Ma* 

nikya Bahadur V. Rosan ... I 13 518 

932 Kaiiash Chandra Kar v. Harudhuu 

Chatterjea ... i 14 190 

934 Rasul Bukhsh 7. Municipal Board ' 

1 of Chapra ... 15 796 

937 i Moosa Goolam Ariff 7 . Ebrahim 

' Goolam Ariff 16 70 

945 Galstaun V. Hutchison ... ' 15 279 

951 Bubar AH Bosar v. Shisir Kumar 

Basu 14 574 

955 Bhogirath Chandra Moudal v. Sital 

Chandra Sarkar ... |7 15 

957 Indro Deb Das v. Azizur Rahman 

I Sarkar 1 y 9 

959 1 Mclntosli v. Bidhu Bhusan Son ... 17 12 

901 Rangoon Botatoung Co, Ld. v. 

Collector, Rangoon ... 16 188 

0r4 KheUermoui Dassi v. Kadambini 

Dassi ... 17 g 3 

968 Kesri Chaud Kothuri v. National 

I Jute Mills Co., Ld. ... |7 gy 

970 Punch Duar Thakur V. Matii llaut 17 88 

971 Maindi Sardar v. Goru Chand 

Ghosh ... 14 92 

973 Banga Cliandra Nandi v. Tara Kin-' 

kar Pal I I R ooi 


15 64 

13 518 

14 100 

15 796 

16 70 

15 279 

14 574 

17 15 

17 9 


16 188 

17 83 

17 87 


975 Batuk Nath Mandal v. Benin 
Behari Chaudliuri 


14 92 

15 291 


17 90 


980 > Halodhar Cliatto[)adhya v, Ru. | 

mendraNarainltayCkaudhry... I I4 90 


983 Public Prosecutor 7 . Sheikh Idoo 

984 Jabbar Sheikh 7 . Tomiz Sheikh ... 

985 Bhawani Kumar 7 . Mathura Pra¬ 

sad Singh 

991 Stewart 7 . New Zealand InBuranco 
Co., Ld. 

997 Eastern Mortgage and Agency Co., 
Ld. 7 . Rakca Khatun 
1002 Mosuful Huq 7. Surendra Nath 
' Ray 

1006 Dutt 7. Gostha Bchary Bhuiya ... 

1007 Meajan 7. Sbarafatullah Khan 
1009 Shamu Patter 7. Abdul Kadir Ra- 

7uthan 

1015 Benod Bihari Bhadra 7 . Ram Sarup 
Chamar 

1019 Balki Mahapatra 7 . Brojobasi Panda 
1022 Santo Prosad Singh v. Show Narain 
Singh 

1024 Madau Mohan Nath Sahi v. Pro¬ 
tap Udai Nath Sahi 

1027 Uira Lai Mitra 7 . Udoy Chandra 
Dey ••• 

1029 Gopal Chandra Mukorjee 7 . 
Notobar Kundu 

1031 Ueni Chandra Kar v. Matbur San- 
thal 

1033 Lala Fateh Chand 7. Rani Kisheu 
Kunwar 

1040 Ram Barai Singh 7. Sheodeui Singh 
1042 Jhapajhannessa Bibi v. Bama 
I Sundari Choudhuraui 
1049 I Feroja Poshakar v. Amiruddin ... 
1062 I Sheo Balak Rai 7 . Bhagwat Panday 
1053 I Kunja Bhuniyu 7. King-Emperor 
1055 Pika Bewa 7. Emperor 
1058 Shrimant Rajo Bahadur Raghoji- 
rao Saheb v. Shrimant Rajo 
Lakshmanrao Saheb ... 

1070 Mahomed Sad’it Ali Milki 7. Kara 
Sundari Debya 

1073 Nisarulli Sheikh v. Adebuddi Shana 
1075 ! Dobendra Chandra Roy v. Behari 
Lai Mukorjee 

1077 Reazuddi 7. King-Emperor 

1078 Prankhang 7 . King-Emperor 

1081 G. Krishnasami Aiyar, In the uiaf/er 
of 

1089 Nand Kishore Singh 7 . Ram Golam 

Sahu 

1090 Sitmaman Singh^v. Sliam Charan 

Obdar 

1094 Sasi Bhusan-.Lahiri 7.*^Rujeudra 
I Natli Joardar ... 
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842 
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67 
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1097 i Ganesh Chandra A dak v. Banwan 
' Lai Ray 

1099 Lakhi Narain Shaw v. Multan 
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1101 1 Priya Nath Pal v. Kainini Daai ... 
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Rasik Lai Mandal v. Singheshwar 

Ray ••• 

Palin Behari Das v. King.Bmperor ^ 16 257 

Jogendra Nath Mukherji v. Moli 
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King-Emperor V. Nilakanta ... ^ 
Muthpkamaraswami Pillai v. King-I 
Emperor 

Krishnasami Aiyar, In. the matter of 
Kota Subbayya Gupta Gani v. 

Secretary.of State for India ... | 
Bhogaraju Venkatrama Jogiraju 
T. AddepalU Seshayya 
Visweswara Sarma v. T. M. Nair 
Mahamed Kasim Sahib 7. Fan- 
chapakds^ Ghetti 


O 


V. 

14 

14 

16 


12 
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P. 

849 

896 

328 

761 

123 

201 


17 233 
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688 

692 

694 
696 

695 
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Nalain Padmanabham 7. Sait Badri- 
nadh Sarda 

Arimuthu Chetty 7. Vyapuripanda- 

ram ••• 

Sreepada Venkataramanna v. Sree- 
pada Ramalakshmamma 
Marigowda 7. Srini7asa Rangaohai 
Mahomed Ismail Rowther, Be ... 
Nanjappa Chottiar 7. Ganapathi 
Gounden ••• 
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Thakurain Lokraj Kunwar 7. Tha- 
kur Harpal Singh 
Mata Din 7. Sheik Ahmad AU ... 
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Ali Khan 
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18 

Balwant Sin^H v. Maliaraj Singh 

14 629 

26 

Raja Sri Sri Durga Prasad Singh 

15 219 


7. Braja Nath Boso 

28 

Jadu Lai Saha v. Janki Koer 

15 659 

32 

Loftua Otway Clarke v. Brojendra 

16 501 


Kissoro Roy Chowdhry 

38 

Brij Laly. Subraj Bikram Singh... 

16 92 

39 

Potaraju Venkata Reddy v. Em. 

14 659 


peror 

50 

Krishnamal 7. Krishnaiyangar ... 

15 652 

54 

Venkata Ragharala Reddiar 7. 



Baggiammal 

14 550 

69 

Zemindar of Cliittedu 7. Narayan. 



appa Naidu ... 

14 663 

61 

Venugopal Naidu 7. Hamanadhan 



Chctty 

14 70> 

64 

Subba Row 7. Annathanarayana 

14 024 


Aiyar 

77 

Vassanji Ehimji 7 . Shapurji Bur- 

16 98 


jorji Bharucha 

79 

Thirumal 7. Rangadani 

15 412 

97 

Zemindar of Pachipenta v. Maha. 

14 286 


rajah of Jeypur ^ ••• 

104 

Authi Lakshmi 7. Annasami Aiyar 

15 723 
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Krishnama Naiken 7 . Kaudasami 
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15 109 
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Secretary of State v. KannepaUi 



Venkataratnammah 

15 594 

114 

Vakil, In rc 

16 328 

118 ; 

Appu Pillay v. Periimal Pillay ... 

16 630 

119 

Meenakshi Sundara Nachiar 7 . 



Chidambaram Chctty 

15 711 

131 

Rama Brahmam 7. Venkatanarasu 



Puntiilu 

16 209 

134 

1 Veeraraghava Thatha Chariar v. 
Srinivasa Thatha Chariar 

16 225 
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Srinivasa v. Sami Itcddi 

16 458 

102 

Narayana Pillai 7. The Secretary 


of State 

15 257 

165 

Kusavau Unni v. Nicholas 

15 100 

168 

Moda Vengamnia v. Jlitta 


Chelamavya 

1 * w • • * 

15 17 

177 

Webstor v Bosaiuiuet 

1 16 147 

181 

Secretary of State v. Kalikhan ... 

16 947 

187 

Kumaraswami Chetty v. Kamakehi 


Ammal 

16 843 

189 

Vaithilinga Mudali 7. Natesa 


Mudali 

• • • 

15 209 
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Raghava Reddy v. Krishna 



Reddy 

16 20L 

194 

Moses Amatlo Taylor, In ihc 


itinlter of 

15 72 
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Rani Dharam Kuuwnr 7. Rahvant 
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P. 

210 

Mirja Sajjad Hnssain 7 . Wazir Ali 
Khan ••• 

16 

197 

215 

Moosa Goolam Ariff v. Ebrabim 

16 

70 


Goolam Ariff 

219 

Krishnasami Panikondar v. Bama- 

16 



sami Chettiar 

486 

221 

Messrs. Arbuthnot & Co.. 7. 

14 

679 


Sabapathy Mudaliar 

223 

Venkatrazu 7 . Kotayya 

16 

139 

236 

Maharaja of Bobbili 7 , Raja 

15 

738 


Narasaraju 

241 

Sreeramulu 7 . Rangayya Appa 

15 



Row . 

124 

244 

Hyderman Kutti 7. Syed Ali 

15 

576 

255 

Nagabhushanam v. Venkatadri 

17 

226 


Appa Row 

256 

Vadivalam Pillai 7 . Natasam 




Pillai 

16 

835 

260 

Narsaya Upaday. Venkataramana 

16 



Bhatta 

63 

269 

Veerayya 7 . Ganamma 

16 

839 

273 

Solamalai Mudaliar 7 . Vadamalai 




Mutbiran 

16 

96 

276 

Botatoung Company Limited v. 

16 

•• 


The Collector, Rangoon 

188 

278 

Ramanathan Chettier 7 . Svvami- 




natha Aiyar 

14 

520 

282 

Chinnayya 7 . Aohammah 

16 

542 

284 

Ponnambala Chetti 7 . Muthusami 



1 

PiRai 

17 

291 

287 

Nachiappa Goundan 7 . Ponnusamy 

17 



Naicker 

293 

2S8 

Bangaraya 7. Venkatanarasa 

17 



Raju 

303 

289 

Nagalakshmamma 7. Visyanadha 

16 



' Sastri ... 

389 

290 

Nanjappa 7. Nanjappa Rao 

16 

478 

301 

Kandaeami Pillai 7 . Rangaaami 

16 



Nainar 

30 

306 

Ganapathy Aiyar 7 . Sivamalai ... 

17 

4 

311 

Bhawani Kumar v. Mathura Pra¬ 




sad Singh 

16 

210 

316 

Ramanuja Aiyangar v. Aiyana- 
chariar 

17 

219 

321 

Shamu Patter 7 . Abdul Kadir Ra- 




vutlian 

16 

250 

327 

Rama Iyengar 7 . Manner lyen ... 

16 

746 

830 

Fateh Chand v. Kishen Kunwar... 

16 

67 

335 

Krishnasawniy Chetty v. Sitarain 




Chctty 

17 

513 

339 

Ariynputbira Padayachi 7 . Miithii- 




> kiimarnsami 

15 

343 

347 

! Arunachclla Chetti v. Muthu 




1 Chettiar ... 

17 

586 

348 

1 Srinivnsacliarlu v. Snbuddhi 

i 17 

. 589 

352 

Mura Kasim Rowthor 7 . Koul Kes 

16 

220 

355 

Sudalai Ammal v. Qomathi Ammal 

16 

428 
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90 Ylssanji, Sons and Co. v. Shapnrji 

Burjorji Bharoocha ••• IO 98 

95 Rani Dharam Kunwar v. Balwant 

Singh - !i 

101 Brij Lai v. Suruj Bikrara Singh ... lo 92 

106 Moses Araado Taylor, In ihe matter 

of ... 15 72 

117 Pallagani Sreeramulu v. Raja Ven¬ 
kata Rangayya Appa Row ... 15 124 

119 Maharaja of Bobbili v. Narasarajn 

Peda Boliar Sinhnlu ... 15 738 

122 Solanalai Mudaliar v. Yadamalai 

Muthiran ... 15 96 

124 Meenakshi Siindara Nachiyar r. 

ChidambaramChefcty ... 15 711 

133 Nanjappa V. Nanja Rao ... 15 478 

140 Authi Lakshmi v. Annasami Aiyar I 5 723 
147 Hyderman Kutti V. Syed Ali ... 15 576 

155 Rainanathan Ghettiar v. Swami* 

natha Iyer ... 14 620 

168 Doraswami Therar, In re ... 15 602 

159 Alagasinga Bhattar Ayyavaralan* 
garu y. Taluq Board, Raja. 

mundry ... 15 626 

164 Krishnama Naiken y, Kanda* 

sami Gounden ... 15 ICS 

165 Narayana Pillai y. Secretary of 
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169 Arbuthnot and Co. y. Sabhapathy 

Mudaliar 

170 Angamuthu Vanathrian, In re 

171 Lohus Otway Clarke y. Brojendra 

Kishore Roy 


186 Knmarasawmy Chetty y. Kninakshi' 

Ammal ... j 16 843 

188 Gazzala Veerayyn y. Gazzala 1 

Ganamma ... 16 839 

192 Yadivalam Pillay v. Natasam 

Pillny ... 16 835 

105 Rangoon Botatoung Co, Ltd. y. 

Collector, Rangoon ... 16 188 

199 Arunaohalam Pillay y, Yellaya 

Pillay ... 15 461 

202 Eambali Naidii y. Sankarammal... 16 224 

203 Yoditha Subbaya y. Emperor ... 15 85 

206 Chintala Raghaya Roddy y. Chin* 

tala Rajanarasimha Reddy ... 16 201 

207 Ganapathi Aiyer v. Siyamalai ... 1 17 4 

211 Kandasami Pillai y. Rungaswamy ; 

Nainar ... ! 16 30 

216 Balakrishna Pillay r. Narayana- 

sawmy Naidii ’ ... 17 14 

218 Naranya Udpa y. Venkataramana 

Bhatta ... IA Kft 


16 

626 

15 
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15 

257 

16 
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14 
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16 
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16 
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15 
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16 

843 

16 
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16 
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299 
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Secretary of State for India v. 
Kalekhan • 

Official Assignee of Madras r. 

Ramasamy Iyengar 
Gudimetla Yenkatrazu y. Bollozu 
Kotayya 

Madhavaiya Chetty y. Damodaram 
Chetty 

Thirumal Rao Saheb y. Hangadani 
Rao Saheb 

Somayajulu Ramamurthi, In re ... 
Kristnaswami Panikondar y. 

Ramaswami Chettiar 
Moolinti Veerana Gowd p. Deya- 
rinti Bhima Reddy 
Pichikala Mangamma v. Pamu 
Ramamma ... 

Kunhamina Umma y. Ibrahim Haji 
Secretary of State for India y. 

Ikkurti Subbarayudu 
Veeraraghava Thatha Chariar y. ; 

Sriniyasa Thatha Chariar 
Sudalai Ammal v. Gomnthi Animat 
Gopalakrishnama Raju y. Venkata- 
narasa Raju ... 

Meda Vengamma v. Mitta Chela- 
may ya 

Secretary of State lor India v, 
Aylavajjula Rumabrahrnani 
Noordin Kutti v. Kunhi Bava 
Kadumgoth Purakkal Arumalu y. 

Kadumgoth Purakkal Meenakshi 
Mandi Abdul liahimuii Sahib v. 
Kossain Saheb 

Banda Chinnayya v. Potlmlur 
Achamma 

Aiyappa Mudaliar v. Gopalaswami 
Mudaliar 

Arunagiri Mudaliar v. Uthando 
Muduli 

• • « 

Komandur Kamalammal y. Ko* 
mandur Narasirnhacharlu 
Parvatanoni Veukatramiah v. 

Paryalaneni Narayudu 
Muthukristnan y. Veeraraghava 
Iyer 

Kattamudy Raghuputhy y. Katta- 
mudy Kamamma 

Usuman Khan v. Nagalla Dasanna 
Kanumoory Niladri Kazn v. Kasa 
Subbiah 

Lakshmammal y. Narasimhara- 
ghava Iyengar 
Balusu Lakshmiah, In re 
Sepahdar Khan Sunthoji y Budi 
Bi 
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16 
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16 

225 
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17 
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400 
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16 
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16 

616 

16 

542 

16 

45 
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242 

17 

244 
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694 

17 
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16 
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641 Dbaram Kunwar v. Bal^vant Singh I 5 C73 I 
646 Brij Lnl v. Suraj Bikram Singh .... 16 92 I 
652 Sundaramaiyaii v. Miithu Gana. i I 

pafchega:! ... 14 184 I 

657 Bir Bikiain Deo v. Secretary of I 

I State ... 13 965 1 

669 I AnibalavanaChetty V. Singaravelu I 

Udayar ... 15 146 I 

GS3 Moses Amado Taylor, In the matter I 

of ... 15 72 

691 Vissanji Sons & Co. v. Shahpurji I 

Burjorji Bliaroocha ... i 16 98 I 

696 Authi Lakshmi v. Aiinasami Aiyar | 1 5 723 I 
703 Narayana Pillai v. Secretary of 1 I 

State ... I 15 257 I 

707 Adinarayana Iyer 7 . Krishnan ... i 15 97 I 

712 Gangadara Sasbri v. Deputy Col- ^ I 

lector of Madras 14 2*0 I 

721 Maharaja of Bobbili v. Sreo Raja | 

Narasaraju ••• 15 738 I 

725 Yeditha Subbayya V. Emperor ... 15 85 1 

72S Tliachoor Poonkuzhi Illath Kesa- I 

van Unrii v. Nicholas .... 15 100 I 

7.34 , Soumia Narayana Iyengar v. Ala- I 

girisami Iyengar ... 14 580 I 

7.")6 1 Vedala Lakshtninarasimha Char- I 

i Yulu V. Pacha Lakshmiamma .. 14 326 I 

758 ^ Kiippicr V. Kotta Chinuai*atnicr ... 16 493 I 

760 Loftus Otway Clarke v. Brojendra 1 I 

Kishoro Roy Chowdhnry ... 16 50L I 

771 I Secretary of State v. KannopalH 1 

I Ycukatarntnainmah ... 15 594 I 

781 I Rangoon Botatoung Co., Ld. v. t I 

I Collector, Rangoon ... I 16 188 1 

780 I Secretary of State r. Kalekhan ... ! 16 947 I 

790 i Bhasker Thirumal v. Arni Ranga- I 

dani ... 1 15 412 I 

805 Kuiiiarasaini Clictti v. Kainakshi i I 

I Animal ... i I6 843 1 

807 ' Secretary of State v. Ikkurti Sub- j I 

' harayndii ... 10 ]g I 

810 I Cliintala Hughava Reddy v. Chin-i I 

tala Krishna Reddy ... |6 201 I 

811 ! Kurani ilaniku Minlaliar v. Chin- I 

nappa Mndaliar ... 16 1002 I 

812 Angamuthn Vanathirigan, Ih rc ... I6 522 1 

813 ; Meenakshi Sundaia Nachiyar v. I 

I Chidambaram Chetty ... 15 711 I 

821 ; fiovindiiii Nuir V. Goviiulan Nair 15 103 

824 , Krislinama Naikeii v. Kandasami 

(MMjndon ... 15 109 

825 I Shi'ik l-'aried t. Kulsam Beebi ... I6 688 

825 . Vaiihinatha Pillai, In re ... , Yot report- 

(ihle. 

851 ! Vailivelam Pillai v. Natesam ' 

___... I 16 835 
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15 97 

14 270 

15 738 

15 85 

15 100 
14 580 

14 326 

16 493 

16 50L 

15 594 

16 188 


15 412 

16 843 
16 18 
16 201 
1 6 1002 


15 711 
15 103 


854 Ariyaputhira Padayachi v. 
Muthukumarasawmy Pada- 
yachi 

860 Krishna Doss v. Mahomed Mian 

Rowthen ••• 

861 Gudimetla Venkataraza y. Bolloza 

Kotayya ... *<5 139 

870 Narsaya Udpa y. Venkataramana 

Bhatta ... Jg 63 

879 Noordin Kutti y. Kunhi Baya ... 16 438 

880 Moolinti Veeranna Gowd v. 

Deverinti Bhima Reddi ... ,17 253 

881 Kambampati Venkata Subbiah y. 

Secretary of State ... 16 589 

881 Balusu Lakshmayya, In re ... ‘'16 520 

882 Kandaswami Pillai y. Rangasamy 

Naioar ... 16 .30 

887 Bonda Chimayya y. Pottula 

Achemmah ... .16 543 

888 Nachiappa Goundan y. Kailasa 

Gonudan ... 17 293 

889 Hyderman Kutti v. Syed AH ... 15 576 

897 Aruoaohallam Pillay y, Vellaya 

Pillay ... 15 46L 

899 Nagabushanam y. Sree Rajah 

Yenkatadri Appa Rao Bahadur... 17 226 
909 Akku y. Ramappa Raju ... 15 434 

901 Yemusami Gavaramma y. 

Chilukuri Pitchamma ... 15 573 

902 Kintadu Dalapadu, in re ... 15 457 

903 Gopalakrishnamaraju y. Yenkata- 

narasaraju ... 17 308 

904 Narayanasami Aiyar y. Janaki 

Ammal ... 17 261 

907 Subraya Kini y. Ramappa 

Adige ... 17 266 

908 Sudalai Ammal y. Gomathi 

Ammal ... 16 42S 

912 Gajjala Veerayya y. Gajjala 

Gangamma ... 16 839 

915 Adusumiili Singarayadu v. Sayani 

Narayanasami ... 17 273 

917 Pichikala Maugamma y. Pamu 

Ramamma ... 16 587 

918 Sakki Reddi Appalasatvmy v. 

Pakkurti Venkatasawmi Naidu... 15 682 

919 Muthukrishna Iyer v, Viraraghava 

Iyer ... 16 601 

93U Anglo Indian Trading Company 

Ltd. V. Gerald Frank Brierly ... 17 256 

932 I Maliyakkaluth Bava y. Pathum- 

ma ... 16 689 

934 Kolukkot Kuntambi Vydiar y. 
Pudikakandyil Parkum Muratatli 
Mumacha ... 15 574 
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15 457 

17 308 
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17 266 

16 423 
« 
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Kishanlal v. Aman Singh 
Great Indian Feninsala Railway 
Company r. Amraoti Munici¬ 
pality 

Bamdin y. Raj Raui 


16 655 


16 449 

17 101 


123 Shiolal v- Nanhelal 
128 Sitaram v. Lazman 
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17 

17 

17 

17 

17 


129 

133 

138 

141 

144 


Table 7 

OUDH'JUDICIAL COMMISSIONER’S COURT. 

15 OUDH CASES, prom Jolt to September, 1912. 


o 5? 


©o 
© . 
600 
CS 
Pt 


192 I 

202 

2Ll 

223 

234 

239 

244 

I 

263 I 


bo be CO 
a CO c9 



Askari Mirza y. Jai Kishori 
Sarabjit Bharthi v. Lagan Dot ... 
Ram Kumar y. Dwarka Prasad ... 
Kailasha y. Bltto 
Bam Sorup y. Jagan Nath Prasad 
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Jai Govind v. King-Emperor 
Brij Lai y. Suraj Bikram Singh... 
Sajjad Husain y. Nawab Wazir 
AU Khan 

Mohammad Mehdi Hasan Khan 
y. Sri Mandir Das 
Shankar Din y. Gokul Prasad 
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Fakir Chand v^. Ram Cliand ... | 

Eira v. Cbahniiu 

Birj Raj v. Tirkha 

Dhau Devi v. Balmokand 

Uanif Shah v. Murad Ali 

Juma V. Mubarak Khan 

Jan Khan v. Ahmad 

Jiwan V. Dit 

Ilrij Lai v. Loku Ram 

Xajabat AH v. Mohtab Bibi 

Leliiia Singh v. Santa Singh 

Shahab-ud-<lin v. Barkati 

Ramji Das v. Shankar Das 

Abdulla Khan v. Kanhaya 

Amur Singh v. Shankar Singh ... 
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Fateh Chand v. Kirpa Singh ... 
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Jalubud-din V. Crown 
Kimun V. Sultani Mai 
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(Jaiida Singh v. Nathu Ram 
I Maiigal Das V. Rulla Ram 
' Bhero Das v. Mona 
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Gauda Mai v. I’iran Ditta 
Ralunat AH Khan v. Bubu Zuhra 
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Chandi v. Thulla Singh 
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Ali Khan 

Kurimau v. Fu^al Muhammad ... 

, ‘.'hampo V. Shankar Das 
; Diuga Das v. Kanshi Ram 
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i Ibrahim AH Klian v. Muhammad 
Ahsau Ullah Khan 
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I,al Chand V. Naud Lai 

: Kishen Chand v. UhaKiopal Singl 
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13 
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16 

116 
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16 

119 

175 

16 
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16 
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15 

62 
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13 

445 


13 

549 

179 

14 

16 
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14 

789 
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13 
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14 
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13 
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14 
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66 
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47 
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Jagdip Singh v. Narain Singh ... 
Ralla V. Manglan 

Crown V. Raja ... 

Radhe Kishen v. Bholu Mai 
Phiila Singh v. Prem Singh 
Municipal Committee of Delhi v. 

Maman Chand 
Tulsi V. Kirpa Ram 
Rupa Shah v. Irshad Ali 
Ram Rakha v. Atma Ram 
Lakhmi Das V. Balak Ram 
Saddan v. Toja 
Rhidmat Rai v. Annant Ram 
Bhagwan Singh v. Hardit Singh... 
Abdullah Khan v. Ghulani Jan ... 
Raja Ram v. Fattoh Chand 
Dhaima Singh v. Budhi ... 

Ghulam AH v. Shiv Nath 
Ram Ditta Mai r. Karam Devi ... 
GeUna v. Khuda Bakhsh 
Yakub Khan v. Raghpat Rai 
Sri Ram v. Faujdar Singh 
Lai V. Crown 

Slier Singh v. Hari Singh ... 

Sahib Jan v. Amiran 
Natbu Mai v. Mul Chand 
Kesho Das v. Nathu Mai 

Badar Din v. Karam Din ... 
Sarfara/. v. Mir Ahmad 
Simclcr Das v. Seth Chand Mai ... 
Ganpat v. Prem Singh 
Faiz Talab Khan v. Faisal 
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200 llurif V. &lir Ahmad 
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Nawab v. Duni Chand 
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Nabi Bakhsli v. Bhagat Singh 
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Bbaiuphul Devi v. Rai Sahib 
Pabadar Harbakhsb Singh 
Ram Chand v. Dewan Chand 
Kiman v. Sultani Mai 
Megba Ram v. Makhan Lai 
Habib Khan ▼. Muhammad 
Nawab v. Duni Chand 
Bhag Bhari V. Wazir Khan 
71 I Thakar Das t. Kabna ».• 

72 Faiza y. Ata Mahomed ••• 

73 Ganpat Bam y. Sahara 
74 Ghampo y. Shankar Das 
75 Badar Bakhsh y. Sahib Jan 
76 Ghandi y. Thulla Singh 
77 Bawa Ram Lai y. Bam Kishen ... 
78 Bhai Gurdit Singh y. Sher Singh... 
79 Zaka-ud-din y. Siraj-ud-din 
80 llahi Buz y. Muhammad Rab 
Nawaz Khan 

81 Tulsi Ram y. Ram Chandar 
82 Said Khan y. Matwala 
83 Iftikhar Ali y. Thakar Singh 
84 Bbagwan Das y. Bbana Mai 
86 Kariman y. Fazal Muhammad 
86 Amir Ghand y. Kanhaya Ram ... 
87 Sundar Das y. Narain Devi 


14 

13 

13 

13 
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16 
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16 
14 
14 
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14 
14 
16 

14 
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16 
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14 
14 
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14 
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1 88 H. H. The Maharaja Brij Indar 

Singh of Faridkot v. Bansi Lai... 
89 Harnam Singh v. Salig Ram 
90 Niamat TJlIah y. Aisha Bibi 
91 Hafiz Abdulla Khan y. Kanhaya... 
92 Sbabab Din y. Fanah Bibi 
93 Niadar Mai y. Col. S- T. 
Biddulph 

94 Nand Lai y. Goojar 
95 Ganesha v. Mul Chand 
96 Radha Kishan y. Kidar Nath 
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101 Sheikh Ghulam Ali y. Diwan Shiy 
Nath 
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Bhagwan Das v. Bhana Mai 
Gancshi Lai y. Dewa Singh 
Nihal Devi y. Kishore Chand 
Umra y. Karim Bakhsh 
Cbandi v. Thulla Singh 
Narayan Singh v. Lai Singh 
Bishcn Kaur y. Amar Nath 
Karm llahi y. Sultan Alam 
Zenab y. Shah Newaz Khan 
Maya Das y. Gurdit Singh 
Alia y. Piran Ditta 
Ghampo y. Shankar Das 
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Ham Ditta Mai v. Karam Dovi 
Kanhya Lai v. Narpab Rai 
Khidmat Rai v. Annant Ram 
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Husseia Khan 
B5 1 Dayaram v. Khemibai 
67 Khamiso y. Basa 

71 The Crown 7. Mansbomal ... 

72 Manghanmal 7. Tolaram »•• 

74rn Haji Yusif 7. Ghnlam Hussein 

Kassizn ••• 

76 The Grown 7. Bino Sobedar 

81 Lain 7. Gordasmal 
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86 Bibi Sona 7. H. H. Mir Abdul 
Husein Khan 
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97 Wyse 7. Chowksey 
101 The Crown v. Allahrakhio 
101 Imperator 7. Khamiso 
103 Ajumal v. Secretary of State 

106 The Crown 7. Isardas 
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114 Parumal v. Motumul 
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Jaggu Ahir 7. Murli Shnkul ... 
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Sessions Judge of Tanjoro v. 
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Sita Bam 7. Gobind Sahai 
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Amavasaya Cbinna Krishna Reddy 
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486 Sheobalak Rai v. Bhagwat Panday ] 

487 Kathnam v. Emperor ... ! 

488 Emperor v. Idoo ••• i 

488 Anath Nath Dey v. llohcndra 

N atli ... 

4S0 Anath Nath Dey v. Mohendra I 
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492 I Nga San Tin v. Emperor 

492 Abdul Karim V. Emperor ... j 
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491 Milan Shah v. Emperor ... i 

495 Sliohrat Singh v. Daryao Singh ... , 
49G Chiranji Lai v. Ram Lai .•• , 

497 Nazimucii v. Emperor ... i 

49H Ramkrishnapuri v. Mobanlal 

501 ' Emperor v. Lalji Bhanji 
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501 1 (iovimla Ueddi v. Emperor 
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50H I Krishnamal v. Krisbuaiyangar ... ; 
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511 1 Rakhal Das Singh V. Emperor ... 

512 ’ Kumoda Cliarau Ghose v. Em- 
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513 I Emperor v. Manilal 
513 I Varaiibai v. M., Pleader 

521 I Emperor V. Jani llira 

522 llidavat Klmtuu v. Mahomed 

llayat 

523 Emperor V. Nandhasappa 

524 Raslu Baksh v. Municipal Board 

of Chapra 

52.5 Emperor v. Jafu Rapu m« 

520 I TWakiu* Paudey v. Emperor ... 

527 Khandorao A’eshwant, In rc 

528 I Publio Prosecutor v. Veevara- 
1 ghava Pillai 

529 I Emperor v. Photo 

5:30 I Emperor v. Kassim Isub Sab ... 

5:>0 I Impcrator v. Tribhun ... 

531 Emperor v. Auuada Laxman 
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531 ■ Tindoomul V. Sadliuram 

532 I Emperor v. Mahram Dhauibux ... 
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541 - V. Bechar 

542 j — V. Cbhotalal Babar ... 

545 I —— V. Moti Lai Chander ... 
.550 Samauda V. Emperor 

551 ' Havi Pado Mozamdar y. Lachmi 
I Narain Marwari ••• 

554 Birdhichand V. Lakhmichand ... 

555 Mani Ram v. Emperor 

556 Ragbuoandan v. Etnporor ... 

559 Jairam y. Emperor ... 

563 I Jalal-nd-din y, Emperor 

565 : Fo Ulaing y. £a E. ... 

566 ' Faiyaz Ali v. Ewaz Ali ... 

507 Jit Singh v. Emperor ... 
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583 Jogabandhn Sbaha y. Raj Eumar 
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586 Arunachella Thevan v. Emperor... 
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594 1 Badba y. Mohan Lai ... 
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597 Amanullah v, Emporor ... 

598 Pandyaram Sastrulu y. Emperor... 
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603 Ram Pratap Nemani y. 

Emperor ... 
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A. P. S. V. Firm v. Shree Safatnlla 
Abdal Kadir Beari v. Bagade Shiva Rao 
Abdul Karim v. Emperor 
Abdul Salam v. Hamid Ullah 
Abdulla V. Saadalla Khan 

Abdur Rafey Khan v, Banni Begam 
Abhinana Puma Priya v. Ami Rangasawmi... 

Achar Singh v. Badhawa Singh 
Adiunrayana Iyer v. Krishnan 
Advocale*General v. Govindasawmi 

Ahmad v. Ahmad 


Ahmad Bakbsh v. Saira Bibi 
Aiyagari Narayanamurly v. 
Venkataramayya 

Aiyya Pillay v. Vrithachellara Pillay 
Akbar Ali Mian v. Hira Bibi 
Akku V. Ramappa Raja 
Ala Singh v. Wasawa 

Ali Ahmad Khan v. Brown 
Ali Husain v. Amin Ullah 
Ali Muhammad Khan v. Chhedan 
Alimia, In re 

Alimnddin v. Meah Jan 

Allam Singh v Brindaban 

Araan Gazi v. Birendra Kishore 


Dhalipala 


s. c. 5 Bur. li. T. 81 

8. c. (1912) 1 M. W. N. 416 
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*N.-W. P. Province Jndl. Commr.’s 

Court 

*A11. High Court ••• 

s. c. 23 M. L. J. 7!); (1912) 1 M. 

W. N. 790; 12 M. h. T. 245 
s. c. 132 P. W. R. 1912 
s. c. (1912) 1 M. W. N. 707 
8. C. 11 M. li. T. 213; (1912) 1 M. 

W. N. 396; 13 Or. L. J. 466 ... 

8. 0. 3 P. R. 1912 Rev.;6 P. W. R. 

1912 Rev. 

*A11. High Court 

*Mad. High Court 
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8. c. 16 C. li. J. 182 
8. c. (1912) 1 M. W. N. 900 
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♦Cal. High Court 
s. c. 10 A. L. J. 153 
8. c, 15 O. C. 91 

a. c. 14 Bom. Tj. R. 304; 13 Or. L. J. 
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8. c. U. B. R. (1911) I, 100; li Cr. 
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Ambaiavana Chefcty v. Singaravelu Odayar 
Ameer Begam v. Badruddin Husain 
Amritn Lai Bagchi v. Jogendra Lai Chowdhury 
Aiiath Nath Dey v. Mohendra Nath 
Anath Nath Dey v. Mohendra Nath 
Annathari Iyer v. Ramanuja Chariar 
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Annavarapu Nancharamma Secretary of 
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Anroop Misir v, Kedar Pande 
Anukul Chandra v. Nabin Chandra 
Ariyaputbira Padayachi v. Mutbukuraarasawmy 
Padayachi 
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Armugam Pillay, In re 
Aranacbella Thevan v. Emperor 
Arunachellam Pillay v. Vellaya Pillay 

Asanand Jeyraradas v. Tulaanbai 
Asghar Husain v. Pal Ahir 
Atyam Venkiah, In re 
Authi Lakshmi v. Annasawmy Iyer 

A/'/. Bux V. Kaniz Fatima Blbi 
Bahu Lai v. Bhawani Dan 
Dadaman v. Net Ram 
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Badii Das v. Jiwan Lai 
Bai Parson v. Bai Sonili 
Bakht Bali Singh v. Lekhani Kunwar 
Bar.aniali Chowdhury v. Ram Kinkar 
Banga Chandra Nandi v. Tara Kinkar Pal 
Barrow v. Oaya Prasad 

Baaavaraju Krishna Row v. Head Assistant 
Collector, Bezwada 
Becha Ham Saha v. Chamru Uraon 
Beohu Singh v. Lnchmi Narain Singli 
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Cbamar 

Bhag Singii v. Jaura Singh 
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L. J. 411 


♦ ft ft 


• ft • 


ft ft ft 


♦Mad. High Court 
♦All. High Court 
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CALCUTTA HIGH COURT. 

Miscellaneous Civil Appeal No. 267 

OP 1910. 

April 25, 1912. 

Present: —Mr. Justice Stephen and 
Mr, Justice Richardson. 

ANTJKUL CHANDRA CHAKRAV'ARTI 

AND OTHERS—DeCREE-HOLDERS—APPELLANTS 

versus 

NABIN CHANDRA BOSE and others— 

JoDGMENT-DEBTORS—RESPONDENTS. 

Mesne profits—Proper basis for assessment—Principle 
--Wkal dejendant got, not what plaintiff lost —Cit-'ii 
Procedure Code (Act V of 190SJ, s. 2, sub-s. (12). 

In assessinjf mesne profits, the Court should take 
into consideration what the defendant made, not what 
tho plaintiff lost. 

Tho decree-holder had let certain land out to 
tenants which during tho period of dispossession was 
cultivated by the judgment-debtor: 

Held, thatmosno profits should be calculated accord¬ 
ing to what tho judgment debtor gained by the culti¬ 
vation of the land, nob according to what tho decree- 
holder lost by being deprived of rent. 

Appeal from the order of the District 
Jadgeof Tipperah, dated February 12th, 1910, 
modifying that of the third Munsif of 
Ohandpur, dated September 20th, 1909. 

FACTS.—In this case the decree holders 
sought to recover the mesne profits in respect 
of certain land for which he had obtained a 
decree. He estimated the mesne profits at 
Us. 2,841. The learned Munsif found that 
the land yielded profits to the amount of 
Rs, 766 during the period of dispossession, 
which the decree-holders are entitled to re¬ 
cover as mesne profits. On appeal by the 
judgment-debtors,the learned Judge’s decision 
with regard to this point was as follows: 

The appellant has next contended that 
the learned Munsif has applied the wrong 
basis in calculating the amount of mesne 


profits. He submits that just before the 
decree-holder was dispossessed, he had set¬ 
tled the land with some of the defendants at 
a rental of Rs. 40 for four years. The 
learned Pleader for the appellants further 
contends that, except in cases where a custo¬ 
mary rent is realised, the rent exacted re¬ 
presents the whole profits of the land after 
deducting what is sufficient for the main¬ 
tenance of the tenants. In support of hi.s 
contention, he cited Paniit Lachmi Narayan 
V. Sheikh Mazhar Hassan (1). The re¬ 
sultant net produce, after taking into ac¬ 
count the cost of production and the risk of 
the agriculturist, differs but little from com¬ 
petition or rack rent. Assuming complete 
freedom of competition, the rent paid by tho 
tenant-at-will would practically coincide witli 
the whole net produce of any given piece of 
land. 

The respondent has urged that there is no 
general principle for ascertaining mesne pro¬ 
fits. The Court must ascertain the facts of 
the case and the nature of plaintiff’s posses¬ 
sion before ouster, and then determine the 
principle applicable to each particular case. 
Now, what are the facts of the particular 
case ? The plaintiff had been in possession 
just before ouster it is true, but we find from 
the evidence that he had also just before 
ouster removed his family to another village 
and was negotiating with some of the de¬ 
fendants to let out the land to them at tho 
rate of Rs. 40 per year. He had, as it seems 
to me, given up the idea of cultivating the land 
himself and had determined to let it out to 
tenants. Otherwise why had he removed hi.s 
house ? It has been urged hy the decree- 

(1) 12 C. \V. N. G50. 
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holder that his reaeon for doing this was that 
he could not retain possession or cultivate the 
land owing to the intrigues of the defend¬ 
ants and others. I do not think we are 
coucerued with the reasons which induced 
the decree-holder to adopt a particular 
course. At the time when he was ousted, it 
clearly was his intention to let out the lands. 
By removing his family elsewhere, he had 
clearly no longer the intention of cultivating 
the land himself or through hired servants. 

I am, therefore, of opinion that the decree- 
holder is only entitled to recover rent for the 
period during which he was dispossessed. 
He himself was prepared to let out the land 
at the rate of Rs, 40 per annum. He will 
be, therefore, entitled to rent at the rate of 
Rs. 40 per annum for the 7 years 5 months 
from 1308 to Bhadra 1315. This will amount 
to Rs. 296-10-0. 

The decree-holders appealed to the High 
Court on the ground that they were entitled 
to get mesne profits on the produce basis and 
not on the rent basis, and that the Court of 
Appeal below ouglib to have allowed as mesne 
profits, the profits enjoyed by the judgment- 
debtors during the period of dispossession, 
notwithstanding the intention of the decree- 
holders to let cut the land to tenants. 

Babus Jogesh Ck'indra Boy and B}mpend)a 
Chnndra Onha^ for the Appellants. 

Babus Basanta Kumnr Bose and Kritanta 
Kumar Bose^ for the Respondents. 

JUDGMENT.—In tliis case the plaintiff 
obtained a decree in a title suit and proceeded 
with a further suit in which he sought to 
recover mesne profits of lands which he had 
recovered from the defendant. He succeeded 
before the Munsif in obtaining a decree for 
Rs. 766. On appeal to the lower Appellate 
Court, this was reduced to a sura of 
Rs. 296-10. 

Tl)e question before us is whether the basis 
on which the Appellate Court arrived at the 
sum of Rs. 296 is a proper basis for the pur¬ 
pose. In our opinion, it is not. It appears 
tliat before the plaintiff was dispossessed, he 
had settled the lands at a rental of Rs. 40 
per year and it is on this basis that the 
Rs. 29G is calculated, that is, the Appellate 
Court considered not what the defendant may 
be taken to have made but what the plaintiff 
lost. This is not the correct basis, as is 
sh.own by the definition of mesne profits in 
section 2, sub section 12 of the Civil Proce¬ 


dure Code. The duty of the Court in esti¬ 
mating mesne profits is there so clearly 
indicated that we need not amplify the 
matter. 

A second point has been raised on the 
question of interest being allowed on the 
mesne profits. This also appears to be 
settled by the definition which we have refer¬ 
red to. 

It was, therefore, the duty ot the Appellate 
Court to assess mesne profits as described in 
the Code and we remit the case to the lower 
Appellate Conrt in order that mense profits 
may be ascertained accordingly. 

The question of jurisdiction has been raised 
before us. The jurisdiction of the Munsif 
is limited to the sum of Rs. 1,000 and in this 
case the plaintiff claimed more than that sum 
as mesne damages. Without going into the 
law applicable to this question, the plaintiff 
has now reduced his claim for mesne dama¬ 
ges to Re. 700 which brings the whole suit 
involving the claim for mesne profits within 
the jurisdiction of the Munsif and the ques¬ 
tion of jurisdiction is given up. It will not, 
therefore, be necessary for the lower Appel¬ 
late Court to try the question of jutisdiciion 
but it will re-hear the appeal bearing in mind 
the definition to which we have drawn its 
attention, and will decide the appeal accord¬ 
ing to law. 

The appeal is, therefore, allowed; the ca.se is 
remanded to the lower Appellate Court but 
the costs of the appeal will abide the result, 
the hearing fee being assessed at two gold 
mohurs. 

Appeal alloived; Case remanded. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Privy Codncil Appeal No. 3 of 1912. 
Februaiy 28, 1912. 

Present: —Mr. Piggott, J, C., and 
Mr. Lindsay, A. J. C. 

Musammat AMEER BEGAM— Defendant 

Appellant 

versus 

Khtvaja Syed BADRUDDIN HUSAIN— 
Plaintiff —Sped ASGHAR HUSAIN and 
OTHERS—Defendants—Responlekts. 

Prti-y ComicH Afpeal — A 2 >pfi<‘ntion Jor leave-^ 
Auard—Jiulgnieut of High Court lased on anar ^— 
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Appeal from judgment of High Court—Civil Pro¬ 
cedure Code (Act y of 1908), ss. 109, 110,111, Sch. II, 
para. 21, cl, {2J, * 

In a case, the value of the subject-matter of which 
is over Rs. 10,000, and the High Court has reversed 
the decision of the lower Court, an applicant is 
entitled to a certificate for leave to appeal to the 
Privy Council. 

The certificate cannot be refused on the ground that 
in accordance with the provisions of the Code of Civil 
Procedure, no appeal lies against a judgment pro¬ 
nounced in accordance with an award and a decree 
following it. Such provisions only affect the appeals 
in India and do not affect the appeals to His Majesty 
in Council, 

Application for leave to appeal to His 
Majesty in Council against the decision of 
the Court of the Judicial Commissioner of 

Oudh, dated 15th August 1911. See 13 Ind. 
Oas. 520. 

Mr. J. N. Chak, for the Appellant. 

Mr. Wazir Bussan, for the Respondents. 
JUDGMENT.—This is an application 
under Order XIV, rule 3 of the Code of 
Civil Procedure for a certificate to enable the 
applicant, Musaramat Ameer Begam,to appeal 
to His Majesty in Council a-gainst a decision 
of this Court dated the 15th August 1911, 
revising a decision of the Subordinate Judge 
of Lucknow, dated the 5th May 1911. The 
case before the Subordinate Judge was an 
application under paragraph 20, Schedule 
IT, of the Code of Civil Procedure asking 
that the award of an arbitrator might be 
filed in Court. The Subordinate Judge 
rejected the application and an appeal against 
this order was filed in this Court [Bufir- 
ud-din Hasan v. Amir Begam (1)]. The 
appeal was allowed, the order of the Sub¬ 
ordinate Judge was set aside and it was 
directed that the award be filed and made a 
decree of Court save and in so far as it pro¬ 
vided for the partition of certain immoveable 
property. It is not denied that the subject- 
matter of the suit in the Court of first 
instance was of a value over Rs. 10,000 and 
that the value of the subject-matter to be 
disputed on appeal fo His Majesty in Council 
is in excess of the same amount; and as 
already stated, the decision of this Court has 
reversed the decision of the Court below; 
prima facie, therefore, the case is one in 
which, in accordance with the provisions of 

sections 109 and 110 of the Code of Civil 
Procedure, a certificate should be granted. 
The application, however, is opposed and it is 

contended on behalf of the opposite party 

Cl) 14 O. C. 308; 13 Ind. Cas. 520. 


that no certificate should be given in view of 
the provisions of paragraph 21, clause (2), 
of the second Schedule to the Code of Civil 
Procedure, which provides that, after an 
award has been filed and judgment has been 
pronounced in accordance with it, a decree, 
shall follow and no appeal shall lie from 
such decree except in so far as it is in 
excess of or not in accordance with the award. 
It is argued that the provisions of this clause 
barany appeal to His Majesty in Council. 
We are unable to accept this contention. 
Section 109 of the Code enumerates the 
decrees and orders from which appeals lie 
to His Majesty in Council. Section 110 
lays down certain conditions to which the 
right of appeal provided in section 109 is 
subject while section 111 lays down certain 
cases in which this right of appeal is denied. 
It seems to us that unless the present case 
can be brought within the scope of section 111, 
it is impossible to contend that a certificate 
should be refused on the ground i.hat no appeal 
to His Majesty lies. The case before us is 
certainly not a case falliug within that sec¬ 
tion; and we do not think that the provisions 
of paragraph 21, clause (2), of the second 
Schedule to the Code of Civil Procedure 
can be so read as to affect the right of the 
applicant to go in appeal in this case to the 
Privy Council. 

We, therefore, order that this application 
for certificate be granted and that the appli¬ 
cant’s costs, if any, be paid by the oppo.^ite 
party. 

Application granlel. 


ALLAHARAD HIGH COURT. 

Second Civrc Appeal No. 931 of 1911. 

May 2, 1912. 

Present: —Mr. Justice Piggott. 

AHMAD SAKHSH— Defendant^ 

Appellant 

versus 

SAIRA RIBl— Plaintiff—Respondent. 

Pleadings, defective—Finding on evidence lohich plains 
tiff had no opportunity To meet—Appellate Court, duty 
of —Re»u'55ion of issue. 

If an Appellate Court; U of opinion that the plaintiff 
has been prejudiced by the defective pleadings and 
that there has been a finding upon insufficiont evi¬ 
dence and upon evidence which the plaintiff’ had no 
reasonable opportunity of meeting, the proper courst.* 
is to remit an issue on the point. 
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Second appeal from the decision of the 
District Judge of Azamgarh, dated ISfch 
September 1911. 

Mr. Muhammad Iskaq^ for the Appellant. 

Mr. Surendro Nath Sen, for the Respond¬ 
ent. 

JUDGMENT.—The plaintiff in this case 
claims certain immoveable property as heir 
to her father and to her mother. For a 
reason which is sufficiently obvious the 
plaint is carefully silent on the question of 
the actual division of inheritance upon the 
father’s death. Bub the case for the plain¬ 
tiff may be put as follows :—Her father, 
Sheikh Najibuddin, died leaving him surviv¬ 
ing a daughter, a widow and a brother. 
The brother took possession of a 6/l6th8 
share of the estate and has continued in 
possession since. The mother died shortly 
afterwards and her surviving heirs were 
her daughter (the plaintiff) and her father, 
who is the defendant in the present suit. 
What actually followed upon the widow’s 
death was that the plaintiff and the 
defendant each obtained possession of one 
half of the estate of Najibuddin after 
excluding the G/lCths share in the possession 
of his surviving brother, that is to say, 
they took possession of f/ldths of the 
estate each. Now the plaintiff's case is that, 
when her father died, the devolution of the 
estate according to the rules of Muhammadan 
Law was 6/16ths to the brother, 2/16ths 
to the widow and tr/lCths to the plaintiff, 
the daughter of the deceased. Then, when 
the widow died, her share of S/lSths 
should be apportioned equally between the 
plaintiff and the defendant. Consequently, 
the plaintiff’s case is that the defendant 
is in wrongful possession of the immoveable 
property left by his late son-in-law to the 
extent of 4/16tli8, or one-quarter of the 
whole. To this the defendant replied by 
calling attention to the question deliberately 
passed over in the plaint, namely, the 
actual devolution of the inheritance on the 
death of Sheikh Najibuddin. He said that the 
widow Muburrimat Nozirnn actually took pos¬ 
session of 10/16ths cf the estate, and the 
daughter (the present plaintiff) took uothirg 
at all. He fuither pleaded that Ibis took place 
in virtue cf a tian^acticn which constituted 
a ijaiisfer by the plaintiff of her share 
in her father’s estate in favour of her 
mother, the consideration being the claim 


of the latter for dower-debt. This being 
the case, the defendant further claimed 
that upon the death of the plaintiff’s 
mother, he succeeded lawfully by inheritance 
to the 5/16tbs share in the estate left by 
Sheikh Najibuddin which is actually in his 
possession. The other 5/16th8 share then 
passed by inheritance to the plaintiff, that 
is to say, by inheritance from her mother. 
But the case set up by the defendant was 
that she had no title whatsoever to dis¬ 
possess him from any portion of the 
property actually in his possession. The 
case went to trial upon issues framed in 
accordance with these pleadings, but the 
Court of first instance came lo the con¬ 
clusion that the defendant only partially 
proved his case. The finding of the learned 
Munsif was that, upon the death of 
Najibuddin, nothing took place which could 
amount in law to a transfer by the 
plaintiff of her rights as heir of her father, 
but that the plaintiff did consent to her 
mother’s taking possession of the entire 
lO/lfiths share, that is to say, of the whole 
estate excluding the portion which devolved 
upon the brother of the deceased, and 
coiffinuing in possession of the same in 
lieu of her dower-debt. Having arrived 
at this finding of fact, the Court of first 
instance proceeded to apply the law as 
laid down by a Bench of this Court in 
AH Baksh V. Ala Dad Khan (1) and held 
that the defendant had inherited from bis 
daughter, that is to say, fr.)ra the widow of 
Sheikh Najibuddin, the right to peaceful 
possession in lieu of the unpaid dower- 
debt previously enjoyed by the widow 
herself so that the plaintiff was not entitled 
to dispossess him without first paying her 
rateable share of the aforesaid debt. He 
then proceeded to come to a finding on 
such evidence as bad been produced before 
him as to the amount of the dower-debt 

which be held to be Rs. 5,000. Without 
pausing to take into consideration any 
question as to the liability of Sheikh 
Najibuddiu’s brother in this matter, he went 
on to hold the plaintiff liable for the whole 
of the debt thus ascertained then, holding 
further that one-half of this liability bod 
been extinguished by the fact that the 
plaintiff had inherited her mother’s claim 

(1) 7 A. L. J. 5G7 at p. 67G; G Ind. Cas. 376; 32 A, 
551, 
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to this extent; he finally passed a decree 
in plaintiff’s favour for recovery of the 
property claimed, subject to a previous 
payment by the plaintiff to the defendant 
of Rs. 2,500. When the case was taken by 
the plaintiff to the Court of the District 
Judge in first appeal, the learned District 
Judge, beyond expressing a doubt as to the 
trustworthiness of the evidence which had 
been accepted by the Court below as proving 
that the plaintiff’s mother was in possession 
in lieu of her claim for dower-debt, recorded 
no finding on any of the issues of law or 
of fact which had determined the decision 
of the first Court, What he held was that 
these findings were not open to the Court 
on the pleadings of the parties and in view 
of the issues on which the parties went to 
trial. On full consideration, I am not able 
to accept this position. There have been 
analogous cases in which a defendant has 
resisted a claim to the recovery of immove¬ 
able property in his possession on the 

ground of some alleged transfer in his 
favour and the Courts have found against 
the validity of such transfer in which it has, 
nevertheless, been held that upon the evidence 
it was just and proper to put the plain¬ 
tiff to terms and to decree the suit for 
recovery of possession subject to such 
payment as appeared to the Court necessary 
in order to do justice to the defendant. The 
present case seems to me a peculiarly strong 
one, because the defendant had actually 

proved a part of the case set up by him. 
He undertook to prove that the plaintiff 

had bargained away her right of inherit¬ 

ance in respect of her father’s property 
in return for the extinguishing of her 
mother’s claim for dower-debt. He 
failed to establish this, but satisfied the 
Court of first instance that there had been 
an arrangement between the mother and 
the daughter which went to this extent 
that the mother was permitted to retain 
possession not only of the ith share of the 
father’s estate which passed to her under 
the Muhammadan Law, but of the one-half 
share which devolved on her daughter, and 
that her possession in respect of this half 
share was to be in lieu of her claim for 
dower-debt and to continue until that claim 
was satisfied. I am of opinion that although 
the defendant’s pleadings might have been 
more carefully drafted, such a finding as this 


was fairly open to the learned Munsif on the 
pleadings as they stood, and that if he arriv* 
ed at this conclusiou it was his duty to give 
proper effect to it in his decree. If the lower 
Appellate Court was of opinion that the 
plaintiff had been prejudiced by the defec¬ 
tive pleadings, and that there had been a 
finding as to the amount of the dower-debt 
upon insufificient evidence and upon evidence 
which the plaintiff had been allowed no rea¬ 
sonable opportunity of meeting, it would 
have been proper to remit an issue on this 
point. I have also suggested a difiBculty as 
to the position taken up by the learned 
Munsif in saddling the plaintiff with the 
liability for the entire amount of dower- 
debt. It seems to me also that upon 
pleadings properly framed a question might 
have been raised as to partial satisfaction of 
the dower-debt out of the usufruct of the 
property by the time of the widow’s death 
or even up to the time of the institution of 
the suit. I mention these matters which 
may require further consideration; but, as 
the case at present stands, it seems to me 
that the lower Appellate Court has based its 
decision on a preliminary point and that I 
am unable to accept the decision on that 
point as correct. I accordingly set aside the 
decree of the lower Appellate Court and 
remand the case under the provisions of 
Order XLI, rule 23 of the Code of Civil 
Procedure for a decision on the merits. 
Costs will abide the event. 



Appeal allowed. 




AJyoct. 
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OUDH TOdTcIAL COMMISSIONER’^ 
Fju3T Civic. Appeal 141( of 1911. 


March 21, 1912, 

'Present-. —Mr. Lindsay, A. J. C. 

RAiM KUMAR AND OTHERS—Dependants — 

Appellants 


versus 

DWARKA PARSHAD— Plaintiff — 

—ReSPvONDENT. 

Plcadinfjs—Mortgage^Sale .<iahjcct to n mortgage, 
effect o) — Piircha<cr of a mere equity of redempliou as 
diiflinguished from a purchaser of the property—Incutn- 
brances, effect of merely notijyitig — Consideration, fadure 
of, right of a purchaser to take the plea as to—Burden oj 
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pronj as to failure of co7isiderotion on purchaser—Undue 
inflneJice, competcncif to raise pica as io — Hard 
•unco/isciOHa^?^ trrrj/ani. 

A person, M-ho purchases ])roperty at an auction 
sale subject to a prior mortgage, is estopped from 
challenging the mortgage on the ground of the failure 
of consideration or undue inlluence. 

A distinction must bo drawn between the case of a 
purchaser who buys property not subject to a mortgage 
but with notice of a mortgage and subject to such risks 
as the notice may involve, and the case of a person 
who purchases j)roperty which is declared to be 
iect to prior mortgages. In the former case, the 
Court does not decide whether the mortgage subsists 
or not. If there is in reality a subsisting mortgage, 
the purchaser has to redeem it. 

If, on the other hand, the mortgage specified in the 
])roclaniation of sale, is a fictitious mortgage or did not 
subsist at the date of the sale by reason of its having 
been previously discharged by payment, the purchaser 
ae<iuires the property irec from liability for the 
mortgage. 

Wlien the sale is held .sulyVet to a mortgage, the 
purchaser (loos not get any greater light than the 
right of redeeming the moi’tgage. 

IiKulot Singh v. I:znt nn.}sissn, 27 A. 97; Hama- 
choiidra v. llazi Kassim, 10 M. 207; Shantajixt v. 
Suhrao, 18 II. 17o, relied mroii. 

Where property is sold in accordance with a decree 
for sale on mortgage, the purchaser of the property 
cannot raise a ])lea of priority, in respect of the 
jmn-tgage, not set up by tlic mortgagee in liis suit for 
sale. 

'I'l’.e purchaser of an cejuity of redemption stands 
in the shoes of the mortgagor by virtue of 
his purchase and cannot, therefore, he allowed 
to be in a better position than the original mort¬ 
gagor himself. If, tlicrefore, the purchaser raises u 
])lea as to want of consider.'ilioii, the burden of estab¬ 
lishing it would lie upon In’m. 

Where, in such casc.s, the mortgagor himself iias 
not raised the plea as to nnune inlluence or as to the 
bargain bi-itig unconscionable, the purchaser, who has 
]ujrchascd tlm prcjperty suhjvrt to such a morlgngc, 
cannot take those pleas and ask tl«e Court to reduce 
llie iiiierest on tlie ground of its bcingf a hard bar- 
gain. 

Appeal 5igaii)sb the order of the Subordi' 
iKite Judge, Bi.swau, dated 1-lth August 1911. 

Mr. Ishiviri I'arshad, for the Appellants. 

Messrs, Gnknrnu Nath Mtsra and .i. P. Sen 
for the Ue.spondent.. 

JUDGMENT.—These two appeals arise 
out of a suit biought in tlie Court of the 
vSubordiiiate Judge of Tahsil Biswtin, district 
Sitapur, by one Dwarka Prasad to recover a 
sum of Us, 5,J06-15 6 alleged to bo due 
in respect of two mortgages executed on 
the Jrd Maicli ISOO. The mortgages in 
(luestioii weje executed by one Bisbe.shar 
Ihikh.'Jj Singli in favour of one Gauri 
.Shankar. Bisl»eshar Bakhsh was impleaded 
Hsihctiist defendant and amongst other 
deleiidanta were two pereoiie. Kam Kumar 


and Lacbman Prasad (defendants Nos 3 and 
4). These two defendants Nos. 3 and 4 are 
the appellants in First Civil Appeal 144. The 
plaintiff Dwarka Prasad is the appell^int in 
Appeal No. 145. Before proceeding to deal 
with the points in dispute between these 
parties, it is necessary to explain the position 
of the plaintiff Dwarka Prasad and of these 
defendants Nos. 3 and 4 in order to show 
how they have become interested in the 
mortgages in suit. For this purpose it is 
necessary to set out, in the first instance* 
details of certain mortgages executed by 
Blsheshar Bakhsh in favour of Gauri 
Shankar. The first of these, which may, 
for convenience sake, be called mortgage A, 
was executed on the 3rd March 1899. The 
mortgage^raoney in this deed was Rs. 2,000. 
On the same date, a second mortgage, 
mortgage B, was also executed in favour of 
Gauri Shankar to secure a debt of Rs. 500. 
In both these mortgages, the property 
mortgaged consisted of a village called 
Simaria. On the 22ad March 1S99, Bisheahar 
Bakhsh executed a farther mortgage on 
the same property in favour of one Gokaran 
Prasad to secure a loan of Rs. 301. This 
will be referred to as mortgage C. On the 
same date, the 2h\d March 1899, Blsheshar 
Bakhsh raotgaged the same property to one 
Jaganiiath for a loau of Rs. 1,C00. This is 
mortgage D. On the 22nd April 1899, 
Bisheshar Bakhsh executed a further mortgage 
of Rs. 1,009 in favour of Gauri Shankar. This 
is mortgage E. It is to be noted that out of 
the principal amountof this mortgage, namely. 
Us. 1,000, Rs. 500 consisted of the mortgage- 
debt secured by the deed of 3rd March 1899, 
which we have already referred to as 
mortgage B. For purposes of priority, 
therefore, it may be taken that this mortgage 
E has preference over the two intermediate 
mortgages C. and 1). to the extent of Rs. 500, 
tlie rule being that where a mortgagor is 
unable to re-pay a loan and where an account 
is taken of the moneys due to tlie mortgagee 
on the security and a fresh bond is executed, 
the priority of the original mortgage is not 
affected although any fresh advance made under 
the subsequent deed will not have any effect 
as against an intermediate incumbrancer. It 
appears that Gauri Shankar was one of five 
brothers constituting a joint Hindu family, 
and ill a suit brought in the year 19C7 in the 
Court of tlie Subjrciinate Judge of Sitapur, 
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a declaration was made on the 24th January 
1908 that the interest of Grxnri Shankar 
in the morterages taken in his name amounted 
to a one-fifth share, that is, S-l/o annas. 

In February 1903, after the decision of the 
suit iust referred to, Gauri Shankar’s four 
brothers, one of whom is the plaintiff Dwarka 
Prasad in this case, sold their interest in 
mortgages A. and B. to two persons, who ad¬ 
mittedly werebenamr purchasers for the defen* 
dants Nos. 3 and 4, namely. Ram Kumar and 
Lachman Prasad. One of these four brothers, 
named Channu Lai, having, before the date 
of this transfer, also acquired in mortgage 
A. aone-anna share out of the 3-1/5 annas 
share owned by Ganri Shankar, the result 
was that by the transfer in question, Rxm 
Kumar ' and Lachman Prasad became 
owners of mortgagee rights in mortgage 
A. to the extent of 13 4/5 annas. As to 
mortgage B., the transfer gave them mort¬ 
gagee rights to the extent of 12-4/5 annas. 
This transfer left Dwarka Prasad without 
any share in these mortgagee rights; but 
on the 20yh July 1903, in executijn of a 
money decree obtained against Giuri 
Shankar by one Naudan Prasad, D.varka 
Prasad became the purchaser of Giuri 
Shankar’s interest in mortgage A. to the extent 
of 2-1/5 annas and in mortgage B. to the extent 
of 3-i/5 annas As has already been said, 
this mortgage B. included the sum dae on 
mortgage B. For the purpose of this suit, 
therefore, it may be taken that D.varka 
Prasad is to be treated as the owner of 3-1/5 
annas share in the mortgage B. It is conve¬ 
nient to deal with mortgage B. as still 
subsisting although it was incorporated in the 
deed of latter date ; and it is for enforcement 
of his rights as morbgvgee in these two 
mortgages, that D.varka Prasad brought the 
present suit. It is necessary now to refer to 
another fact. It has already been stated 
that on the 22nd March 1899, Bishashar 
Bakhsh had executed a mortgage for 
Ra 1,000 in favoir of a mortgagee named 
Jagannath (mortgage 1). In November 
1901, Jagannath brought a suit on this mort¬ 
gage and obtained a decree for sale. In the 
suit brought by Jagannath, he impleaded as 
defendants not only the mortgagor but also 
Gouri Shankar and Gokarau Prasad These 
last two persons were impleaded as prior 
mortgagees. In paragraph 3 of Jagan- 
uath’a plaint, (Exhibit 10), it was stated 


that Gauri Shankar and Gokaran Prasad 
were prior mortgagees and the plaintiff asked 
for a decree for sale of the property subject 
to the mortgages in their favour. On the 
12tb December 1904, the Court passed a 
decree for sale of the mortgaged property, 
that is, MoM 2 :a?i Simaria, subject to the prior 
mortgages held by Gauri Shankar and 
Gokaran Prasad, The property was sold and 
was purchased by Lachman Prasad (defen¬ 
dant No. 4) and by one Bala Prasad, who 
subsequently transferred bis interest to 
the defendant No. 3, namely, Ram Kumar, 
This purchase was made on the 22nd April 
1906. The result of this transaction, there¬ 
fore, was that Ram Kumar and Lachman 
Prasad became owners of the property 
subject to the prior mortgages of Gauri 
Shankar and Gokaran Prasad. They have 
paid off Gokaran Prasad’s mortgage (mort¬ 
gage C.) 80 that at the present time 
they are owners of Mouzah Simaria subject 
to the mortgage incumbrances in favour of 
Gauri Shankar in which they themselves 
have as already stated acquired the principal 
interest. We have it, therefore, that the 
plaintiff Dwarka Prasad is mortgagee to 
the extent of 2-1/5 annas under mortgage 
A. and o-l/5 annas under mortgage B., 
and that the defendants are owners of 
the mortgaged property subject to the 
mortgagee rights of the plaintiff Dwarka 
Prasad. To come now to the pleadings in ^ 
the present suit, Bisheshar Bakhsh the 
mortgagor made no defence. The principal 
defence raised came from Ram Kumar and 
Lachman Prasad and theonly pleas with which 
we are here concerned are two, namely;— 
firsty that under the two mortgages 
of 3rd March 1899, which were pub in 
suit, the full consideration had not been 
paid to the mortgagor Bisheshar Bakhsh, 
and hcconllify that the mortgages in ques¬ 
tion had been obtained by the exercise 
of undue influence on the part of Gauri 
Shankar, and that the rale of interest, namely, 
21 per cant, per annum corapoundable with 
six monthly rests, was harsh and unconscion¬ 
able and should nob be enforced. On the 
issues raised by these pleadings, the Sub¬ 
ordinate Judge found that these defendants 
had failed to prove any failure of consider¬ 
ation. He found in their favour on the plea 
of undue influence and reduced the rate of 
interest to simple interest at 18 per cent, pot 
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annum. Both patties have appealed. Ram 
Kumar and Lachraan Prasad alleged that 
lower Court was wrong in holding that the 
payment of full consideration for the mort¬ 
gages in suit was proved. Dwarka Prasad, 
the plaintiff, in appeal attacks the find¬ 
ing of the Court below on the question 
of interest. It is claimed on his behalf that 
there was no case for the reduction of 
interest and that the full interest provided 

by the mortgage deed in suit should have been 
awarded. 


To deal first with the defendants’ appeal, 
the first question which requires considera¬ 
tion is whether or not, in the circumstances 
already stated, it was competent to Rain 
Kumar and Lacliman Prasad to raise 
any plea as regards failure of consider¬ 
ation. As has already been pointed out, 
these persons have by purchase acquired 
liie largest share of the mortgagee-rights 
in both the mortgages before the Court, 
that is, 13*4/5 annas in mortgage A. and 
12-4/5 annas in mortgage B. It has also 
been stated that they purchased tho village 
of Simaria in execution of Jagannath’s decree 
subject to the prior mortgages in favour of 
Ciauri Shankar. As regards this last tran¬ 
saction, there can be no doubt whatever as to 
tlie nature of the purchase made. What 
was sold in exection of Jaganoath’s decree 
was the village of Simaria subject to the prior 
mortgagesin favour of Gauri Shankar and 
Gokaian Piasad. This is clear from the decree 
of the Court and also from the sale staJement 
wlucli was prepared previous to the time of 
sale. In this sale statement, the profile of 
Simaria were estimated at Ks. 117 a year 
and the value of the property was described 
as being approximately Us. 10,S92. The pro¬ 
perty was purcliased in execution for Rs. iOO 
and obviou.s]y the reason why such a low price 
was obtained was on account of the amounts 
due on the prior ineunibrances subject to 
wiiicli the property was sold. Can Ram 

Kumar andJ.achinan Piasad, in the face of 

tlio.se facts, turn round now and raise a plea to 
the ellect that the mortgages subject to which 
1 hoy got the property were not given for full 
coiisiduratlon? In niy opinion, they cannot. 
In this coniaction, 1 would refer to a passage 
in Chuse’s Law of Mortgage, 4th Edition, 
\-lume 1. page 302, where the learned author 
Mates as follows:—“Jf a person purchases an 
Loiate uubjeet to a iiioitgage, whether under a 
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voluntary conveyance or under a sale in invz- 
turn, or undertakes to discharge it, he cannot 
be heard to deny the validity of the mortgage 
subject to which he made his purchase. The 
purchaser cannot, therefore, set np any per¬ 
sonal disability on the part of the mortgagor 
to make the mortgage, n^r that it was obtain¬ 
ed by fraud, nor, if the full amount named in 
the mortgage was deducted from the price 
paid for the estate, can he dispute the amount 
of the mortgage*debb.” 

The learned author goes ou to say that 
where the purchaser merely buys an estate 
which is under mortgage but does not take it 
subject to the incumbrance or undertake to 
discharge it, he is not precluded from im¬ 
peaching the validity of the mortgage. In 
support of what he says, the learned author 
refers to the following case ?:—Singh 
V. Tzzat un-Nissa Begam (1), Uamachandra 
Joisht V. TLizt Rassim (2), Skantappa v. 
Suhrao (0 and Shib Kunwar Singh v. Sf^eo 
Prasad Singh{4!). According to these rulings, 
a distinction is lo be drawn between the case 
of a purchaser at an auction sale who buys 
property not subject to a mortgage bub with 
notice of a mortgage and subject to such risks 
as the notice may involve, and the case of a 
per.son who purchases property which is de¬ 
clared to be subject to prior mortgages. This 
distinction is referred to in the case of Shib 
Kunirar v. Shea Prasad (4), where the learn¬ 
ed Judges say (at page 4‘20)—“The Code of 
Civil Procedure clearly makes a distinction 
between a case in which property is sold sub¬ 
ject to a mortgage and a case in which notice 
of an alleged mortgage is given in the pro¬ 
clamation of .sale. The former is provided 
for by section 282, and the latter by section 
287. In the former case, the Court, after be¬ 
ing satisfied cf the existence of the mortgage, 
sells only the judgment-debtor’s rightof re¬ 
demption, so that the purchaser does not ac¬ 
quire any greater rights than those of redeem¬ 
ing Ihe morrgage. In the latter, he buys 
the property with notice of thennortgage and 
subject to such risks as the notice might in¬ 
volve. The Court does not decide whether the 
mortgage .«:ubsisis or not. If there is in reality 
a subsi.sting mortgage, the purchaser has to 
redeem it. If, on tlie other hand, the mort- 

(1) 27 A. 97. 

(2) 10 M. 207. 

(:n l.s 11. 17-,. 

2b A. 41b; A. W. N. (1900) G8j 3 A. L. J. 200. 
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page specified in the proclamation of sale is a 
fictitious mortgage, or did not subsist at the 
date of the sale by reason of its having been 
previously discharged by payment, the pur¬ 
chaser acquires the property free from liabili¬ 
ty for the mortgage.*’ Now, in the present 
case, as has already been pointed out, the 
sale of property in execution of Jagannath’s 
decree was beyond all doubt a sale subject 
to prior mortgages. The case was not 
merely one of notification in the proclama¬ 
tion of sale that certain mortgages were said 
to exist upon the property. Oa the contrary, 
Jagannath himself had in his plaint admit¬ 
ted the existence of these prior mortgages 
and both the prior mortgagees had been 
impleaded as defendants in the suit. It is 
quite clear, therefore, that the auction-pur¬ 
chasers under this decree, when they bought 
the property for Rs. 100 only, acquired no¬ 
thing more than the right to redeem the pri¬ 
or mortgages and this being so, it seems to 
me, in accordance with the opinion expressed 
in Ghose’s Law of Mortgage, Volume I, page 
302, that it was not competent for Ram 
Kumar and Lachman Prasad to set up in 
this case any plea which called in question 
the validity of the mortgages subject to 
which the property was sold. I think the 
learned Subordinate Judge was in error in 
allowing such a plea to be entertained. As¬ 
suming, however, for the sake of argument 
that such a plea was open to the defendants- 
appellants, T agree with the findings of the 
Subordinate Judge that they failed to dis¬ 
charge the burden of proof which lay upon 
them. It has been argued here in appeal 
that the burden of proving that full con¬ 
sideration for the mortgages in question 
was paid lay upon the plaintiff. These 
defendants, who took under a sale in execu¬ 
tion of a mortgage-decree against the mort¬ 
gagor, cannot be in a batter position than the 
mortgagor would havebaen himself. There 
was no question as to the fact of execution 
and if Bishesbar Bakhsh, the mortgagor, had 
thought fit to raise any plea of want of 
consideration, the burden of establishing it 
would have been upon him. How these 
defendants can be in a batter position than 
the original mortgagor himself has not baoa 
explained. The defendants, as held by the 
learned Subordinate Judge, gave no evidenca 
at all to prove that full consideration had 
not been given and accordingly their case 


on this point was bound to fail. I may note 
here that the learned Gounsel who appears 
for the plaintiff respondent in Appeal No. 144 
has argued that even if it be assumed that 
the burden of proof lay upon him, it was duly 
discharged. I do not think it necessary to 
enter into the details of the evidence pro¬ 
duced on this point by the plaintiff. It is 
sufficient for me to say that, in my opinion, 
it establishes clearly that full consideration 
was paid. This finding disposes practically 
of the appeal brought by the defendants 
Ram Kumar and Lachman Prasad. I may, 
however, note one or two other points which 
call for an expression of opinion. It was 
claimed on behalf of these defendants that 
Jagannath’s mortgage of the 22nd March 1899, 
under which they purchaseil, was entitled to 
priority over the mortgages in suit by reason 
of the fact that a portion of the mortgage- 
money advanced under thia mortgage was 
applied in extinguishing a mortgage-debt 

dated the 3rd July 1897 due to one Sital 
Sah. So far as this claim is concerned, 1 
think the learned Subordinate Judge’s decision 
is perfectly correct. He points out that 
when Jagannath brought his suit for sale, he 
never claimed any priority for his mortgage 
on this account and, this being so, the 
defendants appellants can certainly not now 
be heard to raise a plea of priority which 
Jagannath did not take in his own suit. At 
the hearing of this appeal, the learned 
Counsel for these defendants-appellants 
also attempted to raise a new plea 
which is not taken in the memorandum 
of appeal. He complains of the form of the 
decree and argues that in no case was the 
plaintiff entitled to have the whole of the 
village of Siraaria brought to sale in order to 
enforce his mortgagee rights. On being 
asked to explain how this ground was not 
taken at the time when the appeal was 
tiled, all that the learned Counsel could say 
was that he had omitted it by reason of his 
not having bad before him a copy of the 
decree at the time when he drew the 
memorandum of appeal. This is no sufficient 
explanation for such an omission and I 
cannot allow any fresh ground to be taken 
now for any such reason. The defendants- 
appellants have been given six months to pay 
off the money due to the plaintiff aud if they 
fail to do so, I see no reason why the 
plaintiff should uot get what is owing to him 
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by sale of the mortgaged properly. 

There remains to be considered the plain¬ 
tiff’s appeal. Appeal No. 145 of 1911. This 
relates to the question of interest and it is 
claimed that the Court below was wrong in 
reducing the contract rate of interest to 18 


per cent, per annum simple, I hare already 
said that this reduction was made by the 
Court below on a plea of undue inlluence 
raised by Ram Kumar and Tjaubman Prasad. 
The Subordinate Judge was of opinion that, on 
the face of it, the contract was unconscionable 
that the mortgagor was completely in the 
handsof the mortgagee, Gauri Shankar, and 
that, therefore, under section IG, sub-section 
(•l),of the Indian Contract Act, it lay upon the 
plaintiff Dwarka Prasad to establish that the 
contract was a fair one and was not induced 
by undue influence. I fail to understand why 
a plea of this nature was enttrtaioed in this 

case. As I have already stated, 1 am of 
opinion that neither of tliese defendants was 
competent to question in any way the terms 
of the mortgages subject to which they 
bought the property and 1 certainly think they 
were not competent to ask the Court to liold 
that they were entitled to have the rate of 
interest reduced on tbe ground of a hard 
bargain. Who are these defendants to raise a 
plea of this kind? They bought the property 
subject to mortgages of the terms of 
whicli they were fully cognizant. Furtlier, 
they have acquired from Gauri Shankar's 
brothers more than four-fifths of the mort- 


gagee rights under tliese mortgages and it is 
impossible to imagine that the price whicli 
they paid for them was not calculated in 
accordance with the terms relating to in¬ 
terest. It does not lie in their moutlis now (o 
complain that tlie rate of interest secured by 
the mortgages in suit is excessive. It is 
conceivable that a plea of tliis kind might 
have been entertained had it been raised by 
tlie mortgagor himself but Pisheshar Bakbsh 

has never made any complaint on this score. 

The contest is no longer between a mortgagor 
and a mortgagee but between two sets of 
inonei'-lenders who have been buying up 
mortgagee rights which sprang out of the 
inortgages executed by liisheshar Baklish. 
Tlie defendants, Ram Kumar and Lacliman 
Prasad, entered into a speculation and now 
want to have their bargain made more 
favouiable to themselves at the expense of 
another peiaoii who hua stood in their way 
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and prevented them from acquiring the entire 
mortgagee-rights over the village. These 
defendants have no equity in their favour 
wliich entitles them to complain that the rate 
of interest in the mortgage-deeds was an 
unconscionable one. I, therefore, hold that the 
Subordinate Judge was wrong in allowing 
thi.s plea and decree the appeal brought by 

the plaintiff Dwarka Prasad (AppealNos 145 
of 1911). 

Tile result, therefore, is that the defendants’ 
appeal (Appeal No. 144 of 1911) is dismissed 
with costs. The plaintiff’s appeal (Appeal 
No. 145 of 1911) is allowed with cosfs. 
The decree of the Court below is set side 
audit is ordered that the plaintiff’s claim 
be deciced in full with costs. The defend¬ 
ants will have six months from the date of 
the decree of this Court to pay up the sum 
found due to the plaintiff on the deeds in 
suit. In default, the moitgaged property will 
bo put to sale. A deoree in the usual form 
will be prepared in the office. 

Appeal ^■o 144 disniisseJ, 
Appeal No. 145 allowed. 


AhLAIIAllAD HIGH COURT. 

Second Civil Apdical No. S12 ov 1911. 

May 4, 1912. 

Presen/: —Mr. Justice Piggott. 

BHOLE SINGH— Dependant—Appellant 

vers 2 ts 

HHAGWANT SINGH— Puaintifk— 

Respondent. 

•^Hil ftir hij (inction-purchascr — Plainli^ 

/npnwcItU tide within timj^fAmit ttion-Bnrden of 
jn-ool. 

In a suit tho ilofeiiilunt cannot bo put to tlio defence 
of Ills tltlo at all unloss tao pliintilT claims from tlio 
Court the relief to whicli ho is entitled within what 
the Legislature lias laid down to ho a suitable tiiiio 
with rofeience to tho facts of each particular c.vso. 

Second appeal from the decision of the 
Subordinate Judge of Agra, dated the 8bh 
May 1911. 

i^lr. Danwd tr Das, for the Appellant. 

Mr. Bnjpn, for the Respondent. 

JUDGMENT.—This was a suit for recovery 
of possession over certain immoveable property 
and the only question for determination 
before me is one of limitation. In stating 
this question, I think it reasonable to accept 
everything wliich the Courts below have 
found against tlio conduct of tlio defoudant 
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upon the facts of the case. It appears that 
the defendant, holding three distinct mo) t« 
gages on the property in suit, brought three 
distinct suits, one upon each mortgage. He 
obtained decrees and pat the properly up for 
sale three times, once upon each decree. He 
purchased himself at auction under two of his 
decrees on the 21st February 1598, and 
obtained formal possesssion on the 7th of 
September 1893 and again on the 30th of 
January 1899. In the meantime, the same 
property had been put up for sale a third time 
on April the 21st, 1898. The defendant 
appeared at that auction-sale, said nothing 
about his previous purchase, but actually bid 
for the property as if it still belonged to his 
judgment-debtor. He was out-bid by the 
plaintiff, who thus became auction-purchaser 
at this third sale held on April the 21st, 1898. 
This sale was condrmed by the Court on the 
30th of May 1898 and the plaintiff obtained 
formal delivery of possession on the 15th of 
May 1899. It must be remembered, there¬ 
fore, that his judgment-debtor was still in 
possession at the date of the auction-sale, but 
the decree-holder, (the present defendant) as 
auction-purchaser under his first two decree?, 
had himself obtained formal delivery of 
possession before the plaintiff did so. The 
present snit was brought on the 1st of June 
1910, and I have to determine which is the 
Article of the fir.st Schedule to the Indian 
Limitation Act (IX of 1908) by which 
that suit is governed. The suit as brought is 
one to which Article 142 of the said Schedule 
would apply provided the plaintiff succeeded 
in establishing the necessary facts. What the 
plaintiff says i«, that he obtained actual, and 
not merely formal possession on the 15th of 
May 1899 but lost that possession some time 
in the month of July 1899 owing to an 
adverse decision of the revenue Courts. If 
these facts were established, the suit would 
be one for possession of immoveable property 
when the plaintiff while in possession of the 
property has been dispossessed, Article 142 of 
the Indian Limitation Act would apply; the 
date of the origin of the cause of action would 
be the month of July 1899, and the suit 
would be within time. In such a suit, 
however, the burden of proof is on the plaintiff 
to satisfy the Court that he was actually in 
possession within limitation. There is no 
finding in favour of the plaintiff by cither of 
the Courts below on this point, nor haa either 


of them applied Article 142 of the Schedule, 
nor has either of them calculated the origin 
of the cause of action from the month of July 
1899. Both the Courts below have held that 
the plaintiff has a cause of action dating from 
the 15th of May 1899, the date on which 
formal delivery of possession to him took 
place under orders of the Court. The 
learned Munsif himself does not expressly 
state what Article of the Limitation Act he 
proposes to apply, but the learned Subordinate 
Judge on first appeal has expressly applied 
Article 144. This Article cannot be applied 
unless the Court is prepared to find that 
the suit is one for possession of immoveable 
property not specially provided for under any 
of the other Articles of the Schedule in 
question. This seems to me clearly impossible 
because the suit as framed is one to which 
Article 142 would apply, and it discloses facts 
which would make Article 133 of the Schedule*, 
applicable. The Courts below have held that 
this Article 138 of the Schedule is excluded by 
the principle of the ruling of this Court in 
Narain Das v. Lalita Prasid (1). That ruling 
obviously does nob exclude Article 13S, be¬ 
cause the particular case then before the Court 
was decided without any determination of the 
question whether Article 133 or Article 141, 
woi^ld have applied to the facts then before 
the Court, By iraplicatiou it seems to me 
that this ruling is entirely against the 
plaintiff; bub I will refer to this point again 
presently. There are other authorities for 
holding that Article 138 of the Schedule would 
apply to the present suit, as for instance, 
cases reported as Salashiv Mahadu v. Narayan 
Vitha Mawd f,2) and as Venkatalingani v 
Veerasjmi (3). I come back, therefore' 
to what seems to me the one question 
really arguable, namely, whether or not 
the Courts below should have found in 
favour of the plantiff on the ground that he 
has mrde out a suHicient case for applying 
the Article of Limitation Act on which his 
suit was actually based, namely. Article 142 
I do not think the case for the plaintiff can be 
put any higher than this, namely, that the 
Court should accept his certificate of lormal 
delivery of possession on the 15th of May 1899 
as pruna facie sufficient proof that he obtained 


(1) A. W. N. (1899) 50. 

(2) li. 452j 13 lioiiL L. K. OJlj U hul. C 
(.3) 17 il, 89, 
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actual possession on that date. If this pro¬ 
position can be affirmed, then it would not 
be necessary for the plaintiff to prove that 
he actually lost possession in the month of 
July following, or on any specific date; he 
could claim to have made out a good title, 
plus possession within twelve years of the 
date of the suit. Now it is on this very point 
that the ruling in Narain Das v, Lalita Prasad 

(1), already referred to, seems to me against 
the plainiiff. Applying the principle involved 
in that ruling to the facts of the present 
case, I hold that if the judgment-debtor had 
been in actual possession on the 15th of May 
1899, then the Court would have been bound 
to accept the plaintiff s certificate as sufiBcient 
proof that the judgment-debtor was actually 

ousted from possession on that date and that 
possession passed to the plaintiff. The case 
is otherwise when the judgment-debtor was 
not in possession on the 15th of May 1899, 
but another person was in possession 
as auction-purchaser under a previous 
sale. As against such auction-purchaser, 
formal delivery of possession to the 

present plaintiff is not proof that he was 
actually ousted. Something has been said 
before me in argument as to the dishonesty of 
the defendant's proceedings, and as to the 
question of estoppel. These c msiderations are 
quite irrelevant to the question of limitation. 
If the plaintiff liad come into Court within 
twelve years of the date of the confirmation 
of his auction-sale, it may be that the Courts 
below are perfectly right in holding that no 
sort of defence on the merits would have 
been open to the defendant, in view of his 
proceeding.s, and particularly in view of the 
fact that he was a bidder at the auction-sale 
of tile 21st Apiil 1898. The whole point of 
the law of limitation is, however, that a 
defendant cannot be put to the defence of his 
tnle at all unle.ss tlie plaintiff claims from the 
Court.s the relief to which he is entitled within 
wliat the Legislature has laid down to ho a 
suitable time with reference to tlie fact.s of 
each particular case. 1 hold that the suit as 
framed is barred by Article 142 of the first 
Hcl.odule to the Indian Limitation Act, 
because the plaintiff has failed to prove the 
ingredients necessary to bring his suit under 
the operation of that Article. I hold that the 
facts disclosed are such that tlie suit would 
liave been maintainable under Article LiS of 
the same Schedule if it had been filed two 


days earlier, but that it is barred under that 
Article because it was brought more than 
we ve years from the date of the confirmation 
ot the auction sale. I hold that Article 144 

of the same Schedule cannot be applied at 

all, because, from any point of view, the suit 
18 one^provided for by another Article in the 
same Schedule. I, therefore, accept this appeal 
and, setting aside the decrees of both the 
Courts below, dismiss the suit with costs 
throughout, including in this Court fees on 
the higher scale. 

Appeal accepted. 


PUNJAB CHIEP COURT. 

Second Civil Appeal No. 318 ok 1910. 

May 13, 1912. 

Prese«^:— Sir Arthur Reid, Kt., Chief 
Judge, and Mr, Justice Rattigan. 

Ihe INDIA GENERAL NAVIGATION 
AND RAILWAY COMPANY, Limited, 

CALCUTTA— Defendant—Appellant 

versus 

HARCHARAN DAS—Plaintiff— 

Re^ponden'*’, 

drirCYoy 18909, 3^4; (o), 80- 

”n ^1 i^<ivigntion Company in connection 

•n(h li'nln-rnj traffic-Linbilitu for to goods-Dctcn. 
non- Pcfcrtoration ’-Cioodsconvei/edby different Com- 
pfintes Luihilitij of Company detaining goods — AgfCC'^ 
ment between two Companies for nondiahlity to public-^ 

w j tc ton I lace of trial—Contract made where goods 

Procedure Code (Act XIVof 

A. delivered certain j^oods to the North-Western 
itaihvay Coinpaiiy at Ludhiana for carriage to Blmirab 
in hastern lieiigal. 

Iho ILulway Hoceipt for the goods was made over 
10 A. at Ludhiana and payment for freight was also 
made thero. The lines of various Railway Companies 
were used for the transit of the goods, which wore 
eonveyod to Goalundo by the Kasteru Bengal State 
Kailway, and were conveyed then -o by the Indian 
l.oneial Navigation and Railway Company to Bhui- 

Tho goods were detained at Goalundo and Bhairab 
and plamtill, after duo notice, sued tho India Gene- 
al Navigation ami Uailway Company for damages for 
ios>s m the value of goods owing to tho detention. Tho 
efem .aut never jileaded in tho iirst Court that it was 
not .1 Railway Company. Bct>vcen tlio Eastern Bengal 

a t ,11 n ay and iho tiofendant Company there was 
•uiegcd to be an agreement by whieli each Company 
^^as to be resi.onsiblo to the other for damage to 
goods but not to the public. 

i/' /d, (1) iliat tho defendant Companv could not 
plead m iippeul that it was not a Jtuilway Com- 
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Nural Hussain v. Shiv Sahai Lai, 20 C. 1; 19 I. A. 
221; Chuni Lai v. Musammat Amir Bibi, 39 P. R. 1900; 
P. L. R. 1900 p. 431; Muhammad Anioarul Hug v. 
Hdbibul Rahman, 74 P.R. 1902; Hans Raj v. Qanga 
Ram, 88 P. R. 1902; 119 P. L. R. 1902, relied upon. 

(2Hhat the defendant Company was a Railway 
Company and that section 80 of the Railways Act 
applied to the case; 

(3) that as the contract was made at Ludhiana, the 
Ludhiana Court had jurisdiction to try the suit; 

(4) that even if A. had notice of the agreement be¬ 
tween the Eastern Bengal State Railway and the de¬ 
fendant Company, it would not relieve the latter of 
liability to A. in the suit; 

(5) that “deterioration” in section 80 of the Rail¬ 
ways Act included decrease in market-value conse¬ 
quent on detention; 

Changa Mai v. The Bengal N. W. Ry. Company, 6 
P, R. 1897, relied upon. 

(6 that the defendant Company was liable for loss 
caused by detention at Bhairab but not for detention 
at Goalundo. 

Second appeal from the order of the Di¬ 
visional Judge, Ludhiana Division, at Feroze- 
pore, dated the 8th December 1909, modify¬ 
ing that of the District Judge, Ludhiana, 
dated the 31st May 1909, decreeing part of 
the plaintiff’s claim. 

Mr. Oertel, for the Appellant. 

The Hon’ble Mr. Muhammad Shnfi, Messrs. 
Obedulla and Qhulam Rasul, for the Respond¬ 
ent. 

JUDGMENT.— # * * * # 

This appeal and Civil Appeal No. 319 of 
1910 can be disposed of together, the points 
involved being practically indentical. The 
respondent, Harcharan Das, sued the appel¬ 
lants, the Indian General Navigation and 
Railway Company, L’mited, Calcutta, for 
damages on account of the loss sustained by 
him in consequence of detention of his goods 
by the appellant Company and fall in the 
market price of those goods during such 
detention, and for recovery of sums unlaw¬ 
fully recovered from him by the appellant 
Company in respect of surcharges and de¬ 
murrage. The principal plea set up is that 
the Ludhiana Court, in which the suit was 
instituted, had no jurisdiction but, as re¬ 
marked by the lower Appellate Court, the 
appellant Company never pleaded that it was 
not a Railway Company amenable to the 
jurisdiction of the Court under the kailway.s 
Act and it has throughout described itself as 
a Railway Company. The goods in respect 
of which the suit was filed were delivered to 
the North-Western Railway Company at 


their station at Ludhiana for carriage to 
Bhairab in Eastern Bengal. The lines of 
various Railway Companies were used and 
the goods were conveyed to Goalundo by the 
Eastern Bengal State Railway and were 
conveyed thence by the appellant Company 
to Bhairab by boat. “Railway” and “Rail¬ 
way Company” are defined in section 3 (4) 
and (d) of the Indian Railways Act, IX of 
1890. Section 3 (4) (d) includes in the 
definition of * Railway” all ferries, ships, 
boats and rafts used on inland waters for the 
purposes of the traffic of a Railway and be¬ 
longing to or hired or worked by the authori¬ 
ty administering the Railway. 

Under section 80 of the Act. the plaintiff 
could either sue the Railway administration 
to which the goods were delivered or the 
Railway administration on whose Railway 
the loss, injury, destruction or deterioration 
complained of occurred. Oiider section 17, 
Explanation III, of the Code of Civil Proce¬ 
dure of 1882, in force when the suit was 
filed, the cause of action arose, and the suit 
could be filed, at the place where the con¬ 
tract was made. We have no hesitation in 
holding that the contract was made at 
Ludhiana. The Railway Receipt entitling 
the respondent to carriage of the goods to 
Bhairab was made over to him at Ludhiana 
and payment for it was made at Ludhiana. 

It was contended for the appellant Com¬ 
pany that under Exhibit A, Articles of 
agreement entered into in 1903 between the 
Eastern Bengal 8tate Railway on the one 
side and the Indian General Navigation and 
Railway Company and the Rivers Steam 
Navigation Company on the other side, each 
Company is responsible to the other but not 
to the public. Article 18, however, is as 
follows: — 

“All loss, injury or damage of any kind and 
all claims for goods, cargo or parcels shall 
thus be settled by the party with whom the 
goods, cargo or packages were at the time 
when the loss or injury occurred from which 
the claims arose. Bub where it cannot be 
ascertained with certainty where the loss or 
injury arose, the claim shall be divided in 
proportion to the amount of freight to which 
each party would be entitled under clause 8, 
but in such cases no claims shall be ad¬ 
mitted or paid without the consent of both 
parties,” 
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Even if ifc were held that the respondent 
was aware of this agreement, it would not, in 
onr opinion, relieve the appellant Company 
of liability to him in this suit. It has not, 
however, been pleaded that he had a notice 
of this agreement and he is not, in our opinion, 
bound by its terms. 

It has further been contended for the ap¬ 
pellant Company that section 80 of the Act 
does not contemplate decrease in the market- 
price of the goods, and Changa Mai v. The 
BengalN, W. Railway Company (1), which 
has been cited in support of this contention, 
does not materially help the appellants as 
page 26 of the report runs,— 

‘‘The exact meaning of the woid ‘loss' 
which is in issue in the case is ,perhaps, to a 
certain extent liable to ba obscured by the 
discussions regarding it in someof tlie report¬ 
ed cases. It has been held for example to 
cover a loss of season or market:” 

and authority is cited for this interpreta- 
tion. 

The question before the Court in that 
case really was whether section 77 of the 
Railways Act barred a suit for damage.s for 
negligent mis delivery of goods to a person 
other tiian the owner by reason of notice not 
having been given to the Railway admiuistra. 
tion within six moiiths of the loss. The 

plaint in the present suit alleges delivery to 

the Railway Company at Ludhiana on the 

17tli September 1906 and notice to defendants 

on the loth January 1907, i.e., within six 
months. These allegations are not now de¬ 
nied. We see no reason for doubting (hat 

deterioration in section 80 includes decrease 
in market-value consequent on detention. 


It is admitted that the goods in suit were 
conveyed hy the appellant Company from 
Goalundo to Bhairah and on the plead¬ 
ings, we are satisfied that section SO of 
the Railways Act applies. Nurul Hussain v 
Shiv Sahai Lai ('>), CUuni Lai v. Mnsammat 
Amir Bill (3), Muhammad Arnoarid Haq y. 
Bahib/il Rahman (4) and Hmis Unj v. Qanga 
Ram. (5), are authority, if authority 
were necessaiy. fur the proposition that, 
the appellanla cinnot at this .stage 


plead that they are not a Railway Company 
within the terms of, section £0 of the Act. ^ 

On the facts, we concur with the Courts 
below that the appellants were liable to the 
respondent for loss caused him by the de¬ 
tention at Bhairab and that they were not 
entitled to demand demurrage or surcharge 
from the respondent. At the same time, we 
cannot concur in so much of the hwer Ap¬ 
pellate Court's judgment as makes the appel¬ 
lant liable for detention at Goalundo. At the 
beginning of the judgment in Civil Appeal 
No. 326 of 1909, the subject of Civil appeal 
No. 319 of 1910 before us, the lower Appellate 
Court says: — 

The consignment in question reached 
Goalundo on 12th November 1906 and Bhai¬ 
rab on the 11th January 1907, so far the 
defendant Company was not to blame," and 
further on the judgment runs,— 

I find that the delay at Goalundo was pre¬ 
sumably due to the defendant Company's 
default.” 

Wo are unable to concur in the reasons re¬ 
corded for this change of opinion and we con¬ 
cur with the Court of first inslaiice in the 
conclusion that tlie only detention for which 
the appellants were liable was at Bhairab. 
The lower Appellate Court was, however, cor¬ 
rect in increasing the amount of surcharge 
recoverable by the respondent to Rs. 37 2 9 
more in each case titan was allowed by the 
Court of first instance. We, therefore, modi¬ 
fy the decree of the lower Appellate Court 
in this appeal by deducting Rs. 233-14-9 
from the amount as decreed, and in Civil Ap¬ 
peal No. 319 of 191C by deducting Rs. 195 
from the sum decreed. To this extent only 
the appeals are decreed but, having regard to 
the course of the litigation, the appellants 

will pay the whole of the respondent's 
costs. 

Decree modified. 




(1) 0 I>. I(. 1K<J7. 

(2) 21) C. 1; i. A. 2il. 

(2) |>. R. I!»()0: V. L. U, lyOO 1,. I’M. 

1 1) 7 1 I’. R, 1902. 

(•'>; ss R. R. 1902; 119 P. L. n 1902 
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ALLAHA3AD HIGH COURT. 

Second CiviL Appeal No. 932 op 1911. 

May 3, 1912. 

Present: —Mr. Justice Piggotfc. 

GANPAT SINGH— Dependant—Appellant 

4 

versus 

Musammat TOHFA— Plaintiff- 

Respondent 

Res judicata —Second suit for redemption. 

T. mortgaged her occupancy-holding with possession 
to Q. ill 1899. In 1909, T. brought a suit, not properly 
framed as a redemption suit, in which she obtained a 
decree for possession subject to her first paying with- 
in 30 days the amount secured under the mortgage. 
She, however, did not pay the money within time. 
Subsequently, she brought a suit for redemption: 

Held^ that the second suit for redemption was not 

barred by the former suit. 

The cause of action in a suit for redemption is 
the mortgagor’s title plus a valid tender or deposit 
of the mortgage-debt. Unless, therefore, there has 
been a decree which makes it impossible for the mort¬ 
gagor to make a valid tender or deposit, his right to 
do so continues. 

Sita Ram v. Mahdo Lai, 24 A. 44, referred to. 

Second appeal from the decision of the 
Additional Judge of Aligarh, dated the 31st 

August 1911. 

Dr. Tej Bahadur Sapru, for the Appellant. 

Mr. Qovind Prashad, for the Respondent. 

JUDGMENT.—In this case the plaintiff 
is the occupancy-tenant of a certain hold¬ 
ing. By a deed, dated February the 16r.h, 
1899, that is to say, before the Agra 
Tenancy Act (Act II of 1901) came into 
force, she mortgaged this holding with 
possession to the defendant. She now brings 
this suit for redemption upon tender of Rs, 90, 
the amount of the mortgage-debt. The 
defence is that the plaintiff is debarred from 
bringing this suit by reason of the result of a 
previous suit brought by her in the year 1909. 
It appears that this former suit was not 
framed precisely as a suit for redemption, 
but at any rate it ended in a decree dated 
November the 22nd, 1909, the effect of which 
was that the plaintiff might recover possession 
of the bolding in question, subject to her first 
paying within thirty days the sum of Rs. 90 
found to be due to the defendant. An appeal 
having been preferred against this decree, 
the plaintiff was foolish enough to neglect the 
fulfilment of the condition imposed upon her 
and failed to deposit the sum of Rs. 90 within 
the prescribed period. The subsequent 
dismissal of the defendant’s appeal on March 
i]iG X8th, 1910, left her without any decree of 


which she could claim execution. She now 
brings this second suit as a suit for redemption 
based upon a tender of the mortgage money 
made subsequently to the decree in the former 
suit. The question is whether this suit is 
maintainable. The decision must obviously be 
governed by the ruling of the Full Bench of 
this Court in Sita Ram v. Madho Lai (1) and 
by the principles involved in that ruling. I 
cannot put the case for the defendant more 
strongly than this:—if the former suit of 1909 
had ended in a simple decree for possession in 
favour of the plaintiff, and the plaintiff had 
neglected to obtain execution of that decree 
within limitation, she could never have 
brought a second suit for recovery of 
possession, no matter how good her title 
might be. Now the suit actually ended in a 
decree for possession subject to a certain 
condition. Failure to comply with that 
condition left the plaintiff with no decree that 
she could execute, and it is argued that there 
is no more reason for allowing her to bring a 
fresh suit in the one case than in the other. 
This argument is not without real force, but 
it overlooks the fact that the decree in the 
former suit involved, in a sense, a declaration 
that the parlies occupied toward.-s one another 
the position of mortgagor and mortgagee. 
When once this is realised, there seems to me 
no argument in favour of the defendant in the 
present suit whioh is not equally an argument 
against the correctness of the dicision of this 
Court in Sita Rum v. Madko Lul (1). I 
think it may be said that the Honourable 
Judges of other High Cour ts, who have refused 
to accept the view of the law taken by this 
Court in the decision above referred to, have 
proceeded in the main upon the lines that a 
distinction must be drawn between a mort¬ 
gagor’s title as such, and the existence of a 
legal remedy still available to the mortgagor 
for the enforcement o: the same. In one form 
or another it seems to me that this argument 
was considered and rejected by all the 
learned Judges who decided the case of Sit i 
Ram V. Madho Lul (1). The d ecision of 
this Court proceeds on the assumption that a 
mortgagor’s right to redeem continues until 
it is expressly taken away by some decree of a 
competent Court, that is to say, by some decree 
which in express terms has the effect of 
extinguishing that right. Otherwise the 


(1) 24 A. 44. 
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mortgagor, in the view taken bj this Coart, 
has a fresh cause of action, every time he 
tenders or deposits in Court the amount of the 
mortgage-debt, and he could not be debarred 
from bringing a fresh suit merely by the 
allegation that it was a suit based upon the 
same cause of action as some former suit 
brought by him. To put the point in 
another way, this Court holds that the cause 
of action in a suit for redemption is the 
mortgagor’s title plus a valid tender or the 
depositof the mortgage-debt. Unless, therefore, 
there has been a decree which makes it impos¬ 
sible for the mortgagor to make a valid tender 
or deposit, his right to do so continues. If 
we turn to the provisions of section 92 of the 
Transfer of Property Act, it oinnot be denied 
that they afford considerable support to the 
position taken up by this Court, ft is 
evident that one of the objects of the 
TjEgislature in enacting this section was to 
provide against multiplicity of suits for 
redemption. If tlie provisions of that section 
are properly carried out, every suit for 
redemption mu.st end in a decree which will 
have the effect of finally extinguishing the 
liglit to redeem. Now, the very fact that such 
elaborate provision has been made in this 
section for the sal<e ol seeming the above 
result suggests that, in the absence of 
such provision, a fresh suit for redemption 
upon a new cause of action would lie every 
time tlie mortgage debt was tendered or 
deposited. The point seems to me clearer 
still if we consider the special provisions in tlie 
case of usufructuary mortgages. A usufruc¬ 
tuary mortgagee a« such lias no right to bring 
the property to sale. Nevertheless, tlie Legis¬ 
lature has thought fit to direct that, in a suit 
for redemption where the mortgage is 
usufructuary, the alternative decree in tlie 
event of the plaintiff’s failing to make the 
letpiired payment within the prescribed 
period sliall l>e one for sale of the moi tgaged 
pr-operty. The reason for this obviously is 
that the Legislature did not intend that the 
liolder of a usufructuary mortgage should, 
under any circumstance.s, obtain a decree for 
foreidosure pure and simple, or a decree which 
should have the effect of a foreclosure. In 
order to prevent this, aiid yet at the same time 
to protect usufructuary mortgagees from the 
danger of a multiplicity of suits for redemp¬ 
tion, the Legislature adopted the only possible 
alternative, by providing that in the eveub of 


the plaintiff failing to avail himself of his 
decree for redemption, the mortgaged property 
should be put for sale. By so doing, the Legis¬ 
lature secured for the benefit of the mort¬ 
gagor whatever difference there might be 
between the market-value of the mortgaged 
property and the amount of the mortgage- 
debt. It was, no doubt, in order to secure 
thi.s benefit for the mortgagor that the 
Legislature refused to allow usufructuary 
mortgagees an alternative decree for fore¬ 
closure. It seems to me, therefore, that, 
but for one peculiar feature to which I 
am ab^ut to refer, the case for the defendant 
in the present suit is, upon any reasonable 
application of the ruling of this Court in 
liani V. Madho Lil (1), scarcely 
arguable at all. The mortgagee was himself 
a party to the former suit; if he wanted to 
protect himself against the possibility of a 
further suit for redemption, it was his 
business to see that the alternative decree, 
which was the decree which he himself 
might have to execute, was properly passed 
in accordance with the provisions of section 
92 of the Transfer of Properly Act. By 
failing to do this, lie would lay himself open 
to a fresh suit for redemption, because the 
mere dismissal of a plaintiff’.s suit for re¬ 
demption does not in itself bar the bringing 
of a fresh suit upon a fresh cau.se of action. 

The peculiar feature of this case, of course, 
is that the mortgaged property was not 
saleable. It was an occupancy holding, and 
it could not have been put up for sale either 
under the provisions of the former Noith- 
Western Provinces Rent Act (XU of 
1881) or under those of the present Agra 
lenancy Act (II of 1901). I can only say 
that it does not seem to ina that this circum¬ 
stance should be allowed to put the mort¬ 
gagee in any better position. He accepted 
a mortgage of a right which he knew not lo 
be permanently transferable. As the law now 
stands cases of this sort will not arise again, 
because it is now settled that an occupancy- 
holding may neither be sold nor mortgaged 
with possession. As the law formerly stood, 
the possibility of a temporary transfer by 
way of usufructuary mortgage was admit¬ 
ted but there is force iu the position taken 
up by ihe learned District Judge iu bis 
decision in the present case, that to 
permit .such temporary transfer to be¬ 
come permanent, by holding that the 
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dismissal of the former saifc has debarred the 
plaintiff fJr ever from her right to redeem, 
wonld be to defeat the provisions of the law 
against the transferability of such holding. 
It does not seem to me an unreasonable 
position to take up, to say that a defendant 
who accepted a usufructuary mortgage 
of anoccupancy'bolding prior to the passing 
of the A-gra Tenancy Act (11 of 1901) must 
be held to have done so with a knowledge 
of any inconvenience to which he might be 
subjected by reason of the fact that the pro¬ 
perty taken by him on mortgage was not 
permanently Iransferable. One of these in¬ 
conveniences was that no Court could ever give 
him a decree for sale under section 92 of the 
Transfer of Property Act. This seems to 
me no good reason for holding that a decree 
merely dismissing the plaintiff’s suit for 
redemption must, therefore, be held to 
operate as a decree for foreclosure in favour 
of the mortgagee, when it was the clear 
intention of the Legislature that no such 
decree should ever be passed in the case 
of a usufructuary mortgage. It seems to 
me preferable to hold, on the contrary, that 
the defendant in this case, by accepting 
a usufructuary mortgage of a holding not 
legally transferable, has left himself open to 
a series of suits for redemption, because it 
was impossible for the Court to give him in 
any coucievable suit any form of decree, 
either for foreclosure or for sale, which could 
have the legal effect of finally extinguish¬ 
ing the mortagor’s right to redeem. I accord¬ 
ingly dismiss this appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

First Civil Appeal No. 73 or 1908. 

April 1, 1912. 

Present :—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

MEDA VENGAMMA or GUNKANA- 
PALLY— Plaintiff—Appellant 

MITTA CHELAMIAH and others— 
Defendants—Respondents. 

Hindu Laio—Joint family property—Survivorship — 
Allotment of deceased's share to brother's widow—Xature 
of estate taken by luidow^Widow's estate — Succession^ 


Devolution to husband’s heirs—Accretions by income of 
the properties — Whether descendible to husbatid’s 
heirs. 

Uador the Hindu Law, a woman’s estate can bo 
created in favour of a Hindu female quite as much by 
contract of parties or by a grant as it can bo obtained 
by her by inheritance. 

It is competent in an undivided Hindu family for 
a member to grant to his deceased brother’s widow the 
share of-her husband which the latter would have got 
on partition. 

Such an estate would be held by the grantee as the 
ordinary widow’s estate, which would be deemed to 
have been given her in lieu of maintenance, and, on 
her death, the property would pass to her husband’s 
heirs. 

P. and 0. were members of an undivided family. 
Oil P.’s death, the property passed to C. by survivor¬ 
ship, L., the junior widow of P., and C. entered intaan 
agreement, whereby, inter alia, he agreed to givo her 
liis deceased brother’s half share in the properties. 
After C.’s death, the properties were equally divided 
between 2/. and D., C.’s widow, at the iustanco of 
arbitrators. In a suit by plaintiff, the step-daughter 
of L. against her father’s reversioner: 

Held, that the effect of the agreement between L. 
and lier brother-in-law as ivoll as between L. and her 
co-widow B. was to give L. only a life-estate in the 
properties which were allotted to her and that, on lier 
death, the life-interest descended to the plaintiff: 

Held, also, that any property purchased hy L. out of 
the income of the estate would not descend to her 
husband’s heir unless she incorporated it with tho 
property held by her as heiress of her husband. 

Appeal against the decree of the District 
Court of Cuddapab, dated 16bb Deoembar 
1907 in 0. S. No. 2 of 1907. 

The Hon'ble Mr. T. V. Seshagiri Iyer, for 
the Appellant. 

The Hon’ble Mr. P. S. Sivaswamy Aiyar, 
Advocate-General, for the Respondents. 

JUDGMENT.—In this case the plaintiff is 
a daughter of one Pedda Tippayya by his first 
wife, and sues for the recovery of the pro¬ 
perties mentioned in the schedules attached 
to the plaint. Pedda Tippayya had a brother, 
named Chinna Tippayya, and had married a 
second wife, Lakshmakka, who was only about 
ten years old at his death. She died in Feb¬ 
ruary 1905. The plaintiff’s case is that Pedda 
Tippayya and Chinna Tippayya were divided 
in interest, and that they effected an actual 
division of the moveable properties and the 
houses, but that the other properties remained 
in the joint enjoyment of both at the time of 
PeddaTippaya’s death in 1868. The plaint 
alleges that Lakshmakka, the widow of Pedda 
Tippayya, took possession of his properties 
after his death in 1868 and that tlie 1st 
defendant, who joined Lakshmakka, and was 
looking after her properties took possession of 
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them on her death in 1905 and that he is 
wrongfully withholding them from the 
plaintiff. She denies that the 1st defendant, 
who claims to have been adopted by Liksh- 
raakka. was really adopted by her, and that 
Lakshmakka had any authority to adopt him. 
The second and the otherdefendants are made 
parties on the ground that they are in pos¬ 
session of some of the properties without any 
lawful title. 

The 1st defendant contends that Pedda 
Tippayya and his bother, Chinna Tippayya, 
were undivided and that all the family 
properties devolved on Chinna Tippayya on 
the death of his brother, that Pedda Tip¬ 
payya a few days before his death gave 
authority to Lakshmakka to make an adop¬ 
tion to him and that Chinna Tippayya also 
gave authority to Lakshmakka to adopt any 
one of his own sons except the 6rst in the 
event of his begetting sons, or otherwise any 
othei boy. 1 he 1st defendant father contends 
that Chinna Tippayya also agreed to give a 
half share of the properties to Lakshmakka, 
ami that subsequently the properties were 
divided. He furtherconteuds that he was 
adopted by Lakshmakka in the year 1881, 
and that he liad since been in enjoyment of 
tlie properties obtained in (he division in his 
own right as well as of other properties 
acquired by him subsequently, apparently out 

of the income of the property obtained at the 
division. 


Issues were framed as to the question of 
the status of the two brothers, as to the 
capacity in whicli Lakshmakka took a half 
share in the properties, as to the factum and 
validity of the adoption of the 1st defendant, 
as to limitation and as to tlie properties the 
plaintiff would be entitled to recover in case 
she was entitled to succeed as reversioner 
after tlie death of Lakshmakka. 


1 he lower Court 'nehi tliat the brothers 
were undivided in intere.st at the death oi 
Pedda Tippayya, tliat there was no adoption 
in fact, and lliat even if tliere were, it wa® 
invalid as the widow, Lakshmakka,’ l.ad iic 
authority to adopt. It also held that Liksh- 
jtiakka held tlie half .sliare allotted to her at 
tlie division absolutely, its view being that 
J.akshmukka nurnt be taken to have obtained 
it as a gift trorn Chinna Tippayya. We 

agiv.. with tlio District. Judge that it is not 

piuvLMllli.it Iheie wa.i any <hvioion between 

tli^ biotheiA before Pedda Tippayya’e death. 


The evidence as to division is really worthless. 
Of the witnesses examined to prove it, the 2nd 
witness’s evidence is merely hearsay and must 
be rejected as inadmissible. Thelsfc witness, 
who was the Ist defendant, has no personal 
knowledge of the division. The other witnes¬ 
ses, Nos. 3, 4 and 5, though they profess 
to have been present at the division, are 
unable to give any details whatever. The 5th 
witness in re-examination actually admits that 
there was only one division and that was after 
the death of Pedda Tippayya. After Pedda 
Tippayya’s death, an agreement was entered 
into between Lakshmakka and Chinna 
Tippayya. It was executed by the latter, 
and in it he states that Lakshmakka asked 
him to give her in adoption one of his sons 
except the eldest, in case he should have sons 
in futnre, or to give her a half share in the 
properties, and he agrees to give her one of 
his younger eons in adoption and to give her 
a half share. He agrees, farther, in case only 
one son is born to him, to procure for her 
some boy of his own choice for adoption, and 
to give her a half share in place of hin 
brother. He finally agree.s, in default of bis 
doing so, to give “her half share in the pro¬ 
perty” after division. This document, 
Exhibit IV, is dated the 6th December 1868. 
On the 30th October 1878, Lakshmakka and 
Bhagamraa, the widow of Chinna Tippayya, 
who had died in the meanwhile, executed the 
viuchilika. Exhibit XV^I, in favour of certain 
persons as arbitrators to effect a partition of all 
the properties of the family and to settle the 
disputes between the parties regarding 
‘ senior ’ and ‘ junior ’ shares. Exhibit VII, 
also dated the 30th October 1878, is a list of 
properties that fell to each of the widows at 
the division and include two houses and a lot 
of moveable properties. The lauds are not 
comprised in it, but we are informed that the 
lands were also subsequently divided, and it 
is admitted by both the parties that all the 
properties were divided between the widows 
at some time or other. Mr, Seshagiri Aiyar 
for the appellant relies on these documents as 
corroborating the plaintiff’s evidence as to 
division between the brothers during the life¬ 
time of Pedda Tippayya. 13at we can see 
nothing in them to support his case. Exhibit 
IV makes absolutely no reference to any 
such division, and indicates that the idea of 
a division was duo merely to Lakslimakka’a 
request that a half share of the properties 
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should he allotted to her, whether she was 
given one of the sons of her brother-in-law or 
not, and whether or not the latter procured 
any other boy to be adopted by her. Exhibit 
VI[ also contradicts the plaintiff’s case about 
the division of moveables daring Pedda 
Tippayya’s life time as it shows that 
they were divided only on the date of 
that document. We accept the District 
Judge's finding that the brothers were not 
divided during the life-time of Pedda Tip- 
pay ya. We also agree with the Judge in 
holding that Dakshraakka had no authority 
to make an adoption. The 1st defendant’s 
Vakil in the lower Court stated that he would 
adduce no evidence that Pedda Tippayya 
during his life time gave authority to his 
wife to adop*:. Chinna Tippayya's alleged 
authority is based entirely on Exhibit IV; but 
it is quite clear that under it he only agreed 
either to give one of his younger sons in 
adoption, or to procure some boy of his own 
choice to be adopted by Laksmakka, and, in 
any event, to give her a half shaie of the 
family properties. It is impossible to construe 
the document as giving any general authority 
to Lakshraakka to adopt. The learned 
Advocate-General staled that the Judge 
reserved the evidence on the question of adop¬ 
tion, and by mistake afterwards held that it 
was not proved. But it is unnecessary, in 
the view we take on the question of authority 
to adopt, to investigate whether this complaint 
is well founded. The learned Advocate- 
General says that the Judge’s observation that 
“it is perfectly clear” that the Ist defendant 
was living with Lakshmakka as her paramour 
is entirely unfounded. If this be so, and our 
attention is not drawn to any evidence in 
support of the Judge’s statement, the observa¬ 
tion, in our opinion, was an entirely unwarrant¬ 
able one. 

We have now to consider the 2ad issue. 
“In what capacity did Lakshmakka, the widow 
of Pedda Tippayya, take a half share in the 
property ?” The learned Vakil for the 
appellant contends that she took only a 
widow’s interest in it as the represenlative of 
her husband, Pedda Tippayya, and that the 
plaintiff, as his daughter, was entitled to 
succeed to it on the death of Lakshmakka. 
The learned Advocate-General, on the other 
hand, contends that as the two brothers were 
undivided iu interest and the property passed 
by survivorship to the junior brother, Lakah- 


makka must be taken to have obtained the 
half share purely as a bounty. He contends 
that on the correct construction of Exhibits 
IV and XVI, what she took was a gift from her 
brother-in-law, and that even if under those 
documents she was intended to have only a 
life-interest, her right cannot be taken to be a 
widow’s estate descendible to the reversionary 
heirs of her husband, and that on her death, the 
reversion would pass toOhinnaTippayya or his 
heirs, and that the plaintiff in any event has 
no right to succeed to the property. If 
Lakshmakka was promised an absolute right 
to the half share under Exhibit IV or got 
it Bubsequenily by division between her and 
Bhagarama, the plaintiff is, of course, out of 
Court, as she is only a step-daughter of 
Lakshmakka. In our opinion, Exhibits IV 
an-i XVI must be taken together in order 
to determine the right acquired by Laksh¬ 
makka in the half share of the family property; 
andtakenwith the circumstances of thecase, we 
have no doubt that the intention of the par¬ 
ties was that she was to have the half share 
as the representative of her deceased husband. 
If she validly adopted a boy, this share would 
pass to him; otherwise, she would continue to 
hold it. She was, no doubt, not entitled to par¬ 
tition as the widow of a deceased co-parcener. 
Bat it seems to be clear that it was the inten¬ 
tion of Cbinua Tippayya to treat her as if she 
was entitled to such share. For wliat reason 
he did so it is immaterial to consider. If 
Chinna Tippayya could in law validly give her 
a widow’s interest, we feel no doubt that her 
half share must pass to her husband’s rever¬ 
sioners and the plaintiff being the nearest 
reversioner would be entitled to succeed. 
The learned Advocate-General contended that 
a woman’s estate could be obtained by a Hindu 
female only by inheritance—that such an estate 
cannot ba created by contract of parties or by 
a grant. We are unable to agree with him. 
It is not denied that a Hindu female is cap¬ 
able of possessing two different kinds of estate 
passing by different rules of inheritance, 
namely, a woman’s estate, with respect to 
which she does not become a stock of descent 
and which passes after her death to her 
husband’s heirs, and an absolute estate which 
passes to her own heirs, i.e , the heirs 
to a woman’s pecuUum. It has been 
decided by the Judicial Committee of the Privy 
Council that a woman’s estate may bo created 
iu favour of a daughter by coutract (jee 
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Jtadha Vrosnd Mullick y. lianiinoni Dasee (1) 
and Karinuud-dm v. Gobind Krishna Narain 
(2) and in determining the character of 
the estate taken in any particular case, the 
rule enunciated in Mahomed Shainsool v. 
Shewakram (3) must be borne in mind that 
“in construing the Will of a Hindu, it is not 
improper to take into consideration what 
are known to be the ordinary notions and 
■wishes of Hindus with respect to the 
devolution of property. It may be assumed 
that a Hindu generally desires that an estate, 
especially an ancestral estate, shall be 
retained in his family; and it may be assumed 
that a Hindu knows that, as a general rule, 
at all events, women do not take absolute 
estates of inheritance which they are able 
to alienate." That such an estate could be 
created is as.sumed in Samhasivj. Ayyar v. 
yi'.sva>a Ayyfir ( t) and Samhasica Ayyar v. 
Ycnkataswxra Ayyar though the learned 
Judges did not agree on the construction 
of the particular instrument in the case 
as to whether it created a widow's estate 
or an absolute estate. It has also been 
decided that property could be given to a 
Hindu male with the incidents of ance.stral 
property in which his sons would acquire a 
right by birth [See Snhbirayar v. Subbammol 
(6); Swiars'171'i’n Maistri v. ^arasimhulu 
Maistri (7), per Bhashyam Ayyangar J.; 
Seth Jaidial V. Seth Sita Ram{S) and Muuisami 
Ghctii v. Maruthammal (9).] We do not 
think that tlie observation at page 4(35 in 
Anandrd'o Vin^yak v. Administrator.Qeneral 
o( Bombay (10) relied on by the learned 
Advocate-General throws any doubt on the 
possil)ility of such an estate being created. 
In 'liiitannnchiryi v. Bithcharyi (11) ami 
Bai Viwali v. rutel Bechardas (12), there 


(I) 35 1. 119; H C. L. J. 4H; 12 C\ W. X. 729 . ; 

C. h!)0; 5 A. L. J. ‘IGU; 10 bom. L. H. (304 * 

i'^) 30 I. A. 13S; la C. W. X. 1117; 10 C. h. .1 *>4 
ILbom. J,. K. IMi; (5 A. L. J. 807; 0 M. L. T. 275. ; 
A. -107; 10 M. b. J. t;s7; 3 In.l. C;ia. 79.5. 

(3) 2 L. A. 7 at p. 14; 14 13. L. U. 22G; 22 W 
400. 

( !) 30 .M. 35G: 17 M. L. J. 243:2 M. L. T. 31G 
(5) 31 il. 179; 3 M. L. T. 309. 

(G) 21 M. 211; 27 I. A. 1G2. 

(7) 25 il. 1 19 :it pp. 151, 155; 11 M. L. J. 353. 

(M -8 r, A. 215 ai pp. 227, 228. 

(.') S > 1 . I.. T. 12!; 2J M. L. J. G87; 7 1ml. Cas. 17 
(lolo) .\I. w. 2a3. 

( 1") 20 n. i:,o. 

(II) 1 IJ-iin. b. lb 257. 

( 12 ) 20 b. HO: 1 bom. b. li. 102. 


are observations to the effect that a stranger 
cannot give property to a Hindu impressing 
it with the character of ancestral estate^ 
But assuming these observations to be well 
founded, they do not touch the persent 
case where, instead of an allotment for 
maintenance being made to Laksbmakka, 
she is treated by her husband's co-parcener 
more generously, and is given a half share 
of the property which her husband would 
have got on partition. The Advocate- 
General contended that to allow parties to 
create such an estate would enable thtm in¬ 
directly to contravene the provision of law 
that they cannot by grant create rights of 
property in favour of unborn or unascertained 
persons, and he relies on the decision in 
Nistarini Dassi v. Nundo Lai Bose (13). 
That went in appeal to the Privy Council 
ill Benodc Behari Bose y. Nistjrini 
Dassi (14). It was, no doubt, hold in that 
case that a gift by Will to the testator’s 
reversionary heirs, whoever they might be, 
after the death of his widow would 
be void. But it is no authority for the 
position that an estate known to and 
sanctioned by the Hindu Law cannot be 
granted iu favour of a Hindu female 
simply because the succession would pass 
on her death by law to her husband's heirs 
and not to the heirs to her stridhanam 
property. The heirs in such a case do not 
take under the grant itself but under the 
rules of law determining the line of in¬ 
heritance to a particular J^ind of property 
held by the female owner. It has been 
decided that in the case of followers of the 
!Mai’umakathayam law, a conveyance may be 
made to a woman with the incidents of 
taricad property so as to give a right to her 
unborn children [See Kunhacka Umma v. 
Kutli Mammi llaiee (15); Mooriyat Peetikayil 
Knnhaimna v. Mooriyat Peetikayil Kunhamhi 

(16); Katankaiidi Kama v. Sivasankaran{.Vl^~\> 
The Advocate^General’s argument is really 
answered by the Privy Council in Uai Bishan 
Ghaiid V. Asmaida Koer (18). 

There a Hindu executed a deed of gift of 

(13) 30 C. 369. 

(14) 33 C. 180; 2 C. L. J. 189; 9 C. W. N. 061} lo 
M. L. J. 331; 7 Horn. L. 11. 887; 32 I. A. 193. 

(15) 16 M. 201. 

(IG) 32 M. 315, 1 IimI. Gas. 195. 

(17) 29 M. b. .1. 13J; 4 1ml. Cus. 90; G M. L. T. 373. 

(18) U 1. A. 161; 0 A. 560. 
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property^in favour of his grandson and his 
brothers who may be born hereafter.’* 
This gift was' impeached as void on the 
ground that it was a gift to a class of persons 
some of whom were not born at the time of 
the gift. Alter deciding that the gift would 
take effect in favour of the grandson actually 
then existiDg, their Lordships observe as 
follows:— 

Now in such an arrangement, it would be 
quite consistent with Hindu ideas of ancestral 
property to express a desire that the whole 
generation into which the property was 
transferred should benefit by it. Indeed, in 
the case of a partition between father and 
BonS) it is laid down in the books that if a sou 
horn after the partition of ancestral estate 
does not, out of the residue of his father’s 
estate, get a share equal to what his brothers 
had obtained, the other brothers must contri¬ 
bute to a share out of their portions. This 
rule is to be found in the Dayabhaga, Chapter 
VII, sections 10, 11 and 12, which is a Bengal 
authority, but it refers to Vishnu and 
Yajnyavalkya authorities on which the 
Mitakshara is founded. Indeed, the principle 
of the joint family is not less closely but more 
closely insisted on by the Benares School 
than by the Bengal School of law. But their 
Lordships are not now affirming the Jaw on 
this point, nor are they deciding or prejudic* 
ing any question which may arise between 
Satrujit’s heirs on the one hand, and his 
brothers, if any should be born, on the oilier. 
They are only showing that the notions 
present to the mind of the head of a joint 
Hindu family, who is making a family arrange¬ 
ment, are something very different from the 
notions present to the mind of an English 
testator when be makes a gift to a class.” 

It has, moreover, been held that a Hindu 
female may by prescription acquire property 
impressed with the character of a widow’s 
estate if the title she asserted during the time 
of prescription was that of a widow holding 
as representative of her husband; [see Bapa- 
navya v. Veddichalamaiy i{\9)^ Viravara Tho- 
dfiramal Raja Lakshmi Devi Oaru v. V^iravara- 
mat Surya Narayana Dhatrazu Bahadur Guru 
(20).] It is unnecessary to consider whether 
a mere stranger can give property to a Hindu 
widow with the incident of a widow’s estate 

(19) 9 M. L. J. 33. 

(20) 20 M. 250j 211 A. 118, 


descendible to her husband’s heirs. We thiak 
there can be no doubt that in circumstances 
like the present, such an estate could be 
created. It amounts practically to nothing 
more than an allotment to Lakshmakka of a 
large share of the family property amounting 
to what her husband would have got at a 
partition instead of giving her a smaller 
portion which would be sufficient for her 
maintenance. We, therefore, hold that plaint¬ 
iff is entitled to the properties of Laksh¬ 
makka. 

The lower Court has recorded no finding 
on the 5th issus. It will be requested to'do 
so now after recording the evidence that the 
parties may adduce. The finding should be 
submitted within two months, ten days will 
be allowed for objections. 

In compliance with the above judgment, 
the District Judge of Cuddapah submitted the 
following 

FINDING. 

This suit was decided by me in December 
1907, but the High Court having remanded 
it on appe.al, for a finding on the 5th issue, 
I have taken the necessary evidence on the 
point and my finding as to what the plaintiff 
is entitled to, is as follows: — 

2. With regard to schedule A, immoveable 
property, it is contended that as regards 
items Nos. 1 and 2, which were g^t in a par¬ 
tition between Isb defendant and Chinna 
Thippayya’s son, he was given certiin lLn l4 
in excess and to compensate for thab, lie piid 
Rs. 150 in cash out of his own money. 
Apart from the estate of Pedda Tippayya, 
whose adopted son he professos to be, he liad 
no money of his own. In his answer he has 
not stated that he had money of his own, 
nor that his brother assisted him pe¬ 
cuniarily. In his evideuce now, he comes 
forward with this statement that lie got the 
money from his brother. He was adapted 
into a well'to-do family, and there is no 
reason why his brother should assist him 
with money. This statement coming at this 
late stage mist be received with ciifcion. I 

cannot believeit. The compensation, therefore, 

must have been paid from the money belong¬ 
ing to the estate of the late Peida Tippayya. 

3. The other items in dispute are items 
Nos. 3. 4, 5, G, 7,10, 11 and 12. These, the Ish 
defendant allege.s, were acquired by him 
subsequently oat of the money which he 
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saved from his income from a trade, the 
lands of the estate, and what he got from 
his brother. As to his having got any money 
from his brother, 1 have already held that 
it is a myth. Rejecting then the evidence 
on this point, it must be held that whatever 
profit is derived must have been from the 
estate of the late Pedda Tippayys. The 
Pleaders for the 1st defendant have relied 
on Akkanna v. F€nAaf/ya(2l)and Snbramaman 
Gkettiv. ArunachelaTTi Chetti (22) as authorities 
showing that a tresspaser in possession of an 
estate is not a trustee and, therefore, not bound 
to safeguard the interests of a reversioner and 
whatever he saves out of the income of such 
an estate is his own property. Both the 
cases quoted are cases of Hindu widows, 
and, therefore, do not apply to the present 
case. In this case the trespasser happens to 
have been an adopted son. H the adoption 
was upheld, he exercises full rights of a 
proprietor over the property but if the 
adoption is set aside, he happens to be a 
mere trespasser, and is, therefore, liable to 
account for the whole of the property that 
came into his possession. As regards im¬ 
moveables, I find that the 1st defendant is 
liable to hand over to the plaintiff all the 
items claimed by him. 

4. As regards moveables, there are two 
Scheules B. and C. Schedule B. is divided 
into two portions, (1) itemy Nos. 1 to 17 con¬ 
sisting of the jewels, and tlie second portion 
consisting of items Nos. 18 to 21 grain, item 
No. 25 utensils and item No. 2G cattle. Fust 
defendant denies the existence of Nos. 4, 5 and 
17 inthe firstpartof the Schedule B. Plaintiff 
has adduced no counter-evidence to prove that 
they existed. 1 must, therefore, find that 
they do not exist, and plaintiff is not entitled 
to them or the value thereof. Some of the 
jewels, the Ist defendant states, he gave to 
Ills wife and daughter but he admits that 
they did belong to the estate of Pedda 
Tippayya. Tlmt being the case, be is liable 
for tliem. My finding is that the 1st defendant 
is liable to make good the value of the jewels 
which he liandedover to his wife and daughter. 

.5. As regards grain, 1st defendant’s con¬ 
tention is that it was consumed during the 
pendency of the suit, lie having been found 
to bo a trespasser, must account for all the 
property that came into liis possession. It 
is no excuse to ^ay that he has consumed 

V^\) 25 M. 551. (22) 28 JI. J. 


it. He must make good the value of the 
grain, which he admits existed at the time 
he came in possession of the property. 

6 . As regards items No. 25 in Schedule B, 
defendant denies the existence thereof. 
There is no evidenca per contra and, there¬ 
fore, I disallow the claim. As regards item 
No. 26, two buffaloes are claimed, only one 
of which is admitted to exist. I allow the 
claim for the existing one and as there is no 
evidence on the other side as regards the 
other, I disallow that. 

7. Schedule C. consists of debts due to 
the estate of the late Pedda Tippayya. 
The first item is said to be a debt of Ri. 500. 
The let defendant says that it is a debt of 
of Rs. 250, and Rs. 50 out of it has already 
been paid. There are three other debts 
which the Ist defendant says he has already 
cMlected. The debts are admittedly payable 
to the estste of Pedda Tippayya and, there¬ 
fore, the 1st defendant is liable to make good 
whatever he has collected. 

8 . As regards item No. 11 iu Schedule 
C,, defendant denies the existence of that 
debt. PUintiff has not adduced any evidence 
ill support thereof, i^ty finding, therefore, 
is against the plaintiff and he cannot claim 
that debt. 

9. My finding on the 5th issue, which is 
the only issue on which I have baen di¬ 
rected to record a finding is that the plaintiff 
is entitled to recover all the items claimed 
in Schedule A, all the items or the value 
thereof in Schedule B except Nos. 4, 5, and 17 
which are said nob to exist; and I disallow 
item No. 25 and allow only one buffalo as 
regards item No. 26: and all the itejjis in 
Schedule C except item No. 1 which is 
reduced to Rs 250 instead of Rs. 500 ns stated 
by the Ist defendant and itoin No 11 which 
is denied by the defendant to exist. 

10. Plaintiff'has put in a petition to amend 
the plaint as regards the number of a certain 
field which is wrongly put down as No. 69 
which ought to be No. 96. The other side 
has contended that as the case is pending 
in the High Court, I have no right to order 
that amendment. I accordingly leave it for 
the orders of the High Court. 

This appeal coming on for final hearing 
this day, after the return of the finding of 
the lower Court upon the issue referred by 
this Court for trial, the Court delivered 
the following 
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JUDGMENT,—We have now to deal with 
the question raised in the 5th issue, which 
of the plaint properties the plaintiff is entitled 
to recover. The Judge in his fioding has 
proceeded on the assumption that all moveable 
properties purchased by 1st defendant or by 
Lakshmakka out of the income of the pro¬ 
perty that the latter obtained at the division 
between her and her husband's dayadis 
would descend to plaintiff as the heir of 
Pedda Tippayya. This assumption is wrong. 
The income of the estate held by Lakshmakka 
was entirely at her disposal, and any pro¬ 
perty purchased out of it would not 
descend to her husband’s heir unless she 
incorporated it with the property held by 
her as the heiiess of her husband. The 
plaintiff did not allege in her plaint that any 
such incorporation was made. Her case 
was merely that she was entitled to all 
acquisitions made by means of the income 
as a matter of law. Moreover, there is nothing 
to show that the properties were purchased 
by Lakshmakka herself and not by the 1st 
defendant iu whose name the title-deeds 
stand. No doubt, 1st defendant admitted 
in his written statement that the pur¬ 
chases were made by him by means of 
the income of Pedda Tippayya’s estates 
but the plaintiff cannot ask us to draw from 
this fact the inference that the properties 
purchased by Ist defendant were incorporated 
with Tippayya’s estate. We must dis¬ 
allow plaintiff’s claim with regard to items 
Nos. 3 to 7, 10 to 12 and 17 to 20 of Schedule 
A. 

With regard to Schedule B, we see no 
reason to interfere with the finding of the 
Judge, which is based finally on admissions 
made by Ist defendant. 

With regard to Schedule 0. consisting of 
outstandings, plaintiff did not adduce any 
clear evidence to prove what bonds taken by 
Lakshmakka came into Ist defendant’s 
possession or were renewed in his name. It 
is stated by the learned Vakils for plaintiff 
and Ist defendant that bonds of the value of 
Rs. 325 were taken by 1st defendant in 1881 
and 1882 and fresh bonds to the extent of 

Rs. 200 in 1883. There were bonds in 1878 
in Lakshmakka’s name to the extent of 
Rs. 210. On the whole, we think we may 
take it that Lakshmakka bad outstandings 
belonging to her husband’s estate amounting 
to Rs. 700 and that she obtained possession 


of the bonds evidencing them. Wo shall 
award Rs. 700 to plaintiff on account of her 
claim under Schedule C. of the plaint with 
interest at six per cent, from the date of plaint. 
First defendant will be entitled to recover from 
the debtors the amount of the bonds. We 
reverse the decree of the lower Court and 
give the plaintiff a decree in the terras 
indicated above. Plaintiff will receive pro¬ 
portionate costs on the amount of the decree 
given to her and will pay 1st defendant pro¬ 
portionate costs on the claims disallowed. 
The lowerCourt will hold an inquiry into the 
question of mesne profits due to plaintiff 
from date of plaint on the immoveable pro¬ 
perties decreed to her and pass a final decree 
for the amount that may be found due. 

Appeal allowed. 
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CALCUTTA HIGH COURT. 

Miscellankods Civil Appeal No. 247 of 

1911. 

April 23, 1912. 

Present: —Sir Lawrence Jenkins, Kt., Chief 
Justice and Mr. Justice Chapman. 
MOHUNGAOJHA and others—Petitioner? 

— JODGMENT-DBBTORS—APPELLANTS 

versus 

RAM BAHADUR SINGH— Opposite Partv 

—Decree-HOLDER—Respondent. 

Costs — 2[o)-tgoge»<leci‘ee — Kxec.iifion of dorri’e for costs 
—Transjer of Property Act (I V of 1882^, s. 90— Personal 
decree for costs. 

A mortgago-decree-holder cau realise liis decree for 
costs otherwise than by proceeding under section 90 
of the Transfer of Property Act, if tlio Cotirthas pass¬ 
ed a personal decree for coses. 

Appeal from the order of the District 
Judge of Mozaffarpur, dated December 19bh, 
1910, reversing that of the first Munsif of 
Mozaffarpur, dated August 15th, 1910. 

FACTS.—This was an application by the 
judgment-debtor taking exception to the 
execution of the decree upon the ground that 
the decree being a mortgage decree and the 
decree having already been previously execut¬ 
ed with the result of an auction sale of the 
property covered under the mortgage, the 
portion of the decree now remaining un¬ 
satisfied should not be executed without 
obtaining an additional decree under section 90 
of the Transfer of Property Act. It was 
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contended in reply on behalf of the decree- 
holder that the portion of the decree remain¬ 
ing nnsatisfied relates to the costs of the suit 
only, and is not, therefore, a mortgage-decree, 
and that there is, therefore, no bar to his 
applying for execution of the portion of the 
decree relating to the costs only. 

The learned Munsif held that the decree 
was one and indivisible and should not be 
considered as one mad.? in two parts, one 
relating to the mortgage and the other to the 
costs of the litigation, and that the properties 
of the judgment-debtor other than those 
covered by the mortgage were not liable to 
be sold without a previous order to that 
effect under section 90 of the Transfer of 
Property Act. 

Tn the mortgage-suit, the first Court had 
passed a decree dismissing the suit. On ap¬ 
peal by the plaintiff mortgagee, the Appellate 
Court set aside the judgment and decree of 
the lower Court and in lieu thereof decreed 
the suit of the plaintiff with costs and in¬ 
terest” and directed that "the defendants do 
pay np the decretal debt within six months 
and in default the mortgaged property he 
sold.” 

The learned Munsif having dismissed tl)e 
decree-holder's petition for execution, ho 
appealed to the District Court. That Court 
said:^ In iny opinion, the order of tl)o 
Munsif cannot be maintained, lie relies on 
the case of liaj Kumar Singh v. Sheo Narnyau 
Sdhu (1) in support of his deci.sion, but that 
case follows a ruling in Maqhul Fatima v. 
Lafla Prasad (2), in which case it was not 
apparently disputed that costs of an appeal 
could be recovered without an order 
under section 90. The order of the appellate 
decree i.s tliat the respondent do pay the costs 
of the appeal to the appellants and, in my 
opinion, tliis indicates not merely that the 
money is to be recovered from the mortgaged 
property, but is a personal decree. The case 
reported in Adjim Njdlah Moodeen v. Cruich- 
shtnik, Agtmt of the Bengal Bank (3) also sup- 
poit.s this viesv and the principle is of impor¬ 
tance even if this decision wasbefore tlie Trans¬ 
fer of Property Act. * * following the words 
used Ml tlie appellate decree that the respond¬ 
ents were to pay the costs of the appeal, I 
tliinlc tliat thi.s was a personal liability under 

(1) 12C. W. N. 3Gt; 35 0. 431; S C. L. J. 151. 

(2) 20 A. r)23. 

(.‘O 21 W. K. 200. 


the decree. In this view, the decision of the 
Munsif is incorrect and the application for 
execution must be restored to the file to be 
dealt with on the merits.” 

The judgment-debtor appealed to the High 
Court. 

Babu Atul Krishna Roy^ for the Appellants. 

Babus Dwarki Nath Miller^ Baikuntha Nath 
Mitier and Manindra Nath Banerjeef for the 
Respondent. 

JUDGMENT,—The only point on this 
appeal is whether the decree-holder can 
realize his decree for costs otherwise than 
by proceeding under section 90 of the Trans¬ 
fer of Property Act. In cases of this kind 
what we have to see is not what decree the 
Court ought to have passed, but what dec¬ 
ree the Court has passed. If the Court 
passed a personal decree for costs, then 
there is no necessity of having recourse to 
the procedure indicated in section 90. The 
learned District Judge has held that there 
was a personal liability for these costs impos¬ 
ed by the decree. I see no reason to differ 
from this, more particularly when it is borne 
in mind that these were costs not of the 
suit but of the appeal. Therefore, I think 
the decree of the District Judge must be 
confirmed and this appeal dismissed with 
costs, hearing fee one gold mohur, « 

Appeal dismissed. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 99 oy 1911. 

March 27, 1912. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Aiyar, 
SREEMUT DEV'ASIKHAMANl NATA- 
RAJA DESIICAR —Appellant 

versus 

MUTHIAN C HETTY* alias PERI A 
KARUPAN CHBTTY— Rbspo.vdekt 

Prorf*(/Hrrr (/lcM''o/1898J, 5. 146— 
Possession proceedings—Delivery of possession to one of 
fheinirties hy the ^[(tgisirate-~Acfpiisiiion of title on un- 
SHccessjtil party's failure to establish titlewithin Syears 
— Lintitafion Act {IX of 190S), s 28, Sch. I, Art. 47^ 
Suit for rent by ])nrty placed in possession—Previous 
attornment bij tenant to defeated j>ar(y in possession 
proceed i ngs—Jot n der of pa rtics. 

Tho effect of nn order passed by a Magistrate under 
section 145, Criminal Procedure Code, putting one of 
the parties in possession of tho property, is that ho, 
on failure by the unsuccessful party to sue to get rid 
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of the order within 3 years under Article 47 of the 

Limitation Act, acquires a title to the property under 

section 28 of the Act. ..ti-jv *. 1 ,^ 

In a suit for rent against a tenant instituted by the 
•oarty thus put in possession, the unsuccessful party 
in the possession proceedings should be impleaded as 

a party defendant, if the tenant had prior to the 

institution of the proceedings under section 14o, 
Criminal Procedure Code, attorned to the latter. 

Appeal, under section 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr. Justice Phillips in Civil Revision Peti¬ 
tion No. 514 of 1910, presented against the 

decree of the Subordinate Judge of Madura 

Bast, in S. 0. S. No. 1057 of 1^07. 

Mr. 5. Srinivasa Iyengar^ for the Appel- 

Mr. K. 0. Besikachariar^ for the Respond- 

^''jUDGMENT.—In this case, the plaintiff^s 
predecessor-in-title graoted a lease of a 
village to a Chetty, and he also granted a 
lease of some village to the defendants. 
Then, the lessee of the entire village institut¬ 
ed a suit to establish his right in preference 
to the defendants. The suit was compro¬ 
mised, and the compromise decree provided, 
among other things, that both the leases 
were valid and that the defendants should 
pay the rent due under their lease to the 
Chetty during the continuance of the Chetty V 
lease. Thereafter, it appears there was a 
dispute as to the possession of the village 
between the Chetty and the plaintiff and , 
proceedings under section 145, Criminal I- 
Procedure Code, were instituted. The result j 
of the proceedings was that the plaintiff was 
found to be in actual possession of the village 
and an order was passed to that effect. The 
Chetty, it appears, did not take any steps to 
establish his right by getting rid of the 
effect of that order under section 145, Crimi¬ 
nal Procedure Code. The plaintiff now 

sues the defendants for rent. 

He obtained a decree from the Subordinate 
Judge. In revision, Mr, Justice Phillips 
reversed that judgment and dismissed the 
plaintiff’s suit, holding that, under the com¬ 
promise decree, the plaintiff was not entitled 
to any rent. He, however, overlooked the 
effect of the proceedings under section 145, 
Criminal Procedure Code. That question is 
dealt with by the Subordinate Judge in his 


civil action within three years of the date 
of the order in order to establish his right 
to the property and, failing that, the personi 
who was placed in possession of the land, 
would acquire a right to the property under 
section 28 of the Limitation Act. The 
Chetty, however, was not made a party to 
the suit. As it is contended by the learned 
Pleader who appeared in support of the 
judgment of Mr. Justice Phillips that the 
proceedings under section 145, Criminal 
Procedure Code, did not relate to the land in 
dispute, and that there is every possibility 
that his client might be exposed to further 
litigation if the Chetty is inclined to sue 
him for rent, we think that Palaniappa Chetty 
should have been made a party to the suit 
so that the question might be finally decided 
and set at rest in the presence of all the 
parties concerned. We reverse both the 
judgments and direct the suit to be re-tried 
by making Palaniappa Chetty a defendant 
in the suit. The costs of all proceedings 
up to date will abide and follow the result. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 926 ok 1911. 

May 1, 1912. 

Present: —Mr. Justice Shall Din and 
Mr. Justice Scott-Smith. 

ALA SINGH AND others—Judgment- 

debtors— ^PPELLANTS 
tersus 

WASAWA AND OTi!Ei<3 —Decree-holders — 

Respondent.3. 

Civil Procedure Code {Act V oj 1908), s. 47 - Custom 

_ Succession—Decree obtained ayainst n'uiojy, how far 

binding on reversioyiers—Jleprcscntative of judgment- 
debtor — J urisdiet ion- 

On a bond executed by one II. S., a decree was ob¬ 
tained against his widow. On the rc*niarriage of 
the widow, the property of H. S. came into tho 
possession of his reversioners. The decreo-liolder 
sought execution of Ins decree by attaeliment of tlio 
property of II. S- in tho hands of his reversioners. 
Otjc of the reversioners made an application stating 
that II. S. had not raised any loan from tho decree* 


bolder* that he had no necessity for doin<? so, that tho 

" J* 1 i.^ H decree obtained against tho widow was collasivc and 

judgment, if the proceedings related to the 1 and not binding on the reversioners. On 

land now in possession of the defendants, I tijjg^pplieation, the Court referred the decree-holder, to 

then under Article 47 of the Limitation! a regular suit to establish his right to proceedagainst 

Act *the Chetty would have to institute af tho property of I/. S. in the hands of hU reverbionery. 
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But, instead of instituting a suit, the (1ecree>hoIder 
preferred an appeal to the Divisional Judge ivho en* 
tertained the appeal: 

Held, that as the reversioners did not claim under 
If. S. or his widow and liad succeeded to the property 
on the re-marriage of the widow by virtueof their own 
rights of collateral succession, they were not repre¬ 
sentatives of the judgment-debtor under section 47 of 
the Civil Procedure Code, and tliat as the said section 
was inapplicable, the Divisional Judge had no jurisdic¬ 
tion to entertain an appeal against the order of the 
lirst Court. 

Second appeal from the order of the Divi- 
Bional Judge, Sialkot Division, dated 26th 
January 1911^ reversing that of the District 
Judge, Sialkot, dated 22nd February 1911, 
refusing the application. 

Ahi Singh, Appellant, in person. 

Mr. Vatip Singh, for the Respondents. 

JUDGMENT.—The facts are sufficiently 
stated in the order of the District Judge, 
dated the 22nd February 1911, and in the 
referring order of the learned Chief Judge, 
On the re-marriage of the widow of Haveli 
Singh, his property came into the possession 
of his reversioners, and the decree-holder.s 
made an application on the 15th October 
1910 for execution of the decree by attach¬ 
ment of the property of flaveli Singh in the 
hands of his reversioners who.se names were 
given in the application. On the 17th Oc¬ 
tober, notice wa.s is.sued to the said reversion¬ 
ers to show cause why the application for 
execution should not be granted. No attach¬ 
ment was, however, placed on any portion of 
Haveli Singh’s property, though it appears 
from the record that some of the reversioners 
of Haveli Singh settle.l privately with the 
decree-holders. On tlie Hlh February 1911, 
Alii Singh, appellant, made an application to 
the executing Court stating that the decree 
of winch execution was s>ugbt was a collu¬ 
sive and fraudulent one; that Haveli Singh 
had not raised any loan from the decree- 
holder.^; that lie had no neces.-ii'^y of doing .so, 
and that the decree wjis not binding up^n 
him as a reversioner of Haveli .Singh. Upon 
thi.s, the Distiict Judge rejected the applica¬ 
tion for execution and referred the decree- 
holders to a regular suit to e.slablish their 
right to proceeil against Haveli Singh’s pro¬ 
perty in the liuirU of the reversioners otlier 
than tliose who litid .settled with them. It i.s 
<dear ihat this order whether it w'as right 
*»r vvi ong, was not one passed lunler section 47 
of the Civil Unx-ediire Code, ina.smuch as the 
[•ev**r.Hinneis of Haveli Singh, who were oh- 


jectiog to the execution of the decree against 
his property in their bands on the grounds 
mentioned above, were, in no sense of tbe 
term, representatives” of tbe judgment- 
debtor, tbe widow of Haveli Singb, within 
tbe meaning of section 47 aforesaid. This is 
settled by the decision in TaUapragada Suhda- 
rappa v. BoorugapalU Sreerainulu{l). In that 
case, the learned Judges say at page 405:— 

The case of tbe plaintiffs (the reversioners of 
the last male owner) being that the decree it¬ 
self was one not binding on them as there was 
no debt due by the last male owner, the ques* 
tion thus raised with reference to the decree is 
not one which could have been tried in exe¬ 
cution, and section 244 of the Civil Procedure 
Code has no application to the case.” It 
also appears to us that the question of want 
of necessity for the loan, for which a bond 
was alleged to have been executed by Haveli 
Singh and in respect of which tbe decree- 
holders obtained a decree against his widow, 
is one which could not be decided in exe¬ 
cution of the decree as between the 
decree-holders and the reversioners of 
Haveli Singh, who did nob claim under 
Haveli Singh or his widow, and who, on tbe 
re-marriage of the widow, succeeded to his 
property by virtue of their own rights of 
collateral succession. Section 47 of the Civil 
Procedure Code being thus inapplicable to 
the case, the decree-holders could not prefer 
an appeal from the order of the District 
Judge to the Divisional Court, and the Di¬ 
visional Judge had no jurisdiction to enter¬ 
tain the appeal. As we have said, no part 
of Haveli Singh’s property was attached in 
the hands of the pre.sent appellants before 
the order of the District Judge was passed, 
and, tlierefore, Order XXl, rule 58, of the 
Civil Procedure Code does not apply to the 
case; 

As tlie Divisional Judge heard the decree- 
holders' appeal without jurisdiction, we treat 
the r3ver.sioners’ memorandum of appeal 
filed in this Court as a petition for revision 
under section 70 (1) (u) of the Punjab 
Courts Act, and, in the exercise of our re- 
visional powers, we set aside the decree of 
the Divisional Judge leaving the decree- 
holder.s to seek such relief against the order 
of the District Judge as they may be ad¬ 
vised. 

. , Decree set aside. 

(1) 30 M. 402; 17 M. L. J. 288; 2 U. L. T. 360. 
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UURAT PAKDB EE8HO DAS. 

ALLAHABAD HIGH COURT. 

Civil Revision Petition No. 31 of 1912. 

April 30, 1912. 

VresenU —Mr. Justice Piggott. 

MURAT PANDE— Defendant—Appellant 

versus 

KESHO DAS AND ANOTHER—Plaintiffs— 

Respondents. 

Agra Tenancy Act (II of 2901J, at. 4— Rent, defini¬ 
tion of—Suit for recovery of money equivalent of half 
the produce ofjruit trees in a grove occupied by tenant 
—Revenue Court, jurisdiction of. 

The definition of the word “rent” contained in 
section 4 of the Agra Tenancy Act is wide enough 
to make a suit for the recovery of the cash equivalent 
of one-half the produce of fruit trees, in a grove 
occupied by tenant, maintainable as a suit for arrears 
of rent. 

Revision against au order of the District 
Judge of Ghazipur. dated the 3rd November 
1911. 

Mr. Ahmad Karim, for the Appellant. 

Mr. Harend)a Krishna, for the Respondents. 

JUDGMENT.—In this case, the plaintiffs 
as proprietors ot a certain village sued the 
defendant as tenant of a certain grove therein 
situated for the cash equivalent of one-half 
of the produce of the fruit-bearing trees in 
the said grove as being the rent due fo them 
on account of the two years in suit. The 
suit was filed in the Court of an Assistant 
Collector of the second class. He framed 
three issues. The first of these raised the 
question whether the plaintiffs were entitled to 
claim the whole rent supposing it to be 
due, and it was decided in favour of 
the plaintiffs. The third issue related to 
the appraisement of the produce during the 
years in suit and was never decided at all. 
The second issue ran as follows: Is the grove 
in suit in possession of the defendant as a rent 
free grantV”. It is clear, therefore, that it was 
common ground between the parties in the 
first Court that the suit had been tightly insti¬ 
tuted in the Court of an Assistant Collector and 
that the defendant held the grove in suit as a 
tenant. The question was whether he held 
it rent-free or whether he was liable to pay 
anything to the plaintiffs as rent therefor. 
In deciding this issue, the Assistant Collector 
expressed a doubt whether, according to the 
provisions of the village record-of-rights upon 
which the plaintiffs based their claim, the 
plaintiffs were entitled only to one half of the 
fallen timber of the grove or to one half of 
the produce of the fruit bearing trees as 
well as one hjilf of the fallen tiinber. He 


did not, however, decide this point. He went 
on to say that in his opinion it was only 
necessary for him to decide whether or not 
the plaintiffs had actually been receiving 
one-half of the produce of the fruit bearing 
trees prior to the year in suit and finding 
that the plaintiffs had failed to prove this, he 
held that be had no jurisdiction to inquire 
further into the respective rights and liabili¬ 
ties of the parties under the village custom or 
contract recorded in the Wajih ul-arz. He gave 
as his reason for this finding the ruling of thi.s 
Court ill Sa>nam Tewari v. iiakina Bihi 
(IL The plaintiffs took the case on appeal to 
the Court of the Collector. The Collector 
came to the conclusion that the plaint iffs were 
entitled to receive one-half of the produce of 
the fruit-bearing trees from year to year, hat he 
proceeded to consider further what remedy the 
plaintiffs had in the event of failure on the 
part of the defendant to deliver one-half of 
the produce due to them in any given year. 
He held that on the terms of the contract or 
custom recorded in the Wajib-ul arz, the plain¬ 
tiffs' only remedy would be a suit for ejectment 
against the defendant for breach of the con¬ 
ditions of the lease on which he held the grove. 
He also remarked that, possibly, a suit for 
damages on the ground that the plaintiffs had 
failed to obtain the enjoyment of fruits to 
which they were entitled would lie in the 
Civil Court. The matter was then taken to 
the Court of the District Judge in Second 
Appeal. The District Judge held that a 
question of jurisdiction had in fact been 
decided by the Collector within the meaning 
of section 180 of the Agra Tenancy Act (11 
of 1901) and that an appeal la,v to hi.s Court. 
He then agreed with the Collector that the 
plaintiffs were'entitled to receive half the pro¬ 
duce of the fruit bearing trees in the grove 
in suit every year: and differing from the 
Collector he further held that there was no 
reason why the plaintiffs should not enforce 
this right by way of a suit for arrears 
of rent under the Tenancy Act. There 
was nothing left for him to decide except 
the question of appraisement of the cash 
value of the plaintiffs’ share of the produce 
for the years in suit. It would have been 
easy for him to pass an order under the pro¬ 
visions of Order XLI, rule 25, calling for a 
finding on this point from the lower Appellate 

(1) 3 A. 37. 



23 


INDIAN OASES. 


[1912 


NIHAL CHAND V. DAVID SASSOON <& CO., KARACHI. 


Court and then to dispose of the suit accord* 
ingly. He preferred to pass an order under 
the provisions of Order A li!, rule 23 of the 
Code of Civil Pi’ocedure remanding the suit 
through the lower Appellate Court to the 
Court of first instance for disposal on the 
merits. The defendant has brought this 
order before this Court by a petition of revi¬ 
sion. In this petition, he does not say that 
the learned District Judge had no jurisdic¬ 
tion to entertain the appeal presented to his 
Court, but practically this question was raised 
by the arguments before me. I am not bound 
to deal with the question at all as it is not 
taken in the petition for revision. I, therefore, 
merely remark that, in my opinion, both the 
Assistant Collector and the Collector had in 
effect held that there was a dilliciiUy about 
jurisdiction which either prevented them from 
giving the plaintiffs relief to which they would 
otherwise have been entitled, or at any rate 
debarred them from considering the question 
whether the plaintiffs might not have been 
entitled to the relief claimed if they had 
brought tl^eirsuib as one for damages in a 
Civil Court. I think, therefore, that the learn¬ 
ed District Judge, in holding that he liad 
jurisdiction to entertain the second appeal, 
was, at any rate, not so clearly wrong as to 
compel me to interfere with liis order of mj’ 
own motion upon a ground not taken in the 
petition before me. In the next place, it is 
contended that the District Judge was wrong 
in holding that the suit as brought would lie 
in a rent Court. This would be at most a 

wrong decision on question ot law which the 

Court of Second Appeal had jurisdiction to de¬ 
cide. Itis, moreover, a.somewhat diflicultques¬ 
tion upon which it does not seem to me alto- 
gethereasy to harmonize the decisions of this 
Court as tliey stood before Local Act 1 [of 1901 
was passed .On these grounds alone, I miglit 
decline to interfere in revision, 1 am further of 
opinion that tlie definition of the word “rent”, 
contained in section d of tlie Agra Tenancy 
Act (II of 1901), is wide enough to make a 
suit like the present maintainable as a suit 
for ai I’eais of rent. Finally, it i.s contendL-tl 
that liie Disli’ict Judge had ?io jurisdiction 
to leinand the suit for trial to tlie Court 
of lir.st instance. Tlie provisions of Order 
XLl of the Code of C'ivil Procedure 
leter directly to appeal.s from oiiginal 
dtciees only. They are al.«o applicable as 
far ns may bo (t'/de Order XLII of the same 


Code) to appeals from appellate decrees It is, 
therefore, certainly within the jurisdiction of a 
Court of a Second Appeal to remand a suit 
back to the Court of first instance, if it is of 
opinion that both the Courts below have de¬ 
cided it on a preliminary point. Personally I 
consider the procedure adapted by the Court 
of Second Appeal in this case objectionable, 
and that the matter should have been dealt 
with under Order XLl, rule 25 of the Code 
of Civil Procedure. If the matter were 
before me as a Court of Appeal, lam not sure 
that I should not be inclined to hold that a 
sufficient cause for interference had been 
made out. It is another matter, however, to 
say that it affords a good ground for revision 
that the learned District Judge has not taken 
the view. 1 should have been disposed to 
take as to what constitutes a decision on a 
preliminary point. I am of opinion that no 
adequate case for interference in revision has 
been made out. 1 dismiss this application 
witli costs. 

Application dismissed. 


PUNJAB CHIRP COURT. 

Skconu Civil Appeal No. 796 op 1910. 

May 6, 1912. 

Present: —Mr, .Tusbice Shah Din and 
Mr. Justice Scott-Smith. 

Nil! AL CHAND— Plaintikp—Appellant 

versus 

Messrs. DAVID SASSOON and Co., 

KARACHI— Defendants — Respondents. 

licijiatyntion Act {III of IH77J, s. 17 —Rcgintiuition of 
dvcnincnl—liecitah or mcinornmUi of previousdisposition 
—iJocumcnt droivn up to evidence partition made at the 
time. 

Dcetls which are inero recitals or incmorancla of 
clispo.^iiLioiis of property, which liavo been previously 
sigrccil upon or inafio and wliioh do not themselves 
operate to elfeet any such ilisposition, Ticod not bo 
regi.stered. 

Ha ihnwa Mnl v. Him, 30 P. U. 1881: Sardar Partab 
Singh V. La'a Karam Chnnd, IHl P. R. 1889; Qongad 
(hr V. Sham (hr, 48 P.R. lOOo; 33 P. L. R. 1905, rolieil 
upon. 

Where a person made a partition of his property, 
e.xcooding Rs. 100 in value, ar.;ong his sons and thoro 
anil t!u*n drew up u ilocnment to ovidonco tho parti¬ 
tion, an { there was no evidenoo to show that there 
was any previously completed partition or that tho 
ilocuiner>t was merely intended to servo us a inomo- 
randum of what had boon previously arranged: 

Held, that the document was compulsorily regis¬ 
trable. 
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First appeal from the order of the Sab- 
ordinate Judge, 1st Class, Ferozepore, dated 
17th June 1910, dismissing plaintiff’s claim. 

Rai Bahadur Bakhshi Sohan Lai, and Mr. 
Nanak Ohand, for the Appellant. 

Sardar Rharak Singh, for the Respondents. 

JUDGMENT.—This judgment disposes of 
three Appeals Nos. 796, 797 and 1069. 
Nos. 796 and 797 are by Nihal Chand, 
plaintiff, and Musammat Rani, plaintiff, res¬ 
pectively, and No. 1069 is by the defendants. 
The following is plaintiff’s pedigree table:— 

Gdlab 'Rki=MtisamTnat Rani, 

, I ^ 

Saudagar Mai, Nanak Cliancl. Nihal Chanel. 

Fateh Ohand. 

The defendants got various decrees against 
Gulab Rai and one or more of his sons and in 
the execution proceedings attached certain 
houses. Nihal Chand and Musammat Rani 
filed separate suits for a declaration in regard 
to one fifth share each in these houses. The 
plaintiffs relied on an alleged family parti¬ 
tion and an entry in the bahi under which 
Gulab Rai divided the property. The lower 
Court found that this entry needed registra¬ 
tion and as it was not registered, it could not 
be received in evidence. It, therefore, held 
that the plaintiffs had not proved that they 
were entitled respectively to one-fifth share 
each in the houses. It also found that as 
Nihal Chand was a judgment-debtor in the 
decree under execution, he could not maintain 
a suit. It found, however, that Musammat 
Rani was entitled for her life-time to a right 
of residence inasmuch of the share of the 
attached property as was necessary for her 
accommodation. It, therefore, gave her a 
decree for right of residence, but otherwi.se 
it dismissed her suit. Nihal Chand’s suit 
was dismissed in toto. Nihal Chand and Mus- 
sammat Rani have appealed and defendants 
have also appealed in M^lsammat Rani’s case 
from the order giving her a decree for residence 
in the houses. Musammat Rani has died 
since the decision of the case and, therefore, 
the decree in her favour has abated, and 
defendants’ appeal is, therefore, given up and 
is hereby dismissed. Musammat Rani in her 

Appeal No 797 is now represented by Fateh 

Chand, sou of baudagar Mai. The trauslatiuu 
of the 80-called deed of release which is en¬ 


tered in Gulab Rai’s bahi is given on page 2 
of the printed paper-book and a translitera¬ 
tion of the actual entry, or of the greater 
part of it, is given in the judgment of the 
lower Court at page 33. 

For plaintiffs appellants, it is urged that 
this document does not require registration, 
because it does not of itself operate to create 
or declare any right, title or interest to or in 
immoveable property, but is merely a recital 
or memorandum of a previously completed 
family arrangement or partition of property. 

The following rulings have been cited in 
support of this contention Badhama Mai v. 
Hira (1); Partah Singh v. Karam Ckand 
(2) and Gongod Gir v. Sham Qir (3). 

In Badhawa Mai v. Ilira (1), it was held 
that the entry in dispute could not be 
regarded as an instrument declaring any 
title to or in immoveable property within the 
meaning of section 17 of the Registration 
Act, the transaction being already complete, 
and the en(ry iu question, being evidently 
merely intended as an acknowledgment of 
the correctness of the facts stated in the 
memo, and not being an acknowledgment of 
the receipt or payment of the consideration, 
did not require registration. 

The case of Partah Singh v. Karam 
Chand (2) dealt with an entry relating to a 
mortgage. It was held by the Full Bench 
(1) that the words “1 have now mortgaged” 
should be taken merely as a recital that a 
mortgage had already been made or agreed 
upon and that they could not be taken as 
meaning “I now mortgage by virtue of this 
deed;” (2) that the document did not itself 
create or assign an interest in immoveable 
property. The right created by the deed 
was merely a right to compel the executant 
to execute another document and the deed 
therefore, fell under clause (5) section 17 of 
the Registration Act. 

In Gongod Qir v. Shorn Qir (3), was it held 
that entries in the third party’s book consist¬ 
ing of details of a partition carried out inde¬ 
pendently by the parties themselves being 
only recitals of past facts, which had already 
been completed, could not bs regarded a.s a 
deed of partition declaring any right in im¬ 
moveable property within the meaning of 

section 17 of the Registration Act and were 

(1) 30 l*. J{. J8.S1. ’ 

(3) iS-4 r. K. ISbO. 

(3) F. K. 1905: 33 V. L. K. lyuo. 
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therefore, admissible in evidence though un¬ 
registered. 

The principle to be deduced from these 
rulings is that deeds, which are mere recitals 
or memoranda of dispositions of property 
which have previously been agreed upon or 
made and which do not themselves operate 
to effect any such disposition, need not be 
registered. The document in dispute in the 
present case has near the beginning the words 
*'farag lihati aj din hitfC\ The document 
then goes on to describe what shares are 
allotted to the different persons and at the 
end is signed by Gulab Rai, the owner of 
the property and by attesting witnesses. 
Piima facie^ it appeals to be a deed of parti¬ 
tion of Gulab llai’s property effected by 
himself, and purports to create certain rights 
to or in immoveable property in favour of 
the persons named therein. This becomes 
still more clear from a consideration of the 
evidence of Maya Ram, Nand Lai and Viru 
Mai....The evidence of the first two is printed 
at pages 21 to 2‘i of the paper-book, that 
of Viru Mai by some mistake apparently has 
not been printed. The evidence of thc.se 
persons, such as it is, is to the effect that Gulab 
Kai made a partition of his property and then 
and there drew up the document in dispute. 
There is no evidence at all that there was a 
previously (completed partition and that the 
entry in the book was merely intended to 
serve as a memorandum of what had been 
arranged. In connection with the oral evi¬ 
dence, we note that though Gulab Itai was 
produced as a witness on behalf of the de¬ 
fendants, he was not put any questions in 
reference to the paitition, and to the drawing 
up of this document though obviously his 
evidence would have been the best procurable 
on the poitit. We are, therefore, of opinion 
tiiat tlie lower Court was right in holding 
that the document required registration and 
that not having been registered, it is inad- 
mis.silde in evidence. In any case, the oral 
evidence in support of tlie alleged partition 
is very meagre and we do not think we should 
))e justified in holding in a suit of such value 
that it is sufficient to prove the alleged par¬ 
tition. On these findings, the plaintilTa’ suits 
were rightly dismissed. It is further quite 
correct that Nihal Chand is himself a party 
VO the decree in execution of which the houses 
).i dispute were attached. If ho had any 
objection to the attachment, the matter was 


to he settled in the execution proceedings in 
accordance with section 47 of the Civil Pro¬ 
cedure Code. It is further quite obvious 
that be had no locus standi to object to (he 
attachment of his own property in execution 
of a decree passed against himself. His 
Counsel sees this quite clearly and does not 
press liis appeal. Appeals Nos. 796"and 797 
are accordingly dismissed with costs to de¬ 
fendants respondents. 

Appeal dismissed^ 


CALCUTTA HIGH COURT. 

Second Cjvjl Appeal No. 16‘i5 op 909. 

May 8, 1912. 

Present'. —Mr. Juslice Carnduff and 
Mr. Justice N. Chatterjea. 

HARI MONI DBBl—P laintipp— 

Appellant 
t ersus 

MOT I SHBtlvH — nKKBNDANT—R kSPO-VDENT. 

ii'n.jid Tcn-tnnj Art (Vlll of 1885), luff, ICO (d), 
IGl 00—Jlurdtiaoj iiroof—Existcucc or non-cxisitince 
of protected interest —IjicamlimHcc — Annulment. 

It rciJts upon an aiiction-purchusor in the first 
instanue to s)>o\v that tlie interest which he wishes to 
annul, is an inoumbranco. But when that ia esbab- 
lishcJ, tlic uuat shifts on to the incnmbrancor to 
])rovc that his iiicuinbrance is saved through being a 
"protected interest.” 

Soinir Jama v. iioliabharat Bakta, 7 lud. Cus. 019, 
relied upon. 

Appeal from the decree of the District 
Judge of Murshidab.vd, dated May 8bb, 1909, 
affirming that of the Munsif of that place 
dated March 25th, 1908. * 

Babus Mohendra Nath Roy^ Krishna Prasad 
Sarhadhiknri and Manmotha Nath Roy^ for 
the Appellant. 

Babus Heniendra Nath Sen^ Snehidananda 
Oupt i for Hara than Nag and Kunja Behari 
Snr, for the Respondent. 

JUDGMENT—The point of law raised 
by this second appeal is as to the burden of 
proving the existence or non-existence of a 
' protected interest” for the purpose.s of sec¬ 
tion 159 and the following sections of the 
Bengal Tenancy Act, 1885. 

The plaintiff, who is the appellant before 
us, was the purchaser at a sale held in exe¬ 
cution of a decree for rent of the tenure or 
holding of one Nistarini Dobi, and having, 
ill pursuance of the provisions of section 167 
of the Touaucy Act, served a n^tioe on the 
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defendant-respondent;, as being the sub¬ 
tenant of Nistarini and, therefore, an incum¬ 
brancer within the meaning of the Act, he 
sued the latter for the recovery of khas pos¬ 
session of the land concerned. The defence 
was that Nistarini Debi was a tenure-holder, 
that the respondent was an occupancy-tenant 
under her, and that consequently the incum¬ 
brance, which the appellant was seeking to 
annul, was, under clause id) of the definition 
in section 160, a “protected interest” which 
could not be annulled. B^th the Courts 
below held that the onus was on the appellant 
to prove that the respondent’s interest was 
not a protected interest,” and that, as he 
had failed to discharge the onus^ his suit 
must be dismissed. 

We are unable to accept this view of the 
law as to the onus probandi in a case of this 
kind. Section 159 gives the auction-pur¬ 
chaser power to annul, in the prescribed 
manner, any incumbrance” such as is de¬ 
fined by section 161, clause (a), and at the 
same time provides that he shall take sub¬ 
ject to ary protected interest” within the 
meaning of section 160. Now, no doubt, it 
rests upon the auction-purchaser in the first 
instance to show that the interest which he 
wishes to annul, is an ‘incumbrance”: but it 
seems to us that if, and when, that is es¬ 
tablished, the onus shifts on to the incum- 
bracer to prove that his incumbrance 
is saved through being a “protected in¬ 
terest.” In other words, it was for the 
appellant to show at the outset that the 
respondent’s sub-tenancy was a sub-tenancy 
created by the defaulting tenant, Nistarini 
Debi; but, as soon as this was established, it 
was for the respondent to prove that Nista- 
rini Debi was a tenure-holder and that he 
had acquired a right of occupancy under 
her. This is, we think, in accordance with 
first principles. For the general rule is, that 
the burden of proving any particular fact 
rests on him who alleges, not on him who 
denies it: that is to say, the issue must 
be proved by the party who states the 
affirmative, and not by the party who 
states a negative, iloreover, the provision 
as to protected interests” has the effect 
of introducing a restriction upon, or ex¬ 
ception to, the rights of the auction-pur¬ 
chaser, and, as was explained in Hash Bcliari 

Basil V. Haramoni Vchya (1), the person 
(1} 15 C. 555 at p. 557. 


pleading a certain exception is bound to bring 
himself within it. And, finally, the existence 
of such a protected interest” as a right of 
occupancy is a matter specially within the 
knowledge of the person claiming it, on whom, 
therefore, the onus is placed by section 106 of 
the Indian Evidence Act, 1872. We observe, 
too, that our view accords with that taken by 
Mookerjee and Teunon, JJ., in Somir Jama 
V. Mahahharat Bakta (2) while it is not, as 
will presently appear, opposed to the de¬ 
cision of Brett and Chitty, JJ., in j^ormada 
Sungari Dabi v. Tarip Mollah (3). 

Returning to the facts before us, we find 
that there was really no onus of proof for 
the appellant to discharge. For the res¬ 
pondent had admitted in his written state¬ 
ment that he held, and had from the inception 
of his sub tenancy held, under Nistarini Debi 
and her predecessors in-interesf, and it was, 
therefore, of course, unnecessary for the ap¬ 
pellant to adduce any evidence to show that 
the respondent’s siib-tenanc 5 ' was a sub¬ 
tenancy created by Nistarini Debi, that is to 
say, an incumbrance” within the meaning of 
section 163, clause (a), of the Tenancy Act. 
And this distinguishes the case from that of 
Narmada Sundari Vehi v. Tarip Mollah (.3), in 
which it was not only not admitted that the 
defendant’s tenancy was a sub-tenancy under 
the defaulting g(intid<if\ but expressly alleged 
that the sub-tenancy had been created long 
before the ganti. 

Our conclusion, then, is that the onus was 
wrongly placed upon the appellant by both 
the Courts below. But it is contended by 
the respondent that, even if this be so, there 
was evidence on both sides, and no question 
of onus arises. As to this contention, it must 
be conceded that, as soon as there is a conflict 
of evidence, the question of onus disappears. 
But conflict implies and predicates not only 
the existence of evidence on both sides, but 
also consideration of both by the Court; and 
in this case, it seems to us patent that if any 
evidence was produced by the respondent, the 
lower Court of appeal, at all events, ignored 
it altogether. The judgment speaks for itself 
and cannot be misunderstood. It deals ex- 
clusively with the appellant’s evidence, oral 

7 IidI. 01*.). 

(3) 1 lud. Cas. 5y0; 0 C. L. J. J .3 
720. 
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INDIAN CASES. 


BABQ LAL t>. BHAVTANI DAS. 

auil documentary; it decides nothing but that 
that evidence was insufficient to prove that 
Nistarini was a raiyat and not a tenure holder; 
and nothing could be clearer than that the 
learned Distiict Judge would have dismissed 
the appeal and the suit even if the respond¬ 
ent had not adduced a scrap of evidence of 
any kind. In these circumstances, we think 
that we must require him to re-consider the 
case anew in the light of our ruling as to 
the initial mistake made both by him and by 
the Court of first instance. Should a case 
be made out for the admission of further 
evidence, it will be open to him to receive it 
or direct that it be taken by the first Court. 

In the result, the appeal is allowed, the 
appellate judgment discharged and the case 
remanded for re-disposal in accordance with 
the foregoing directions. Costs will abide 
the result. 

Appeal allowcd\ Case remanded. 


Al.LAllAIiAD HIGH COUIIT. 

Civil Rkvision No. 32 ok 1912. 

April 30, 1912. 

Present: —Mr. Justice Piggott. 
liARU LAL— Dkkendant—Applicant 

versus 

BHAWANI DAS and others— 
Opposite Party—Respondents. 

Of't.'c’ .Shi 7 —Lfasc- of ImmovcuUc i>roi>crhj^ 
ShU Ioj I’-f^aor to rccoiwi- rent fioin Icsscc-^Provim-itil 
Sinott ('om-f — Piovinci'tl Small Consc Courl.t 

Art (IK of 1HS7J, S'-h. If, Art.-i. S, 11. 

/{. was tliu mort^ii^rcc in possession of a cerlaiii 
Ha/.ai- and cntilUal as siu-l> to receive rents from the 
sliop-keenei'S. He let out this riglU to the defendant 
for lU. 24 a month: 

//..•M, that the lease was a lease of immov^cablo 
pj opei ty ami a suit hy tlie le.ssor to rceover tlie said 
sum ot \U. 21 a moiitli from the lessee did not lie in 
a Small Cause Court. 

Revision against an order of the Small 
Caii.so Court Judge of Agra, dated the 19th 

of December 1911. 

Mr. TC. Dur, for the Appellant. 

Mr. Mananl Proshad Bhargava, for the Re¬ 


spondents. 

.lUDGMPNT.—The plaintiffs in thi.s 
else -say that they are mortgagees in 
p'jsse^siun of one half of a certain ha//u- and 
onlKled as sucii to receive rents from the 
Bhup-keepeiti occupyii'g shupu and houoea 



in one half of the same. They say that 
they leased out their right to receive 
these rents to the defendant, Babu Lai and 
they have sued him for arrears of lease 
money before the Judge of the Court of Small 
Causes at Agra. The question is, whether 
that Court had jurisdiction to entertain this 
suit. No written contract of lease was 
produced between the plaintiffs and Babu 
Lai, and I can only look at the evidence which 
has been believed by the Court below iu 
order to ascertain the terms of that contl’act. 
What the plaintilf Bhawani Das says is,— 
“I orally leased the rent of the said one half 
of the bsz'-ir to Babu Lai, defendant, at a rent 
of Rs. 21 per mensem about three or three- 
and'half years ago, and the water rate was 
to be paid by Babu liil and he. was also 
re.sponsible for repairing the shops of the said 
one half of the bazar*’, fu my opinion, a suit 
to enforce that contract is a suit for the 
recovery of rent other than house rent within 
the meaning of Article 8 of Schedule Itof the 
Provincial Small Cause Courts Act (IX of 
18S7), or, failing this, ibis a suit for enforce¬ 
ment of some other rights to or interest in 
immoveable properly within Article 11 of 
the same Schedule. As a matter of fact, 
1 luive no doubt that it falls under the former 
of these two Articles. The plaintiffs, at any 
rate, are not prepared to contend that their 
coirtract was anything but a lease of immove¬ 
able, -property within the meaning of section 
105 • 6f the Transfer "of Property Act. The 
question, therefore, Is,'^—Wba6 was.the im¬ 
moveable property leased?. It was certainly 
not the houses themselves, and the plaintiff 
Bhawani Das does not say tliat it was. It was 
a right to collect the rents of those shops or 
houses from the persons actually occupy¬ 
ing them and such right is itself immove¬ 
able property” by virtue of the defioition in 
Article 25. section 3 of the General Clauses 
Act (I of 1897) which definition applies to 
the Transfer of Property Act (IV of 1882) 
by reason of section 4 of the General Clauses 
Act, in so far as it is nob inconsistent 
with the special provisions of sestion 3 of the 
Transfer of Property Act itself. The plain¬ 
tiffs are not suing to recever the rent of 
shops received on their behalf by Babu Lai as 
their rtgout. They aro suing to recover from 
Babu Lai the rent of immoveable property 
duo from him under a special ooutraot of 
lease; and the uum of Ra- 21a mouth which 
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Baba Lai is alleged to have covenanted to .pay 
to the plaintiffs under this contraob of lease, 
is not itself *^house rent’*. In my opinion, it 
was a a distinct abuse of the Small Oaase 
Courts Act that this suit was filed in a Court 
exercising jurisdiction under that Act. The 
real dispute is as to the plaintiffs’ claim to 
be the mortgagees in possession of a 
portion of that bazar and they seem to have 
endeavoured to bring this matter to trial 
before a Court of Small Causes in order 
not to fight the question out by a regular 
suit. They could have done so no doubt if 
they were content simply to claim the rents 
of particular shops; but they seem to have 
thought it an even more effective way of 
creating evidence in their own behalf to bring a 
suit based upon an alleged lease in favour of 
the very man who was actually collecting the 
rents of the shops as agent for the rival claim¬ 
ants. In my opinion, the suit as brought is 
not a claim for bouse reit; it was entertained 
and decreed by a Conrt which had no jurisdic¬ 
tion to do so. I accept this application in 
revision, set aside the decree of the Court 
below and direct the Judge of the Court of 
Small Causes to return the plaint to the 
plaintiffs wi)h directions to present the 
same in a Court having jurisdiction to 
entertain it. The defendant Babu Lai will 
get his costs in this Court. 

AppUcaiion accepted. 



ALUAhABAD 

iL Petition No. i:5 oF'^12. 

May 1, 1912. 

TresenU —Mr. Justice PIggott. 
GANBSH— Plaintiff—Applicant 


Civil 


versus 

KUNDAN —Defendant—Respondent. 

Ayra Tenancy Act (II of 1901J, so. 95, 167 —Rival 
claimants to occupancy-tenancy, dispute between—Juris- 
diction of Civil Court—Civil Procedure Code (Act V of 
1903^, «. 115— Revision—Wrong decision on point of 
res judicata —good ground for interference. 

Civil Courts are not precluded, by reason of sec¬ 
tion 167, read with section 95 of the Agra Tenancy 
Act, 1901, from determining a dispute between rival 
claimants to an occupar.cy-tenancy. 

Bhup V. Ram Lai, 8 A. L. J. 1009; 11 Ind. Cas. 268; 
33 A. 795, followed. 

A wrong decision on a question of res judicata would 
prdinarily not bo a good ground for interference 


in revision under section Ho of the Civil Prooediira 
Code, 1903. 

Ravision against an order of the District 
J’adg^» of Shahjahanpur, dated Hth Daoembep 
1911. 

Mr. 3ital Parshad Ohose, for the Appli¬ 
cant. 

Mr. AT. L. Agurwilot for the Opposite 
Party. 

JUDGMENT.—The present suit was one 
for damages upon the allegation that the 
defendant had cut and carried off the crops 
upon certain land after the said crops had 
been grown by the plaintiffs. Incidently, 
a question arose as to whether the plaintiffs 
or the defendant were in law the rightful 
occupancy-tenants of the land in suit. Now, 
seeing that the suit as brought was one 
undoubtedly witbin the cognizance of the 
Civil Courts, it would seem to be difficult to 
hold in any case that those Courts were 
precluded from hearing and determining an 
issue incidental to the right decision of the 
suit. In any case, after the decision of a 
Bench of this Court in Bhup v. Ram Lai (1), 
it cannot be said that the Civil Courts are 
precluded, by reason of section 167 read with 
section 95 of the Agra Tenancy Act (Local 
Act II of 1901), from determining a dispute 
between rival claimants to an occupancy- 
tenancy. Once it is admitted that the Courts 
below had jurisdiction both to try this suit 
and to determine the issue whether the plain¬ 
tiffs or the defendant were the rightful 
occupancy-tenant of this land, this applica¬ 
tion must necessarily fail. It is true that the 
matter had actually been brought before the 
Revenue Courts in a suit in which the pre¬ 
sent defendant Kundau appeared as a plaintiff 
and the plaintiffs in tlie present suit as de¬ 
fendants jointly with the proprietor to whom 
the rent of the occupancy-holding in question 
was due. It cannot, however, be made a 
ground for interference in revision that the 
District Judge in this case refused to accept 
the finding of the Assistant Collector or that 
of the Commissioner in the suit under sec- 
tion 95 of the Tenancy Act as having tiie 
effect of res judicUa in the present suit. In 
the first place, a wrong decision on a question 
of res judicata would not ordinarily be a good 
ground for interference in revision under 
section 115 of the Code of Civil Procedure. 
Apart from this, the decision of the District 

(1) 8 A. L. J. 1009; 11 Incl. Cas. 268; 33 A. 795. 
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Jiidg:e on this point appears correct, inas- 
mnch as the Assistant Collector and the 
Commissioner would not have been compe* 
tent Courts to try the suit then before him, 
so that section 11 of the Code of Civil Pro¬ 
cedure would not apply. I find, therefore, 
no adequate ground for interference in this 
case. This application is dismissed with costs. 

Application dismissed. 


ALLAHABAD HIGH COURT. 

Civir. Revision Petition No. Sll of 1911. 

May 3, 1912. 

Present: —Mr. Justice Tudhall. 
SHEOTAHAL akd another—Plaintiffs 

—Applicants 

versus 

QASIM and others—Defendants— 

Respondents. 

Cin't Procedure Code (Act V oj 1908), 0. IX, r. 9— 
Rejection of appUcotlon — Appeal — Revi^tion. 

Wliile an apj)lication for restoration of a suit under 
Order IX, rule 9, Civil Procedure Code, 1908, was 
pending, the teriitory within which the parties 
resided and tlic cause of action arose was transferred 
from British territory to a Native State and the Court, 
holding that it had no linger any jurisdiction in the 
matter, or<lcrcd the aj ])!ication for restoration to be 
returned to the applicant for presentation to the ])ro» 
I>er Court: — 

Held, that tlie order of the Court was in substance 
nnd in effect an order refusing to grant the applica¬ 
tion for restojutiotj and w:is not open to revision but 
was appealable. 

Revision against an order of the District 
Judge of Mirzapur, dated the 29th of May 
1911. 

Mr. Damodar Das, for the Applicant. 

ilr. BalJeo Ram Pave, for the Respond¬ 
ents. 

.lUDGMENT.—The cirourasfances out of 
which this application has arisen are brie-fiy 
as follows: — A suit was instituted within 
British territory and the .iurisdiction of the 
British Couits over the subject-matter of the 
suit and the parties thereto was territorial. 
It was originally in the Court of the Munsif, 
but was transferred by the District Judge to 
his Court. He dism'ssed the suit, as the 
plaintiff failed to appear on the date fixed for 
hearing. On the Slst March 1911, the plaintiff 
applied under Order IX, rule 9 for re¬ 
storation of the suit and a re-hearing. Notice 
was issued and a date fixed. In the mean- 
tiino on the 1st of April l-^ll, the territory, 


within which the parties resided and the 
cause of action arose, was transferred from the 
British territory and became part and parcel 
of a Native Stale and, therefore, was outside 
the jurisdiction of the British Court in 
Mirzapur. When the application came on 
for hearing, an objection was taken that the 
British Court had no jurisdiction over the 
subject-matter of the suit and the parties 
thereto and, therefore, the application should 
be dismissed. The District Judge agreed 
with this contention and held that he had 
no longer any jurisdiction in the matter and 
finally ordered the application for restoration 
to he returned to the applicant for presentation 
to the proper Court. 

The plaintiffs came here in revision pleading 
that the Court below had jurisdiction to 
entertain the application and has, therefore, 
failed to exercise a jurisdiction which vested 
in it. 

A preliminary objection is taken that the 
order passed by the lower Court is in substance 
and in effect an order > ejecting an application 
under Order IX, rule 9, and is, therefore, 
appealable, vide Ordei XLIIT, rule 1, clause 
(c) and, therefore, this application for revision 
should be rejected. 

For the other side, it is argued that this is 
not an order rejecting an application for 
re-hearing but it is a refusal by the Court to 
hear that application. To my mind this 
hardly seems to be correct. The application 
was filed when the Court had jurisdiction. It 
was entertained and a date was fixed and, 
whatever may be the language in which the 
Court passed its order that order in substance 
and in effect is an order refusing to grant an 
application under Order IX, rule 9 on the 
ground that the Court had no jurisdiction 
over the subject-matter of the suit or the 
parties thereto. The order may be a bad one, 
but it is in substance an order under Order 
IX, rule 9, and the plaintiff could have ap¬ 
pealed. Therefore, in my opinion, this applica¬ 
tion for revision must be rejected. It isalso very 
doubtful, indeed, whether the applicant has 
any really good ground to grumble at the 
order of the Court below. Even on the 
merits, he does not seem to have a good case. 
The application is rejected with costs. 

Application rejected 
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ALLAHABAD HIGH COURr, 

Civil Revision Petition Ho. 5 of 1912. 

May 17. 1912. 

Present: —Mr. Justice Piggott, 

RABl RAI— Defendant—Applicant 

DHARAMRAJ RAI— Plaintiff— 

Respondent. 

Contmct Act ("IX of 1SS2), s. 2‘i^ Court passing 
decree on a void contract — Jurisdiction — Revision. 

A Courk, passing a decree for money upon a plaint 
which onithe face of it sets up as its cause of action 
the breach of a contract which is void in law, acts 
illegally in the exercise of its jurisdiction. 

Ross Alston v, Pitamhar Das, 25 A. 603, referred 
to. 

Revision against an order of the District 
Judge of Ghazipur, dated 31st August 
1911. 

Mr. Raribans Sahai, for the Applicant. 

Mr. Af. L. Agarwila, for the Respondent. 

JUDGMENT.—This was a suit to enforce 
a contract embodied in a deed dated October 
26tb, 1902. The defendant, who is the 
applicant now before this Court, ackaowledg** 
ed previous receipt of a certain sum and 
covenanted to re-pay the same with interest 
at a certain rate in four instalments, the last 
of whicjh fell due on the 6fch of June 
1906. He also purported to hypothecate 
what is described as his tenant’s holding in 
a certain village, and covenanted that, in 
the event of his failure to fulfil the 
stipulations as to re-payment, the plaintiff- 
mortgagee might either sue to recover his 
money or take possession of the holding 
in question. In the plaint, the land 
hypothecated is simply described as a 
tenant’s holding {arazultashtkari) and in 
his prayer for relief the plaintiff says 
that since he finds that it is not 
possible for him to recover his money from 
the property mortgaged, he desires to sue 
upon the deed in question as a simple money 
bond. In reply, the main defence on the 
merits was a plea of want of consideration. 
There was also a question raised as to 
limitation with which I am not now concern¬ 
ed and there was also a plea to the effect that 
the property mortgaged is an occupancy- 
holding, hence the deed is “invalid”. The 
Coui tof first iustauce, the learned Munsif of 
Ballia, framed three issues, the second of 
which was on the question of limitation, 
while the third was framed in general terras 
Rs to the liability of the defendant. The 


first issue ran as follows—“Whether the deed 
was executed for consideration and is valid?”. 
The finding upon this issue was that the 
deed was executed without consideration, and 
on his last issue the learned Munsif found 
that the defendant is not liable, the deed 
is without consideration and consequently 
invalid”. It seems clear to me that, 
whatever the learned Munsif may have 
meant by the frame of his first issue, the 
question regarding the legal effect of section 
24 of the Indian Contract Act, IX of 1872, 
as invalidating the whole transaction, in the 
event of a finding that any one of the 
considerations in the deed in suit was 
unlawful, was not seriously considered by 
the learned Munsif. Prom the circumstance 
that no evidence was tendered to prove the 
allegation of fact as to the holding in 
question being an occupancy-holding, I gather 
that the point was not seriously pressed by 
the defendant, and that the parties went to 
trial upon an assumption that the plaintiff 
had a right to sever the various agreements 
specified in the bond in suit and to ask the 
Court to treat it as a simple money bond. 
It must be remembered that this suit comes 
from the Ballia District wliere there are 
tenant's holdings (such as fixed-rate 
tenancies), the transfer of which is not 
forbidden by law. AVhen the plaintiff 
appealed to the District Judge, it is clear 
that before that Court the question now 
taken in revision (as to the entire contract 
being void because a part of the c )nsideration 
was unlawful) was never raised at all. The 
plaintiff being the appellant in that Coiitt 
naturally did not raise it, but it was 
incumbent on the defendant to bring that 
plea to the notice of the Appellate Court and 
to ask lor a finding thereon in the event of 
the opinion of the Court being against him 
on other points. The learned District Judge 
discussed only the question of payment of 
consideration. He called attention to an 
important piece of evidence which had been 
overlooked altogether by the learned Munsif, 
viz., the admission by the first defendant 
before the Registering Officer at the time of 
registration tliat he had received the entire 
consideration for the deed in suit, then, 
remarking that the defendant cannot now 
be allowed to go behind the adoaission and 
acknowledgment, he held that the deed was 
executed for good consideration. The 
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plaintiff’s claim having thus been decreed as 
against the defendant Habi Rai, the latter 
comes before this Court in revision upon two 
grounds. He contends that the learned 
District Judge was wrong in treating the 
acknowledgment made before the Registering 
Officer as conclusive evidence against the 
defendant. As a matter of fact, there was 
very little other evidence on the record. 
The defendant had called two witnesses, who 
deposed that there was no payment of 
consideration at the time of execution, but 
this might have been presumed from the 
wording of the deed itself. The Court of 
first instance had found against the plaintiff 
because the two witnesses called by the 
latter contradicted one another, and one of 
them deposed to what was certainly not 
true, tiz., the payment of the entire con¬ 
sideration at tlie time of execution. Now, 
I cannot feel at all certain whether the 
learned District Judge intended to lay down 
a propo.sition of law to the effect that the 
defendant’s acknowledgment before the Re¬ 
gistering Officer raised an nnrehuttable pre¬ 
sumption of law against liim. I do not 
think a Judge of any experience would lay 
down such a proposition and it seems to me 
more reasonable to suppose that the lower 
Appellate Ccuit merely meant to find that 
the acknowledgment seemed to it decisive 
in view of the facts of this particular case. 
If, however, I am mistaken in this view, 
tlie utmost that can be said is that the 
learned District Judge committed an error 
of law, and I should not regard an error such 
as is alleged on this point as affording a 
good ground for interference in revision. 

The question as to the effect of the 
provi.sion.s of section 24 of the Indian 
(.contract Act is much more important. I 
quite appreciate the force of the contention, 
put. forward on belialf of the applicant, that a 
Court passing a decree for money upon a 
plaint whicli on the face of it sets up as 
it.s ,-ause of action tlie breach of a contract 
whicli is void in law brings itself within the 
rcofe of the julirg of this Court in 
Jfeys AUloit V. Pitiimhar Dass (11 and 
should be held on tlie sli’ciigth cf tliat 
ruling to have acted illegally in the exercise 
(it it.H jurisdiction. It seems to me, however, 
tliat the present suit must be distinguished 

(1) 25 A. CoO. 


by reason of the question of pleadings which 
I have already explained. The plaint as it 
stands says no more than this, that there was 
a covenant to re-pay by instalments together 
with the hypothecation of a tenant’s holding, 
that the mortgagee feel.s it impossible to 
recover his money by enforcement of this 
hypothecation and he consequently asks for 
a decree simply on the basis of the covenant 
to re-pay. There is no necessary presumption 
in the Ballia District that a tenant's holding is 
untransferable, or that the mortgage of a 
tenant’s holding is necessarily an illegal 
contract. The defendant, if he desired to 
obtain the benefit of his plea on this point, 
was bound to see that it was laid 
before the Courts with all necessary 
materials upon which a clear finding of 
fact could be arrived at and so made the 
basis of the decision of the Court on the 
question of law. In the present case, the 
illegal or irregular exercise of jurisdic¬ 
tion imputed to the lower Appellate Court 
is simply that it has neglected to 
dispose of an issue which was evidently 
never raised before it at all. If 1 were 
satisfied that it could be said with certainty 
that this neglect on the part of the learned 
District Judge has led to his giving the 
plaintiff a decree upon a plaint which was on 
the face of it based upon a contract void in 
law, 1 might feel some difficulty as to the 
proper order to pass. As the case stands, I 
do not think that this can be fairly said, 
and I will not interfere. The application is 
dismissed with costs. 

Application dismissed. 


ALLAHABAD HIGH COURT, 

First Civil Appeal No. 232 of 1910. 

May 15. 1912. 

Present: —Mr. Justice Chamier and 
Mr. Justice Piggott. 

ABDUR RAFEY KHAN— Plaintiff- 

Appellant 

BANNI BEGAM and another—Defendants 

—Respondents. 

Muhainutodati L(iw —Wakf —Distribution oj food to 
ftooron theoccasion of ura flutZ futoha —Valid charitable 
obiect. 
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The distribution of food to the poor and the like on 
the occasion of urs and fateha is a valid religious 
charitable object for a Muhammadan walcf. 

First appeal from the decision of the Sab- 

ordinate Jndge of Shahjahanpar, dated the 

27th of May 1910. 

The Hon*ble Dr. Sunder Lai (with him 
Mr. Mvhamod Tshaq)^ for the Appellant. 

The Hon’ble Mr. Mott Lai Nthru (with 
him Mr. Qhulam Mujtaba)^ for the Respond¬ 
ents. 

JUDGMENT.—In this case the plaintiff, 
Maalvi Muhammad Abdur Rafey Khan, is 
the Brsb cousin of one Manlvi Abdul Wajid 
Khan, deceased, and sues to recover posses¬ 
sion of the tbree.fourths share in the estate 
left by the deceased which would fall to 
him tinder Muhammadan Law. The defen¬ 
dants are Musammat Banni Begam, widow 
of the deceased, and Yusuf Ali Khan, the 
designated mutaxcalU of a waif said to have 
been created by Abdul Wajid Khan in his life¬ 
time The suit has been decreed in respect 
of a few items of property with which we 
are not now concerned as they were not in¬ 
cluded in the alleged wahf\ but the learned 
Subordinate Judge has dismissed the bulk 
of the plaintiff’s claim upon a finding that 
the property concerned formed the subject of 
a valid waA-/duly created by Maulvi Abdul 
Wajid Khan in his life time. This finding 
is contested by the plaintiff before us in 
appeal. His contention is that Abdul Wajid 
Khan never did create, and never intended 
to create, any valid walf^ or at any rate that 
he never intended to create any wahf which 
should take effect in his own life-time. That 
is to say, we are asked to hold that, even if 
Abdul Wajid Khan did intend to make a real 
and substantial disposal of hi.s property for re¬ 
ligious and charitable purposes after his death, 
and even if he left behind him documents 
which would have the effect of carrying out 
that intention, his entire proceedings are vitiat¬ 
ed by the fact that he was trying to evade 
the rule of Muhammadan Law restraining him 
from making, to the prejudice of his legal 
heirs, any testamentary disposition of his 
property affecting more than a one-third 
share of .the same. 

The evidence in the case is somewhat 
voluminous, and has been dealt with by the 
learned Subordinate Judge in an elaborate 
judgment, from the main conolusions of 


which we see no reason to dissent. The 
essential points of the case, however, lie 
within a narrow compass. It is quite clear 
that the notion of disposing of his property 
by way of waif had long been present to the 
mind of Abdul Wajid Khan, A copy of a 
decree, dated July 7th, 1887, by which certain 
litigation between this gentleman and his 
own father was settled in accordance with 
the terms of a compromise between the 
parties, has been put in evidence (pages 50 
and 51 R.) and shows a definite intention 
to preserve the corpus of the family property 
intact, and to use it for the foundation of a 
wa/f/after Abdul Wajid Khan’s death. It is 
proved that Abdul Wajid Khan was famous 
for bis charitable disposition and the religious 
bias of his rnind is shown by the fact that 
he three times made the pilgrimage to the 
Holy Places of Arabia. To such a man the 
idea of founding endowments for religious 
and charitable purposes would follow natural¬ 
ly upon an intention so to dispose of it after 
his death. We find that he actually execut¬ 
ed four deeds of endowment. He began by 
taking a significant precaution. On August 
3lst,1892, he obtained from his wife (the first 
defendant in the present suit) a formal relin¬ 
quishment of her heavy claimforunpaiddower- 
debt, the lady in this document expressly states 
that she relinquishes her claim on the under¬ 
standing that her husband intends to dedicate 
the propety by way of waif. On the following 
day, namely, September 1st, 1892, Abdul 
Wajid Khan executed the first of his waif- 
namas. Much of the argument in this case, 
and much of the judgment of the Court below, 
was occupied with the discussion of the ques¬ 
tion whether thisdocument, had it stood alone, 
would or would not on the face of it have 
constituted a valid xoalf. There can be no 
doubt that this deed purports to effect 
a present alienation of the corpus of 
the property concerned, with a dedica¬ 
tion of the same to charitable or religious 
purposes. In so far it differs essentially 
from any testamentary disposition of property, 
the alienation being irrevocable and taking 
effect at once. On the otlur hand. Abdul Wajid 
Khan in this document appoints himself 
mutawallV* and leaves himself in absolute 
and unfettered control of the income of the 
property, bound by nothing except by hi.s 
own injunctions that the money is to be spent 
for charitable and religious objects. Moreover, 
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lie secures the succession to this office of sole 
trustee for his wife, in the event of her sur¬ 
viving him, and he makes similar provision 
for his children and their descendants, in 
the doubtful event (which in fact never 
occurred) of any children being born to him 
after the execution of the deed. It is 
sufficient to ssy that the validity of this 
document, if it stood alone, would involve 
questions of law open to considerable discus¬ 
sion, but questions as to which we find it 
unnecessary to pronounce any opinion in view 
cf the facts of the case as they stand. 

On October 2nd, 1893, Abdul Wajid Khan 
supplemented his first deed of endowment 
by another, in which he simply added some¬ 
thing to the value of the endowment. On April 
12th, 1899. he availed himself of the powers 
of revision and control which he had reserved 
to himself by his first deed, in order specifical¬ 
ly to devote a portion of his landed property 
to the endowment of a certain school at 
Lucknow. It has finally been admitted by 
the plaintiff that this deed at any rate he is 
not in a position to contest; it fulfils every 
possible condition of a valid wahf. It may be 
noted in passing that it involves property of 
the value of Rs. 10,COO. Finally, on October 
13th, liOG, Abdul Wajid Khan executed a 
fourth deed of endowment, and it is on this 
deed that the case really turns. It was 
evidently drawn up under careful legal 
advice. Tlie preamble contains an implied 
reference to the ruling of this Court in 
}fnhamyn'id Aziz-uu-din Ahmad Khtn v. 
77<e Lujal lUmembruncer to Government^ 
North llc*7crn Frovincis and Oudk (1), 
and to certain more recent decisions of 
their Lordships of the Privy Council, 
as luiviug tiirown some doubt on the validity 
of the two iv<iH}-nnmas of September 
Isl, ls!t2, and October 2iid, 1893. No 
(louht Hie wi itci' means that some question 
miglit l>e I’aised as to wliether these documents 
ha<l 111 fact been followed by any I’eal and 
txiU'i lido transfer of the property concerned 
fo the nominated mntawalli (i.e., to Abdul 
Wajiil Khan himself as muticaili)^ also that 
•iilfiouhies might ari.se regarding the possible 
l ei^orvation of a series of life-interests under 
I In* t«-nnH of the first deed. Therefore, while 
jiiuluhting lliat lie per.sonally i-egards these 
• arlior deeds as valid under tho Jlaiiafi law 


by which he is bound, and that he has been 

acting upon the terms of the deeds up to 
this time”, he proceeds to execute this fresh 
loahfnama of October 13th, 1908, avowedly 
with the object of removing all difficulties 
and making a dedication of his property 
which shall be beyond question and dispute. 
Now, it was admitted in argument before us 
that this appeal must fail if we are prepared 
to maintain this last deed. The only ques¬ 
tions for determination are whether this deed 
on the face of it constitutes a good and valid 
wahf under Muhammadan Law, whether it 
was executed by Abdul Wajid Khan in 
good faith with intent that it should operate 
as such, and whether the disposition of 
property made therein was actually earned 
into effect. It is not even necessary for us 
to consider what would be the legal conse¬ 
quences if we answered either the seconder 
Ihe third of these questions in the negative, 
because it seems clear to us on the evidence 
that there must be a finding against the 
the appellant on each point. 

We may consider first the objections taken 
to the provisions of the deed as it stands. 
It is contended that the provision made in 
several paragraphs of the deed for “ wrs ** 
or fnteha ” ceremonies renders the endow¬ 
ment invalid, at least to the extent of such 
provision, becau.se expenditure for such pur¬ 
poses is not recognized by some Muhammadan 
lawyers as of a “ religious ” character. The 
tendency of later decisions of this Court 
is against the appellant on tliis point, as may 
be seen from the oases in Fhul Ohand v. Ahhar 
Yar Khan (2); liiba Jan v. Kalb Flussain ^3); 
luikhr-ud-Din Shah v. Kifayat'uUlak (4); 
Mazhar Iiussin Khan v. Abdul Hadt Khan 
(5). Moreover, the deed before us seems 
to have been carefully drafted in order 
to meet the doubts suggested by these 
rulings. It provides in every case that the 
expenditure shall be on charitable objects, 
the distribution of food to the poor and the 
like, on the occasion of the ceremonies in 
qiiesbion. The difficulty, which some strict 
Muhammadans have felt regarding the vali¬ 
dity of prayers for the repose of the souls of 
the departed as a suitable *Veligious” object 

('J) ly A. iMi. 

(ij) 0 A. i.. J. 115; 1 Inil. Cas. 763; 31 A. 136. 

(1) 7 A. J.. J. 10y.5;8 Iml. Cay. f>78. 

(6) 8 A. L. J. U Imt. Cws. 753; 33 A. 400. 


(i) 1 j a. .iiil. 
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for a irasfc or endowment, scarcely seems to 
arise at all. Tbe distribation of food to the 
poor is a “charitable” object, and it is dificnlt 
to see how it can become less so bocause the 
founder of the endowment chooses to associ* 
ate it with certain particular dates and with 
the anniversaries of the deaths of departed 
saints, worthies or relatives of his own. It 
seems impossible, therefore, to hold that we 
have not in this trust-deed a substantial dedi¬ 
cation of property to religious and charitable 
purposes. The total annual income of the 
property dealt with is about Rs. 9,003 and 
after this objection regarding the “urs” or 
coremonids has been overruled, theie 
remain only two items to which ercsptiou 
cm be taken. These are items Nos. 8 and 
12. The first of these provides that Rs. 3,030 
shall be sent every year, through a cartain 
firm of bankers at Delhi, to Mecca and Medina 
for expenditure on various charitable objects. 
On the face of it, the provision is perfectly 
good, the suggestion on behalf of the appeb 
lant is that it is purely illusory, as Abdul 
Wajid Khan intended shortly to proceed to 
Mecca himself and meant the money for his 
own use. Nothing is proved in support of 
this suggestion beyond the fact that Abdul 
Wajid Khau did proceed to Mecca shortly 
afterwards, and in fact died there. We see 
no good or sufficient reason for holding that 
this danse of the trust-deed was not intended to 
operate according to its apparent purport. By 
the twelfth clause, a farther sum of Rs. 3,000 
yearly is directed to be paid over to Abdul 
Wajid Khan’s wife, to be spent in charity at 
her discretion ; the suggestion is that the real 
object was to provide for the lady’s own needs 
for her UPe-tims. It seemi sufficient to say that 
a wikf of property yielding an inccme of 
Rs. 9,000 a year would certainly nob have been 
invalidated even if the trust had been saddled, 
frankly and openly, with the provision of 
a life annuity of Rs. 3,030 in favour of the 
wife of the wMf. 

The deed as it stands is, therefore, a good 
and valid wuA’/. We oan see no reason what¬ 
ever, on a review of the evidence as a whole, 
for holding that Abdul Wajid Khan did not 
intend it to operate as such. The evidence 
upon the strength of which it was con¬ 
tended that the trust was never carried into 
eSeot seems to us wholly insuffiolent to 
support any snch contention. Abdul Wajid 
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Khan duly oausedr^mubation of names to be 
effected in the Revenue Records iu favour of 
Tusuf All Khan, the ’appointed 

under the deed. He himself left for Arabia 
about a year after the execution of the trust- 
deed having handed over the whole property 
to the iZh', and he never returned. It 

is nob necossary for ns to discuss the details 
of the evidence; it has been thoroughly 
considered by the learned Subordinate Judge. 
The granting of a few leases in the name of 
Abdul Wajid Khan in his capacity of 
Lxmhurilir Mqv the 13th October 190) is 
accounted for by the fact that he was not 
formally removed from this oGdce until some 
months later, the suits instituted in Ablul 
Wajid Khan’s name seems to have been for 
arrears of rent which had accrued due before 
the appointment of the nen mutiwilU. The 
account books kept by the latter were 
actually tendered before the lower Court, and 
it would be preposterous to draw any decisive 
inference against the defendants from the 
fact that when the books were before the 
Court, neither side thought it worth while to 
get them formally proved. 

We find, therefore, against the appellant on 
every point and dismiss this appeal with costs 
including fees on the higher scale. 

Appeal disnissel. 


OALCurrA Hiati court. 

Si::o.^D CxviL Appsil No. 1773 op 1903, 

April 22, 1912. 

Present: —Mr. Justice Carnduff and 
Mr. Justice N Chatberjea. 

GANEyORA NATH ROT CHOWDHURT 

—Plaint/fp—Appellant 

versus 

SURJA KATTA ROT CHOWDHURt A^^I) 

OTHERS — DbPEMD INT.S—RSSP0NDE^^TS. 

Civil Proced'.cre Cots (Art V of 1933^, O. XLl, >•. 23 
—Rsimni for finiinj-Eepres-iion of opinion by An- 
pellite Conrt — Whetk'sr Court cm chxnjs mini after 
return of finiinj. 

Wlien a C133 is ramanded unclar rule 23 of Ordar 
XLl of tha Civil Prooadure Cola, it ramiins panilliifj 
and undisposed of on the Appellate Court’s file, ff 
the Judga raoords any expression of opinion but does 
not intend to express tho same finally, he is not boiitnl 
by it after rob iru of bile fiulin;^^, for a may 
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yield to coiiriction and chauffo his mind at dny time 
before he has jiroitouiiccd judfinient. 

Lach7nn7i Praaod V. Jamna Profad, 10 A. 162: 3/h- 
harak Hui^ain x.Jiihayi, 16 A. 3C6and iTniYns/i Chandra 
Quhu V. Hcyaiunnessa Bibi, (unrepoited), S.A. No. 376 
of 1902, relied upon. 

But the Judffc is not bound to reconsider after 
return of the findings any question which he had 
already dealt with and upon which he had e.\pressed 
a final opinion before the remand. 

Appeal from the decree of the District 
Judge of the 24.Pergannahs, dated May 14th, 
1909, affirming that of the Munsif of Baairhat, 
dated December 16th, 1908. 

Babus Snyot Ohondi'a lioj/ Chowdhury and 
Lalit Mohan Baverjee^ for the Appellant, 

Babus lizl Madhah Bose, Saral Chandi'a 
Gkose and Mamndra Lai Bazierjee, for the 
Respondents. 

JUDGMENT. 

Caknuuff, J. —This appeal arises oat of a 
suit brought by the plaintiff for the recovery 
of possession from defendant No. 1 of a piece 
of their chadraean, or ancestral homestead, 
wliich had been allotted to the former on par¬ 
tition. 

Both the Courts beluw found that as the 
plaintiff had transferred the whole of his 
interest in a number of parcels of land (in¬ 
cluding tliis ^cAfn/ra*vf«) by exchange with 
defendants ^os. 2 and 8, he had no cause of 
action. The .suit was in consequence dismiss- 
ed, and, as between the parties as arrayed in 
it, thi.s was bound to be tlie result. But the 
plaintiff Inul set up tlie plea that his agree¬ 
ment for exchange with defendants Nos. 2 and 
2 had been contingent on the defendant No, 1 
giving up possession of tlie chadrasajt, and 
that, owing to the defendant No. I’s failure to 
do so, it became and remained inoperative, 
Tliis plea was rejected by the Court of first 
iiisfaiice. lu the lower Appellate Court, the 
plaintiff peisi.sted in it, but prayed, in the 
alternative, that, if he again failed to sub¬ 
stantiate it, he might be allowed even at that 

stage to transfer defendants Nos. 2 and 3 
from tlie category of defendants to that of 

plaintiffs so as to overcome the obstacle to a 
decree in the suit. Tliis prayer was refus- 
ed. 

When tlie second appeal first came before 
31r. Justice Coxe sitting alone in this Court, 
flic l..-;irricd .Judge pointed out that, if the 
piainiill liail made a //</e mistake in the 
i.i.ittoijic might, under Order I rule 10, have 
Incii allowed to do ao lie proposed. The first 
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Court bad found that the exchange had been 
practically carried into effect, and that the 
plaintiff had sued, instead of the defendants 
Nos. 2 and 3, for the benefit of the latter in 
order to weaken the position of defendant 
No. 1. It was thought, the learned Munsif 
believed, that against bis co-sharer, the plain¬ 
tiff, the defendant No. 1 could have no de¬ 
fence; but that against outsiders like defen¬ 
dants Nos. 2 and 3, he might raise the de¬ 
fence, that it was inequitable to thrust 
strangers into the ckadrasan. Whether this 
idea was well founded or not, I think it is 
unnecessary to consider in this appeal; but the 
fact remains that the first Court found that 
there was collusion on the part of the plain¬ 
tiff and defendant No. 1 and that the other 
defendants were deliberately not joined as 
plaintiffs. The lower Appellate Court, how¬ 
ever, had not dealt with this aspect of the 
case, which has a direct bearing on the appli¬ 
cation of rule 10, Order T, at all. Mr. Justice 
Coxe, therefore, directed a remand for a find¬ 
ing on the question whether possession of the 
other lauds covered by the deed of exchange 
between the plaintiff and the defendants 
Nos. 2 and 3 was actually exchanged, as held 
by the first Court. If it had been exchanged, 
he indicated the opinion that the plea of the 
plaintiff that his title still subsisted could 
not be regarded as bou'i Jide. If not, that is 
to say, if the exchange had not been actually 
made, he thought that the application 
under Order I, rule 10, was one which might 
be granted. 

The appeal has now come back to us after 
the remand with the report of the learned 
District Judge that the question sent down to 
him must be answered in the affirmative. If, 
then, Mr. Justice Ooxe’s expression of opinion 
be adhered to now, the appeal is concluded 
by this finding of fact and must be dismiss¬ 
ed. 

The learned Vakil for the appellant, how¬ 
ever, contends tliab we are not bound by any 
expression of opinion recorded by Mr. Justice 
Coxe in his order of remand. The learned 
\ akil who appears for the respondent argues 
that we are. As to this, I am, in the first 
place, quite clear that Mr. Justice Coxe did 
not intend hy liis order of remand to express 
any final opinion. His remarks seem to me 
to come, at most, to this that, as then advis¬ 
ed, he inclined to tlie view which 1 have al« 
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ready indicated. I am equally clear that 
even if it were otherwise, Mr. Justice Coxe 
would not himself now be bound by what he 
laid down in his order of the 17bh May, 1911. 
When a case is remanded in this way, that 
is to say, under section 556 of the Code of 
1882, which corresponds with Order XLl, 
rule 25, of the present Code, it has been set¬ 
tled, ever since the decision of Boncharee 
Qhese V. Ainoodden Biswos (1), and it is ob¬ 
vious from the language of the provision, that 
it remains pending and undisposed of on the 
Appellate Court’s file. It surely goes without 
saying that a Judge may yield to conviction 
and change his mind at any time before he 
has pronounced judgment, and it seems to me 
that the contrary view has only to be stated 
to be exposed as untenable. The view which 
I take is, I think, supported by L'lchman 
Prasad v. Jamna Prasad (2) and Mubarak 
Husain v. Behari (.3) and it is also, I think, 
in consonance with the unreported decision of 
the Court in the case of Kailash Chandra 
Guha V. Heyatunnessa Bibi (4), which was 
decided by the late Chief Justice Maclean 
and Mr. Justice Rlitra on the 3lst March. 
1905. 

The learned Vakil who appear.s for the 
respondent concedes, indeed, that a Judge 
can ex propria motu act in this way; but he 
contends that he cannot be asked to do so, 
except in review, by either side. It seems to 
me, however, that there is no force in this 
contention, and that if a Judge can proceed 
ex proprio motUy he can be moved in the same 
direction. I hold, then, that Mr. Justice 
Coxe would not have been bound by what he 
had already said, and, a fortiori, this Bench is 
not bound thereby. We should, of course, be 
slow to go back upon the view expres.sed by 
another Judge in an earlier stage; and, as was 
observed by Sir John Edge, C. J., in the ear- 
Her of the cases to which I have already re¬ 
ferred, we are certainly not bound to recon¬ 
sider any question already dealt with, while 
I have no hesitation in saying for myself that 
I would, as a rule, refuse to do so. But, as I 
have already said, I do not think that Mr. 
Justice Coxe intended to express any final 
opinion: 1 would, therefore, go into the 

(1) 24 W. K. 137. 

(2) 10 A. 162. 

(3) 16 A. 306. 

(4) S. A. No. 376 ©f 1902. 


whole question of bona fides on the fiudingH of 
fact now supplemented and c:)mpleted, by the 
judgment of the District Judge after the re¬ 
mand. 

The shoit point, therefore, which we have 
to decide, is whether the plaintiff can be said 
to have been acting bona dde within the 
meaning of rule 10 of Order 1 when he 
brought the suit himself without joiniug the 
defendants Nos. 2 and 3 as plaintiffs. The 
position liere may be thus described. 'l‘he 
plaintiff set up a esse which, on the findings 
before us, is false. He denied that his agree¬ 
ment with the defendants Nos. 2 and 3 had 
ever been carried into effect; whereas it has 
been found that it was carried into effect as 
completely as could be. He obtained all the 
lands which had to he given tohim in exchange 
and he gave possession of all the lands which 
he had to give in exchange to defendants Nos. 
2 and 3 except this small piece of chadrasin. 
Notwithstanding, he tried to prove in the first 
Court that the document was wholly inoper¬ 
ative and even in the appellate stage, he 
adhered 13 that case and asked that, if he 
should again fail to substantiate it, he 
might be allowed the benefit of Order I, rule 
10. The plaintiff had undoubtedly parted 
with the whole of his interest and whatever 
his object, it seems to me to be impossible, in 
these circumsbancas, to hold that he made 
nothing bat a mlstaka. It is sug¬ 

gested to us that, if wa cannot give relief 
under the fir.st part of rule 10, Order 1, wo 
ought to do so by using the discretionary 
power onferred on us by the second part. 
Bat we clearly cannot help the appellant in 
this way wheathe fiuling as to good faith is 
against him. 

Finally, ibis faintly suggested that we 
should allow the plaintiff even now to with¬ 
draw the suit with liberty to bring a fresh 
aobion joining the defendants Nos. 2 and 3 as 
plaintiffs. In ray opinion, it is too late to 
consider that suggejtion which is opposed by 
the respondent. 

Tiie iesullis that this appeal must be dig- 
missed with costs. 

N, Chatte' JEA, J.—I agree. 

Apped dismissed. 
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OHDLAM HAZBAT V. OOLZARI LAL, 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 341 op 1911. 

May 15, 1912, 

Fresent: —Mr. Justice Piggotl. 

GHULAM HAZRAT —Plaintiff — 

Appellant 

versus 

GULZARI LAL and others—Defendants 

—Res.^ondents. 

Muhammadan iary—Wakf —Deed — Construction. 

There was a recital in a deed that the income of 
certain property be spent on the tomb and the Jiitehn 
and urs ceremonies of a certain deceased person and 
in payment of the salary of the Hnjiz who would read 
the Qura»i at the tomb but there was nothing to show 
that the income of the property was ever appropriat. 
cd for the objects set out in the deed: 

Held, that the property did not form part of the 
subject of a valid ivak/ under the iMuhammudan Law. 

Fakhruddin Shah v. KiJft‘jatullah, 7 A. L. J. 1095- 
8 Iiul. Cas. 578, referred to. ’ 

Second appeal from the decision of the 
District Judge of Shahj thanpur, dated the 
20bh of March 1911. 

Mr. Mnhamtnad Ishifi Khan (with liitn Mr. 
Ihn Ahmad), for the Appellant. 

Mr. BenoJe Behari, for the Respondents. 

JUDG ME NT.—One Ohaudhri Ghulam 
Hamid died, somewhere in 1877, possessed 
of considerable landed property. On July 
16th, 1879, his heirs executed what is in 
substance a deed of partition dividing amongst 
themselves the property of the deceased, with 
the exception of a certain share in village 
Nagar, which they admitted to have been 
dedicated by Cbaudhri Ghulam Hamid, in his 
Hfe-timo, to a certaiu religious purpose. 
Under the terms of the deed of partition, 
Musunmoi llia/.unnissa, one of the widows 
of the deceased, obtained possession of 
certain property in village Susa Uabri. 
Tills is described in the specification appended 
to the deed as consisting of a certaiu share in 
ihfi £emindari of the village, together with a 
certaiu area of ynuoji land. On August 8th, 
1905, this lady, purporting to act as 
proprietor, co^sharer and muoHdar of village 
Sirsa Uabri, executed in favour of Gul/iri L il 
and Shib Charan Lai a twenty years’ lease of 
some three hiswns and odd of her zemindari 
share together with 32 bighas and 4 biswas 
of the muaji land. The lessees were to 
pay tlic Government revenue and other 
expcubcj and were to pay the leyouv 
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a net rent of Rs. 60 per annum. On May 
25th, 1909, Musammat Riazunnissa aforesaid 
executed in favourof Ohaudhri Ghulam Hazrat 
a deed which is described as a tamliknama 
and stpurdnama by which she purported 
to transfer to him whatever rights she 
herself possessed in the zemindari share or in 
the mttafi lands in village Sirsa Dabri. This 
Ohaudhri Ghulam Hazrat i.s a son of Ohaudhri 
Ghulam Hamid by another wife, and on the 
face of it, ^fnsammat Riazunoissa^s deed of 
May 25, 1909, purports to be a transfer in 
his favour without consideration. It is 
significant, however, that on May 25, 19o9, 
Ghulam Hizrat, in Itis turn, executed a deed 
by which he covenanted to pay Munmmat 
Riazunnissa the sum of Rs. 60 par annum 
for her life as a consideration for the 
transfer made in his favour. The present 
.suit was filed on July 1, 1910, Ohaudhri 
Ghulam Hazrat being the plaintiff and the 
defendants being Gulziri L\l and Shib 
Charan Lai, the lessees and Musammat 
Riazunnissa the lessor under the deed of 
August 8th, 1905. The relief sought is posses* 
sion of the 32 bighas, 4: biswas of land, 

together with a declaration that the lease of 
August 8t.h, 1905 is ineffectual in so far as it 
I’elates lo this particular land. This relief 
was sought substantially upon two grounds. 
In the first place, the plaintiff pleaded that 
the execution by Musammat Riaz-un-nissa of 
the lease of August Sth, 1905, wasoblained by 
undue influence, misrepresentation and fraud. 
The particular fraud alleged was that the 
defendants, Gulzari Lai and Shib Charan Lai, 
had obtained the inclusion of the 32 bighas^ 4 
btswis of munji laud in the lease in question, 
without explaining the fact that they were 
doing so,to Musammat Rinz-un-nisa, the lessor. 
It was pleaded, in this couuectiou, that the 
value of the entire property leased was such 
Jis to make the annual rental of Rs. 60 alto¬ 
gether inadequate. In the second place, it was 
contended that the 32 bsgh(is,4;biswasof muati 
land appertained to a tvakf created by the 
heirs of Ghulam Hamid under the terms of 
the deed of July, 16, 1879 already referred to. 
The plaintiff contended that Musammat 
Riaz-un-nisssa wasin possesstonof this particu¬ 
lar area merely as mntivalli of the aforesaid 
w.ihj and tliat in this capacity, she had no 
right to granta lease of the uiaA*/ property for 
any period exceeding three years. The 
pliuulifru oddu furtlior waa that he had ouo* 
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ceeded Biaz^uii'nissa as mutawalli by virfcae 
of the deed of May 25th, 1909, in his favour, 
and that he was, therefore, entitled to sue for 
possession in his capacity as mutwaUi and 
for cancellation of the lease granted by 
his predecessor-in-office so far as that 
lease included property appertaining to 
the wakf. 

In so far as the suit was based upon allega¬ 
tions of undue inflaence, misrepresentation 
or fraud, it is concluded against the plaintiff 
by the findings of fact arrived at by the lower 
Appellate Court. In the memorandum of 
appeal to this Court, the only paragraph re¬ 
ferring to this part of the case is paragraph 6, 
in which it is suggested that the Court below 
might have arrived at a different conclusion on 
the point, if it had properly considered the 
principles of law ordinarily applied by the 
Courts in India to transactions in which one 
of the parties is a pardanashin lady. With 
regard to this point, I see no reason for 
holding that the learned District Judge has 
failed adequately to consider the position of 
Musammat Riaz-un-nissa. The plaintiff’s case 
regarding these pleas of undue influence, 
misrepresentation and fraud was of the 
flimsiest character, and I do not see that any 
evidence was led which could be regarded as 
having the effect of shifting the burden of 
proof on to the defendants. If the plaintiff 
himself had seriously believed in his own 
allegations of fraud, he would have sued for 
the cancellation of the entire contract of 
lease, and not merely of the portion of it, 
relating to the muoji land. Moreover, there 
is against the plaintiff a clear finding of 
limitation as affecting this part of the case. 
In so far as relief is sought on the ground 
of fraud, the suit would be governed by 
Article 95 of the first Schedule to the Indian 
Limitation Act. The prescribed period of 
limitation would begin to run from the time 
when the fraud became known to the party 
wronged, There is no allegation regarding 
Musmmat Riaz-un-nissa’s having come to 
know after execution of the lease of any fact 
which convinced her that she had been 
wronged, and as regards Ghulam Hazrat him¬ 
self, the learned District Judge entirely refused 
to accept his assertion that he only came to 
know of the lease after the transfer in his 
favour, but was of opiniou that iio must liavu 
known of it all along. 


The other part of the plaintiff’s case 
depends on the question whether the 32 
bighis, 5 hlswas of mua'fi land in question were 
made the subject of a valid wanj^ by the 
heirs of Chaudhri Ghulam Hamid, as alleged 
in paragraph 1 of the plaint. It must be 
conceded to the appellant that no form of 
woids is prescribed by Muhammadan Law as 
necessary to the creation of a valid wakf^ 
and there may be an actual dedication of 
specific property to religious or charitable 
purposes, without any such words as waqf^ 
or * mufwallt^'being employed. The deed 
of July IGth, 1879, contains a recital by 
Musammat Riaz-un-nissa, that out of all the 
property assigned to her under this deed of 
partition, she will undertake to spend the 
income of the land in Sirsa Dabri “ on 

the tomb and the/ofe/ia and urs ceremonies 
of the deceased Chaudhri, and in paying the 
salary of the hajiz who will read the Quran 
at the tomb of the deceased Chaudhri.” 
There is also a special provision that her 
daughter Musammat Irshad Batul shall after 
her death become the owner of the property in 
the same way, and shall defray the aforesaid 
expenses. Then, 6nally, comes a provision 
that in certain events, the other heirs of 
Chaudhri Ghulam Hamid shall have powers 
to take possession of the property allotted to 
Musammat Riaz-un-nissa and to defray the 
expenses afore-mentioned out of the income of 
the same. 

It should be noted that Musammat 
Riaz-un-nissa also binds herself not to use 
the incon>e of these muifi lands in any other 
way or to transfer the same by sale, mortgage 
or hypothecation. 

In ray opinion, this i.s a document 
of doubtful interpretation. It certain¬ 
ly does not contain any words which 
definitely and expressly alienate the 
corpus of the property concerned and dedicate 
the same to the Almighty. It is at least 
open to the argument that it is possible to 
regard it as nothing more than an expression 
by Musamynat Riaz-un-nissa of her pious 
intention to devote the income of a portion of 
the property assigned to her on partition to 
certain specific purposes of a more or less 
pious or religious nature, and a desire 
on her part that the same use of this income 
may continue to be made after his 
death. It seems to me that a somewhat 
oimilar queatiou wau before a Bench of 
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this Court in the case of Fakhrnddin Shah 
V. Kifayatullah (1). There the question 
was as to an alleged oral dedication and the 
Court had to consider whether the evidence as 
to what was actually done in consequence of 
the alleged oral dedication was of such a nature 
as to justify the inference that there had in 
fact been a valid tvagf. I think this case is 
very similar, except that I have to deal with 
a document of doubtful interpretation, instead 
of with an alleged oral dedication. I take it 
that it must have been because he took 
substantially some such view of the case as 
this that my learned predecessor thought it 
advisable not to decide this appeal without 
cilUng for a finding from the Court below 
upon the following issue:—Has the income of 
the property been appropriated for the 
objects set out in the document of 1897 
or is the alleged ivahf illusory? Upon this 
issue the lower Appellate Court has returned 
a clear finding that it has not been proved 
that the income of the property was appro¬ 
priated for objects 'set out in the document 
of 1879. That finding i.s binding upon me 
in second appeal, and it is certainly borne 
out by a curious passage in lf«sainmai Riav,- 
un-nissa’s deed of May 25th, 1909, in which 
she states that owing to the fact that some 
of the property assigned to her under the 
partition deed of 1879, was in the possession 
of a mortgagee, the actual expenditure in 
connection with the tombof Chaudhrl Ghula-n 
Hamid, and the/a/e/t'i and ur4 ceremonies 
and readings of the connected there¬ 

with, was being defrayed by Chaudri Ghulam 
Hazrat out of his own pocket. Tlie wording 
of this entire deed of May 25th, 1909, deserves 
to be carefully considered. It is, to say the 
least of it, ambiguous. It seems to me more 
consistent with thenotiouthatiW«sa?nma; Hia/.- 
un*nissa was transferring certain property to 
her step-son, subject to tlie condition that l»e 
would apply a portion of the income thereof 
in a particular way than with any such 
notion as that of her resigning tlie post of 
mulioalU of a wahf and appointing Chaudhri 
Ghulam llazrat as her successor. If the 
facts were as contended for by the appellant, 
I should have had expected the two transac¬ 
tions, viz., the transfer of proprietary title as 
regards the property which was admittedly 
not wahf, and the appointment of a new 

MudwuUi for the wakf property to have been 
^1) 7 A. Li. J. luySj b Ind. Cas. 578. • 


effected by two different deeds, or at the very 
least not to have been confounded together in 
the way in which they have been in the pre¬ 
sent document. On these grounds, I accept the 
finding of the Court below, that it is not 
proved that the 32 highas, 4 hiswas of muaii 
land in suit have been made the subject of a 
valid waif. 

There is yet another contention on ^ behalf 
of the appellant which deserves notice. By 
the fifth paragraph of the memorandum of 
appeal, it is suggested that the partition deed 
of July 16th, 1879, was at least a family 
arrangement and that Musammat Riaz-un-nissa 
was bound by the covenant against alienation 
in respect of these viuafi lands, even 
if that be regarded as nothing more than a 
covenant entered into by her towards the 
other heirs of Chaudliri Ghulam Hamid. 
This contention is nob without force and 
might require to be considered in the event of 
a suit brought after Musam7nat Riaz-un-nissa*s 
death. But I can see nothing in the cove¬ 
nant against alienation, which would prevent 
Musammat Riaz-un-nissa, from effecting an 
alienation which should be valid for the term 
of her ojvn life. Moreover, once it has been 
found that the land in suit has not been made 
the subject of a valid waif, the plaintiff 
loses his locus standi. He is at most a transferee 
of Musammat Riaz-un-nissa, and the objection 
that she had no right of transfer sounds 
oddly in his mouth. Moreover as a transferee 
of Muiammat Riaz-uii-nissa, he c^uld not 
assail the transaction of lease upon any 
ground which would not have been open to 
tlie lady herself. This appeal, therefore, fails 
and 1 accordingly dismiss it with costs, 
including fees on (he higher scale. 

Appeal dismissed. 


CAliOUTTA HIGH COURT. 
UetiOLAR Civil Appeal No. 545 of 1909. 

May 8, 1912. 

Pn-scut: —Mr. Justice Brett and Mr. Justice 

N. Chatterjea. 

GOUH CHANDRA DAS— Plaintiff — 

Appellant 

versus 

SARAT SUNDARI DASYA— Defendant- 

Respondent. 

Acf ('I’o/ 1881), »• ^9 
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Eiopl. 4—“Jusf cause'* — MaUadministration — Disagree¬ 
ment between joint administrators—Qrant ‘‘becoming 
useless and inoperative** meaning of. 

The words ‘‘become useless and inoperative”in sec* 
tion 50, Explanation (4) of tlie Probate and Adminis* 
tration Act imply the discovery of something which, 
if known at the date of the grant, would have been a 
ground for refusing it, e. g., the discovery of a later 
Will or codicil or the subsequent discovery that 
the Will was forged or that the alleged testator was 
still living. 

Bal Qangadhar Tilak v. Sakwarhai alias Tai ilaharaj, 
26 B. 792; 4 Bom. L. R. 637, followed. 

Therefore, maladministration is not a just cause 
under section 50, Explaination 4, of the Probate and 
Administration Act, for revoking a Probate. 

Annodn Prosad Chattejjce v. Kalikrishna Chatterjee, 
24 C. 95, relied upon. 

Consequently, a disagreement between joint adminis¬ 
trators is not a just cause for annulling the Letters of 
Admistration. 

Appeal from the decree of the District 
Judge of Dacca, dated September 18th, 1909. 

Baba Kritant Kumar Bose and Dr. Sarat 
Chandra Basak^ for the Appellant. 

Babu Harish Chandra Boy^ for the Respond¬ 
ent. 

JUDGMENT,—This is an appeal against 
an order passed by the District Judge of 
Dacca on the 18th September 1909, refusing 
an application made by the present appellant 
for the removal of Sarat Sundari Dasi from 
the administration of the estate of Chaitan 
Krisna Poddar. It appears that the ap¬ 
pellant and Sarat Sundari Dasi are related 
to each other as adopted son and adoptive 
mother, and that Letters of Administration to 
the estate of Chaitan Krisna Poddar were 
granted to them after the death of the widow 
of Chaitan Krisna in whose favour, as the 
first beneficiary under the Will, Letters of 
Administration had previously been granted. 
There was some difference of opinion between 
the parties at first and, on the Slst August 
1903, a compromise was arrived at and joint 
administration was granted to both. On the 
26lh May 1909, the petitioner made an ap¬ 
plication to the Court which contained 
several allegations against Sarat Sundari 
Dasi. Amongst them one was of that she had 
taken hat chittas from various debtors to 
the estate during the time when she was the 
sole administratrix and that those hat 
chittas had been taken in her name only. 
It was asked that the name of the present 
appellant as joint administrator should be 
added in those hat chittas. The learned 
Judge took action on that complaint with the 


result that the addition asked for was made 
in most of the hat chittas; bat, in the order 
recorded on the 3rd September 1909, it was 
stated that, in certain hat chittas^ the addi¬ 
tion prayed for had not been made and, 
therefore, they would remain in Court on 
the record until the change could be made. 
There was also in the same petition a com¬ 
plaint against Sarat Sundari Dasi that she 
had not paid the allowance due to the ap¬ 
pellant regularly and that she had not paid 
the Municipal tax for his house which she 
was bound to pay. Sarat Sundari put in, 
on the 16th July 1909, a petition in which, 
with reference to this later complaint, she 
made certain statements and alleged that 
if there had been any failure on her part to 
pay the allowance as it fell due and the 
Municipal tax, it was not the result of any 
fault on her part but was owing to the action 
taken on the part of the appellant and his 
father-in-law. That matter does not appear 
to have been dealt with in the proceedings 
before the Judge on that application; but, 
on the 17th September 1909, a fresh appli¬ 
cation was put in by the present appellant 
a.«king that. Sarat Sundari should be removed 
from the administration and that the grant 
of Letters of Administration to her should bs 
revoked. It is not quite clear whether the 
learned Judge, in passing the order which he 
did dismissing that application, did so in 
view of the action which had been previously 
taken on the previous application, bub the 
question which we have to consider in this 
case is whethei* we should interfere with the 
order passed by the District Judge on the 
ground that that orde-r was not in accord¬ 
ance with law or not justified by the cir¬ 
cumstances of the case. The learned Pleader 
who appears in support of the appeal admits 
that the application was made under the 
provisions of section 50 of the Probate and 
Administration Act, and he contends that 
‘the cause” for which it was asked that the 
grant of letters should be revoked or annulled 
in respect of Sarat Sundari was “a just 
cause” within the meaning of that section. 
He refers to the 4th Explanation attached to 
that section and argues that in this case, 
'the grant has become useless and inoper¬ 
ative through circumstances.” On being 
pressed to explain what the circumstances 
are, the learned Pleader is unable to advance 
any other circumstances than the one that 
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the lady and her adopted sou have quarrelled 
and he says that in consequence of this 
quarrel, it has become impossible to carry on 
the administration. It has also baen suggest¬ 
ed, bat not very strongly pressed, before us 
that the allegations that she had not admi¬ 
nistered the estate property would be a 
sufEcient ground for annulling the grant of 
Letters of Administration. In our opinion, 
the grounds, which have been advar.ced in 
support of the contention that the decision 
of the learned Judge should be set aside on 
the grounds that he was not light in holding 
that just cause for annulling the letters of 
Administration bad not been made out, can¬ 
not be sustained. It has been lield by tins 
Court, in the case of Anno la Prosa.l Ch itlerjee 
v. Kdlikrishui Chatterjee (1), that a inahad- 
ministration is not, under section 50, ex¬ 
planation (4) of the Probate and Administra¬ 
tion Act, a just cause for revoking the pro¬ 
bite. It has also been held by the Bombay 
High Court, in the case of Bal Gang nlk'ir 
Tihik V. Sukw irh It alias Tai (2), 

that the words “become useless and 
inoperative” in section 50, Explanati in (4), 
of the Probate and Adrnifiistratio i Aot, 
imply the discovery of something which, 
if known at the date of the grant, would 
have been a ground for refusing it, e.g.^ the 
discovery of a later Will or codicil, or the 
subsequent discovery that the Wdl was forged, 
or that the alleged testator was still living. 
We see no reason to differ from the view 
which has been taken by the learned Judges 
in these two cases and, following that view, 
we ai*e of opinion that the only groun 1 which 
has really been pressed in support of this 
appeal, namely, that the grant has become 
useless and inoperative because of the dis¬ 
agreement between the adniinistrators is not 
a just cause for annulling the lieitets. lu 
these circumstances, we are of opini'in that 
we cannot interfere svith the decision of the 
lower Court and that the appeal must be 
dismissed with cost.s. At the same time, we 
desire to say that, if the appellant cm.siders 
that he has any suHicient ground for pressing 
the complaints which were m.rde in his 
application of tlie 2cbh May 1909, supposing 

that tho.se complaints have not up to date 
received the consideration of the District 
Judge, it will certainly be open to him to 

(1) *24 C. Sir.. 

(2) 20 B. 7U2; I Bom. L. It. 037. 


\ ROSON ALI. 

apply to the lower Court in order that an 
inquiry may be made into the sub.stance of 
the complaints and such action taken as to 
that Court may seem fit. 

We assess the hearing fee in this Court at 
two gold mohurs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Hole No. 1540 of 1912. 

May 2, 1912. 

Present: —Mr. Justice Brett ar.d Mr. Justice 

hharfuddin. 

PORT CANNING and LAND IMPROVE- 
MICNP Co., Ltd.—-Dspendant—Petitioner 

versus 

ROSON ALI MOLLAH— Plaintiff- 

Opposite Partv. 

Vahiationofsiiit—Siiil for lease, anuuol rent being 
Its. 71 —Sm't to yi?«cd at Rs. 71 —Jurisdiction of 
ilunsif—Court Fees Act (VlloJ 1870^, s. 7 cl. .i’, suh- 
el. (e)—Suits Valuation Act (Vll of 18S7h ®—Civil 
ProredureCodeCActVofXQ^S), s. 115—Drcrsion on 
facts—laiture of Court below to grasp real point—Judi¬ 
cial decision —Interference bij High Court —Prejudice to 
neither party —Q/re.'iti'o/i of prejudice, if arises. 

In a suit in u Sub-Judgo’s Court, the plaintiff 
prayed that his inourasi inokurari right in certain 
lands bo declared and a decree ))assed against the 
defendants for directing theui to grant him a lease, 
the yearly rotit pajnxble on which was Rs. 71. Tlio 
plaintilT valued the suit for the purposes of jurisdic¬ 
tion at Rs. 1,103 but gave no materials or to sup- 
jxort the valuation: 

Held, that, inuler the provisions of section 7, clause 
(x), sub-cl. (r\ of the Court Fees Act and section 8 of 
the Suits Valuation .\ct, the suit should have been 
valued at Us. 71 for purposes of Court-foe and 
jurisdictiou, and it ought to be filed in the Muusif s 
Court. 

Where the decision of a Subordinate Court is ar¬ 
rived at, though wrongly, eiihor on the facta or on n 
proper judicial consideration of the matters placed 
b.'fore it, the High Court will not interfere under 
seetiou 115 of the Civil Procedure Code. 

Hut where the Court below failed to grasp the point 
wliich really had to bo determined, namely, whether, 
under the provisions of the Court Fees Act and tho 
Suits Valuation .Act, tho valuation of tho suit given 
by the pluiutilT was correct or not, and tho Court 
simply accepted tho valuation given by tho plnintilf 
without attempting to ascertain tho materials on 
which tho vainutiou was based, in fact without 
arriving at a judicial decision at all; 

Held, that tho High t’ourt should interfere, if 
satisfied that tho decision of the Court below was 
wrong. 

Amir Hussan v. Sheo Baksh Singh, 11 C. Cj 
11 1. A. 237 and .Uulham Xath v. Utnesh Chandra, 1 
W. N. C2U, referred to. 
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Sari Sanhar v. Kali Etimari 32 C. 9 C. W. N. 
690, distinguished. 

In such a case, the High Court will interfere even 
if neither party is prejudiced, because the law requires 
that suits of certoin values should be tried in oertain 
Courts and the question of prejudice does not arise. 

Rule against the judgment of the Ad> 
ditional District Judge of the 24 Pergannah8, 
dated January 26th, 1912, passed onan appeal 
from the judgment of the Sub-Judge of 
Alipur, dated September 16, 1911. 

Dr. Rash Behary Qkose^ Babus Dehf’ndra 
I^aih Ohosh and Jogesh Chandra Bose, for the 
Petitioners. 

Babus Baranashihashi Muhherji and Hem 
Chandra MukJierjt, for the Opposite Party. 

JUDGMENT.—This Rule was obtained on 
the opposite party to show cause why the 
judgment and order of the Additional Dis¬ 
trict Judge of 24-Pergannahs complained 
against should not be set aside as not in ac¬ 
cordance with the provisions of the law ns 
laid down in the Suits Valuation Act and the 
Court Fees Act. It appears that the opposite 
party instituted a suit in the 3rd Subordi¬ 
nate Judge’s Court at Alipur in which he 
prayed that his maurasi mokarari right in 
certain lands be declared and a decree pas.qed 
against the present petitioners for directing 
them to grant him a lease. The yearly rent 
payable on the lease was Rs. 71 but the 
plaintiff, opposite party in this Rule, valued 
the suit for the purposes of jurisdiction at 
Rs. 1,100. The Subordinate Judge, when 
the suit came before him, held that the 
valuation was incorrect. He held that, under 
the provisions of section 7 clause (x) sub- 
clause (c) of the Court Fees Act, the proper 
valuation in a suit between a landlord and 
tenant for delivery by the landlord of a lease 
was to be determined^according to the amount 
of the rent of the land payable for the first 
year of the term in respect of which the lease 
was claimed; and that, as the suit was, in 
fact, a suit for a lease and as the rent for the 
land in respect of which the lease was claimed 
was Rs. 71. the suit should have been valued 
at Rs. 71 only, and that under section 8 of 
Suits Valuation Act that would be the valu¬ 
ation for purposes of jurisdiction. He, there* 
fore, directed that the plaint be returned to 
the plaintiff to be filed in the Court of the 
Munsif. Instead of complying with the di¬ 
rections of the Subordinate Judge, the plaint¬ 
iff, the opposite party in the present proceed¬ 


ings, appealed to the District Judge. The 
District Judge set aside the judgment and 
order of the Subordinate Judge and, holding 
that the valuation of Rs. 1,100 was correct, 
directed that the suit should be filed in the 
Subordinate Judge’s Court. The petitioners 
then came to this Court and obtained the 
present Rule. 

There can be no doubt, under the pro¬ 
visions of the law as laid down in the Court 
Fees Act, section 7, clause (x), sub-clause (c), 
and section 8 of the Suits Valuation Act, that 
the view taken by the Subordinate Judge 
was correct and that the suit ought to have 
been valued for the purposes of jurisdiction 
as well as for the determination of the Court- 
fee stamp at Rs. 71. Neither in tho plaint 
nor before the Subordinate Judge, nor appa¬ 
rently before the District Judge, does any 
attempt appear to have been made by the 
opposite party, the plaintiff, to explain on 
what basis he arrived at the conclusion that 
the proper valuation of the suit was Rs. 1,100. 
The learned Pleader who has appeared to 
oppose this Rule has not attempted before us 
to dispute the correctness of the decision of 
the Subordinate Judge with reference to the 
valuation of the suit nor has he attempted to 
assist us in understanding on what materials 
the plaintiff arrived at the valuation of the 
suit at Rs. I.ICO but he has confined his 
arguments mainly to two points, ii>st, that 
this Court is unable to interfere, having re¬ 
gard to the previous decisions of the Court 
and secondly that even if this Court has power 
to interfere, it sliould not interfere. 

In support of the first contention, the 
learned Pleader for the opposite party has 
invited our attention to the decision of the 
Privy Council in the case of Amir Hnssan v. 
Sheo Baksh Singh (1) and the decision of this 
Court in the case of Mathura Nath v. TImesh 
Chandra (2) and, on the basis of these de¬ 
cisions, he has contended that, even if the 
decision of the District Judge in this case was 
wrong, this Court shall not interfere under 
the provisions of section 115 of the Code of 
Civil Procedure. We do not think that the 
decisions in those two cases can be taken to 
apply to the facta of the present case at all. 
In these two cases, their Lordships of the 

(1) 11 C. 6; 11 r. A. 2.37. 

(2) 1 C. W. N. 62G. 
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Privy Coancil and the learned Judges of this 
Court following them, held that where, under 
the law the lower Court had power to arrive 
at a decision but arrived at a wrong decision, 
it could not be said that that Court excercised 
its jurisdiction illegally or with material 
irregularity so as to justify an interference 
from the Appellate Court under section 92 
of Act XII of 1879, corresponding with sec¬ 
tion 115, Civil Procedure Code. In both 
those cases, the decisions were arrived at 
either on the facts or on a proper judicial 
consideration cf the matters placed before 
the lower Courts. In the present case, how¬ 
ever, the learned Judge admits in his judg¬ 
ment that he is unable to appreciate the 
reasons which led the Subordinate Judge to 
hold that he had no power to take cognisance 
of the suit, and to return the plaint to the 
plaintiff. Obviously, the learned .ludge in 
this case failed to grasp the point which 
really had to be determined, namely, whether, 
under the provisions of the Court Fees Act 
and the Suits Valuation Act, the valuation 
of the suit for the purposes of jurisdiction 
ought not to be Rs. 71 as found by the Sub- 
oulinate Judge. The le.arned Judge has 
simply accepted the valuation given by the 
plaintiil without attempting to ascertain the 
materials on which that valuation is based; 
in fact without arriving at a judicial decision 
at all. In our opinion, thi.s is a very different 
case frcin tho.se contemplated in the two 
decisions referred to above and is certainly 
one in which this Court should interfere, if 
satisfied that the decision of the lower Ap¬ 
pellate Court is wrong. 

It. has next been ccntendecl, on the basi.s 
of the decision of this Court in the case of 
Jlnri S(nih(n v. Kali Kumar (3), that the 
Suboidinale Judge was bound to accept the 
valuation given by the plaiiitiff and that be 
ought to have decided tluit the valuation of 
the suit was Hs. I.IOO. The case relied on 
is one in which the plaintiff gave certain 
data fcr arriving at tl.e value at which the 
suit was valued and this Court held that, 
when those data or materials were given, 
llieie was no reason why ihi.s Court should 
interfere and, on the basis of other dof i cv ma¬ 
terials’, should arrive at a different conclusion. 
That is, however very different from ti e 
{resent caee in which ll e plaintiff has given 

no materials or data to support the valuation 
(a) 32 C. 734; 9 C. W. N. GfU. 
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put forward for the purposes of jurisdiction. 
In our opinion, therefore the two points, 
which have been taken in snpporb of the 
view that this Court has not the power under 
the law to interfere with the decision of the 
lower Appellate Court cannot be sustained. 

The learned Pleader has then contended 
that, even if this Court has the power to iu- 
terfere, it .should not exercise that power, 
iirst, because neither party would be materially 
prajudiced if the order of the lower Court 
Wore allowed to stand and, secondly^ because, 
though the plaintiff has not stated the ma¬ 
terials on which the value was arrived at, 
still there are grounds for holding that that 
valuation was not excessive. So far as the 
first point is concerned, we do not think that 
iu this case we should decline to interfere 
because neither party would be prejudiced. 
As a matter of fact, the law requires that 
suits of certain values should be tried in 
certain Courts and the question of prejudice 
does not, in our opinion, arise. As regards 
the second point, it appears to us that the 
contention advanced on behalf of the plaintiff 
is not sound. The learned Pleader admits 
that his client’s case is that he had taken 
an agreement from the present petitioners 
under which he was to clear and bring under 
cultivation a certain piece of land and then, 
after a certain number of years and when 
the land had been brought under cultivation, 
he was to obtain a maurasi mokarari lease of 
the land at a certain rental. The learned 
Pleader contends that the effect of this agree¬ 
ment was to create, from the time when the 
agreement was entered into, a maurasi 
inokarari title in the laud and that, therefore, 
the valuation which the plainliff gave of the 
suit was not excessive. We do not think that 
it is possible to accept this view. The 
agreement was one of t he ordinary agreements 
for the purpose of clearing jungle lands and 
the lease, either permanent or temporary, 
which was to be granted to the lessee after 
the land had been cleared, was one which 
would commence to take affect from the lime 
when the laui was brought under cultivation. 
The suit was brought by the plaintiff in 
order to obtain that lease from the landlords 
and we think, in these circumstances and 
under the provisions of the law, that the 
proper valuation of the suit both for the pur¬ 
poses of Court-fees and for the purposes of 
ju^i^diction was that laid down in section 7 
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clause sub'olause (c), of the Court Fees 
Act. 

The result, therefore, is that the Rule is 
made absolute. We set aside the judgment 
and decree of the lower Appellate Court and 
direct that the plaint he returned to the 
plaintiff to be filed by him in the Court 
haring jurisdiction to try the suit. The 
petitioners are entitled to their costs in this 
Rule which we assess at three gold mohurs, 

"Rule made absolute. 


ALLAHABAD HIGH COURT. 
Exbcdtion First Citil Appeal No. 54 of 1912. 

May 7, 1912. 

TresenU —Mr. Justice Karamat Husain and 

Mr. Justice Tudball. 

AZIZ BUX— Objector—Appellant 

versus 

KANIZ FATIMA BIBI and another— 
Decree-holders—Respondents. 

Execution—‘Attachment—Execution application rfis- 
missed on objection—‘Revieio of the dismissal order — 
Attachment, whether subsists pendmg the review—Civil 
Procedure Code (Act V of 1908), 0. XXI, r. 57. 

Certain property was attached in execution of a 
decree. The judgment-debtor objected and the ap¬ 
plication for execution was dismissed. The decree- 
holder then applied for review. During the pen¬ 
dency of the application for review the judgment- 
debtor sold the attached property tc a third person. 
Subsequently, the application for review was grant¬ 
ed and the order dismissing the application for execu¬ 
tion set aside: 

Reid, that Order XXI, rule 57 of the Code of Civil 
Procedure did not apply, and that the attachment sub¬ 
sisted daring the pendency of the application for 
review. 

Execution first appeal from the decision 
of the Subordinate Judge of Meerut, dated 
the 20th of November 1911. 

Mr. Nihal Chand, for the Appellant. 

Mr. B. E. 0*Gonor (with him Mr, Ghulam 
Mujtaba), for the Respondents. 

JUDGMENT.—This is an appeal by a 
judgment-debtor from an order passed in 
execution proceedings. 

The person seeking to execute the decree is 
the assignee of a simple money-decree which 
was transferred to the Court of the Sub¬ 
ordinate Judge of Meerut. The assignee of 
the decree attached two lots of property, 
(1) property which was burdened with a 
mortgage in favour of her assignor, (2) property 
which was not so mortgaged. Both sets of 


property were attached. The judgment- 
debtor objected that the mortgaged property 
could not be sold in execution without a suit 
being brought on the mortgage. 

The first Court disallowed the objection, an 
appeal was preferred by the judgment-debtor 
to this Court, a Bench of which on 2nd June 

1909 upheld the objection and passed a 
decree dismissing the application for execution 
in toto. In this order there was clearly an 
error as some of the property attached was 
not mortgaged property. 

Accordingly, on lOfch August 1909, the 
decree-holder applied for review of the judg¬ 
ment of 2nd June 1909. The application 
was granted and this Court on 13th June 

1910 passed a modified order dismissing the 
application for execution only in respect to the 
mortgaged property and remitting therocoid 
to the lower Court with orders to continue 
with the execution of the decree according to 
law in regard to the rest of the property. In 
the meantime, the lower Court, on receipt of 
the decree of 2Qd June 1909, had, on 18th 
August 1909, sent the record into the record 
room. 

While tbe application for review was pend¬ 
ing, i e., between August lOfch, 1909, and Juno 
13fcb, 1910, the judgment-debtor sold the nou- 
mortgaged property to a third party. 

After the decision of 13lh June 1910, the 
decree-holder applied to the lower Court on 
the basis of this Court’s order of that date to 
go on with the execution proceedings and to 
sell the attached (non-mortgaged) property. 
The judgment-debtor (not his transferee) 
objected, pleading that under Order XXf, rule 
57, tbe previous attachment had ceased toexist 
and that a fresh attachment was necessary 
and the property could not be sold as he 
had already sold it to another person. 

The lower Court rejected the objection 
and hence this appeal by the judgment- 
debtor. 

Stress is laid on Order XXI, rule 57, The 
rule clearly does not apply. It relates to the 
case of a default by the decree-holder which 
prevents the Court from continuing the execu¬ 
tion proceedings and results in a dismissal of 
the application for execution by reason of 
that default. In such a case the rule lays down 
that the attachment ceases to exist directly 
the order of dismissal is passed. The rule 
allows the Court on the occurrence of such 
default to either dismiss the application 
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or adjonra the proceedings and adds that 
if the application be dismissed, the attachment 
ceases at once. 

In the present case there was no default. 
Kor after such a dismissal would the revival 
of the execution proceedings cause a revival 
of the attachment, at least so as to prejudice 
the rights of strangers who have in the mean¬ 
time acquired a title to the property [vide 
Patringa Koer v. Madhahanand Ram 
(1)]. This latter case does not help 
the appellant who is himself the judgment- 
debtor, nor is the case reported in 
Sasirama Rumari v. ^eherhan Khan (2) 
of any assistance for in that case there was a 
clear specific order releasing the property from 
attachment. 

Prior to the Code of Civil Procedure now 
in force, there was often considerable doubt 
whether an attachment came to an end on the 
passing of an order dismissing an application 
for execution by reason of the decree-holder’s 
default. [Vide Govinda Chandra v. Ricarlta 
hath (3)]. This has now' been set at 
rest by Order XXI, rule 67. But in the pre¬ 
sent case, there was no such older of dis¬ 
missal for default. The first order of dis¬ 
missal passed by this Court on appeal on 
2nd Juno 1909 was set aside on review and 
the order finally passed on the appeal only 
disallowed the application for execution in 
So far as it related to the mortgaged property, 
and upholding the application in regard to 
the property now in question and ordering the 
lower Court to go on with the execution oftho 
decree in respect thereto. 

In regard to tins property, there has, there¬ 
fore, been no dismissal of the application for 
execution. The lower Court’s order of 18th 
August 1909 consigning the record to the 
record room does not and cannot help the 
appellant. Ho made the transfer while the 
application for review was pending. We would 
point out that bis transferee has not come into 
Court. 

We hold that, in the circumstances of tliis 
case, tlie attachment of the property in ques¬ 
tion at no time came to an end and \vc, thcre- 
foie, dismiss the appeal with costs which in 
this Court include fees on the higher 
scale. 

Appcal ditivitilled. 

(1) 11 C. L. J. 4711; 12 Iml. iu,; IGC.W.N. 332. 

(2) 13 0. L. J, 213; 0 lud. Caa. 018. 

(a) 33 C. OUO. 


ALLAHABAD HIGH COURT. 
Execution First Civil Appeal No. 61 of 1912- 

May 16, 1912. 

Present:—Mv. Justice Karamafc Husain and 

iMr. Justice Tudball. 

MUKHTAR AHMAD—JUDaMEKT-DEUTOB 

—Appellant 
versus 

MUQARRAB. HUSSAIN— Decree-holder 

Respondent. 

Execution—Interlocutory order—Appeal—Civil Pro- 
cedurc Code (Act V of 1903), s. 47. 

An order of tljc Court disallowing an objection of a 
judgment-debtor that a fresh attachment was neccs- 
sary, is au interlocutry order from which no appeal 
lies. 

^ Jogodishury Debcav. Kailash Chundra Lakiry, 2i C. 
725} 1 C. W. N. 374; Sree Nath Roy v. Radha Nath 
Mookerjee, 9 C. 773; Rchary Lai Pundit v. Kader Nath 
MnllicJc, 18 C. 4l>9, referred to. 

Execution first appeal from an order of 
the Subordinate Judge of Moradabad, dated 
the 4tb of November 1911. 

Mr. Mnhanimad Ishaq, for the Appellant. 

Jlr. Abdul Raoof (with Iiim Mr. B. i?. 
O’Conor), for the Respondent 

JUDGMENT.—In this case property 
was attached on the 17th of July, 26tli of 
July. 27th of July, 28th of July and 12fch of 
August 1909, Tlte decree-holder along with 
his application filed au affidavit dated the 
loth of May 1909 giving full particulars us 
required by Order XXI, rule 66. After all 
these proceedings, the judgment-debtor 
objected to the execution of the decree. 
His objection was disallowed and his appeal 
to the High Court was also dismissed. 
When tlie record went back to the Court 
below in September 1910, notice was issued to 
the judgment-debtor under Order XXI, rule 
66 and the decree-holder was directed to 
file an affidavit under the same rule. But 
as no affidavit was tiled by him, the Court 
on the 11th of November 1910 struck off 
the case for default. The order runs as 
follows:— The decree-holder notwithstanding 
two acljournnienf s has failed to prosecute 
the pioceedings. The case, therefore, cannot 
be adjourned any more. The proceedings are 
struck ofl”. The Court, however, sub¬ 
sequently discovered that that order was a 
wrong order and that in fact there was no 
default of prosecution on the part of the 
decree-holder. It, therefore, held that the 
loi’iucr attiichnrent subsisted and that no 
tresh uttachmout was necessary and it 
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decided to go on ^ith the execation pro¬ 
ceedings. [The judgmenfc-debfcor objected 
that a fresh attachment was necessary bnt 
his objection was disallowed. From that 
order disallowing the objection this appeal 
is preferred. A preliminary objection to 
the hearing of the appeal is taken by the 
learned Counsel for the other side. The 
substance of his contention is that this 
order is an interlocutory order and does not 
ome within the purview of section 47 of 
the Code of Civil Procedure. The words 
of section 47 are, no doubt, very wide and 
if taken in their literal sense will cover 
every order of an interlocutory nature that 
may be passed in execution proceedings. 
But that does not seem to have been the 
intention of the Legislature. In our opinion, 
the view taken by Bauerji, J., in Jogodtshury 
Vehea v. Katlash Gkundra hahiry (1), is a 
sound one. On page 739, he remarked as 
follows:— It is not every order made in 
execution of a decree that comes under 
section 244. If that were so, every in* 
terlocutory order in an execution proceeding, 
such as an order granting or refusing 
process for the examination of witnesses 
would be appealable and far greater latitude 
would be given of appealing against orders 
in such proceedings than is allowed as 
against orders made in suits before decree— 
a thing which could hardly have been in¬ 
tended. [See Sree Nalfi Roy v. Radha Nath 
Mookerjee (2) and Behary Lai Pundit v. 
Kader Nath Mullick (3).] An order in 
execution proceedings can come under section 
244 only when it determines some question 
relating to the rights and liabilites of 
parties with I’eference to the relief granted 
by the decree, not xohen as in this cass^ it 
determines merely a?i incidental question as to 
whether the proceedings arc to hs conducted in 
a certain way. I may add that the language 
of section 241', which enacts that certain 
questions shall be determined by an order 
of the Court executing the decree and not 
by separate suit’, clearly indicates that the 
questions contemplated by the section must 
be of a nature such that it is possible 
<0 suppose that but for the section they 
could have formed the subject of determination 

(1) 21 C. 726} 1 C VY. N. 374. 

(2) 9 C. 773. 

(3) 18 0. 489. 


by a separate suit. But a question of an 
incidental character can never come under 
that description and an order determining 
such a question cannot, therefore, be a 
decree as defined in section 2”. We agree 
with this view which applies very aptly to 
the circumstances of the case now before 
us. The result is that we hold that no 
appeal lies from the order of the Court below 
and we dismiss the appeal with costs in¬ 
cluding in this Court fees on the higher 
scale. 

Appeal dismissed. 


ALLAHABAD HIGH COUaT. 

First Appkal f.ioji Order No. 15 of 1912, 

May 9, 1912 

Present: —Mr. Justice Karamat Husain and 

Mr. Justice Tudball. 

SALIG RAM —Applicant—Appellant 

versus 

RAM KISHEN DAS-Opposite Partv— 

Respondent. 

Hos judicata— Former application of insoloenoj dis- 
missed for failure to produce evidence — Whether second 
application jor declaration of insolvency is barred. 

Whore an application to bo declarod an insolvent 
is disnussed for failure to produce evidence, a second 
application for such declaration is not burred as res 
judicata. 

First appeal from an order of the District 
Judge of Farrukhabad, dated 27th October 
1911. 

Mr. fjulziri Ca/, for the Appellant. 

Mr. Sotya Ghandra Mookerji^ for the Re¬ 
spondent. 

JUDGMEMr.—In this case Salig Rim 
applied to bo declared an insolvent. His 
application was dismissed because he failed to 
produce evidence. He applied again and that 
application was dismissed, the Court holding 
that the principle of res judicata barred the 
application. We find ourselves unable to 
agree with the Court below that the 
principle of res applies to this case. 

The question whether the applicant was or 
was not isolvent was never tried and the mere 
fact that in consequence of his failure to 
adduce evidence his former application was 
dismissed, is no ground for holding that the 
present application is barred by the principle 
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ol res judxacia. We, therefore, set aside the 
order of the Court below, and send the case 
back to it for trial on the merits. Costs will 
abide the result. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 182 and 183 

OF 1907. 

April 29, 1912. 

Prctfcn^;—-Sir Ralph Benson, Judge, and Mr, 

Justice Sankaran Nair. 

M. MANIYAM PATTAR and others— 

AppellantsI 

^6VStL$ 

K. LAKSHMANA NATTAMA KARAN 

AND OTHERS—RESPONDENTS (iN No. 182) 

AND 

U, MANIYAM AND OTHERS—Respondents 

(in No. 183). 

'Irani^fcr oj IVopcjf*/ .^tr^ (IV of 1882), s. 106— EJcct‘ 
incut suit—Notice to ‘juit—Denial of laudlord'H title — 
J^urchosc by mortyoijee in Court sale —nnci 
foijmcnl of rent hij lessee to lessor's assiynce, whether 
ninoHiiis to (leJiial of the title of the jmrehaser in Court 
sole. 

Payment of rent by a lessee to the lessor’s assignee, 
IV ho took the property on usufructuary mortgage from 
the lessor, and attoruincnt to him, do not amount to 
the denial of the title of a purchaser of the property 
at Court sale held after the date of the said assign* 
jnent, so as to dispense ivith the necessity of giving 
notice to quit prior to an action in ejectment by the 
said purchaser to the lessee. 

Second appeals against the decrees of the 
Subordinate Judge of Palghat, in A. S. Nos. 
304 acd 313 of 1906, presented against the 
decrees of the District Munsif of Palghat, in 
O. S. Nos. 4C0 and 401 of 1904. 

Mr. A. Nilakanta Aiyar^ for the Appel¬ 
lants. 

Mr. T. li, Jtamachandra Aiyar^ for the Re- 
Bpondents. 

JUDGMENT.—It was first argued that 
the Ist defendant alone is entitled to raise 
tlie plea that there was no notice to quit and 
as he did not appear in appeal, the Appellate 
Judge was wrong in dismissing the suit on 
that ground. But we find that the question 
was raised by the Ist defendant and formed 
the subject of an issue and though there was 
no decision on this point by the Couit of 
liist instance, it was necessaiy for the Ap¬ 


pellate Court on appeal by the plaintiff to 
decide that question. 

It is next argued that the first defendant 
denied the plaintiff’s title and, therefore, was 
not entitled to notice. The Ist defendant 
was the 2Dd defendant’s tenant. Both the 
plaintiff and the 3rd defendant were simple 
mortgagees under the 2nd defendant and 
while a suit by the plaintiff to enforce his 
mortgage was pending, the 2nd defendant 
granted a usufructuary mortgage to the 3rd 
defendant to whom the 1st defendant attorned. 
The plaintiff became a purchaser in 
execution of his mortgage-decree. It is not 
contended that the attornment or pa}'ment 
of rent before his purchase was a denial of 
his landlord’s title because the plaintiff was 
admittedly not then the landlord. Nor can 
the subsequent payment of rent under the 
lease to the 3rd defendant, admittedly valid 
at the time it was granted, be treated as such 
deuial. The Ist defendant never denied his 
character as lessee nor did he set up the 
title of any person against his lessor or any 
person who may have acquired any title 
under his lessor. The only question was 
who was the representative of the lessor? 
We think, therefore, this contention also 
must be disallowed. 

The next question is whether the plaintiff 
is not entitled to recover arrears of rent. If 
the plaintiff proves his title, we do not see why 
a decree for rent should not be given to him 
in this suit. The lower Appellate Court has 
not decided the question whether he is so 
entitled. We must, therefore, ask the lower 
Appellate Court to return findings on issues 
Nos. 4 to 8 on the evidence on record. 

The findings should be submitted in six 
weeks, and seven days will be allowed for 
filing objections. 

After the return of the fiudiogs of the 
lower Appellate Court, the Court delivered 
the following 

JUDGMENT.—We accept the findings of 
the lower Appellate Court on the issues and 
dismiss the stcoud appeals with costs. 

Appeals dismissed. 
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GOPAL CHANDRA MUEERJI V. N0T06AR EDNDIT. 

CALCUTTA HIGH COURT. 

Civil Rdlb No. 5466 of 1911. 

April 16, 1912. 

Present' —Mr. Justice Mookerjee and 
Mr. Justice Caruduff. 

GOPAL CHANDRA MUKERJI- Decree- 

holder—Petitioner 

versus 

NOTOBAR KUNDU— Claimant- 

Opposite Party. 

Civil Procedure Code (Act V oflQOSj, ss. 115, 151, 
0. XXIf r. 58— Claim applicatiorvy if can be proceeded 
with after executioti sale—Inherent poiver, doctrine of^ 
Revisional potvers of High Court^Suhordinate Court 
acting in excess of jurisdiction and in violation of e.u- 
press provisions of Code, 

It is not competent to an execution Court to pro¬ 
ceed with a claim application under rule 58 of Order 
XXI of the Civil Procedure Code after the execution 
sale has actually taken place. 

The doctrine of inherent power has no application 
to a case of this description. That doctrine is ap¬ 
plicable when the Court finds it necessary, for the ends 
of justice or to prevent an abuse of its process, to 
make an order for which no express provision has 
been made by the Legislature. 

Panchanan v. Dwarka Nath, 3 C. L. J. 29 and Bukum 
Chand v. Namalanand, 3 C. L. J. 67; 33 C. 927, relied 
upon. 

Where a Subordinate Court has acted clearly in 
excess of its jurisdiction and in violation of an express 
provision of the Code, the High Court will not hesi¬ 
tate to interfere. 

Brajabala Dehi v. Ourudas Mandal, 3 C. L. J. 293: 
33 C. 487, followed. 

Role against the order of the Munaif of 
Kofcalpar, dated Angost 21st, 1911, allowing 
the claim of the opposite party with costs. 

Babu Abani Bhnshan Mukherji, for the 
Petitioner. 

Babu Jnanendra Nath Sarkar, for the Oppo¬ 
site Party. 

JUDGMENT.—The question of law raised 
in this Rule is whether it is competent to an 
execution Court to proceed with a claim ap¬ 
plication under rule 58 of Order XXI of the 
Code of 1908 after the execution sale has ac¬ 
tually taken place. 

The petitioner, in execution of adecree, dated 
the 4th April 1910, against one Kali Dasi 
Debi, attached certain properties. On the 23rd 
February 1911, the present opposite party 
preferred a claim but the claim was not ad¬ 
judicated upon till the 21st August 1911. 
Meanwhile the property had been sold on the 
25th April 1911 and purchased by the decree- 
holder. On behalf of the decree-holder auc¬ 
tion-purchaser, it had been contended that 
after the sale had taken place, the Court was 
no longer competent to proceed with the 


application under rule 58 and to make on the 
basis thereof an order under rule 60. In our 
opinion, this contention is manifestly well 
founded and must prevail. 

Rule 60 of Order XXI provides that where, 
upon the investigation contemplated in rules 
58 and 59, the Court is satisfied that the claim 
ought to be allowed, it shall make an order 
releasing the property wholly, or to such an 
extent as it thinks fit, from attachment. It 
is thus plain that an order under rule 60 must 
be made before the sale has taken place. This 
is also made clear by snb-rule (2) of rule 58 
which provides for the adjournment of a sale 
pending the investigation of the claim pre¬ 
ferred under sub-rule (1). But it has been 
argued by the learned Yakil for the opposite 
party that the Court below bad, under sec¬ 
tion 151 of the Code, inherent power to allow 
the claim after the sale and to set aside the 
sale which had already taken place and had 
been confirmed. In support of this view, refer¬ 
ence has also been made to the cases of Tufa^ 
zal flossein V. Raghunath Prasad (X), HtraLal 
Mukerji v. Premamoyee Debi (2) and Outdeo 
Singh Y. Chandrikak Singh (3). It is clear, 
however, that the doctrine of inherent power 
has no application to a case of this description. 
That doctrine is applied when the Court finds 
it necessary, for the ends of justice or to pre¬ 
vent an abuse of its process, to make an order 
for which no express provision has been made 
by the Legislature. Panchanan v. Dwarka 
Nath (4), Hukum Ghand v. Kamalanand (5). 
In the case before us, rule 60 plainly indicates 
that an order upon an application under rule 
58 must be made before the sale has taken 
place; upon the sale the application by which 
the claim has been preferred ipso facto ter¬ 
minates. The effect of these statutory 
provisions cannot be frittered away by an 
earnest appeal to the doctrine of inherent 
powers, specially as the objector is not without 
a remedy. It isopen to him to proceed under 
rules 99 and 100 after the property has been 
sold and an attempt is made by the pur¬ 
chaser to obtain delivery of possession thereof. 
It is also open to him to institnte a regular 
suit tor the declaration of his right which, if 

(1) 7|B. L. R. 186; 14 M. I. A. 40. 

(2) 2 C. L. J. 306 at p. 309. 

(3) 5 C. L. J. 611; 36 C. 193; 1 Iml. Cas. 913. 

(4) 3C. L. J. 29. 

(5) 3 C. L. J. 67; 33 C. 927. 
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his allegrations be true in fact, has not been 
affected by the execution sale. This, there¬ 
fore, is a case where the Court would not ex¬ 
ercise its inherent powers in contravention of 
the express provisions of rules 58, 59 and 60 
of Order XXI of the Code of 1908, 

It has finally been contended, on the 
strength of certain observations in the case of 
Q. P. Coolce V. The Equitable Coal Company, 
Limited (6^, that this Court ought not to 
interfere in the exercise of its revisional 
jurisdiction in a case of this description. But 
the case of Brn}ahala Deli v. Guru Do.v 
dal (7) shows that where a Subordinate 
Court has acted clearly in excess of its juris¬ 
diction and in violation of an express provi¬ 
sion of the Code, this Court will not hesitate 
to interfere. 

The result is that this Rule is made abso¬ 
lute and the order of the Court below dis¬ 
charged on the ground that the Court had no 
jurisdiction to make it after the property had 
been sold. The petitioner is entitled to his 
costs of this Rule; we assess the hearing fee 
atone gold mohur. 

Pule made ahiohtte. 

(fi) S 0. W. N. 021. 

(7) 3 C. .1. 2!»:V, 30 C. IH7. 


AtjLAHABAT) HIGH COURT. 
First Apceal from Ohokr No. ‘27 of 19 i 2 . 

May 21 , 1912 . 

Present :—Sir Henry Richards, Kr., K. C., 
Chief .Iiiatice, and Mr Justice Ta<lhall. 
BK'JHU SINGH and oi-hers—Defendants 

—Afprldants 


versus 

LACHMI NAIIAIN SINGH and others 
—P[.A I NTiKKs —Respondent.^. 

— f'lishiHi i>r fOHn«n‘/ — ()ims —\Vnjili-iil- 

niv — I’.iiiti’uri’, 

'I’lii* or iioii*oxi.stonci* of a cnsloin t»f pro- 

rniptioii Im* provi'il in tin* sann* itiaiiiiiT as :iny 

otluT Jpiostioii. Tin* proper issiK* ill lln* I'asf is ilons 
or <loc-H not the particular <‘Ustom allc;reil hy the 
plainlilT exist. The oim.s of proving the existence 
of sncli custom lies on the plaintiff and if lie is iinahle 
to produce evidence otlnT tfiaii an oh.scnre clause 
ill a iniiih.ul-orz, he must ho held to have faileil to 
prove tin; existence jf the eu.stoin. A irajib-ul rni 
is merely eviilenco. 

(litivfti Sintjli V. ChrUi lAtl , 33 A. 005 . H A. L. .T. 900 ; 

12 I mi. ''a.s. 9K. referred t ). 

Kilst. appeal from ui; order of the Di.s- 


trict Judge of Benares, dated the 26th January 
1912. 

Ur. Saiish Chandra Banerii (with him 
Mr. Qovind Prashad)^ for the Appellants. 

Mr. Mnti Lai Neferw, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for pre-emption. The plaintiffs alleged 
that they were co-sharers not only in the 
same thok but in the same paiii as the 
vendor, while the vendees were co-sharers 
in the same thok but not in the same patti 
with the vendor. The only evidence the 
plaintiffs appear to have adduced in support 
of the alleged custom was the wajib ul-arz 
of 18-t2, and certain judgments bearing on 
the interpretation of the clause in this 
uuiuh-ul-arz. 

The Court of first instance .seems to have 
presumed for the purposes of the case in 
the plaintiffs’ favour that a custom of 
pre-emption existed. It then went on to 
onsider whether or not on the terms of 
the wajib-uUarz the plaintiffs had a prefer¬ 
ential right over the defendants. It held 
that the plaintiffs had no such right and 
dismi.ssed the suit. 

O.^ appeal to the District Judge, the 
latter approached the cinsideration of the 
case entirely on a consideration of the actual 
terms of the wijih-ul arz and held that 
under the terms of the wuiih rd nrz the 
plaintiffs had a preferential right over the 
defendants and remanded the suit to the 
Court of first instance for disposal- 

The defendanU come here in first appeal 
from the order of remand. The clause in 
the w>Knb-nl‘arz is that, “A co sharer wish¬ 
ing to sell or mortgage his share should first 
inform liis co-sharers of tire thok and the 
pdli khas and afterwards co-.sharers of the 
village”. In our opinion, neither the Court 
of fust, instance, nor the lower Appellate 
Couit, has approached the consideration of 
the cise in a proper way. The question 
before the Court was as to the existence or 
iion-e.xistence of a custom of pre-emption 
giv i ng a preferential right of pre-emption to a 
co-.sharer in the same pitli and tho'c over 
co-sharer.s in the same lho\ but not in the 
same pttti. The existence or non-existence 
of this custom does not depend upon the 
conatiuclion of the wtHb-ul-arz. Tlie wajib- 
idarz is merely evidence. But, in our 
opinion, a plaintiff coining into Court could 
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not prove the exiHteQoe of a ousfcora of the 
nature claimed in the present suit by the 
mere produotion of an obscure clause in 
the wnjih-ttUarz. That the clause in the 
persent wajib^ul-arz is obscure is abundantly 
shown from the fait that different Judffas not 
only of Subordinate Courts but also of the 
High Court have interpreted it in different 
ways, Edge, G. J., and Baneiji, J., in one 
of the very judgments relied upon by the 
lower Appellate Court, describe the clause 
as obscure. As we pointed out in the cxse of 
Oanga Singh v. Gheiii Lai (1), the existence or 
non-existence of e custom of pre-emption must 
be proved in the same manner as any other 
question. The proper issue in the case is 
‘‘does or does not the particular custom alleged 
by the plaintiff exist”? The onus of proving 
the existence of that custom lies on the plain¬ 
tiff, and, in our opinion, if he can give no 
evidence other than the clause in the wijib- 
ul'Qiz he will have failed to prove the 
existence of the custom. 

The Court will, of cDurse, be entitled to 
consider the wajib^nUarz but taken by itself 
it is, in our opinion, in the circumstances of the 
present case, insufficient. We have thought 
it right to mention these matters because, 
while we agree that the case ought to 
be remanded for trial upon the merits, we 
do not agree with the learned Judge, in so 
far as he has decided the question solely on 
the words of the w ijib-nl-arz. The C.)urt 
of first instance in dealing with the case on 
remand will pay attention to the remarks we 
have made as to what the real issue in the 
case is. 

We discharge the order of the lower 
Appellate Court and remand the case to the 
Court of first instance with directions to 
proceed to hear and determine tlie same 
having regard to what we have said above. 

The Court will receive such further evidence 
as the parties may adduce. Costs of both 
parties will be costs in the cause. Costs in 
this Court will include fee.s on the higher 
scale. 

Cafte remati'lfiil. 

(1) 33 A. COl; 12 lull. Cas. OS; 8 A. L. J. JmO. 


' CALOCJTTA HIGH COURT. 

SsGOxD Civil Appeal No. 829 op 1910. 

March 8, 1912. 

Present: —Mr. Justice Haringfcon and 
Mr. Justice Mookerjee. 
PROSONNO KUMAR BASU— Dependant 

—Appellant 

versus 

JAMALUDDIN MAHOMED— Plaintipp— 

Respondent. 

Contract Act ("IK of 1872), ss. 69, 70—‘Contribution — 
Rent decree against plaintijf and defendant No. 2 — 
Tran.sferhy dejendant No. 2 of his share fodefendant No. 
1— Payment of decretal amount by plainti^^‘—Liability 
of defendant No. 1 to contribute. 

Tlio plaintiff and defendant No. 2 were under-j*yo^5 
possessing tholi* holding in equal lialvcs. De¬ 
fendant No. 2 sold lus half share in lOO-t to defen¬ 
dant No. 1. The superior landlord, who was not bound 
to recognise the sale, brought a rent suit against the 
plaintiff and defendant No. 2 for tho years 1902 to 
1905, and obtained a decree and in execution attached 
the moveables of tho plaintiff who thereupon satis¬ 
fied the decree and brought this suit for contribution: 

Held, that defendant No. 1 was liable to pay his 
share of the decretal amount under sections 60 and 
70 of the Contract Act. 

ilothoor.i Nath v. Kristo Kumar, t C. 369; Sioarni- 
moyee Debi v. Ifari Dis, 6 0. W. N. 9)3 and Smith v. 
Dinonath, 12 C. 213, applied. 

Appeal from the decree of the Sub-Judge 
of Dinajpur, dated December 4th 1909, affirm¬ 
ing that of the Munsif of that plica ditei 
March 31st, 1909. 

Bibu Mohini Mahin Gh 2 kraonrti, for the 
Appellant. 

Bib’j Goar Ghanlra Pal, for the Reipjul- 
ent 

JUDGMENr.—This is an appeal on behalf 
of the first defendant in a suit for contribution. 
The plaintiff an I the second defendant are 
under-ryo/s and possess their holding in 
equal halves. In 1904, the second defendant 
transferred his half share of the holding to 
the first defendant. The superior landlord, 
who was clearly not bound to recognise the 
transfer, brought a suit for arrears of rent 
against the plaintiff and the second defendant 
to recover his due.s in respect of the years 
1902 to 1905. He obtained a decree and 
proceeded to execute it by the attachment of 
the moveables of the plaintiff. The plaintiff 
thereupon satisfied (he decree and com¬ 
menced the present action for contribution. 
The sole question in controversy is whether 
the first defendant can be made liable for any 
portion of the .sum paid by the plaintiff. It 
has been argued on his behalf in this Court 
that he ought not to be made liable because 



5$ 


INDIAN CASES. 


SHEO BARAT RAM U. BEROAL ARD R.-W. RAILWAY 

neither under section 69 nor under section 
70 of the Indian Contract Act is any liability 
imposed on hand. 

Section 69 provides that a person, who is 
interested in the payment of money which an¬ 
other is bound by law to pay, and who, there¬ 
fore, pays it, is entitled to be re-imbursed by 
the other. It has been argued that 
the first defendant was not bound by law 
to pay the money which has been paid 
by the plaintiff, because the decree satisfied 
was not against the first defendant. Thi.s 
contention, upon a superficial view of the 
matter, may seem to have some force, but 
upon closer examination, it turns out to be 
fallacious. The plaintiff by the payment which 
he made satisfied the arrears of rent due on 
account of the holding and that rent was 
payable unquestionably by the plaintiff and 
the first defendant. We are, therefore, not 
prepared to hold that section 69 has no ap¬ 
plication. The view we take is supported 
by the observations in Mothoora Nath v. Kristo^ 
Kumar (1) and Su'arnamoyee Pebi v. Hari 
Das (*2), notwithstanding the dictum in Fntteh 
All v. Ounganath (3). 

But even if it be assumed that section 69 
has no application, section 70, undoubtedly, 
covers the case. That section provides that 
where a person lawfully does anything for 
another person not intending to do so gra¬ 
tuitously, and such other person enjoys the 
benefit thereof, the latter is bound to 
make compensation to the former in respecu 
of the thing so done. There can be no ques¬ 
tion that the first defendant has enjoyed the 
benefit of the payment made by the plaintiff. 
If tlie plaintiff had not satisfied the decree, 
the landlord might have proceeded to sell 
the liolding ill which the first defendant was 
interested. The result of the payment by 
tl»e plaintiff, consequently, has been that the 
property of the first defendant has been 

saved, and the act of the plaintiff cannot be 
deemed, to use the language in Danwdara v. 
Srnehny of "an ofiicious interference 

of one man with the affairs or property of 
another.” In our opinion, section '^ com¬ 
pletely covers the case [.SmiV/i v. J. 

Tl.e re.sult is that the decree made by the 

( 1 ) -1 c. ‘.m. 
u c. w. N. ti03. 

(a) H r. IOC. Ij. H. iio. 

(4) 18 M. 8H, tit p. 

(0) 12 o. 213. at p. 217. 


tma 

CO. 

Subordinate Judge must be affirmed and this 

appeal dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civil Role No. 5888 op 1911. 
April 12, 1912. 

Present: —Mr. Justice Harington and 
Mr. Justice Casperz. 

.SHRO BARAT RAM and others— 
Plmntipps —Petitioners 

versus 


The BENGAL and NORTH-WESTERN 
RAILWAY Co, AND another — Dependants 

Opposite Party. 

Railivny —Con«ivn»«e»it of goods—Rhh note'^Free^ 

,lorn of Railway CompantjJrom liability except where 

loss due to wilful negligence oj or theft by Company s 
CserrnnU—Burden of proof. 

The plaintiffs consigned certain goods throu^gh the 
defendant Railway Company. The contract between 
the parties provided that the Railway Company would 
not be liable for loss or damage to the goods except 

where the loss was duo to wilful negligence on the 

part of the Railway Company's servants or due to 
theft by the Company’s servants or agents. In a smt 
for loss of the goods: 

Held that the onus lay on the plaintiffs to prove 
that tho’y came within the proviso, that is, /‘‘^t ihe 
loss was due either to the wilful negligence of or theft 

by the Company’s servants. . - 

Rule against the decree of the Sma 1 Cause 
Court Judge of Saran, dated July 17th. 1911. 
Babus Divjrka Nath Mzthr and Byoy K. 

Bhattacharyyj, iov the Fetitiooera. 

Mr. B. 0. Mitter, Counsel, Mr. J B. Afoc- 
Nair and Babu Ambika Pada Chewdhury, for 


the Opposite Party. 

JUDGMENT. 


Harington, J.—This is a Rule calling on 
the opposite party to show cause why the 
judgment and decree of the Court below, in 
so far as it dismisses a portion of the plaint¬ 
iffs’claim, should not be set aside. The suit 
was one in which the plaintiffs recovered a 

decree fur Ra. 30 but they claimed to be 
entitled to a considerably larger amount re¬ 
presenting tlie value of some bags of black- 
pepper and catechu which were consigned to 
them by their vendor and which were not 
delivered by the Railway Company, ^fi’he 
suit was brought against the Railway Com¬ 
pany. The terms of the contract under 
which the Railway Company carried the 
goods are to be found in a documtnt headed 


IKDIAN OISBS. 


57 - 


Vol. X.Vi 

LILA RAU V 4 HDSARD RAl. 

“Risk Kobe, Form B**. In that document, a 
special contract limiting^ the liability of the 
Railway Company was made. And it was 
agreed between the parties that in considera¬ 
tion of the Railway Company accepting a 
lower freight than that which they were 
entitled to charge, the person who consigned 
the goods would absolve them from all liabi¬ 
lity for loss or damage to the goods. But 
then, inasmuch as the Railway Company is 
not in law entitled to divest itself of all 
liability, there was a proviso that the Com¬ 
pany would be liable for the loss due to 
wilful negligence on the part of the Railway 
Company’s servants or due to theft by the 
Company’s servants or agents. The result 
is, when the plaintiffs sued on that contract 
which made the Railway Company prima facie 
not liable, the onus lay on them to show that 
they came within the proviso: because the 
contract which they entered into expressly 
absolved the Railway Company from the 
liability which was imposed upon them by 
the ordinary law except under certain parti¬ 
cular circumstances in which their liability 
was preserved. Therefore, to succeed on that 
contract, they were obliged to show that they 
came within the particular exceptions which 
were provided against the freedom of the 
Railway Company from all liability. But 
they failed to show this and, therefore, failed 
in their action. 

1 am unable to accede to the argument 
which has been put before us by the learned 
Vakil for the plaintiffs that the onus lay on 
the Railway Company. That would be treat¬ 
ing the contract in a way which, in my view, 
would be wrong because it would be treating 
the contract as though it were the converse 
of what it is. 

Then it is said that there is no evidence to 
justify the learned Judge in coming to the 
conclusion to which he came. But there was 
evidence, as appears from the judgment, that 
the waggon containing these goods was found 
sealed at Sitarampur, that sometime before 
it came to the next station, the goods dis¬ 
appeared and that the Guard saw some bags 
lying on the line. 1 think the Judge is quite 
justified in inferring from the evidence that 
some person got into the waggon and threw 
out the bags with the iateution of stealing 
them. That being so, the plaintiffs, to bring 
their case within the exception, had to prove 
that this was done by the servants or agents 


of the Railway Company. This the plaintiffs 
failed to do. 

The result, therefore, is that the Rule must 
be discharged because, in my opinion, the 
judgment of the Court below is right. 

Caspersz, J.—I agree. 

Rule discharged. 


PUNJAB CHIEF COURT. 

Civiii Revision Petition No. 1585 of 1909. 

May 7, 1912. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Scott-Smith. 

Lila LILA RAM— Defendant—Petitioner 

versus 

Lala MUEAND RAT and anotebk — 
Plaintiffs—Respondents. 

Court-fee—Partition niit—Decree in accordance with 
award—Objections to award not considered—Revision 
application—Award attacked re mode of partition — 
Court-fee payable—Court-Fees Act (VII of 1870), 
Sch. II, Art. 17 (17)—Ex parte 
ceeding ordered by arbitrator against one party—Right of 
that party to fde objections to award. 

In a partition suit, a decree was passed in accord¬ 
ance with an arbitrator’s award. A., one of tlie par¬ 
ties, was directed by tliat decree to pay a sum of 
money to the other side in cash. Actual partition of 
the joint property of tlie parties was also effected by 
the decree. 

A. filed a petition for revision of the decree. In 
this petition ho sought two reliefs, (a) that he was not 
liable to pay the sum of money, and (b) that the 
Court below accepted the award as valid without con¬ 
sidering and disposing of his objections to that award, 
Ihe main allegation being that the arbitrator did not 
allow .1. a reasonable ojiportnnity to put the case be¬ 
fore him and that this had resulted in an unfair mode 
of partition being adopted. 

A. paid an ad valorem Court-fee as regards the first 
relief (a) and a Court-foe of Ks. 10 as regards relief 

(f>). 

The right of the other parties to shai’e tlie joint 
family property was not disputed; nor did A. 
urge in revision that any particular piece of property 
of a definite value should have been allotted on parti¬ 
tion to him and not to the other parties: 

Held, (1) that the petition for revision was properly 
stamped; 

(2) that it was not possible to estimate relief (b) 
at a money value and, consequently, in respect there¬ 
of, a Court-fee stamp of Rs. 10 was sufficient. 

Dharm Das v. Ajudhia, 70 P. R. 1881; Mchtab Rai 
V. Copal Rai, 104 P. R. 1905; 152 P. L. H. 1905, Hari 
Mohan Singh V. Kali Prasad Chaliha, 33 C. 11, ex¬ 
plained and distinguished. 

The mere fact that ex 2 xtrte proceedings have been 
taken against one party by an arbitrator is not sntti- 
cient to justify the summary rejection of the objec¬ 
tions to tlie arbitrators’ award filed by that paitv. 
Whether ex parte proceedings taken by the arbitrator 
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arc justified or not, the award made by the arbitrator 
ia one the validity or invalidity of which has to be 

considered by Uie Court. 

The party, against whom rr jwr/e proceodinf^s are 

ordered by'the arbitrator, has every riglit to un op¬ 
portunity to file objections to the award which the 
Court is'hound to consider, if they arc Tilod withiathe 
time prescribed by law. 

Petition, under section 70 (a) of Act XVIII 
of 1884 as amended by Act XXV of 1899, for 
revision of the order of the District Judge, 
Dera Gha/.i Khau, dated the Hth April 1909 

decreeing plaintiffs’ claim. 

Rai Bahadur Lala Snkh Dial, for the Peti- 


tior.er. 

Tiula Sar.gnm Lai, for the Respondent. 

•lUUOMKNT.—The facts, so far as they 
are material to the decision of the question 
as to the amount of Courc-fee leviable on the 
petition for revision before us, are fully stated 
in the referring order of Mr. Justice Jolinstone. 
The arguments advanced by each side in 
support of its position are also summarised 
in the said order and nothing fresh of any 
importance has been urged at this hearing. 
After giving our most careful consideration 
to the decisions cited by the Pleader for the 
respondents, we think that the coirect amount 
of Court*fee has been paid on this petition 
fonevision. Dhann Vass v. Ajudhta Pei-shadil) 
was a case in which the C'ourtof first instance 


had awarded to the tlmn plaintiff.-^, in ac¬ 
cordance with the award of the arbitrators, 
propeity shown in the decree to be of the 
value of Hs, 1,45,200, and the object of the 
appeal was to have that decree set aside. 
The amount or the value of the subject- 
matter in dispute in that appeal was, tlierc- 

fore. dearly IN. 1,45,200, and, theiefore, 

('ourt-fees upon that amount were levied. 
In Mrhtah lioi V. Gnpal Pai (2), the suit was 
by the minor inemher of a joint Hindu family 
for separate po.^sessioD, by partition, of liis 
(,ne-third share of the joint estate whicli was 
valued at IN. 53,227-1-1, and as the suit 
deaily fell under section 7, sub-section (/r), 
danse (^) of the Court Fee.s Act, 1870, the 
Court -fee payable on the memorandum of 
appeal was held to he an ad valorem fee 
,ni the value of the share claimed. In 
//.n/ M^'han Singh v. Kali Vrasad Chtdiha (.3), 
ti,r dtcrue passed in accordance with the 
,.\\aidof axbiliators was to the effect that 


( 1 ) 70 p. It. ISSl. 

CJ) lol I'. It. ItH):.; V. h. It. 1005. 
V, 11. 


the plaintiff shall recover from the defendant 
the sum of Rs. 3,248 and it was consequently 
held that the memoraudam of appeal was 
chargeable with an ad valoren Court-fee 
stamp on the said amount, inasmuch as that 
was clearly the subject-matter in dispute in 
appeal within the meaning of Article (1) of 
Schedule (0 of the Court Fees Act, 

None of the above decisions, in our opinion, 
apply to the present case. Here the right 
of tlie rtspondents to share the joint family 
property is not disputed, nor does the peti¬ 
tioner urge in this Court that any particular 
piece of property of a definite value should 
have been allotted to him on partition and 
not to the respondents. He, no doubt, urges 
that he is not liable to pay the sum of 
IN. 1.883-4*7, which he has been directed by 
tlie award to pay to the other side in cash; 
and so far as the decree sought to be revised 
embodies that part of the award, the peti¬ 
tioner has paid an ad valorem Court-fee upon 
the said amount. Bat, in respect of the rest 
of the decree as based on the award, his real 
complaint is that the Court below has accept¬ 
ed the award as valid without considering 
and disposing of his objections to that award, 
the main allegation being that the arbitrator 
has not allowed the petitioner a reasonable 
opportunity to put the case before him, and 
that this has re.sulted in an unfair mode of 
partilioii beiug adopted by the arbitrator. 
So far as tlii.s part of the subject-matter 
in dispute in revision is concerned, xve 
tliink that it is not possible to estimate it 
at a money value. The case is, therefore, 
cuvered by Article 17, clause (VI), Schedule 
II of the Court Fees Act, and iina the relief 
sought by this petition for revision, apart 
from tlie relief as to the sura of Rs. 1,883-4-7 
referred to above, a Court-fee stamp of 
IN. 10 is, therefore, sufficient. 

On the merits, the petitioner has the 
strongest po.ssible case. As the District 
Judge has stated in his order, the arbitrator 
I’cported to the Court that the defendant, 
now petitioner before us, was trying to pro¬ 
long the case by not pi'oducing his witnesses 
before the arbitrator, and the latter applied 
(o the Court to warn the defendant to pro¬ 
duce the evidence without delay. The Dis¬ 
trict Judge accordingly warned the defendant 
<in the 23rd January 1909; but in spite of 
that warning on the 5th February 1909, the 
defendant did not appear before the arhitra- 
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tor, and proceedings were, therefore, conducted 
by the arbitrator ex parte and he submitted 
an award to the Distiict Judge on the 6th 
March 1909. On the 19th March 1909, the 
defendant filed objections to the award; but 
the District Judge refused to consider those 
objections on the ground that the defendant 
was not entitled to urge them because the 
order for ex parte proceedings (whether one 
passed by the Court or by the arbitrator is 
not very clear) had not been set aside. T.lie 
District Judge then passed a decree ex p irfe 
against the defendant-petitioner in terms of 
the award, and tlie present petition for re¬ 
vision seeks to have that decree set aside. 
The District Judge was obviously in error in 
declining to consider and dispose of the ob¬ 
jections to the award tiled by the petitioner. 
Whether the ex parte proceedings taken by 
the arbitrator against the petitioner were 
justified or not, the award made by the 
arbitrator was one of which the validity or 
invalidity had to be considered and decided 
by the District Judge; and the petitioner had 
every right to have an opportunity to file 
objections to the award, which objections were 
duly filed. Once the objections were filed 
within the time prescribed by law, the Court 
was bound to consider them, and the mere 
fact that ex paite proceedings had been takeu 
against the petitioner by the arbitrator was 
not sufficient for the suraraaiy rejection of 
those objections. The objections went to 
the root of the arbitration proceedings and 
called in question not only the validity of the 
procedure adopted by the arbitrator, but also 
the correctness of some of the facts and the 
accounts on which the award was based. In 
our opinion, the District Judge acted with 
material ij regularity and failed to exercise a 
jurisdiction vested in him by law in refusing 
to consider the petitioner's objections; and 
we accordingly accept this revision, set aside 
the decree of the Distiict Judge, aud send the 
case back to him for disposal according to 
law. Under section 72 of the Punjab Courts 
Act, we direct that the amount of Court-fee 
paid on this petition be refunded, the other 
costs being costs in the cause. 

Kevision accepted', 
Case remavded. 


CALCUTTA HIGH COURT. 

Privy Council Appeal No, 6 of 1912. 

February 29, 1912. 

Present: —IMr. Justice Brett and 
Mr. Justice Carnduff. 

HARTSH CHANDRA TEWARI— 

Plaintiff—Appellant—Petitioner 

versus 

The CHANDPUR Co., Ld. —Dependants— 

Respondents—Opposite Party. 

Liinitaiioix --tcf {IX of 1908), ss. 5, 12 —Priotj Council 
Appeal—Aiiplication for leave—Allowance of period 
ocenpied in obtainini/ copy oj decree—Pale of .'iiyning 

decree—Veiny for irhich applicant not respon/iUde _ 

Applicafion for copy xnade after period of limitation had 
e.ipircd—Misled by Fall Bench ruling—Sufficient cause 
for di'lay in filivy application. 

Section 12 of tho Limitation Act, 1908, Ima boon 
made applicable to applications for leave to appeal 
to His Majesty in Council. Therefore, allowance 
must now' be made for tho period occupied in obtain- 
ing a copy of the decree. 

There is no rule in tho High Court providing that 
the Judges shall, at the time of signing decrees, 
note the date on which they sign so that in fact 
there is no definite record from which the date 
when a decree is signed can be accurately ascertain¬ 
ed. 

The principle underlying section 12 is that tho 
applicant is only oatilled to be excused for a dela}' 
for which he was not himself responsible. 

Bechiv. Ahsaunillah Khan, 12 A.4G1, (F. Ih), relio<l 
upon. 

A judgment of tho High Court against which tlic 
applicant souglib to appeal to His Majesty in Conneii 
wiisdolivered on July 7. 1911. Tlie applicant stated on 
atlirmation in an nfii<l!ivit that the decree Wiis . signed 
by the Judges about a month aftei- tlie date of 
the judgment and r<‘reivcd by the Peshkar from 
the llench Clerk on-\ugu.st 8, IDII, and it was not 
till then that the decree was available for copying. 
Application for a cojiV of tlie judgment and decree of 
the High Court was not made till January 20th, 1912, 
that is to sa}', more than 0 months after the date 
of tho judgment, and the copy was delivered on the 
same d.ay. Application for leave to appeal to Ilia 
Muje.sty in Council "'a.s then made on January 30th 
1912. 

Held, that tho applicant, having failed to apply for 
a copy of the judgment and decree within tho period 
of limitation, cannot be allowed to say that he was 
prevented from filing the application in time hy reason 
of tho fact that the decree was not signed and tliat 
therefore, ho was not entitled to a deduction of the 
period which expired between tho signing of tho jmlg. 
mont and the signingof tho decree. 

liani Madhub Mitter v. Malunyini Pasi, 1.3 0. 10+ 
(F. B ), distinguished. ’ 

But as there were grounds to support the contention 
of the applicant that he was misled by tho Full Herich 
ruling in Bani Madhub Mitter v. Matungini Piisl,Fl (!, 
10+, the nigh Court, under section 5 of the Limitatiou 
Act, 1908, admitted the application. 
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Petition for leave to appeal to His Majesty 
in Council from the judgment and decree of 
the High Court (Holmwood and Teunon, JJ J, 
passed in Regular Appeal No. 230 of 1907 on 

July 7th, 1911. 

Baba Karunamoy Bose, for the Petitioner. 
Baba Jogesk Chandra Roy, for the Opposite 

Party. 

JUDGMENT. 

BretT»J.— The value of the property in 
the suit in respect of which this application 
is made f jr leave to appeal to His Majesty in 
Council is Rs. 21,206-10. The decisions of 
the two Courts are, however, concurrent and 
it will, therefore, be necessary for the appli¬ 
cant to satisfy 08 that his appeal raises a 

substantial question of law. 

The question, however, which we have to 
determine first is whether the application 
has been made within the time limited by 
the law or whether it is barred by limitation. 

The judgment, of this Court against which 
the applicant seeks to appeal, was delivered 
on the 7th July 1911, and the application 
was made on the 30th January 1912. that 
is to say, after an interval of six months and 
23 days. The period fixed 
Schedule 1 of the Limitation Act (IX or iyu»;, 
within which such an application should be 
made is six months from the date of the dec¬ 
ree appealed against, and, unless the appli¬ 
cant is able to make out a case to avoid the 
bar of limitation, his application must neces¬ 
sarily he dismissed. 

The case put forward by the appellant is 
as follows;— Though the judgment of this 

Court was delivered on the 7th July 1911, 
he says that the decree, which, as required 
by Order XX, rule 7, bears the same date as 
the judgment, was, in fact, not signed HU 
about a month afterwards, and he has filed 
ill support of his application an affidavit, the 
becond paragraph of which runs as follows: — 


“That the decree was prepared and signed 
by the Hou’ble Judges after about a month 
of the same (the date of the judgment, the 
7Lh July 1911), and the decree, duly prepared 
and signed, was received by the Peabkar 
from the Bench Clerk on the 8th August 
l!7ll, and it was not HU then that the decree 
waa available for taking copies of the same”. 

The applicant relies on section 12 of the 

l.iu,itatiou Act (IX ot 1908) and on the J-nil 
Uench decision of this Court, in the case of 

^ ^ f • 

X 

No. - 


BaniUadhuh Milter y, Matungini Da$i (1), 
to support the contention, that the application, 
having been made within six months from the 
date when the decree was signed, was in 
time. 

In dealing with the affidavit, we have to 
observe that it is not precise as to the date 
on which the decree was signed, nor does it 
explain the circumstances under which the 
decree was not available for the purpose of 
preparing a copy of it till the 8th August, 
nor what proof the applicant had that such 
was the fact. 

Application for a copy of the judgment 
and decree was not made till the 26th 
January 1912, that is to say, till more than 
six months from the date of the judgment, and 
the copy was delivered the same day. ^ 

It cannot, therefore, be urged that in this 
case the applicant was prevented from ob¬ 
taining a copy of the decree before the 8th 
August, for in fact he made no effort to obtain 
a copy till the 26th January following. 

Only one day’s delay having occurred in 
furnishiug the copy of the decree, section 12 
of the Limitation Act by itself cannot assist 
the applicant to avoid the bar of limitation. 

The Pull Bench decision of this Court on 
which the applicant relies, dealt with the 
question of limitation under section 12 of the 
Act as affecting appeals from decrees passed 
by two Munsifs in 1836. In that year the 
corresponding provision in the old Liinitation 
Act of 1877 did not apply to applications for 
leave to appeal otherwise than as a pauper, 
and. theiefore, did not apply to applications 
for leave to appeal to His Majesty in Council, 
and the judgment of the Full Bench at the 
time of its delivery certainly did not. and 
could not be taken to, apply to such appli¬ 
cations. 

It must also be noticed, that before the 
delivery of that judgment, the date of the 
signing of the decree had to be entered by 
Judges of the lower Courts in the order- 
sheet in accordance with the rules of the 
High Court, and after that judgment had 
been delivered, in order to assist further the 
Appellate Court, instructions were issued by 
the High Court to the Subordinate Courts 
directing the Judges of those Courts to note 
on the decree itself the date when it was 
signed. In those Courts, therefore, there 


(1) 13 C. 104. 

■ I . . T 
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was and is a definite record of the date when 
the decree is signed. 

In that judgment, the Full Bench held as 
follows:— 

*'In our opinion the fact that the decree 
was not in existence, that is, signed by the 
particular Judge, and could not, therefore, be 
copied until 23rd July, that, is six days after 
the date that it bears (t.€., the date of the 
judgment), entitles the appellant to ask us 
to deduct those six days in addition to the 
eight days’ (delay which occurred in obtain¬ 
ing a copy of the decree), and thus to hold 
that under section 12 (of the Limitation Act) 
the appeal has been presented within the 
prescribed period.” 

The contention advanced on behalf of the 
appellant is that, since section 12 of the 
Limitation Act has been made applicable to 
applications for leave to appeal to His Majesty 
in Council, that decision must be taken to 
apply to such applications as well as to 
appeals against the decrees of the subordinate 
Civil Courts: and that it entitles the appli¬ 
cant to claim a deduction of the days inter¬ 
vening between the delivery of judgment 
and the signing of the decree. In the pre¬ 
sent case if such an allowance be made, the 
application would apparently be in time. 

In the case of Bechi v. Ahsan ullah Khan 
(2), a Full Bench of the Allahabad High 
Court, in dealing with the effect of section 12 
of the Limitation Act, held that ‘^in comput¬ 
ing the time to be excluded under section 12 
of the Limitation Act from a period of limi¬ 
tation, the time requisite for obtaining a 
copy does not begin until an application for 
copies has been made. If, therefore, after 
judgment the decree remains unsigned, such 
interval is not to be excluded from the period 
of limitation unless, an application for 
copies having been made, the applicant is 
actually and necessarily delayed through the 
decree not having been signed.” Dissent 
was then expressed from the decision of the 
Full Bench of this Court in the case of 
Bani Madhuh Mitier v. Matungini Dasi (1). 

In this High Court, the practice before the 
passing of the new Limitation Act was in 
accordance with the law to apply strictly 
the rule of limitation and not to make any 
allowance for the time occupied even in 
obtaining copies of the decrees. Since the 
passing of the new Act allowance for that 

(2) 12 A. 261. 


period must now be made, and this has been 
so held by this Court in Eastern Mortgage and 
Agency Go. Ld. v. Puma Chandra Sarhagana 
(3). 

But in this Court there is no rule provid¬ 
ing that the dates of signing the decrees 
shall be noted by the Judges on them at the 
time of signing, so that there is in fact no 
definite record from which the date when a 
decree is signed can be accurately ascer¬ 
tained. To extend the application of the 
Full Bench ruling of this Court to applica¬ 
tions for leave to appeal to His Majesty in 
Council, in existing circumstances, would 
have the result of indefinitely extending the 
period of limitation, for there would be no 
record by which its limit might be ascer¬ 
tained. 

There is, too, a marked point of distinction 
between the facts of the case now before ns 
and the facts of the cases which were before 
the Full Bench of this Court in 1886. In 
one of those cases, the application for copy 
had been made before the decree had been 
signed, and in both cases the applications for 
copies had been made before the period of 
appeal reckoned from the date of the judgments 
had expired. In the case now before us, the 
application for the copy of the judgment and 
decree was not made till after the expiry of 
six months from the date of the judgment, that 
is to say, till after the period of limitation, if 
reckoned from the date of the judgment, had 
expired. 

The Full Bench of the Court, in dealing 
with the question of limitation in 1886, con¬ 
sidered what would be the effect if the decree 
were not signed till after the period of limi¬ 
tation bad expired, but did not consider what 
would be the effect if the appellant had taken 
no steps to obtain copies of the decree within 
the period of limitation. 

This point was considered by the Full 
Bench of the Allahabad Court and appears 
to be of considerable importance in the 
appeal before us. 

In dealing with that point, the Allahahad 
Court held that the appellant was only en» 
titled to be excused under section 12 of the 
Limitation Act for delay for which he was 
not himself responsible, and that appears to be 
the principle underlying that section. 

We are not prepared to .hold that the 
judgment of the Full Bench relied on by the 

(3) [39 0. 610i 16 lud. Caa. 497 Infra, 
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appellant is a bitidiug authority on us in the 


present case. 

We are of opinion that in the pre.sent 
ease, the applicant is not entitled to ask 
us under section 12 of the Limitation Act 
to deduct the period which expired between 
the signing of the judgment and the ‘signing 
of the decree because he, having failed to 
apply for a copy of the judgment and decree 
within the period of limitation, cannot be 
allowed to say that he was prevented from 
filing the application in time by reason of the 
fact that the decree was not signed. 

The applicant further asks us to admit the 
appeal under the provisions of section 5 of 
the Limitation Act. His case is that he 
was misled by the judgment of the Full Bench 
of this Goiiit into the belief that he would be 
allowed, under section 12 of the Act, to ask 
for a deduction of the period which elapsed 
between the date when the judgment, was 
delivered and the date when the decree was 
signed. As this is the first occasion on which 
that point has been raised and there are 
grounds to support the contention that ho 
was so r/iisled, we think Jhat, in the circum¬ 
stances, we may accept this contention aiid 
undei- section 5 of the Act allow an extension 
of the period of limitation to cover the time 
between the date of the judgment and the 
date of signing the decree. At the same time, 
we desire to say that we grant this concession 


with consideiable hesitation. 

('AKNOL’Kr, J—I agree. The Full Bench 
:ieci.sioTi of the Gourt on the construction of 
section 12 of the Limitation Act, must, 1 

hiiik, he distinguished on the ground that the 
rule whicli it lays down in lespect of appeals 
from the decrees of the Subordinate Courts, 
IS a rale wl.icli, regard being had to the cir- 
jum.stances and the practice here, cannot be 
ipplied to, and would surely not have beeu 
laid down by the Full Bench in connection 
with appeids from the decrees of tliis Court. 
l<’or wl.at we have to deni wirh under sec 
lion 12 is a matter of exact computation and 
!l,e material for making the deduction pros- 
•ribed l.y the Full Bench for the ih 

iiltogelber wanting in tins Court. But the 
.pplicant may. 1 think, be excused for having 
failed to perceive this distinction aud acted 
the assumption that the recent alteration 
in the law would have the result of giving 
liiiM Ulu buiiulit. of tlio iluauctiuu. And I 
tind that, oo far aa oau be aBcertaiued, to 


l1912 


statement that the signed decree was not 
received from the Judges before the 8fch 
August is correct. No doubt, it is possible 
that it had, nevertheless, been signed before 
the 30ih July, in which event the time limit¬ 
ed by law, even if calculated from the date 
of signing, w’ould have expired before the 
present application was filed. But it ia 
highly improbable that there was such delay 
and, on the whole, the case seems to me to 
be one in which relief may, pro hac rice, 
properly be given under section 5 of the Act. 

The value of the subject-matter of the suit 
ill respect of which the present application 
is made is over Rs. 10,000, but as the judg- 
meuts of both the Courts below are concurrent, 
it is necessary for us to determine whether 
the appeal raises any substantial question of 
law. The learned Pleader for the opposite 
party has admitted that he cannot contest 
the assertion in.ade by the petitioner that 
the proposed appeal to England involves 

substantial question of law. 

We have read through the judgment of this 
Court and wo think that there is no doubt 
that the proposed appeal raises an important 
question of law as to limitation. IVe find that 
the Judges of this Court before whom the 
appeal came were not of the same opinion on 

this point. ^ , 

In the circumstance.s, we are of opinion 
that the case is one in which a certificate 
ought to ba granted for leave to appeal to His 
Msijesly in Council. 

Leave granlc.l. 


PUNJAB CHIEF COURT. 

Skcond Civil Appkal No. 853 of 1910. 

May 21. 1912. 

Vresent-. —Mr. Justice Robertson and 
Mr. Justice Rattigau. 

JUMA AND OTBKRS-[)liFKNDAHT3— 

Appellants 

versus 

MUBARAK KHAN and others— 
Plaintiffs—Respondents. 

.bo.ijvt—CMk’i'i ncHinj aside 
.nijiird /(>/■ (irbitritfor's inisconduct can bt-’ alt-ickcd ia 

decree. 

iviicii all appoal is liiiully ju’cforroil ai^aiust a decree 
of a Court of lii-dt iustnneo, whicli Court lias, in the 
com so of the Huit, boL aai'lo au award of tliu arbitra- 
told oil tlio grouu'-l of niLscoiidu it, tlio ordor ujttiag 
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aside the award cau be traversed in the appeal against 
the whole decree. 

Qanga Prasad v. Kura, 28 A. 408; A. W. N. (1906) 
64; 3 A. L. J. 108, dissented from, 

Achutayya v. Thimmayya, 31 M. 345; 18 M. L. J. 
228; 3 M. L. T. 315; Sher Jang v. ^Lnihan, 72 P. R. 
1881; Jfttsammat Bhoi v. Sher Baz Khan, 59 F. R. 1875, 
followed. 

Second appeal from the order of the Divi¬ 
sional Judge, Multan, dated 12th April 1910, 
confirming that of the District Judge, 
Multan, dated 14th November 1908, decreeing 
plaintiS’s claim. 

Mr. Shah Nawaz, for the Appellants. 

Mr. Fozl Elahi, for the Respondents, 

JUDGifENT.—This case has been pre¬ 
sented as an appeal whereas, as a matter of 
fact, no appeal lies inasmuch as the value of 
the suit cannot be held to be Ks. 1,000 or 
upwards. We have been asked to treat it as 
an application for revision and we proceed 
to deal with it as such an application. 

The suit is by mortgagors to obtain posses¬ 
sion of certain property which they allege 
was mortgaged many years ago to the defend¬ 
ants. The lower Appellate Court has held 
that it having been shown that this mortgage 
was entered in the Settlement Papers of 1858 
but not in the cursory Settlement of 1855, it 
must bo presumed that it was executed some¬ 
time between those two dates and conse¬ 
quently within sixty years of the date of suit 
and so within the period of limitation. 

Defendants, it must be noted, have never 
denied the fact of the mortgage nor that it 
was a mortgage with possession under the 
terms of wliich any surplus produce was to 
be credited towards re-payrueut of principal. 

Both the Court.s have held that the suit 
was within time and as they have decided 
this point on the evidence on the record as 
noted above, we consider that there is no 
ground for revision under the considerations 
submitted in the first ground. 

We also consider that, considering the ap¬ 
parent value of the land and the very long 
time tlie mortgagees have enjoyed possession, 
the lower Courts were quite entitled to come 
to the conclusion, which they did, that the 
entire mortgage-money with interest had 
been paid off by the produce of the land. 
This being so, we see no ground for revision 
under the 3rd, 4th, and 5th grounds of ap¬ 
peal. 

As regards tho second point, however, wo 
think that the lower Appellate Court was 


wrong in holding that no appeal lay from tho 
order of thelDistrict Judge attributing mis¬ 
conduct to the arbitrators and setting aside 
the award. No doubt, there have been con¬ 
flicting opinions expressed by the High Courts 
upon this point. In Qanga Prasad v. Kura 

(1) , it was decided that no appeal lay from an 
order of the first Court setting aside an award 
of arbitrators on the ground of misconduct. 
This view was dissented from in a later 
judgment by a Bench of the Madras High 
Court reported as Achuthayga v, Thimmayya 

(2) , We are inclined ourselves to take the 
view that the decision of the Madras High 
Court is the correct one. We find, however, 
that the point has been actually before two 
Benches of this Court, the judgment of the 
last of which is reported as Sher Jong v. 
l^laihun (3). That, no doubt, was a decision 
based on section 591 of the Code of Civil 
Procedure, 1877. The Madras ruling was 
under section 591 of the Code of Civil Pro¬ 
cedure of 1882. These sections are identical 
in the two Codes. Section 105 of the Code, 
now in force, paragraph 1, diifers in no’ 
material particular from section 591 ot the 
Codes of 1877 and 1S82. In Sher Jang v. 
MaUmn (3), it was clearly held, following a 
previous judgment of this Court [Uusammat 
Bhoi V. Sher Baz Khan ^1)], that an appeal 
does lie from an order setting aside tho 
award of arbitrators when the whole decree 
is appealed against though there is no sucli 
appeal from such an or der as an interlocutory 
order. We must take it, therefore, as the 
view of this Court, from which we see no 
reason to differ, that when an appeal is 
finally preferred against a decree of a Court 
of first instance, which Court has in the course 
of the suit set aside an award of arbitrators on 
the grounds of misconduct, the order setting 
the award aside can be traversed in the appeal 
against the whole decree. For this reason 
we are constrained to hold that the order 
of the learned Divisional Judge to the fol¬ 
lowing effect is incorrect:—“The first point 
I may note is the contention that the order 
of the District Judge, finding misconduct on 
the part of the original arbitrators, is incor¬ 
rect. No appeal lies against an order of this 
description, so that point cannot be con- 


(1) 2.SA. 40S:A. W.N. (190G)G4;3A h J 


(4) 5'J F. n. 1875. 
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sidered.” An appeal did lie to hig Court and 
he is bound to decide the point. 

We accordingly set aside the decree of the 
lower Appellate Court and return the case 
to him for decision of the point against which 
he has held that no appeal lay. No other 
piioint in the case is to be re-opened. The 
learned Divisional Judge will decide this 
point and pass such order on the whole ap¬ 
peal as may become necessary from such de¬ 
cision. Costs will be costs in the cause. 

Case remanded. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1379 ok 1910. 

May 3, 1912. 

Fresenli —Mr. Justice Stephen and 
Mr. Justice Richardson. 

AMAN GAZI— Defendant—Appellant 

versus 

Maharaja BIRENDRA KISHORE 
MANIKYA BAHADUR— Plaintiff- 

Respondent. 

JAmitaitOH — Suit h'j zemindar (or declaration of title 
and or altcrnntivchj for nsscf^s^mcnt of rent — 

Itccord-oj-rujhu—date of —Commc/iCf»«(?n^ 
of period of limitation. 

l)n Kebiniary lllh, iBUo, the defendant set up .i title 
before the Settlement Oitieer claiming to hold certain 
lands rent-free. No actual decision by the Settle- 
inent (Jthcer was come to, but the Record of Rights, 
which was finally published onJuly 9th, 1906,contained 
entries to the effect that the defendant was a settled 
raiijot, and that no rent had been assessed in respect 
of those lands. A suit was subsequently brought 
within 12 years from the date of the publication of 
tlio Reeord'of Rights, by the zemindar fora declaration 
of his title and for khos possession of tlie lamls or in 
tlie alternative for assessment of rent: 

Held, that the suit was not haired, as on the pub¬ 
lication of the Record of Rights, it was o|)eii to the 
idaintifT to rely upon the entries therein as a tacit 
recognition of Ins right to hare runt assessed at any 
rate within 12 years of this date. 

Hiri tidra Ki'ltfox Manikijtt v. IlO{>li(tu Khan, IR lad. 
Cas. olS: 15 C. L. J. 203; 39 C. -153, distinguished. 

Appeal from the decree of the District 
Judge of Tipperah, dated August 28th, 1909, 
modifying tliat of the Fourth Munsif of 
Comilla dated March, 1st, 1909. 

Babu Shashadhar Roy, for the Appellant. 

Habus Dwarka Nath Ohakravarli and 
Uoviuda Chandra Dcy Roy, for the Respon¬ 
dent. 

JUDGMENT.—Tliis is one of the numer¬ 
ous suits brought by the Maharaja of 
Tipperah, in which ho seeks for a declaration 
of his title aa zemindary to and for A^as-poo- 


session of, the lands in dispute or in the 
alternative for assessment of rent. 

The District Judge in the Court below 
has considered the question of limitation and 
has held that the suit is not barred under 
the provisions of the statute. The facts are, 
that the defendant on the 11th February 
1895 set up a title before the Settlement 
Officer according to which he claimed to hold 
the lands in question rent-free. No actual 
decision by the Settlement Officer was brought 
to our notice: but the record-of-riglits, which 
wa.s finally published on the 9th of July 
1906, contains entries to the effect that the 
defendant was a settled raiyat in the village, 
and that no rent had been assessed in respect 
of the lands in question. If the time when 
the tenant first made his claim is considered 
as the starting point of the period of limita¬ 
tion, the suit is barred, but it is not barred 
if we count the period from the date of the 
publication of the Record of Rights. The 
lower Court has held that the latter date is 
the one from which limitation must be 
counted and we consider that this is right. 
The claim made by the tenant cannot be 
said to have been allowed by the Settlement 
Officer. It may, perhaps, not be said to have 
failed as the question it raised was allowed 
to be left open for future determination. But 
on looking into the facts of the case, we can¬ 
not but consider that on the publication of 
the Record of Rights, it was open to the 
]!klaharaja to rely upon the entries therein as 
a tacit recognition of his right to have rent 
assessed at any rate within twelve years of 
this date. We have been referred to a 
recent decision in the case of Birendra 

Ktshore Manikya v. J?o&7*an Khan (1). As 
regards that case, there does not appear to 
have been auy question raised as to the effect 
of any entries in the Record of Rights. We, 
therefore, do not consider ourselves bound 
by that decision. 

It is argued before us that the Settlement 
Officer had no jurisdiction to deal with a 
claim to hold land free of rent. As to this, 
it is enough to say that on the materials 
before us the entries in the Record of Right 
as finally published were made by a compe¬ 
tent authority. 

The result is that this appeal fails and is 
dismissed with costs. 

Appeal dismissed, 

(1) 13 lad. Cus. 618, 16 C. L. J. 203} 39 C. 463. 
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CALCUTTA HIGH COURT. 

Criminal Appeal No. 392 op 1911. 

August S» 1911. 

Fresent: —Mr. Justice Caspersz and 
Mr. Justice Sharfiiddin. 

LALIT CHANDRA CHANDA 
CHOWDHURY— Appellant 

versus 

EMPEROR— Respondent. 

Criininnl Prcedure Code('A'''i V oj 189HJ, ••’s. 190, 
309, 529 (ej, 530 (10 and 531 — opinions of, 

how to he taken— Mngistrnfe—Coiinizancc-Jnrisdtctton 

—Complaint before one ilagisfrate of offences umler 
Venal Code and E.rplosivo Substances Art without 
Government !>anction—Complaint hejore another Magis¬ 
trate with sand ion-Cogni\nnre taken bg second Magis^ 
tratc without withdrawing case from jirst, if legal— 
Search under Explosive .■lof in presence of Superior 
Ihdire Oncers, if legal—Explosives Act (IP of 188D, 
r. 32 (\J (b) of Government Rules—Penal Code (Act 
XLV of IStiOj, s. Explosives Substances Act (VI of 
1908j, ss. 4 (b), 7— Adinissinn — Pneumenf in posses¬ 
sion of accused. 

The intention of section 309 of the Criminal Pro¬ 
cedure Code is that the Assessors should state their 
opinions orally. They should not bo allou'ecl to put 
in written opinions. 

A complaint was made by a Sub-Inspector of Police 
to a Sub-Divisional Magistrate of the offence of making 
preparation to commit a dacoity, under section 399 of 
of tlie Penal Code. The facts stated in the complaint 
disclosed that the accused was also guilty of liariiig 
bombs in bis possession or control wliich was a in e- 
paration to commit dacoity. No cogni/zincc could be 
taken of the latter offence under section 4 (/>) of the 
Explosive Substances Act till (iovoriiment sanction 
had been obtained as i’C([uircd by section 7 of the Act. 
but the Sub-Divisional Magistrate was informetl that 
an application to Government hatl been made for the 
sanction. Snbseciueutly, the Siipeiintendent of Police 
put iua complaint before tlic District Magi.strato witii 
Government sanction. T)ie Distri'‘t Magistrate then 
proceedeil witli tlie case: 

Held, that although the case was not formally wiih- 
drawn from the lilo of the Salj-Divisional Magistrate, 
the District Magistrate had jurisdiction to take cogni¬ 
zance of the offence under the Explosive Substance.^ 
Act, ns the offoiico was not aa«l could not be taken 
cognizance of by the Sub-Divisional M igistrate tor 
want of Government sanction. 

Jhuninck Jha v. Pathuk Mandal, 27 798; Qohipdg 

Sheikh v. Quecn-Empre.ss,27 t'.979 followed in Radh t- 
bullav Roy v. Benode Behan Chafterji, 30 C. 419; 
ror V. Sourindra Mohan Chuckerbntfg, 37 C. 412, 
0 Ind. Cas. 8; 14 C. W. N. 512; 11 Cr. L. J. 217; Mou I 
Singh v. Jiahabir Singh, 4 C. W. N. 242; Charn 
Chandra Das v. N^urendra Krishna, 4 C. W. N. .367; 
Bishen Doyal v. Chc.li Khan, 4 C. \V. N. 5(50 ixwdjharn 
Jolav. Shnkh DeoSingh, 3C.L.J. 87 at p. 8J; 3 Cr. E. 
J. 209, distinguished. 

Where a search was conducted, not under the Crimi¬ 
nal Procedure Code, but uuder Kale 32 of the Govern¬ 
ment Rules under the Explosives Act, 18S4, ami at tlie 
search, Police officers of superior rank were present, 
including the Superintendent of Police himscU: 


Held, that the proceedings wore legally conducted. 

Unless it appears that proceedings wrongly held 
have, in fact, occasioned a failure of justice, they 
ought not to bo set aside. 

Sonatun Dass v. Gooroo Churn Dewan, 21 W. R. 88, 
Cr. referred to. 

For a document to amount to an admission, it is 
not necessary that it should have bccu written by the 
person against whom it is sought to bo used. More 
posse.ssion of the document would not ordinarily go 
for much; but it is sufficient if it be proved that the 
document has been in his possession, and that his 
conduct ill reference to it has been such as to create 
an inference that ho was aware of its contents and 
admitted their accuracy. 

Barindra Kumar Ghose v- Emperor,'A7 C. 4G7 at p. 504; 
7 lud. Cas. 359; 14 C. W. N. U14; 11 Cr. L. J. 453, fol¬ 
lowed. 


The rule would apply more strongly where the 
document was received or written by the person 
against whom it is sought to be used. 

Wright v. Tafhnm, 5 Cl. and F. (570 at p. 702; 2 Jur. 
461; 47 R. R. 136, followed. 

Appeal against the order of the Sessions 
Judge of Dacca, dated April 10th, 1911. 

Babus Manmathft Nath Mukherjee and 
Nareudm JCuoinr Bose, for the Appellant. 

Mr. Kenrick, K. C., Advocate-General, and 
Babu ’Mahendra Noth Banerjee, for the Grown. 

JUDGMENT.—Tiiis is an appeal from a 
conviction under section -t (6) of the Explo¬ 
sive Substances Act (VI of 190.S), whi.ih 
provides that—“Any person who unlawfully 
and maliciously makes or has in his possession 
or under his control an explosive substance 
with intent by means thereof to endanger life, 
or cause serious injury to property in Britisli 
India, or to enable any other person by 
means tliereif to endanger life or cause 
serious injury to property in British India, 
sliall, whether any explosion does or does 
not take place an<l whether any injury to 
person or property lias been .actually caused 
or not, be panislied. 

The Sessions Judge of Dacca, differing 
from both the Asse.ssors, has convicted the 
appellant, Lalit Chandra Chanda Chowdhury, 
and sentencjd him to traasp)rtation for ten 
years. The two co-accused, Jyotindra 
Chandra Chanda Chowdhury and Harkumar 
Dhar, were acquitted, under section 239 (2) 
of the Criminal Procedure Code, there hein? 
no evidence against them. 

We may ob.serve, in passing, that the 
Asse.ssors did not state their opinions orally, 
nor did the Sessions Judge record their 
opinions in the manner provided by section 
309 of the Code. Tlie Asse.ssors wereaUovve<l 
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to put in written (pencilled) opinions, one 
of which is almost a judgment within the 
meaning of section 357 of the Criminal Pro¬ 
cedure Code The intention of section 309 
has been defeated by the procedure adopted. 
Nevertheless, we must and shall consider 
the reasons which prevailed with the 
Assessors. 


The case for the prosecution is that al 
7-30 p.M. on the evening of the 5th Septem¬ 
ber 1910, a search was conducted of the 
premises of the appellant, with tlie result that 
eleven bombs in a tin box, many po.st-cards 
and letters, a paper of bomb forniulm, a cyphei 
code, three plans of houses, a list of 13 persons 
(with their dispositions in the event of a 
dacoity), four new torches and four swords 
were discovered. The two co-accnsed were 
in the hasha or hut, where the principal 
articles, the bombs and correspondence, were 
found when the search commerced’ The 
appellant was brought in under arre.st during 
^le search. The bombs were submitted to 
Govornment experts and classed as coming in 
the category of fulminates.” In this respect, 
the Assessors aie in agreement with the 
Sessions Judge that the eleven bombs are 
explosives within the meaning of the Act 
and we accept that conclusion. The same 
night or, rather early on the morning of the 

Oth Septerabe.. 1910, a First Info, .nation 
was c rawn np, tbe olfenco .specified being 
that of .nalc.ng preparation to commit, daco- 

Indian Penal Code) 

1 ha case came, as a complaint, on the file of 
the local Sub-Divisional Magistraleof Mnnshi- 

I '■‘"'"''"S O" >>'s file. Hut on 

"•« Superintendent 
of Police put 1.1 another complaint before the 
Additional District Magistrate of Dacca, 
ogetl.er n.ib the Govnnii.ent .sanction or 
oiisent iiqiiiicd l.y section 7 of the ICxplo- 
sive ^iihstances Act (VI of 1908). On this 
ooniplaint. and sanction, the proceedings 
ie-nltii,g ,n the present appeal, were initial. 
CO, rontiriufl and coijcliidt'd 

■ll^elcnrned Vakil for tl.'e appellant Jms 
igcd (f) that fl.e entire procecdirg.«, 
’•■'■I'Hling thetnalinthe Court of Ses.sion 
were bad in law, because flie case wps 
taken cogm/.ance of by an oflieo- (the Addili- 
fiona District Magistrate) who had no 
m.isdichon in tlrat behalf; (n) that tbe 

oijgiiial case was commenced in tbe Ccnit 


[1912 


of the Sub-Divisional Magistrate of 
Munsbigunge who alone had, and even 
now has, jurisdiction in the matter; (uV) 
that the original case, in connection with the 
intention specified in section 4(5) of the 
Explosive Substances Act, must be 
deemed to be one under section 399 of the 
i^enal Code, and as such triable by Jury; (iV) 
that the search of the appellant’s premises 
was illegal, not being warranted by any 
section of any law; (v) that the First 
Information was not a true and lawful First 
Information; (tv) that the conviction of the 
appellant is wrong on the merits. 

Tlie questions of Jaw argued on the hearing 
of this appeal are substantially two in 
number, having reference, respectively, 
to the initiation of the case before the 
Additional District Magistrate of Dacca 
and the legality of the search and the 
First Information at Alunshigunge. 

llie first contention of the learned Vakil 
for the appellant is that the Additional 
District Magistrate could not take any 
cognizance of a ca.se already on the file of the 
Sub-Divisional Magi.strate of Munsbigunge, 
and, in suppert of this po.sition, reliance is 
placed on the cases of Jhnmuck Jha v. Pathtk 
Man-ltd (1), Oolapdy Sheikh v. Queen-Empress 
(2), followed in Radhalmllav Roy v. Benode 
Behan i.hntter)ee (3), Emperor v, Soiirindra 
Mohan Chuc\erhHttv{4t),Motd Singhs. Mahahir 
Singh (5), Chn rn Chundra Das v. Narendra 
Krishna Chakravarti (G), BUhen Doyal Rot 
V. (jhedi Khan (7) and Jharn Jola v, Shukh 
Veo ^inyh (b). We do not question the cor¬ 
rectness of t lif.se authorities. Tlie facts of the 
present case are altogether different. Cogni¬ 
zance was taken by the Sub-Divisional Magis¬ 
trate on a complaint of the offence under 
section 399 of the Indian Penal Code. Tliat 
c mplaiiit was made by the Sub-Inspector. 
Admittedly, cognizance was not taken on 
tbehiist Information. No cognizance was 
taken, or could be taken, of tlie offence under 
section 4 (5) of the Explosive Substances 
Act till Goveinment sanction or consent !:nd 

(!) 27 C. 708. 

(2) 27 i\ 079. 

(3) 30 C. .149. 

(4) 37 C. 412 at p. 410; G Iiul. 0ns. 8; 14 0. W. X. 
512; n Cr. L. J. 217. 

(5) 4 C. \V. X. 242. 

(0) 4 C. \V. X, 307. 

(7) -t o. w. X. mo. 

(8) 3 C. L. J. 87 at p. bOj 3 Cr, L, J, 209, 
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been obtained and the Snperintendent of 
Police bad preferred bis complaint. The 
Sab-Divisional Magistrate waited for the sanc¬ 
tion, as will appear from bis order-sheet, 
but it never reached him because his superior 
officer, the Additional District Magistrate, 
received it and took cognizance. 

The Munshigunge Magistrate had taken 
cognizance upon a complaint by a Sub- 
Inspector. The facts stated in the complaint 
disclosed that the accused was in possession 
of bombs which was a preparation to commit 
dacoiiy. This fact of possession was men¬ 
tioned by the Sub-Inspector in his complaint, 
and it was a necessary element for the pur¬ 
poses of section 399 of the Indian Penal 
Code. If, as it is said, the Munshigunge 
Magistrate took cognizance of the offence 
under the Explosive Substances Act, could 
he issue process against the accused under 
that Act? He could not, as the Government 
had not given its consent. After a Magis¬ 
trate takes cognizance of an offence, he is 
empowered either to issue process against 
the accused, or order an inquiry under 
section 202 of the Criminal Procedure Code. 
Could this Magistrate have issued any pro¬ 
cess against the accuse! under the Explosive 
Substances Act, or ordered an inquiry? We 
think not, as he had no authority to do so. 
It seems that the Sub-Divisional Magistrate 
was informed that an application to Govern¬ 
ment had been made, and as blie facts consti¬ 
tuted an offence under the Explosive Sub¬ 
stances Act also, he waited for the sanction, 
bub this cannot be regarded as taking 
cognizance under that special law. 

It is urged l>y the learned Vakil that the 
same facts and evidence are involved in both 
the cases, but the answer to this argument 
is that tlie one fact of vital importance, 
namely, that the bombs were of the kind 
mentioned in section 4(?0 of the Explosive 
Substances Act, was not known till after the 
Chemical Examiner’s report (dated the 
16bh September 1910) had been received. 
The Sub Divisioual Magistrate could not 
address his mind to this fact, which was not 
known on the 6th September 1910 when Ire 
took cognizance on the complaint of the Rub- 
Inspector. Again, the distinction between a 
case of making preparation to commit dacoity 
(section 399 of the Indian Penal Code) and 
if. case of having in possession or under con¬ 


trol any explosive snbstancs (section 4 (6), 
Act VI of 1908) is that, in the former case, 
the possession of bombs may be one of several 
means to the end; in the latter case, it is the 
offence itself, provided the necessary intent 
is proved. Such an act of possession of 
bombs may be said to constitute an offence 
falling within two separate definitions of the 
law, bat, though the Sub-Divisional Magis¬ 
trate might have inquired into two such 
offences, he was unable to do so, and the 
Additional District Magistrate had jurisdic¬ 
tion by reason of the complaint made to him 
and the Government consent to that jurisdic¬ 
tion being exercised. 

A distinction is also sought to be made 
between the taking cognizance of an offence, 
and proceeding to try it, the latter expression 
being used in section 7 of the Explosive 
Substances Act. The distinction, if it can 
exist, disappeared when the Additional Dis¬ 
trict Magistrate took cognizance and proceed¬ 
ed to inquire into the case. The first con¬ 
tention, therefore, is overruled. We hold 
that the present case was properly initiated 
and the trial of the appellant was a good trial. 

The second contention is equally devoid of 
foundation. The search was conducted, not 
under the Code of Criminal Procedure, hat 
under rule 32 of the Government Rules 
under the Indian Explosives Act, ISSl (see 
pp. 390, 807, Vol, IV, General Statutory 
Rules and Order.s, Ed. 1010). At the searcdi, 
on the 5th September 1910, Police officers 
of suprior rank were present, including the 
Superintendent of Police himself. The pro¬ 
ceedings, therefore, were legally conducted. 
Similarly, although the First Information 
did not form the basis of the case now 
pending before the Sub-Divisional Magistrate, 
it was really the earliest information in the 
case, because no offence had been di.sclosed 
until the search resulted in the finding of 
the bombs and other articles. We have not 
treated the First Information as evidence 
aginst the appellant for the reason that the 
present case was otherwise initiated, on the 
9th September 1910, four days later. It 
may be added, with reference to .section 529 
(e), section 530 (/f), and section 531 of the 
Code, that, unless it appeal's that the pro¬ 
ceedings wrongly held have, in fact, occasion¬ 
ed a failure of justice, they cannot be set 
aside. This case would have lieen commiMo j 
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for trial even if inquired into by the Muushi- 
gunge Magistrate, and the same Sessions 
t'ourt would have tried it. In Sonatun Dass 
V. Gooroo Churn Veivan (P), where objection 
to the jurisdiction of a Court was not seri¬ 
ously taken, and the petitioner failed to show 
that he had been in any way prejudiced, the 
High Court declined to interfere. In the 
case before us the objection was, for the first 
time, taken in this Court. 

[After discussing the merits of the case, 
their Lordships continued:—] 

The next question is whether (lie lodging 
and its contents were in the conscious 
possession of the appellant. It has been 
already stated that he had been residing 
there for eome time before, and up to the 
5t.h September 1910. It is in evidence 
(page 112) that the co-accused Jyotindra 
actually gave M. Dundas a tiao wherewith to 
force open the box (Rxhibit 1); this he 
would hardly have done if he had been aware 
of the dangerous contents of (hat box. From 
this fact, and from the fact that, in conse¬ 
quence of information received from the 
co-accused, the appellant, Lalit, was immedi¬ 
ately pursued ard brought, the inference 
seems a fair one to make that the appellant 
was then the responsible person in poe.session 
of the lodging. T!»e coj iespondence found 
in the principal },ut al.«o shows that the 
appellant had his residence there, but, before 
we examine the papers, it will be necessary 
to consider the evidence of the three witnes¬ 
ses who speak to the handwriting of the 
appellant. 

The three witnesses to the har.dwriling of 
the appellant are Nos. 7, 8 and 9. Of these, 
Doctor Ajcdhya Ham Ihb Hoy saw llie 
appellant s^nti^g leianse he used to read 
with Mai.fsha, 1 |:g di-vtai.t r.rpliew of the 
witness, who, it may be notf'd, is the brother- 
in-law (>f Amulya Kiislua l)e, to whom the 
label, cn llie cani.‘'tei* of bombs, purported to 
ha\e been a(](lre>F((]. ^I’l e witness was jot 
in a veiy favoujable prsition t«j sriuliji’/.e 
llie hai <1 w 1 it jjig (f the Jippellant, but be 
1JS(<1 to }fe” (iliis n:ay nrean ^'examine,'’ 
but ibe pr.iiit is not deal) Ibe boy’s answej.s 
to exajiiii at i. n papcis. Weare not disposed 
to place iriiplicit ieliai.ee on flje evidence of 
<■((!• Ajodl ya. but of In'.s tmlbfultitss we 

entrilain no doubt. 'Ibe next will.€.«•«, Pandit 

(O' -Jl W, h. hS Cl-. 


Mukundananda Siroratna, is an entirely satis* 
factory and, admittedly, a truthful witness, 
He is (he Head Pandit of the schod where the 
appellant studied, and the appellant’s work 
came directly under his observation, He is a 
careful and cautious man, and we have no 
hesitation in accepting his opinion as to the 
Bengali handwriting of the appellant. He 
has identified the principal documents found 
at the Imuse search as having been written 
by the appellant. The third witness, Mano- 
mohan Dey, describes himself as a tahikdar 
and servant. He says he saw the appellant 
wiite at (he house of Hari Churn Ghose, who 
is the mother’s fiistcousin’s eon of the witness, 
and at the house of the witness himself whose 
nephew’s private tutor used to instruct the 
appellant. The evidence of Manomohan Dey 
is no better than that of Doctor Ajodhya. 

We have compared for ourselvep» tho 
various Exhibits in this case. Among other 
resemblances, the shape of the “M” is very 
characteristic, but we do not base our judg¬ 
ment on any such resemblances unless 
they receive support from the evidence of 
the witnesses, particularly (!)at of the Pandit. 
Tlie identity of the handwriting in this ca.'e 
elucidates two matters, Ot) (he oon.scious 
possession, and (6) the criminal intent, of (he 
appellant, and in this connecticn we may 
refer to two repoi'ted cases. 

In Biirhidar KumnrGhosev. Kmperor(XO), the 
learned Chief .lustice observed:—“But to be 
an admission, it is not r.ccfSfary (hat a dfcu- 
ment should have been written by a person 
against whom it is sought to be used : it is 
sufficient if it be proved that the document 
has been in his posses.sion, and that his con¬ 
duct in i eference to it has be( n such as to 
create an inference that he was aware of its 
contents and admitted their accuracy. Unless 
this be done, the document cannot be used 
as proof of its contents. What conduct would 
properly give ii.se to such an inference must 
necessarily depend on the circumstances of 
each case. Mere possession of letters would 
not ordinarily go for mncli, and the value of 
such possession must largely depend upon 
whether it can be shown that their contents 
have berii recognized and adopted by the 
replies lliey may have elicited, or (be conduct 

tiny may have inspired. If no such con¬ 
do) a7 (’.-jr,7 at r>C4; M C. W. X. 1114; 7 Jnd. 

C'a.--. 11 ('i-. L. ,1. .j53. 
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sequence can be traced, their value naustjiieces- 
sarily be discounted.” 

In other words, as explained in Wright v. 
Tatkamill), the question is whether the person 
(here, the appellant ) has in any manner 
idcntiHed himself with, or, in other words, has 
by any act, speech, or writing, manifested an 
acquaintance with and knowledge of the 
contents of all or any of these letters. The 
rule would apply more strongly where, as 
here, some of the papers and letters were 
received by, and others written by, the person 
against whom they are sought to be used. 

The papers exhibited in this case may be 

considered in eight groups:— 

(0 There is the label (Exhibit III) on 
the canister containing the eleven bombs. The 
Pandit (witness No. 8) deposed that this paper 
is in the handwriting of the appellant. We 
accept his opinion, though we should hesitate 
to arrive at any independent conclusion in the 
matter on the comparison of handwritings we 
have made for ourselves. The writer of Exhibit 
in intended to mislead anyone into whose 
hands the canister might fall. It was known 
to the appellant that his former schoolfellow, 
Amulya, whose name app?ars as the addressee 
on the label, was dead : yet he prefixed sree to 
his name. Similarly, the mention of Dacca, as 
the place from which the person Kamini ” 
was sending the canister, was calculated to 
conceal the residence of the appellant at 
Munshigunge, in the event of the article 
being discovered on its way to some other 
destination. 

{ii) The next group consists of the 
eignatures of the appellant on his two books. 
These are admitted, and have been used 
for the purpose of comparison with bis other 
alleged signatures in English. 

(Hi) We come now to the post cards 
and two letters on the wire-file and marked 
Exhibit VIll-1 to VlU-31. All these are, 
admittedly, genuine, and, being for the most 
part communications to the appellant, they 
indicate that he was living in the basha 
where they were found. Exhibit 
however, is an application by the appellant 
fora post in the Tramway Company. Exhibit 
VI1I*6 is a letter to one Monmohun Sutra- 
dliar which is couched in very guarded 
language and bears the construction that the 
appellant and his friends were engaged in 

(11) 6 Cl. & P. 670 at p. 702; 2 Jur. 461; 47 R. U. 136. 


S)ii3 seordt eitarprise: thus the writer 
says,—‘ I will shortly j )iu ths work of 
which Itoli yji. See tlix*; you d) not 
waver. Moreover, procure, if you cvn, a 
few articles for yourselves which you will 
cxrry in your c.vn hauls. The procession 
will be out on the Idth-l Uh.” No attempt 
has been male to assign any innocent moan¬ 
ing to this mysterious missive, aud its pre¬ 
sence ameng the private correspondence of 
the appellant is siguifieiut of the life he was 
leading. 

{iv /Then there are the six documents which 
were found under the mat of the tahtposh. 
Of tliese, Exhibits XVI1—XIX were written 
by the appellant, but not de.spatched. Exhi¬ 
bit XjX betrays much anxiety and restless¬ 
ness on the part of the writer: it is impossible 
that such a letter could have been manufac¬ 
tured for the purpose of implicating the 
appellant in the serious offence for which 
he has been tried : it is a private letter on 
personal and domestic matters. The others. 
Exhibits \VH and XVIH, are on the same 
lines as the six pest cards which witness No. 6 
(r.he sub pestmaster of Kathadia Simulia) 
suspected and of which he kept a copy. 
This part of the case will be considered later 
on bat, heio, ic may be observed that if 
Exhibits XVIl and XVJIl were forged, the 
six post cards, also, which are missing, or, at 
any rate, one of them, might efi’ixlly well 
have been prepared to bolster up the story 
of the sub-postmaster. There remain 
Exhibit.s XX and XXI, which are mere 
school boy exercises : it would have been 
absurd and impracticable to manufacture 
such writings : also. Exhibit XXI I, a letter 
addressed to tlie appellant at Muiisliigunge ; 
it refers to marriage as being full of respon¬ 
sibilities an i repro.aches him for his wander¬ 
ing habits. I’his paper als) could not have 
been made up for the purposes of a criminal 
charge. 

(lO Eight important papers were discover¬ 
ed in a fold of the hogl'i mat under which 
the six documents, already noticed, were 
found. They were in a packet, but not tied 
up. Oh Exhibit IX were written some 
bomb forrauUo, with a diagram. The eleven 
bombs were not of the description indicated 
in this paper, and the inference is that the 
appellant obtained the bombs from some one 
else working on a different system. The 
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Piliidit (witness No. 8) identifies the writing 
on Exhibit IX as that of the appellant. 
Exhibit X is a simple cypher code, but it is 
not complete in the matter of vowels, and 
there is no evidence that it was ever used 
or could be effectively used. Exhibits XI—■ 
Xlll are plans of houses which the . Pandit 
cannot attribute to the appellant, but which 
are highly suspicious and have not been 
accounted for. It is a fair inference that the 
houses delineated were to be made the 
object of some attack. The next, Exhibit 
XIV, is identified by the Pandit as in 
the writing of the appellant: it con¬ 
tains a list of 13 names with the disposition 
of these persons when engaged in a dacoity. 
On the same paper is a seditious poem as to 
which the Pandit is certain that it was 
written by the appellant. This, also, could 
not have been made up for the purposes of a 
ciiminal case. Tlie same remark applies 
with greater force to Exhibits XV and XVI, 
wliicb are po.st*cards addressed to the ap¬ 
pellant. Their presence among the other 
papers is most significant: they are, no doubt, 
iny.steriou8, and upbraid the appellant for 
being alrsent on an important occasion, hut 
it would have been idle, if not impossible, to 
forge such writings to be introduced among 
the other papers. 

(li) Three post-cards from the appellant. 
Exhibits XLll—XLIV, were found in the 
house of Jiban Krishna llhadra, one of the 
names in Exhibit XI \7, tlie surname, Bhadra, 
being prefixed in the address on Exhibit XLII. 
'J'liis peculiarity, also, appeared on the six 
post-cards spoken to by the Sub-Postmaster 
(Xo. whose evidence we shall pre.sently 
examine. Exhibit XEII contains instructions 
how to find the !Munshiguuge lodging of the 
appellant, which svas evidently a kind of 
meeting place. 

(rii) Two letters. Exhibits XLVI and 
XEVIl, were found in the house of Ramani 
jSlohsji. Ghose, another of the names in Ex¬ 
hibit XI In Exhibit XLVll the surname 


Giiose is prefixed as in Exhibit XEH. Tliese 
letters were, admittedly, written by the ap- 
IK'llaiit; in J‘E\hibit XEVIl the writer speaks 
ol a .meat danger approaching. 

\vin') 'I'lie last group consists of two let. 
teis. lOxhibits 7 and 8 (Exliibit VlII-17 being 
a reply), written by the appellant to the 
pleader JSailendia CharKlia Bauerjee, one of 




the search witnesses (No. 20), who produced 
them. 

Tu our opinion, the papers we have just 
examined satisfy the requirements explained 
in the reported cases to which we have 
alluded. The appellant has been shown to 
have identified himself with all the papers 
found at the house search of his premises. 
The argument based on the collocation of the 
various papers admits of no satisfactory 
answer in favour of the appellant. The con¬ 
tention on his behalf that the incriminating 
papers were manufactured for the purposes 
of this prosecution, is untenable, and we 
have no hesitation in rejecting it as opposed 
to the evidence. 

We proceed to consider the evidence of the 
Sub-Postmaster (witness No. 6), who has 
deposed that on the morning of the 4bh 
September, he received six post cards ad¬ 
dressed in the same hand, and in the same 
style, to certain persons, and inviting them 
to join the writer (signing himself as 
“Choudhui'i”) in some expedition.^ The 
witness says he made a copy (Exhibit 
XXXIV) of five ot the post cards and sent 
a copy of that copy to the Munshigunge Tkana 
through the village watchman. The paper 
said to have been so sent runs thus (Ex¬ 
hibit 6):— , 

“Five letters to the following effect ad¬ 
dressed to the undermentioned persons have 
been distributed at Hautbhog. 1. Gopal 
Krishna Basu; 2. iManasha Charan Biswas; 
3. Ramani Mohan Ghose; 4. Jiban Krishna 
Bhadra; 5. Biraala Charan Deb. 

(Illegible) 

5-9-1910 
12 A.M. 

Munshigunge ** 

“l have told everything at the interview. 
I have fixed Monday next for our auspicious 
work. You will, therefore, oblige me by 
coming to iny place before evening on that 
day and joining in the auspicious work and 
giving encouragement. To write to you in 
detail is but to waste time. 

Your.s, 

Cboudhhi’i/^ 

It is luaiiil'est that Exliibils XVII and 
XVIll are to the same effect as the copy 
we have re-produced. The names of five 
out of the six addressees appear in Exhibit 
XIV (the disposition list for a dacoity)* 
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If the story told by the Sub-Postmaster be 
true, the appellant sent intimation to his 
asssciates to join him in the perpetration of 
some daooity on the night of the 5th 
September 1910. Kxhibits XV^II and 
XVIU were never despatched. The former 
seems to be unduly detailed for a circular 
letter, but it would appear from its wording 
that the writer, the appellant, was nob, by 
any means, certain that his friends would 
ceme when wanted. He beseeches Jiban 
Krishna Bhadra nob to disappoint him and to 
bring others ; he questions the strength of 
mind of his friends. The second letter, 
Exhibit XVIU, is much shorter, as fol¬ 
lows :— 

“My dear Ghose,—Do you remember what 
I said to you ? The day fixed for that work 
is Monday next. Come just before dusk. 
Don’t forget. 

Yours, 

Choudhuri.” 

It may be argued that Exhibit XV III was 
a draft oi which the Police took advantage 
and conocted the story of the six post¬ 
cards ; but, if 80 , why was not at least 
one post-cird produced and snpp)rb8d by 
tho testimony of the Sub-Posbmasfcer who, 
on this hypothesis, was in league with the 
Police? IE wholesale forgerie.s were being 
committed, one more would not have made 
any dilferenca. The absence of the appel¬ 
lant at the moment when the search was 
begun may be accounted for by bis going 
to raaet the friends he expected at Katakhali 
(see Exhibit XVII). The slipshod pro¬ 
cedure of the Sub-Postmaster in com¬ 
municating the intelligence to the Police may 
ha explained by his being a postal otUcial 
bound neither by rule nor inclination to 
assist the Police. His attitude was one of 
benevolent neutrality. The six post-cards 
were not in themselves saiitious: the Sub- 
Postmaster was obliged to deliver them to 
the addressees. We have read his evidence 
carefully : it bears the impress of truth. 

Among the letters we have mentioned, 
two were written by the appellant to 
the search witness (N’o. 21), Siileudra 
Chandra Hauorjee (Exhibits 7 and S), 
and one. Exhibit VIll—17, was a reply to 
the appellant. Upon these and the evidence 
of Saileudra Babu is founded tho argument 
which appears to have ohielly weighed with 


the Assessors. There is no doubt that 
Sailendra Bibu was a good friend to the 
appellant who, after a disagreement with 
the Head Master of the Rautbhog school, 
wished to enter the first class of the school 
owned by Sailenira B ibu and went so far 
as to promise to get other boys to join 
the latter establishment. Sailendra Babu. 
answered diplomatically (Exhibit Vill- 
17). The appellant, however, did not succeed 
in entering the school of his desire. 
Sailendra Babu had reason to suspect the 
loyalty of the appellant, and he warned 
him that his lodgings might be searched 
and advised him to leave Muushigunge at 
once. Bat, in point of fact, the appellant 
did not go away, though he was traced to 
Dacca (page 403), on or abjub the 27th 
August, a week before the search took 
place. Nothing is more natural than to 
suppose that the appellant was acting 
under orders, and that he had brought 
the hex, with tlie canister of the eleven 
bembs, from Dacca, a day or two before 
tie 5-.h September. The bex was tem¬ 
porarily in the lodging of the appellant. 
Tile bombs were of a diiferent formula 
and not of the kind which would have 
been prepared in accordance with the 
directions in Exliiblt IX. appellant, 

though watched, was not being shadowed. ’ 
From the information received, the Police 
had reason to believe that bombs and 
suspicious pe.per.s wiuUl be discovered ; 
henc? tiie search. Tlie coutentioii that tlie 
appellant would not have dvreJ, or found 
opportunity, to oiulnct lii-s operations from 
a house cKse to the Mnnshigunge Police 
station is nob conclusive, for, in tiie case 
of Biriniri Knnyir Ghoss v. Emperor (10), 
the accused had their centres in the town 
and suburb j of Calcutta, and it should 
be borne in mind that the premises of the 
appellant were situated in the quarters 
inhabited by respectable persons and re¬ 
sorted to by ho'ii file students. The 
vernacular saying is proverbial that ‘ it s 
always darke.st under the lamp.” After 
the most anxious considerati on, wo have 
come to the conclusion that the argLiment 
of improbability which iulluenced tlie 
Assessors is not sound. Their other rets on J 
have been considered in the course of this 
judgment. 
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From all that we have said, it follosvs 
tliat this appeal must be dismissed. The 
conviction and sentence are allirmed. 

Appeal diemisseJ. 


PRIVY COUNCIL. 

Aiteal from the Sopreme Coort of the 
Colony of Sierra Leone. 

January 26, 1912. 

Present: —Lord Macuaghten, Lord Mersey 

and Lord Robson. 

in re MOSLS AMADO TAYLOR. 

il'ilot' — /‘i'oje:‘sioii'il int.-fcomluct — Tivo rcineilica 
oi)Cn-■ Recourse to hath—Contempt of Court — Irrctjn^ 
'unit'j--t'ori/erij—Intention to tl>‘f,aiiil~Sub>titiitiiuj 
nume if anotlivr u tincss in sulipn nu — Strikimj name off 
the lioll^Chanjes upon ahirh Solicitor tvas not heard. 

If a Solicitor on behalf of his client lias recourse to 
another tribunal uuil a ilifTereiit proccs.s, in order to 
^et what one Court had decided lie was not entitled 
to have, tlie Solicitor iloes not commit any contempt 
of the liist Court. 

Therefore, where a plaintitf \> ho had teen refused a 
warrant for the detention of the defendant hv a 
Civil Comt .straightway started a criminal process on 
the same subject-matter, and, by means of alleirations 
to which the Civil Court attaclied no credit, obtained 
bis warrant from aditTereut Court, almost as a matter 
of course, his conduct does not necessarily involve any 
punishable contempt of the Civil Court.* because lie is 
not re.stricted by law to a sin^de form of remedv ami 
may pursue all the le^ral remeilies ajipropriate to hi.s 


grievance. 


securing 


Tlie ajipellant, a Solicitor, was desirous of 
the attendance of two witnesses on behalf of his client. 
snb po HUS were issue«l upon them and dulv served. It 
turned out that the witnesse.s said iliey knew nothing 
about the case, so the appellant asked them to return 
the to liim, which they did. lie then 

struck outtlieir names and substituted lor them the 

names of tivo other witnesses: 

Held, that Llie api>ellant was not giiiltv of forgerv, 
as there was no intent to defraud on the part of the 
appellant, and that at ihe most he comiiiiiled an ir» 
regiihiiily for which some peeuniarv penalty on his 
jiai t was an a<Iequale punishinent. 

The appellant s name was struek oH the Holl of 
liarrislers and Solieitors of the Supreme Court on 
eliurges ol contempt and forgt-uy and for his conduct 
in utlier juoli’ssioiial matters njion ivhieli he was not 
lu ard. J lie Pi ivy Council set asiilc the uriler and 
let^tuie"! ilia nume to the Koll. 


Appeal by Bpecial leave from tbieo oideis 
of the )Suprenie Court of the Colony of Sierra 
Leono, dated September 3, 1908, i^lay 7 aud 
10, 1909. 


Sir K. Finlay, K. C., Messrs. Daniel Warde 
aud Parikh, for the Appellant. 

The Attorney-General and Mr. RowlaU, 
Contra. 

JUDGMENT. 

Lord Rodson. —The appellant, Moses 
Amado Taylor, is a native of Freetown 
in the Colony of Sierra Leone and a Barrister 
of the Hononrable Society of Gray’s Inn, 
where he was called to the Bar. in June 
1907. He was afterwards enrolled as a 
Barrister and Solicitor of the Supreme Court 
of the said Colony, and be now appeals from 
three orders of that Court, 

By the first of those orders, dated the 
3rd September 1905, he was fined & 100 
and costs for an alleged contempt of Court; 
by the second, dated the 7th May 1909, he 
was fined .£ 20 in respect of an alleged forgery 
in the case of l{(.v v. Gunsen and by the 
third, dated the 10th May 1909, his name 
was removed from the Roll of Barristers and 
Solicitors of the said Supreme Court. 

On the 6th May 1908, the appellant, 
acting professionally for one Michael Huggins, 
commenced an action in the Circuit Court 
of the Protectorate wherein the plaintiff 
Huggins, who was a native railway pointsman 
in the service of the Sierra Leone Govern* 
ment, sued one George Wright, who was a 
foreman platelayer in the same employ, for 
damage.s for an alleged assault by shooting 
on the 30th January 1908 at Kangahun, in 
tlie Protectorate. When the action was begun, 
Huggins had been dismissed from his employ¬ 
ment, and on the 20th June, the appellant 
wrote to Wright saying that if his client had 
not been peremptorily dismissed from work, 
he would have advised him to drop the 
matter, and offering at the same time to 
settle it if Wright would agree to pay his 
client’s wages for the six months* employ¬ 
ment he had lost (amounting to about £ 10) 
and costs. He further stated if these 
terms were refused, he would apply for 
the Governor’s fiat to have the action 
tried in Freetown before he (Wright) left the 
Colony. 

No notice was taken of this letter. 

On the 22ud August 1908, the Appel¬ 
lant applied to the Acting Chief Justice 
under section 2 of the Debtor’s Ordinance, 
1883, for a warrant for the arrest of Wright 
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on the ground, which was true, that 
he was about to leave the Settlement. 
The appellant at the same time stated 
that if Wright would settle on the 
terms before suggested, his client would be 
satisfied. The Acting Chief Jusice refused 
this application because, as he states in his 
judgment delivered on the 3i'd September 
1908, he *^saw that all he (appellant) wanted 
was to get some money out of Wright and to 
use the warrant as a lever.’" 

On the 2-Ath August 1908, an application 
was made on the information of Huggins 
to one of the Police Magistrates, Mr. Vergette, 
at Freetown for a warrant, for the arrest of 
Wright upon a criminal charge of assault, 
with intent to murder, on the 30th January 
1908, and a warrant was issued accordingly. 
As the Magistrate who granted it had no 
jurisdiction over matters arising in the Pro¬ 
tectorate, except under the authority of the 
fiat of the Governor, which was wanting in 
thi.s case, this warrant was in excess of his 
jurisdiction Afterwards, in the proceed¬ 
ings for the contempt, the Magistrate stated 
that— 

fn granting the warrant, 1 w'as misled by 
the information, which did not go to .show that 
the offence was committed in the Protectorate; 
it was brought to me while I w’as on the 

Bench." 

The information was silent as to the 
place where the alleged assault was com¬ 
mitted, but. it so happens, however, that 
the warrant itself explicitly states that 
the offence took place at Kangahun in the Pro¬ 
tectorate, a circumstance which must have 
been communicated by the appellant or 
Huggins. There does not appear, therefore, 
to have been any concealment or deceit on 
the part of the applicant, though there 
may have been inadvertence on the part of the 
Magistrate. The warrant was duly executed, 
and on the 25th August 1908, Wright was 
brought before the Magistrate. The Appel¬ 
lant appeared for Huggins, the pro.secutor, 
and at once asked the Court to remand 
Wright so that he (the appellant) might 
apply to His Excellency the Governor to 
obtain a fiat to give the Magistrate jurisdic¬ 
tion. The Magistrte had, under the circum¬ 
stances, i ]0 jurisdiction at all, and very pro¬ 
perly refused that application, whereupon 
Wright was discharged. 


On the 27th August 1908, a summons 
was issued by the acting Chief Justice and 
served on the appellant, calling on him to 
appear and show cause why an attachment 
should not issue against him for contempt of 
the Circuit Court of the Protectorate in 
causing Wright to be illegally arrested “in 
gross contempt and defiance of the refusal 
of the Judge of the said Court on the 22Dd 

August 1908, to issue a warrant for the 
arrest" of Wright. 

The summons was heard on the 29th 
and 3lsb August 1908 by the Acting Chief 
Justics, who called and examined Wright 
and the ilagistrate, Mr. Vergett. The sole 
question then to be determined was whether 
or not the prosecution and arrest of Wright 
was a contempt of Court. The Acting Chief 
Justice cinie to the cenclusion that it was. 
He was of opinion that the appellant and 
Huggins resorted to the criminal proceedings 
and procured the illegal arrest as a mere lever 
to get tlie money they were demanding from 
Wright. 

'The whole proceeding” said tlie learned 
Judge "w'as simply an abuse of a process of 
Justi(!P,” and lie adds: — 

“l am satisfied that thecoiitemuors, in initiat¬ 
ing their'crimiiial proceedings, were inlluenced 
by the intention of defying me for havirig 
refu-sed them the civil wairant of arrest tliey 
applied for, and Taylor in particular had 
this object in view, for when 1 refused him 
the warrant, he became impudent and 
tlireateiied to complain to the Secretary of 
State.” 


‘'Even if the warrant had been valid, a 
contempt would have been committed, and 
the illegality of the warrant only intensifies 
the contempt.” 

Tt was the recourse, which this Solicitor 
had on behalf of his client, to another 
tribunal and a different process, in order to 
get what the learned Judge had decided 
he was not entitled to have, which con¬ 
stituted, iti the learned Judge’s view, tho 
essence of the contempt. 

It is true that the learned Judge foiiini 
as a fact ihat the appellant was not acting 
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ia goDd faith, but the sense in which that 
charge is put forward needs some explana¬ 
tion, It is not suggested, or certainly there 
is no evidence to support such a suggestion, 
that Huggins did not believe in the 
justice of his claim and did not so in¬ 
struct his lawyer. It was, indeed, pointed 
out by the learned Judge that the alleged 
assault was seven months old, and that if 
the contemnors had been acting io the 
interests of justice, they would have taken 
their proceedings earlier, but mere delay 
in such circumstances can scai’cely be ad¬ 
vanced as a proof that the proceedings were 
fraudulent. It may be that the alleged 
contemnors have made themselves liable to 
proceedings at the instance of Wright; that 
is a question on whicl) tlieir Lordships express 
no opinion whatever, and have no adequate 
means of forming one; it may be that tho 
conduct of the appellant may turn out to 
be open to s^rong animadversion from other 
points of view than that of contempt 
of Court, but for the parp^s?s of tho 
present proceeding, it has not been proved, and 
cannot ba assuniad, that tli^ procaedings 
before the Magistrate weretaintei by any 
fraud on the the part of the appellant. 

The question is, tlierefore, narrowed down to 
the bare ground stated in tlie summons, name¬ 
ly, whether, under the cicumstances, procure¬ 
ment of the warrant and the arrest consequent 
tliereon constituted in law a cjnteinptof the 
Supreme Court. Their L )rd9hip3 tliink they 
did not. Where a plaintilf, wlio has been re¬ 
fused a warrant for the detention of the de¬ 
fendant by a Civil (!Joiirt, straightway start.s a 
criminal process on the same subject-matter, 
and. l)y means of allegations to which the 
Civil Court attached no credit, obtains his 
warrant from a dilfereut Court, almost as a 
matter of ourse, he undoubtedly runs several 
risks of a serious character. He is not, 
ho wever, restricted l)y law to a single form of 
renie<ly. Ho may pursue all tlie legal remo- 
d;us appropriate to his grieva’ice, and his 
o>iiduct does nob necessarily involve any 
punishable cotitonipb of the Civil Court, 
ivli'vlevei may bo its other consequeu- 

Tin* ut\t ortler complained of, tliat of the 
7th May arose oub of tlie case 

of U<'K v. Gtinsnn ani others in the Supreme 
Court, iu which tho appellant was retained to 


defend three of the accused. He was 
desirous of securing the attendance of 
two witnesses, Ashley and Gitbens, who were 
pi Ison warders, and applied to the Master of 
the Supreme Court for sub ptjenas for them. 
The sub pos-ias were accordingly issued on the 
deposit by the appsllant of the conduct money, 
or allowance usual for witnesses of that class, 
(there being no fees pjyable^l, and were duly 
served by the bailiff. It turned out that the 
witnesses named said they knew nothing about 
the case, so the appellant asked them to return 
the sfib pcenas to him, which they did. He 
then struck out the names of Ashley and 
Gittens, and substituted for them the names of 
two labourers, Lamina and Sorie. The sub- 
potnis, so altered, were served by the appel- 
lanton Lamina and S)ri3, ani one of 
them, Lamina, was called and gave evi¬ 
dence. On these facts being disclosed at the 
trial, the learned Chief Justice ordered 
Lamina’s pceia to be impounded. 

Proceedings were subsequently taken 
against the appsllant in the Police Court at 
Freetown on the charge that he had forged 
the snb pieias delivered to Lamina and 
Sorie. 

The facts above stated, which were never 
in dispute, and whicii constituted the whole 
case against the appellant on this head, were 
then duly proved, with one additional circum- 
.sbanco worthy of note. It appeared on cross- 
examination of tlie Deputy Master and Regis¬ 
trar of the vSupretne Court, who is also Lnder- 
Slieriff, that the appellant called on him on 
27th February 1909 for a sab pcen% for one 
Anderson. At that time the other sub pcenas, 
including those for Ashley and Gittens, had 
been issued, and the Deputy Master admitted 
that the appellant told him that ho wanted 
some other witnesses substituted. He clearly 
referred to a proposed .substitution of names in 
the existing sub pceuas. The Deputy Master 
never told him tliat new sub pietias would 
have to be taken out. He made no protest or 
objection. It did nob seem to strike him as 
being ia any way a serlnis matber, though, 
possibly enough, if any one had paused to 
think aboub it, it would have bean racoguisad 
as an irrogularity. 

The appoUant was couiinitbed for trial, and 
on the lat May 1939, the Attorney-General 
preferred an information againib the appel¬ 
lant’charging him with (1) altering two copies 
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of a suh pcena with intent to defraud, (2) 


serving the copies, so altered, with intent to 
defraud, and (3) uttering forged sub poenas, 
with intent to defraud, knowing that they 
were forged. 

The case came on for trial before the Chief 
Justice on the 3rd and 7th May 1909. Some 
of appellant’s colleagues at the Bar made a 
representation to bis Honour, pointing 
out that the effect of his pleading to the in¬ 
formation would be a conviction for an 
indictable offence, the consequence of which 
would be the removal of his name from the 
Roll of the Inns of Court in London. His 
Honour, therefore, on the application of the 
appellant’s Counsel, consented that a plea 
should not be taken, the prisoner admitting 
his guilt and submitting to a fine of £ 20, 
which was paid. 

Their Lordships are of opinion that the 
fads alleged against the appellant did not 
suffice to establish the very serious offence 
with which he was charged. The evidence 
does not showoi suggest any intent to defraud 
on the part of the appellant, and, indeed, there 
seems to have been no motive, so far as he was 
concerned, which could give rise to any such 
intent. At the most he committed an irregu¬ 
larity for which some pecuniary penalty on 
his part was an adequate punishment. 

A fresh proceeding was then immediately 
instituted against the appellant to have him 
struck off the Roll of Barristers and Solicitors 
of the Supreme Court of the Colony, and on 
the 10th May 1909, the Chief Justice made an 
order to that effect. This is the third order 
complained of. It is founded entirely on the 
two alleged offences already dealt with, and 
must stand or fall with them, it is true that 
the Chief Justice in giving his reasons for 
this order refers to the appellant’s “conduct 
in other professional matters” as rendering 
him unfit to be on the Rolls cf the Court, but 
no such matters are specified for the informa¬ 
tion of their Lordships, nor has the appellant 
been heard upon theai. Their Lordships will, 
therefore, humbly advise His Majesty that 
this appeal should be allowed ; that the order 
of the 3rd September 1908, should be di.s- 
chaiged, and the sum of £ 100 and the costs 
paid thereunder by the appellant be retvuued 
to him; that the order of the 7th May 1909, be 
discharged, except iu so far as the same accepts 
the offer of the appellant to pay the sum of 


£ 20; and that the Order of the ICth May 1909, 
be discharged, and the name of the appellant 
restored to the Roll of the Supreme Court of 
the Colony of Sierra Leone. 

No order is made as to the costs of this 
appeal. 

Solicitor for the Appellant: Mr. T. 
Metcalfe. 

Solicitors forthe Respondeut; Messrs. 
Ommauney and Rendall. 


D, 

S. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 201 oif 1912. 

May 17, 1912. 

Tresent'. —Sir George Knox, Kt., Judge. 

DURGA BUTT— Petitioner 

versus 

EMPEROR —Opposite Party. 

rvoccdnrc—Sessions casc-^’Inqninj h\j Magistrate- 
Evidence — i'ramimj charge — Cross-examination, 

In every inquiry into a Sessions Court, a Magis¬ 
trate is bound, before he draws up a charge, to tako 
all such evidence as may be produced vl) iu support 
of the prosecution, (2) on behalf of the accused and 
(3) as may be called for by the Magistrate. If tire 
Magistrate does not take that evidence, he errs unless 
lie can justify his in-ocedure on the ground tliat tlio 
evidence of such ami such witness is obviously irrele¬ 
vant or that ho considers tlio fact in issue between tlio 
parties proved one way or the other by the evidencu 
already produced. 

A Magistrate is further bound, if tlio complainant 
or the orticers conducting the pro.secution or Llio ac¬ 
cused applies to him, to issue process to compel the 
attendance of witnesses, to i.ssuc such process and as 
a matter of consequence to take the evidenco tlins 
caused to be inoeluccd unless the Magistrate records 
reasons to sliow tluil it is unnecessary to compel the 
attendance of tlie witnesses. 

As each witness out of tl>e classes mentioned ubovo 
is examiued, tlic accused is at liberty to cross-examino 
him. 

Application for revision against an order of 
the Magistrate of Cawapore, dated the Ist 
ot April 1912. 

Mr. Dillon (with him Mr. Wiillnch), for the 

Applicant. 

Mr. Sit'd rrashad Ghose (with him Mr. 
Stilfj't Ch uit/ra .Mnkvrji), for the Complainant. 

J U l)( i M I'lN 1’.—Tliis is au application for 
tiio revision of an order passed by the Joint 
Magistrate of Cawnpore, on April Ist, 1912. 

'I'lie Magistrate was asked to cancel a 
chai'gc-shcet, which ho had drawn up against 
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the petitioner. He was also asked to take 
the evidence of witnesses which the accused 
wished to produce before him. He declined 
to cancel the charge and ho also declined to 
take the evidence. Ordinarily, this Court 
is most unwilling to interfere with inter¬ 
locutory orders; in the present case, however, 
it is abundantly clear that the Court below 
has not adopted the pioce^^ure prescribed by 
law. It has followed a procedure of its own 
and it seems better that in an important and 
elaborate case like the present, the Court 
should be put haok so far a'; possible upon 
the proper procedure, viz., that prescribed by 
law. My experience is that when Courts 
follow arbitrary procedure of their own 
invention, ditBcuUies and confusions are sure 
to arise. In t!io present case, the accused, 
according to a charge-sheet, which has been 
drawn up by the Joint Magistrate, is charged 
with committing criminal breach of trust 
in respect of a sum of Rs. 4().G85. A case of 
this kind i.s obviously one, which should be 
tried by a Court of Session and not by a 
Magistrate. In saying this I must not be 
understood to interfere with the powers of a 
:Magistrate as given in section 21:i of the 
Criminal Procedure Code. I have not lieard 
tlie merits of the case and I know nothing 
fuitlier about it beyond this tliat according to 
the complaint the accused is supposed to 
have been entrusted with money and to 
liave committed breach of trust over a very 
large sum. As soon as this was known to the 
Court, or perhaps I should rather say to tlie 
prosecution, the case should have been 
puslied on in the channel provided by Cliapter 
X\ Ill of the Criminal Procedure Code. It 
was, oil the face of it, not a case for trial in the 
form provided ly Chapter XXf. I cannot 
conceive any Magistrate of experience holding 
the opinion that the case was not one 
wliicli ouglit to be tried by a Court of 
iSession. 

The -Magistrate in his order of 1st April 
says that in this case the ordinary procedure 
of a warrant trial was followed. 1 venture 
to doubt tliis, but I am not concerued witli 
going into the rjaestion further, as 1 liold 
lliat tlie case is one in wliicli tlie pj’ocedurc 
given in Chapter XVIII sliould have been 
adopted. It is interesting to note liere, that 
Hie complainant was represented in this 
Court by a Vakil of great ability and experi- 


ence who admitted that the case is one in 
which the procedure allowed by Chapter 
XVIII should have been followed. The point I 
have to flee is whether there has been material 
irregularity in the procedure by refusing to 
flummon the witnesses of the accused and 
framing the charge before their evidence 
and whether as a result of such refusal it is 
expedient that the order of the Ist of April 
should be altered. In every inquiry into a 
sessions case, a Magistrate is bound, before 
he draws up a charge, to take all such 

evidence as may bo produced ( 1 ) iu support 

of the prosecution. (2) on behalf of'the 
accused and (8) as may be called for by the 
Magistrate. If he does not take that evidencr, 
he err.s, unless he can justify his procedure, on 
some such ground as, let us say, the evidence 
of such and such a witness produced is obvious¬ 
ly irrelevant or that he considers the fact 
in issue between the parties proved ore 
way or the other by the evidence already 
p oducod. A Magistrate is further bound, if 
the complainant, or the officer conducting the 
prosecution or the accused applies to him, to 
issue process to compel the attendance of 
witnesse.s, to issue such process and, as a 
matter of consequence, to take the evidence 
tluis caused to be produced. Here there is 
one exception provided by law, the Magis¬ 
trate can record reason.s showing that it is 
unnecessary to compel the attendance of wit¬ 
nesses in question and can in such a caee 
decline to issue process. As each witness, 
out of the clas.ses mentioned above, is 
examined, the accused is at liberty to cross- 
examine him. From the wording of section 
208, it seems abundantly clear that the 
intention of the Code was that as each 
witness was examined, he should be then and 
there cross examined and re-examined and 
allo\yed to go to his home. The Code has 
cousiderationM for witnesses and their con¬ 
venience, but this consideration is not, I 
regret, always shared by Magistrates. 

The procedure under Chapter XXI is very 
dilTerent. Sections 208 and 256 have only 
to be compared to establish this. From time 
to time the Court may, when it is necessary 
under section 3-i2, put such questions to an 
accused as it considers necessaiy. When 
the Court has taken all the evidence pro¬ 
duced by either complainant or accased and 
examined all the witnesses compelled to 
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attend by process, examined the accused for 
the purpose of enabling* him to explain the cir¬ 
cumstances appearing in the evidence against 
him, then, and not till then, is a Magistrate 
authorized to frame a charge. The procedure 
here differs in this point also from the pro¬ 
cedure laid down in Chapter XXf. A charge 
under Chapter XXI can be framedlongbefore 
this point is reached in a case, and one of the 
reasons, in my opinion, for this difference is 
again the convenience of witnesses. But 
for this, however, witnesses would he and 
too often are harassed by being kept days and 
days waiting for a cross-examination. In the 
case before me, I understand that there 
were one or more witnesses who would have 
been produced by the accused and who were 
in the Court precincts. I understand that no 
application was made to the Magistrate before 
tlie charge was drawn up to issue process to 
compel the attendance of any witness. I 
also undersffind that the accused was prepar¬ 
ed to cross-examine each witness immediately 
after his examinntion. But as the affidavit 
shows, those who appeared on behalf of the 
accused, being cognizant that it was the usual 
practice of this learned Magistrate not to 
allow any cro.ss-exainination before he frames 
a cliarge-sheet or till such time that the 
exaraiiia(icu-in-cliief of all witnesses for the 
prosecution is over, they did not press their 
right to cross-examine at that stage. If such 
be the practice of the learned Magistrate 
iniiiq-uries into cases triable by a Court of 
Session, the practice is contrary to law and 
must be avoided in future. The accused put 
in a special application before the charge 
was framed to call a number of prosecu¬ 
tion witnesses for a short cross-examination. 
The learned Magistrate, so the affidavit 
goes on, asked the Counsel for the accused not 
to put more than six to eight questions 
to each witness. All this was quite iriegu- 
lar. Thj learned Magistrate had no 
power to curtail the cross-examination of 
witnesses, except as provided either in this 
Coae or in the Evidence Act. The result of 
these departures from procedure has been 
that the accused considers himself pre¬ 
judiced and I think he ha.s ground for so 
considering. In any case, as I have already 

said, it IS expedient that the inquiry should 

as far as possible, be put on to the lines laid 
down by the law. 1 cancel the charge-sheet. 

I set aside the orders of the 1st of Apiil, 


Under the peculiar circumstances of the 
case, opportunity should now be given to the 
accused to exercise the right conferred on him 
by para. 3 of section 208, provided that right 
is exercised at an early date. As the 
omission to issue process under section 208, 
para 3, appears to have been partly due 
to the procedure adopted by the learned 
Magistrate, I think lie would have been 
wiser to follow the precedent of this Court 

and not the precedent which he says he has 
followed. 


Application allowed. 


CALCUTTA HIGH COURT. 

Miscelpaneoijs Cruiikal No. 167 op 1911, 

January 4, 1912. 

Vresenh —'Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 

HARBANS SAHAI and others_ 

Petitioners 

versus 

EMPEROR— Opposite Party. 

Eviih'iiro—Siatcmenf^ made hij in course of 

}in>inir<i. whHh,>r wiviUu,eit-Kridenr.> 
Arl (I of ]2:f. 124, I2o. l.-jr,, l(i'2, 

hioind D) call for .^tateineiif.-i-AHna-iaif accused to cross, 
pv imine nut nesses on them, 

witnesses mi tiie course of 
a ilepartmental imjiiiry into the conchict of Police 

olKcers are not privilegeil under sections 12.3 l’>4 or 

120 of the Kvidence Act, when tlioso witnesses are 
suhseiineutly examined in a Criminal Court on' a 
chaigo against the Police ollieers of takino- ille<nl 
gratilication and they f.all within the ordinary rtilos"'of 
evidence as laid down in sections l.jj and 1(52 of the 
Kviilcnce .Vet. 

Empress v. Ramadlnu, 2 Bom. L- B. 320. followed 

The Magistrate is hound to call for them under 

section 1()2 of the Kvidence Act and to allow the ac 
cused to cross-examine the witnesses umler section 1^5 
on the statements made wliethor tliey are in favour of 
tlie accused or against them. 

The provisions of section 1*53 entitle the prosecution 
to make use of tliem if they turn out to he not in 
fuvour of the (Icfcuco. 

Rule upon the Deputy Commis! 3 ioner of 
Ranchi to show cause wlty the statements 
made by some of the prosecution witnesses at 
the departmental inquiry into the conduct of 
the accused before the prosecution again.st 
them had been started, should not be pro¬ 
duced at the trial of the accused upon a 
charge of taking illegal gratification under 
section 161 of the Indian Penal Code. 

Those witnesses had stated in tlie Court 
of tlie Deputy Magi.strate who was frying the 
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case against the accused that they had made 
statements in the course of the departmental 
inquiry. The accused then prayed for the 
production of those statements which had 
been recorded. But the Police officers in 
whose custody the statements were kept said 
that they were privileged under sections 123, 
124, 125 of the Evidence Act, and the state¬ 
ments were not called for by the Court. 

IBabus Atnlya Gharan Bose and l^agendra 
Nath Ghose^ for the Petitioner. 

JUDGMENT.—The question that arises 
upon this Rule is whether the statements 
made by witnesses in the course of a de¬ 
partmental inquiry into the conduct of 
Police officers are privileged under sections 
123, 124 or 125 of the Evidence Act. wlien 
those witnesses aie subsequently examined 
in a Criminal Court on a charge against the 
said Police officers of taking illegal grati¬ 
fication, or whether they do not fall within 
the ordinary rules of evidence as laid down 
in sections 155 and 162 of the Evidence Act. 
It appears to us clear that they are not so 
privileged, and we are supported in that 
finding by the decision of the Bombay Court 
ill the case of Empress v. Bamadaan Maharum 
(1). The reasons which are given by the 
Judges in that case apply exactly to the 
present case, Jn that case, the Sessions Judge 
refused to allow the question to be put to t.iie 
departmental .superior of the accused as to 
where he got his information, because he was 
of opinion that the Superiutendent was pro¬ 
tected by sections 124 and 125 of the Indian 
Evidence Act, because he had evidently 
regarded tire communication as made to him 
in official confidence, more especially as at 
the time the case was being investigated as 
an attempted fraud on, the public revenue, 
and the learned Judges of the Bombay Court 
lield that the Sessions Judge was wrong in 
disallowing the question. Now the reasons 
whicli the Sessions Judge erroneously held 
precluded him from allowing this question 
are precisely the reasons which have been 
lield by the lower Court in this case to 
preclude ii from sending for the documents in 
(luestion and putting questions to the witnes- 
hcs upon them Because there was a 
departmental inquii'y in the District Sup- 
erinl.'^ndent of Police’s office, therefere, the 
Magistiaie thinks that these are either 

(1)2 liuiii* w 


unpublished official records relating to affairs 
of State, or that they are communications 
made to the District Superintendent in official 
confidence, or that they are . sources of in¬ 
formation which the Police officer cannot be 
compelled to disclose. Now, it cannot be said 
that any of these sections applies to the state¬ 
ments of these witnesses. Clearly, they are not 
unpublished records relating to any affairs of 
State. Section 123 has been held to apply to 
the deliberations of the Parliament, proceed¬ 
ings of the Privy Council, comrauuicatiou 
between public officials in the discharge of 
public duty and the like, and not even 
Government remarks with regard to the 
conduct of public officials have been con¬ 
sidered to be strictly privileged, so that the 
statements made by witnesses before the 
departmental superior of the accused cannot 
possibly be considered to bo unpublished 
recoids relating to any affairs of State. The 
permission of the District Superintendent 
was not, therefore, in any way necessary for 
the production of these papers; and if any 
permission hadbeen necessary, that permission 
would have been that of the Inspector- 
Genaral of Police of the Province and not of 
any local superior. 

Then, as regards sections 124, it cannot be 
said that when witnesses come before a Police 
officer and make accusations against one of 
his subordinates that those commanications 
are made in official confidence so that when 
the accused is on his trial, he cannot ask to 
know what his accusers say. It seems to 
us that the public interest would suffer much 
more by the concealment of these statements 
than by their disclosure. 

Section 125 obviously has no application. 
It is not pretended that those statements 
were the source from which the District 
Superinteudeut obtained his information that 
any offence had been committed. 

The statements not being privileged the 
Magistrate was bound to call for them under 
section 162 of the Evidence Act, and to have 
allowed the accused to cross-examine the 
witnesses under section 155 on the statements 
made whether they were in favour of the 
accused or against him. As the provisions 
of .section 163 clearly entitle the prosecution 
to make use of them if they turn out to be not 
in favour of the defence, the danger which the 
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"Magistrate appears to apprehend in his ex¬ 
planation does not really exist. 

The Rule must be made absoluve and the 
lower Court must take steps to have the do¬ 
cuments referred to in para. 7 of the petition 
produced, and the determination of the trial 
will be postponed until this is done, and the 
Magistrate has fully considered the effect of 
the answers made by the witnesses upon 
cross-examination on these documents, when 
he should hear the parlies and proceed to 
decide thecasein accordance with law. In 
the meantime, the petitioners w ill remain on 
the same bail. Ifule made ahsolnfe. 


MADRAS HIGH COURT. 

Criminal Misceliakeocs Petition No. 11 

OF 1912. 

January 17, 1912. 

Present: —Mr. Justice Miller and 
Mr. Justice Sundara Aiyar. 
NARAINASAWMY NAICKEN and 

ANOTHER—ACCaSED—PETITIONERS 

versus 

EMPEROR— Opposite Pahtt. 

Criminnl I\ocethirc Coilo (Arf T n/ 1898), .ss. 107 
(4), 49G— Dail^Right to he relermed. 

The ])rovision in section 107. clause (4>, of the Cii- 
minal Procedure t?ode, that a Magistrate before wiiom 
a person is sent under that section “may in his dis¬ 
cretion detain such person in custody until tlio com. 
plction of incjuiry”, is not subject to or controlled by 
section 490 of the Criminal Proce«lurc Coile. T'lie 
latter section does not give an absolute right to bail 
to any person, who is not cliarged with a non-bailalde 
offence an(l should be read along with othej pro\ isions 
of the Code giving a special right of detention to a 
(U)nrt. 

Chidfimharum PiJlaii v. f'mpeyoi\ 31 M. 315; 3 M. L. 
T. 311; 7 Cr. L. J. 300, referred to. 

JmI V. J-jiiiperor. 11 C. W. N. 41 5 Cr. L. J. 

194 ami Jlayhiminnhih Pcjs/unl v. Kinperor, 32 C. 80; 
8 0. W. N. 779; 1 Cr. h. J. 775, distinguished. 

Petition, praying that, in the circumstances 
slated therein and in the affidavit filed there¬ 
with, the High Court will bo pleased to 
relea.se the petitioners in Miscellaneous Case 
No. 2 of 1912 on the file of the Joint Magis¬ 
trate, Pollachi (Criminal Mi.scellaneous Peti¬ 
tion No. 1 of 1912), on the file of the Sessions 
Court of Coimbatore. 

Air. T. Ean(jachariar, for the Petitioners. 
Air. M. D. Devadoss, Contra, for the Public 
Prosecutor. 

ORDER.—This is an application for bail. 
The petilioneis were arrested by the Police 
under section 151, Criminal Procedure Code, 


on the ground that the Police apprehended 
that they were about to commit house¬ 
breaking and theft. The petitioners were 
produced before the Sub-Magistrate of 
Udumalpet. He was of opinion that pro¬ 
ceedings should be instituted against the 
petitioners under section 107 of the Criminal 
Procedure Code to lake security from them 
for keeping the peace and sent them up to 
the Joint Alagistrale of Pollachi. The Joint 
Magistrate, before whom proceedings under 
section 107 are pending, considered it neces¬ 
sary to detain them in custody pending the 
proceedings, and he rejected their application 
to release them on bail. 'I he Sessions Court 
of Coimbatore also dismissed an application 
made to it for bail. It is contended before 
us that the Joint Magistrate was bound to 
release the petitioners on^ bail and that he 
had no discretion to refuse to do so It is 
also urged that if he had such discretion, the 
circumstances of the case did not justify hi.s 
refusal of bail. The Joint Magistrate has 
given very good reasons for his opinion that 
it was necessary to detain the petitioners in 
custody until the completion of the inquiry 
under section 107 and the Sessiuns Judge 
has concurred in that opinion. We are 
unable to say that the discretion has been 
exercised wrongly, if the Alagistrate was 
not bound to discharge the petitioners on 
bail. The question, therefore, for* our deci¬ 
sion is whether he was bound to do so. Mr. 
Rargachariar for petitioners relies on section 
49G of the Criminal Procedure Code wliicli 
according to him entitles any person, (other 
than a per.'^on accused of a non-bailable 
offence), who appears or is brought up before 
a Court, to be released on bail. We agree 
that the petitioner would be entitled to bail 
under tins section, if there were no other 
.section disentitling him to it, but section 107, 
clause (4-), provides that a Magistrate before 
whom a person is sent under that section 
‘may in his discretion detain such person in 
cu.stody until the completion of inquiry here¬ 
inafter pre.scribed.” 'J'he petitioner in tliis 
case was admittedly a person sent under the 
section to Cie Joint Magistrate. The clause 
expressly gives power to the Alagistrate to 
detain the person in custody until the com¬ 
pletion of tlie inquiry. The contention on 
behalf of the petitioner is that this pro¬ 
vision must be taken to be qualified by 
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section 496. It is argued for the Crown, 
on the other hand, that the general pro¬ 
vision in section 496 must be taken to be 
subject to the special provision contained 
in clause (4) of section 107. Mr. Ranga- 
chariar contends that the rule laid down 
in section 496 is intended to give an 
absolute right of bail in all cases where an 
accused person is in custody, whether under 
an order of Court or otherwise, but this 
contention appears to us to be untenable. 
Section 344 lajs down that in cases wliere it 
becomes necessary cr advisable to postpone 
the commencement of or adjourn any inquiry 
or trial, the Court may by a warrant 
remand the accused, if in custody. The 
explanation to the section provides that if 
sufficient evidence bas been obtained to raise 
a suspicion that the accused may have com* 
mitted the offence, and it appears likely 
that fui ther evidence may be obtained by 
a remand, this is a reasonable cause for 
a remand. It will be observed that the 
explanation refers to cases where further 
evidence may bo obtained by a remand, 
the object of the remand being to obtain 
further evidence. It cannot be held tliat 
an accused person is entitled to Imil 
where he is remanded under this pro* 
vision, for to allow bail in such a case 
would frusiiate the very object for which 
the remand is ordered by the Court. A 
similar observation would apparently 
apply wheie an Older for remand is made 
under clause 2 of section 107. It cannot, 
therefore, be held that section 496 gives 
an absolute right to bail to any person 
who appears or is brought up before a 
Court and ia not charged with a non bail- 
able offence, but it must be read along with 
any other provision giving a .special right 
of detention to a Court, and clause 4 of 
section 107 gives such special power. 
That provision may be compared with 
section 837, clause (3), wliich gives a 
Mogistiato tendering a pardon to an approver 
the power to detain him in custody until 
the tei minalion of tlie trial by the Court 
of Session or High Court. The power is 
qnnbtied by restricting it to cases where an 
appuover is not on bail, but no such 
qualification is made in section 107. It 
is. no doubt, true tliat a person charged with 
a nou.bailaUe offence is, except in cases 
tailing within sections 334 and 167, entitled 


to bail, but the same considerations are 
not necessarily applicable to the two cases. 
The object of detaining in custody a person 
charged with an offence is generally to secure 
hi.s appearance for being dealt with according 
to law on the charge made against him, 
and the taking of bail would secure that 
object ; but in cases of proceedings under 
section 107 taken for the purpose of 
preventing a person from committing a 
breach of the peace, tlie Legislature may 
have regarded it as necessary to take steps 
to prevent him from doing so before the 
Magistrate decides whether it is necessary 
to take security from him. This object 
would not be secured by merely securing 
hi.s appearance at the inquiry to be made 
under the section There may be cases 
where a person charged under section 107 
may appear to be so dangerous a character 
that it would be desirable to detain him in 
custody until the inquiry against him is 
completed. Mr. Rangachariar points out 
•that no provision for such detention is made, 
where a person charged under section 107 
is not sent up to the inquiring Magistrate 
by another j^lagistrafe, but the inquiring 
Magistrate hbnself orders the arrest of the 
person charged. It is, no doubt, true that 
section 114 only empowers the Magistrate 
to order the arrest of the person concerned, 
and does not provide that he may detain him 
in custody until the completion of the 
enquir 3 ' ; but assuming that a person .so 
airested is entitled to be relea.sed on bail 
under seclion 496, we do not think that 
this anomaly is sufficient to justify us in 
not giving effect to the clear words of 
section 107, clause (4), which entitles the 
Magistrate to detain the person concerned 
in custody in cases to which that clause 
is applicable. The question is not cover¬ 
ed by any previous decision. It was left 
expressly undecided in Chidamhnram Pillay 
V Emperor (1). In Meiva Lai Thahur v. 
Emperor (2), all that was held was that bail 
cannot be demanded from a person against 
whom proceedings under section 107 are 
contemplated but no proceedings have been 
drawn up or issued. In Eaghnmtndan 
ParsJind v. Einpoor (3), the Calcutta Higli 
Court held that, except in the special 

(1) 31 M. 315; 3 M. L. T. 311; 7 Cr. L. J. 300. 

(2) 11 C. W. N. 415; 5 Cv. L. J. 194. 

(.3) 32 C. 80; 8 C. W. X. 770; 1 Cr. h. J. 775. 
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cireumstancos referred to in clauses 3 and 4 

of section X07 and which were admittedly 

not applicable to that case, the law did not 

empower a Magistrate to detain a person 

ID custody until the completion of the 

inquiry and that tlie Magistrate was bound 

to grant bail. On the whole, we are of 

opinion that in this case the Joint Magistrate 

had the right to refuse to enlarge the 

petitioner on bail and we, therefore, dismiss 
this petition. 

Petition dismissed. 


CALCUTTA HIGH COURT. 
Criminal Appe.\l No. 114 of 1912. 

^pril 1?, 1912. 

Piesent: Mr. Justice Holniwood and 
Mr. Justice Imam. 

MOBARAK ALI— Accosed—Appellant 

versus 

„ EMPEROR. 

^foninicnf—Prcsumpfion — 
auity kno:clcJ<je~[nf crest in cstahli.hU,, L,ic„(, 

ofdonancnl, if 

J emd Code (Act X^V of ISGO), .s-.s\ 47J 474—rourL- 

T1 e fcitt thnt .a man wlio liles a dociuiiont is intm-. 
estoci m establishing its contents, docs not raise a 
presumption that ho filed it knowing it to bo for^l 

lodge” ‘ Pnneipa! criterion of guilty know. 

bnJ^l?r ^ (locumont upon which he rclietl 

hut when It was discovered that the document Inul 
been forged, he Hod awav: 

/teW that his cond.ict was in no wav coiisiHent 
with his itmoccuco- * nt 

The filing of a document as the basis of a plaint or 
as a necessary sequel to the pleas in the plaint is it¬ 
self an user; and it then becomes inciimbcnt on the 

rrn * r ‘locun.ent in 

all good faith behoving it to be genuine 

Cr r J a- C. 820; 8 

I./1. Jj. J. d08, explained. 

Convictions under sections 471 n„,i i-. *, 

Indian Penal Code cannot stand together ‘ 

iJoT I”- "• C. li. 3t). fol. 

~“s ™sri,r -S™ 

Appeal against the order of the Sessions 
Judge or Isoakhali, dated January 10th 1912 

accused under sections -iVl and 
4Gb, Indian Penal Code, and also under sec 
tions 474 and 193 and sentencing him to 


rigorous imprisonment for 6ye years under 
the first charge. 

Mr. A. Rasul, Counsel, and Babu Jyotish 
Chandra Sarkar, for the Appellant. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. 

JUDGMENT.—This is an appeal from the 
judgment and sentence of the learned Sessions 
Judge of Noalchali who, agreeing with both 
the assessors, convicted the appellant Mobarak 
Ah under section 471 read with sections 466, 
474 and 193, Indian Penal Code and sen¬ 
tenced him under section 471 read with sec¬ 
tion 466 to rigorous imprisonment for five 
years and^ passed no separate sentence under 
section 4/4 and section 193. 

It appears that the accused, as the plain¬ 
tiff in Suit No. 245 of 1910, filed a certified 
copy of a decree of the Munsif dated Sraban 
1302 and in the certified copy filed by him 
he altered Srahan 1302 to Sraban 1301. The 
alteration is clear and apparent on the face 
of the document, and it is not now disputed, 
Isow it iS alleged by the prosecution that the 
only object in making tin's alteration was to 
establi.sh that liis mortgage was prior to 
that of the defendants, and tliat was tlie 
plea he took in Iiia plaint, and the list of 
documenf.s by wliich the plaint was to be 
supported contained tin's copy of the decree 
as the first document on tlie list and obvious¬ 
ly it was the basis of the claim made in the 
plaint. It was verified on aflldavit by the 
accused himself as tlie plaintiff. As a matter 
of fact, he did nat file the document till the 
2fith August, the plaint having been filed on 
the lOtli July. But the forgery was not 
discovered till the f)th December when the 
defendant having taken advice from the 
Mukfear wlio appear.s to have been concerned 
on behalf of the accu.sed in the .suit of 1897, 
that pntleman on referring to his note-book 

iTno un of the decree was 

1.^02. The defendant Abdul Aziz thereupon 

brought the matter to the notice of the Court 
and the Court called upon Mobarak AH to 

s^tement. That statement ig 
Lx ubit 7. Ill that statement Mobarak AH 
look the responsibility for making ov^r this 
decree to his Pleader, Baba Sasil Chandra 
Chatterjee for 61,ng it on his behalf in feuit 
No. /3Jof 1910 and said thjit the document 
was entered as the principal one in tlie li.,t 
of documents It will be observed that he 

says nothing there as to his brother Hasan 
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Ali, lately deceased, whom he now suggests 
may have made the alteration. 

The first point taken in appeal is that 
there is nothing to raise any presumption of 
guilty knowledge on the part of the accused. 
The learned Judge says rather vaguely in 
one part of his judgment that it has been 
held that the fact that a man is interested in 
establishing the contents of a forged deed 
raises a presumption that he filed it knowing 
it to be forged. The learned .Judge has not 
given us any reference and we are unable to 
accept this proposition. It is a propo.'^ition 
which is far too wide. The authorities, on 
the contrary, are that there must be the using 
of a document by a person who knows or 
has reason to believe that it is forged. The 
element of fraud or dishonesty must be 
present in the mind of the accused. 

Now, we are unable to accept the plea of 
the accused that his brother Hasan Ali was 
in any way responsible eiMier for the forgery 
or the user. It is a very easy thing to make 
charges against a dead man, but those who 
make them certainly must be very careful 
to support them with the strongest evidence. 
No evidence whatever is produced to show 
that Hasan Ali had anything whatever to 
do with the user or the forgery of this 
document. On the contrary, the Legal Prac¬ 
titioner engaged in the case denied that he 
had anything to do with it. Tlie inference 
which is sought to be drawn from the state- 
Tiient is tl at Hasan Ali vas a cleverer roan 
than his biother and was in fact a PumUf. 
Wo tliink that this is tlie strongest reason 
to suppose that he would net have committed 
this fcxmewhat obvious forgery. However, 
though the forgery appears to us when our 
attention i.s drawn to it to he pretty obviousi 
it did muster with the ministerial 

ofiicers of tlie Court, one of wliom tells us 
that having e xamined tho document, he saw 
notliii'g suspicious about ir, and also with 
file Mtikteur wlio ought to have remembered 
that the decree was in ld02. lie also was 
deceived. However, tlie defendant him.self 
was .«aspicinus rf fiaud and he told the 
Mnhfeur, and tlie Mnktenr tlun looked tip 
his notes and discoveixd from his professional 
notes tliat the decree was really in ld02. A 
true copy was then pi*ccuied atid the fraud 
WAfl discovered, lining confronted witli this, 
the accused dropped tlie case and did not 
apiear ogain. His Pleader enys that he 


went to him and made some statement 
about having forgotten the date. Bat he 
omitted to do what any honest man would 
have done, namely, instruct his Pleader to 
state that as he found his case was based 
upon a forged document, he withdrew it and 
would not rely upon the document. He did 
nothing of the kind. From first to last he 
appears to have relied on the document, and 
when he was found out, he merely fled away. 
We cannot hold that his conduct is in any 
way consistent with his innocence and conduct 
is the principal criterion of guilty knowledge. 

Then ,the second point arises. We are 
asked to hold, on the authority of the case of 
Amhikn Prasad Singh v. Emperor (1), to 
which one of us was a party, that the mere 
filing of a document in Court without tender¬ 
ing the same in evidence does not constitute 
user of it within section 471, Indian Penal 
Code. This head-note, as has been pointed 
out by Carnduff, .J.,in a more recent unreport¬ 
ed case, is entirely misleading; and speaking 
for myself as one of the Judges who was 
a parly to that decision, I must say that it 
never entered into my mind to lay down such 
a proposition which would obviously be 
contrary to the .‘statute law on the subject. 
What we did hold was that there was no 
evidence that these receipt.^ had been used 
fraudulently or dishonestly by the accused. 
Tliey were produced by a third party in a 
case under section 144, Criminal Procedure 
Code. They were not documents upon 
which the decision of the case depends in the 
sense that the documents filed with the 
plaint are the basis of a Civil suit, and the 
evidence (hat the accused himself had any- 
thirg whatever to do with these documents 
was very weak. He did not attempt to 
assert their genuine character after they had 
once been impugned, and under those circum¬ 
stances, we were unable to hold that there had 
been any user. The case obviously depended 
upon its own facts ns most criminal cases do. 
But the filing of a document ns the basis 
of a plaint or as a necessary sequel to the 
pleas in the plaint is, in our opinion, itself an 
user, and it then becomes incumbent ou 
the person using it to show that he filed 
the dofument in all good faith believing it 
to be genuine. We have already held that 
in this case it cannot be held that the ac¬ 
cused so filed tiiia document. 

(1) yo c. 820; 8 Cr. L. J. 398. 
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Lastly, there is the point of law as 
regards the charges. We agree with the 
proposition that was laid down in the case 
of Qu9e^ V. Nuzur All (2) that convictions 
under sections 471 and 474, Indian Penal Code, 
cannot stand together. The two things must 
be charged in the alternative; obviously, one 
being the use as genuine of a document he 
knows to be forged and the other being 
the possession of such document with intent 
to use it. It must, therefore, be taken 
that the charges under sections 471 and 
474 are in the alternative and that there 
cannot be convictions for both. The con¬ 
viction, therefore, under section 474 in this 
case must be set aside. But this is im¬ 
material as no separate sentence has been 
passed. 

Then we come to the fact that the 
charge, although it mentioned the certified 
copy of a decree of a Court of Justice as 
the forged document, is laid under section 
465 read with section 471 and that was never 
amended in the Sessions Court. The learned 
Judge speaks of the charges as amended as 
well as a fresh charge framed by the Court 
under section 193; but we find that the 
amendment to which he refers is merely 
one of date, that the offence was committed 
between the 26th August and 6th Sep¬ 
tember instead of between 16th July and 
26th August as charged by the Magistrate. 
That being so, we are of opinion that it was 
not open to the learned Judge to convict and 
sentence the accused under section 466 read 
with section 471. The acoused is entitled te 
the benefit of this somewhat fortunate error 
for him, and he could not receive a greater 
punishment than that which the law pro- 
vides under section 465, 

We must, therefore, alter the conviction 
under section 471 read with section 436 to one 

under section 471 read with section 435 and 

reduco the sentence to one of two years’ rigorous 
imprisonment under section 465. With this 
modification, the appeal is dismissed. 

It is unnecessary for us to say anything 
about the conviction under section 193 which 
depends on the false verific.ation of the 
plaint. If the document relied on is false, 
then the verification is also false. 

Conviction altered. 


PUNJAB CHEEP COURT. 
Criminal Miscellaneous No. 39 op 1912. 

May 10, 1912. 

Po'esent: —Mr. Justice Chevis. 

E MPE RO R —Prosecutor 

‘vers^ls 

RAJA son op ILM DIN— Accused — 

Respondent. 

Criminal Procedure Co le (Art V of 1898), ss, 337, 
339 (3)— Pardon—Approver — Sanction oj High Court 
for prosecution of approver, how to be obtained —Pmr- 
tice—ifotion in open Court. 

Wliere it is desired to obtain the sanction of the 
High Court to prosecute an approver for giving 
false evidence after the grant to him of a pardon, 
under section 337, Criminal Procedure Code, 
the proper procedure is for the Crown to move 
the High Court by motion made in open Court and 
not by letter of reference. No orders can bo passed 
on a letter of reference. 

(rown V. Bulaka Singh, 10 P. R. 1901, Cr.; 1 Cr. L. J. 
793, followed. 

Case referred by the Deputy Commis¬ 
sioner, Gujrat District, with his letter No. 560, 
dated 25th March 1912, requesting that 
sanction uoder section 339 (3) of the 

Criminal Procedure Code, be accorded for 
the prosecution of Raja, son of Ilm Din, 
Guinr, of Khawaspur. 

Mr. G. Sevan-Petinan, Government Advo¬ 
cate, for the Crown. 

Mr. h^kshmi Narain, for the Respondent. 

JUDGMENT,—In this case the District 
Magistrate has, by letter addre.ssed to the 
Registrar ot this Court, requested sanction 
to the prosecution for the offence of giving 
false evidence of a man to whom a pardon 
under section 837 of the Criminal Procedure 
Code was given. 

As has been ruled in Crown v. Bulaka 
Singh (1), the proper procedure in 
such cases is for the Crown to move this 
Court by motion made in open Court and 
not by letter of reference. No orders can 
be pas.sed on this reference. If application 
oil behalf of the Crown is made in due 
form to this Court, orders will be passed upon 
it ill the usual manner. 

(1) 10 P. U. 1004 Cr.jl Cr. L. J. 793. 


(2) C N. w. P. ir. C. ll. 39. 
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JAGGH AHIR V. MURLI SHUKUL. 

ALLAHABAD HLGH COtJaT. 

Criminal Revision Petition No, 52 op 1912. 

May 14, 1912. 

Vreaenh —Mr. Justice Karamat Husain and 

Mr. Justice Tudball. 

JAGGU AHia— Applicant 

versus 

MURLI SHUKCJ L—Opposite Party. 

Crtrm'nrt? Pfocednre Code (Act To/ IS9S), ss. 145, 
.'52J—TrriH.s/ej-' i/iVj Conrt, ol~Jiir!s<liclion — 

'Criminal case,' meaning of. 

The oxpres.<ioii “Criminal cxsc” in section 520 
of the Criminal Procedure Code, inclmles a pio- 
cecditi" initiated under section 145 of the Code. 
The High Court Iris, under section .52(5, power to 
transfer such proceeding fi’om one Court to .another 
subject, of course, to all tlio conditions under which a 
transfer can he made. 

In I'c Arainiiija Tciinmlar,, 2(y iM. ISS; Lnlif HoUnn 
M'litra V. Sacia Kanf'i .le/j 2S C. 70d; (Inriubiit 

Nag V. (i-hj inemlra Nath Tagiae, 20. L. J. (il l; 3 Or. L. 

.1. 83; (piecH-Kmpresi-i v. Mnlas'uhli />»/, 21 A. 107; 
(pieen-I’infn'ess v. Moiiri /*««•/, 10 )l. OUl; Jhoji Singh 
V. 23 d()3, reterred lo. 

In re Paii'hirang (bivind I'liJ-iri, 25 M. 170. ilisstntod 
from. 

Mr. Bnwia Bchari, for Hip Applicant 
Mr. M. ft. Aijanval't, for tl»o Oppo.'jilo 
Pai ^ 

.lU DGMLN r. — Tho qup.stion referl od lo 
is whether the IliRh (^)nl l has .jni isdicti^n, 
under section 52(0 of tlie Coi'u? of Criininnl Pro- 
cedute or under tlie Letter.s Pa‘enl, especially 
section 22, to transfer from the Coiiitof one 
Magistrate to tiie Court of anotlier Magistrate 
a proceeding iu»d( r srolion 145 of tiie Code 
of Ciiminal Procedure. 

There is .a, coi,llict of authority on the 
point. In lure Ibininrang (Uru'nl I'ujari (1), 
it was held that the High Ccutt had r.o 
power, under section odd of the Code, to 
transfer a ptccceding under section 1-15 of 
the Code fi(un one (.aiurt lo another. The 
reason given is that such a proceeding is not 
a "criminal cafo’ within the meaning of 
section 52(>: tliat a ciiminal case meat.s a 
case aii.siiig out of and dealing with soma 
crinic ahoadij commiitdl aiul does not 
iiK?lude proceedings taken for the prevention 
of a Clinic. 'I'he Madias Higli Court, in 
in rc Arnmnga (2), di.csented from the 

Pornliay case, 'l lio Icaincd Judges said:— 
"We liave no doubt of cm- power to tiaisfer 
this case hotli nndri' secli:n 520 of the Code 
of Criminal Proccduie and clause 29ofllie 

Letters Peicnt. If a case undtr section 115 
(1) 2.5 15. ITU. 

(.2) 2(5 M. 18.S. 


of the Code of Criniinal Procedure is not 
» **criiniual case”, it is difficult to conceive 
what it is. With all respect, we are unable 
to agree with the decision of the Bombay 
High Court In re Pundurang Govind Fujari 
(1)”. Id Loht Mohan Moitra v. Stirja Kania 
Ackarjee (3), Gkose, J., held as follows: 

“An investigation under section 145 of 
the Code of Criminal Procedure is an in- 
quiry within the meaning of clause (.fi) of 

section 526 of that Code. 

A Magistrate trying a case under sec¬ 
tion 145 is a Criminal . Court within the 


meaning of the Code. 

The expression criminal cise” in section 
52G means a case over which a Criminal Court 
has jurisdiction. 

It is doubtful whether the High Court has 
power under section 52G to transfer cases 
other than those in which a person is 

charged with an offence. ^ 

The High Court may under section lo 
of the Charter Act transfer a case under sec¬ 
tion 145. Taylor. J., held a.s follows:-- 
The expression “c.ase” and “criminal oa=ie 
are not oo-extensive. The phrase criminal 
case” is used in a limited sense and does not 
apply to ereiy case cognizihle by a 
Criminal Court. It is doutbful whether the 
High Court has power uiidei section 526 to 
transfer casei which do not relate to matters 
which may strictly be <lescrihed as criminal 
ns relatii'g to a cn'ine or offence under the 
law. The power, however, exists under sec¬ 
tion 29 of the Letters Patent wheiein the 
pliiase "ciiminal case” appear.s to be used 
without the distinction which apparently 
exists in the Criminal Procedure Code in 
respect of cases tried by a Ciimiiml Court 

as eppesed to Civil cases. 

In Gnindas Nog v. Gaganendra Nath 
7 \;f 70 ie (4), Rainpici and Morkerji, .IJ., held 
(hat a proceeding under section 145 of the 

Code of Criminal Procfdure was a criminal 

case” and expressly dissented from In re 
Vnthirang Govind Pujati (1). 

Our answer (o the question turns upon the 
meaning we give to the phrase criminal 
case” in section £26 of the Code of Criminal 
Procedure. There is nothing in the section 
to lead us to infer that the phrase means a 
“ciiminal case” arising out of an offence which 






(:n 2S C. 700- 

(1) 2 C. L. J. oi l J 3 Cr. L. J. 83. 
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the intention of the Legialatare, it could have 
easily expressed it in apt words and would 
not have used an expression of a larger 
oonnotation. We are of opinion that it 
iDOludes procsedings taken under section 
145 for the prevention of a crime. 

^ A Magistrate who conducts those proceed¬ 
ings ^ does 80 as a Criminal Court under the 

of Criminal Procedure 
and It cannot be slid that he performs the 
function of an Executive Odicer. The ex- 
pression criminal case” in clause (8) of 
section 52Q need not uece.ssarily be taken to 
have been used in the narrow sense of a 
criminal case arising out of an offence 
already committed. 

The High Court is tho higest tribunal 
in these Provinces and one of its important 
functions IS to supervise the woik of all the 
Oriminal Courts subordinate to it and there 
13 no reason why the Legislature should 
deem it Bt to limit the power of the High 

Court to transfer only such "criminol cvses” 

as arise out of the ollences already ommitted 
and for that purpose should use a phrase of 
a more general import-. 

Ilesides, such a limitation can serve 

no useful purpose. The contention of the 

earned Counsel for the opposite party that 

the expression an accu.sad person”, which oc- 

curs in section ^52G of the Code, indicates 

that the phrase criminal case” refers only 

to such cises as arise out of the offences 

which have already been committed, i.s 

without force. That expression l.as been 

used in a larger sens?, r.c., the p?rsrm over 

wliom a Criminal Court exercises juri.siic. 

tmn. Eanerji, T., iu Q.eenl’Jmpre.s v. 

Mutasa'hh Lul (5), said:-'The Code of 

Criminal I rocedure contain.^ n-. definition 

of an accused person’ but it was lield by the 

liombay High Court in ^^'ceen.pjmpre,, v. 

Mona Puna (G; that the term ‘accused’ 

means a person over whom a Magistrate or 

o her (Cnminal) Court is exercising 

urrsdiction.’ The sime view was 

taken by the Calcutta High Court 

in Jhoja Stngh v. .npre.'is (7) I go© 

no reason to put a different interpret.^ 

ton on the words an acouoi per.on. in soe- 
tion 4.>7. 

(5) ”[’‘ 1 ^ 107 ''“' nil- 

(7) 23 C. 4y3. 


der sections 176, 488 and 491 of the Code of 
Criminal Procedure can hardly ba called 
criminal case, notwithstanding the fact that 
they are conducted under the Code of Crimi¬ 
nal Procedure and this shows that every pro¬ 
ceeding held under the Code is not a criminal 
case. In our opinion, this contention is with¬ 
out substance. 'n'-e are inclined to hold that, 
in the absence of anything to the contrary, 
every case over which a Criminal Court exer¬ 
cises jurisdiction undei the Code is a “crimi¬ 
nal case” for the purposes of that Code 

On a careful consideration of the wording 

of section 526 0 ? the Code of Criminal Proce¬ 
dure, the policy of the law and the cases to 
which we have referred in this judgment, we 
hold that the expression “criminal case” in 
section 52 3 includes a proceeding initiated 
under section 145 of the Code and that the 

High Court under .section 526 has power to 

transfer it from one Court to another Court 
subject, of course, to all the cKiditions under 
wlucM a tratisftjr cin bs niile. 

In this vievv of the case, it is unnecessary to 
consider the effect of section 22 of the Letters 
I atent upon the power of the High ' Court 
to transfer a proceeding iinrJer seotion 115 of 
the Code of Criminal Procedure. 


iMAHKAS HIGH COURT. 
CfiiAiixAL liKvisiov Cask No. 191 oi.- 1912. 
(Orimix.vl Rkvisiox PfiTU'iov No. 15:J 

OF 1912.) 

May 3, 1912. 

P-esent —Mr. dusdce Suudara Aiyar 

YEDITHA SUBRAYA-Petitioneh 

versus 

EM PE ROR—Respondent. 

P.'ndCo-h (.!-•' XIA' of IS j)», K.s. Ill, ijj -Cnuii. 

n'd rro -edarc Co.L' f.lct V of 1S.)S), .s-.,-. 230, 237—CVt- 

Oiinol brctcUof fru^it—Ah.-icn'-c of tniit—Pre^encti at 

wronjM plcdjinj -^)Jca:o—AbAment ~Altc}an>i oharne 
and jindinij. '' 

Liitrustiiioiit to aecusotl is a necossary nlonxont of 

the offonco of criminal breach of trust umlor .section 
4J0* liuliau IViial Codo. 

A jewel was eiitnisted t > .1. who It to /i for 
bon.g |,|,,,ige..l t,. son, -|, .rsca. C'., ,vl.n awm-o 

tliut tho jewel di 1 not belong to /3..took 11 ton iiionev- 

leii« er aiul uutuce.l him to giro a loan to Zi. on the 
pledge of the jowol. Hoth Zi. A o\ acted at the in- 
.stance of 1. (7. was charged with and convicted of tho 

oJonoo of criminal breach of tnnt: 

!IcU,{l) that C'. was not guilty of tho olVonco of 
cummal breach of trust under section 4<).;, Indian 
ieual Code, read witli section Hi-, as tho latter sec 
tion applied only where tho act, at tho doin- of whioli 


u n- 
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the abettor was present, would itself amount to an 
offenccj 

(2) tliat though C. was charged with the ofTcnce of 
breach of trust, he could, without altering the charge, 
be convicted, under sections 22G, 237, Criminal Pro¬ 
cedure Code, of abetment of criminal breach of trust. 

Hcg. r. Choral Xur, 11 B. H. C. B. 2-10; Pudnin. 
'nohha Pariji Kannnya v. £'»jpcror, 23 M. 2G'lj 11 Cr. 
h. ,T. 49; 5 Ind, Cas. 145; 7 LI. L. T. 79; 20 M. L. J. 84, 
referredto and e.xplainod. 

Petitioi), under sections 435 and 439, 
Ciimii al Procedure Code, praying tbe High 
Court to revise the judgment of the Joint 
^Magistrate cf Rajahmundry, in Criminal 
Appeal No. 12 of 1912, confirming the con¬ 
viction and sentence passed on accused hy 
the 2nd Class Magistrate of Kotrapeta in C. 
C. No. 189 of 1911. 

Mr. O, Vencatramiah^ for the Petitioner. 

Mr. J. L. Bosaiio, Acting Public Prosecutor, 
for the Crown. 

JUDGMENT.—Ihe petitioner in this case 
was the 3rd accused in Calendar Case No. 
1^9 of 1911 on the file of the second class 
Magistrate of Kotiapetah. The 1st accused 
was a dancing giil and the 3rd accused is 
said to have kept her. Tlie facts on which 
the piesecutioii was based were that the 
complainant lent a jewel to the 1st accused 
and this jewel was subscqueiitly pledged by 
the 2nd and3id accused to tlie Gth prosecu¬ 
tion witness. The inouey obtained by the 
pledge v.as apparently appropiiated by tlie 
2nd accMised. The jewel was given to the 2nd 
accused by the 1st accused for being pledged. 
There can be no doubt that the 2nd and 
3rd accu.sed had no right to pledge the jewel. 
Roth Courts have found as a fact that the 
3rd accused was aware that the jewel did 
not belong to the 2nd accused and that ho 
intioduced the 2nd accused to the Gth pro¬ 
secution witne.ss as a relation of his in order 
to induce the witness to give a loan to the 
2 nd accused on the pledge of the jewel. 
Roth of thtfin acted at the instance of the 
]st accused who gave the jewel. On these 
fads, tlie lower Courts have convicted the 
3id accused of criminal breach of trust. 

It is contended tliat the conviction cannot 
be uphedd as there was no entrustment of 
tlie jewed to the 3rd accused Entiustment to 
the accu.sed is, according to section lOG, Indian 
Penal (^jde, a necessary element of the olfeuco 
of criminal breach of trust. It is urged 
by tbe Karned Public Prosecutor tliat by 
conibining witli the 1st and ‘2nd accused to 
pledgethe jewel to P.W. No. G, the 3xdaceuued 


would be guilty of abetment of criminal breacR 
of trust and that as he was present at the 
act of pledging, he would also he guilty of the 
principal offence itself under the provisions 
of section 114 of ihe Penal Code. That section 
enacts:—“Whenever any person, who being 
absent would be liable to be punished as an 
abettor is present when the act or offence for 
which he would be punishable in consequence 
of the abetment is committed, he shall he 
deemed to have committed such act or 
offence.** I doubt whether under this section 
the principal offence would be committed 
where one of the elements of the offence is a 
particular relationship between the abettor 
and a third person which is absent in the 
ca.se. The act of pledging may, no doubt, be 
taken to have been committed by the 3rd ' 
accused also in consequence of his presence 
at the time when the 2nd accused did the 
act. Tbe language of the section, no doubt, 
lends itself to the argument that, whenever a 
person is guilty of an abetment, bis presence 
at the commission of the offence would make 
him guilty of the principal offence. Rut the 
section, I think, would really be applicable 
only where the act at the doing of which the 
abettor is present would itself amount to an 
offence. Now the mere pledging would not 
be an offence by itself, Another equally 
essential element is the entrustment. 

1 am inclined to think that the mere 
presence of the 3rd accused at the act of 
pledging »vould not make him guilty of the 
principal offence of criminal bi'each of trust. 
But I see no reason why he should not be 
held to be guilty of abetment of criminal 
breach of trust. The facts charged against 
him were that he was a party to the pledging 
of a jewel which was entrusted to the Ist 
accused. On these facts, a charge of abet¬ 
ment of criminal breach of trust could have 
been framed against him. I think the provi¬ 
sions of sections 230 and 237 of the Criminal 
Procedure Code are applicable to such a case. 
It was a question whether, on tbe facts alleg¬ 
ed, the accused would be guilty cf criminal 
breach of trust or of the abetment of that 
offence. Roth charges could have been fram¬ 
ed against him ou the facts alleged by tbe 
prosecution and in such a case, it is open to 
the Court under section 237 to convict the 
accused of the abetment of criminal breach of 
trust though no charge was framed against 
him for that offence. 

Mr. Venkataramiah relies on two cases m 
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sapportof his argument that a person can in 
no case be convicted of the abetment of an 
offence when he was not charged with it, but 
only of the principal offence. The first of 
these cases is /?e( 7 . v. Ohani Nur (1). The 
offence charged against the accused there was 
murder. The learned Judge recognized that 
the question must be decided by a consider¬ 
ation of the provisions of section 238 and 
he rested his judgment on the ground 
that the facts necessary to prove 
abetment would not be included in the facts 
required to prove the principal offence. And 
the facts charged against the accused 
were only those that were required for the 
principal offence of murder. The learned 
Judge sayp: ‘ That section, (z.e., the section 
corresponding to section 233 of the present 
Code), applies to cases in which the charge is 
of an offence which consists of several parti¬ 
culars, a combination of some only of which 
constitutes a complete minor offence. The 
graver charge in such a case gives notice to 
the accused of all circumstances going to con¬ 
stitute the minor one of which he may be 
convicted. The latter is arrived at by mere 
subtraction from the former. But. when this 
18 not the case, where the circumstances 
embodied in the major charge do not neces¬ 
sarily and according to the definition of the 
offence imputed by that charge constitute the 
minor offence also, the principle no longer 
applies because notice of tlie former does not 
necessarily involve notice of all that consti¬ 
tute the latter. Tlie section is not intended 
to apply to a collateral offence, It is not 
open to a Court to find a man guilty of tlie 
abetment of an offence on a charge of the 
offence itself. When a man is accused of 
murder, he may not he cmscious that he will 
have to meet an imputation of collateral cir¬ 
cumstances constituting abetment of it wliich 
may be quite distinct from the circumstances 
constituting the murder itself.” 

Similar observations may be applied to 

section 23G also. It is quite true that if the 

facts are not the same, the accused cannot be 

convicted for another offence tho elements of 

which are notall included in the offence charged 

against him. Ordinarily, the facts required 

to prove the abetment would not be included 

in the facts constituting the principal offence. 

The abetment would precede the commission 

of the principal offence itself where it consists 
CU li B. U. C. 11. 210. 


in the abettor being a party to a conspiracy 
or in instigating the principal offence or 
helping in the commission of it. If he be 
present at the commission of the offence 
itself, he would ordinarily be guilty of the 
principal offence. The abetment, therefore, 
would be complete before the principal 
offence is committed and the facts constitut¬ 
ing the abetment need not be proved in order 
to prove the principal offence. No doubt, in 
order to bring home the offence to any 
particular accused, the facts preceding may be 
adduced in evidence which by themselves may 
make him the abettor. But when the charge 
is of the principal offence only, it cannot be 
said that he has to meet fads which occurred 
before the principal offence. I entirely accept 
the law as laid down by the learned Judge. 
The other case, Pa'i»inna6/ia Panji Kannayn v. 
Emperor (2), really also proceeds on an ap* 
plication of the principles of sections 236 and 
237 to the fachs of that case. The offence 
charged there was forgery. The observations 
I liave made with regard to the acts consti¬ 
tuting the abetment of such an offence 
would show that these acts may not 
precede the commission of the act which 
makes the offence itself and a person who is 
charged only with the principal offence is 
not called upon to meet a charge which 
relates the acts done before it. I do not 
think that the learned Judge who decided 
the case intended to lay down a universal 
rale ‘that in no case can a conviction for 
abetment be possible where the charge was 
only of tlie pi incipal offence The question 
is what were the facts charged. If on these 
facts, two charges could be framed, namely, 
the commission of the principal offence and 


the abetment, then by virtue of the provisions 
of section 237 the accused may be convicted 
of the offence of abetment though it was not 
cliarged separately against him. The Act 
lays down no specific provision with respect 
to the question to be decided here. But 
the principle is laid down in sections 236 
and 237 and applying the principle I must 
come to the conclusion that in this case the 
accused may be convicted of the abetment 
of the criminal breach of (rust. 

I accordingly alter the finding into one 
of guilty of the offence of abetment of 


criminal breach of trust 

261; 7 M. L. T. 79; 
L. J. 4 Jj 20 ii. L. J. 84. 


I see no reason 
o Ind. Cas, 147; 11 Cr. 
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to interfere with the sentence. This petition 
is, tlierefore, dismissed. 

Telition dismissed^ 


PUNJAB CHIEF COURT. 
Criminal Revision Petition No. 1192 

OF 1911. 

March 12, 1912. 

Present: —Mr. Justice Shah Din. 

HAM CHAND— Complainant—Petitioner 


t ersus 

JAI DIAL AND ANOTHER—ACCOSKD— 

Respondents. 

raisinij money on the 
jnoytymjc of hin )t<)n:<e (ilrcfitly ^nUl in execution of dec* 
rcc—Pcnnl Code (Art XLV of 18GO^, .v. PlO — JUKchfiryc 
—He trill—Crimimd Proeeditre Code (Act V of 1808^ 
.V. PM. 


T'o coiistitulc* tin; ofTohcu of clK'atin;'. it is not nccos* 
sary IliaL the tU‘cc*|ition slioithl Ite by exprosss woials; 
it may bo by conduct or implied in the nature of the 
transaction itself. 


KItoila llu c V. Pnki-no Mnndnri, ;{2 C. Uil;9C. W. 

>•. lOOG; 2 Cr. L. .1. 7t)l. followed. 

,1 , ;i jmlj;iiioiiL*di-blor in an oxecntioii case, 

applic«l under Order XXL rni«‘ 89 of the Civil 

l’rf»codnrc; Code. 1UU8, for permission to raise 

tlie ainotiiit of the decree by a jirivatc transfer of his 

hou.se nliieii had already been sold in auction, 'i'hu 

• 

a]»plication was rejected by the Conit and yet he in- 
diu’otl a poison to advanei; him money on a molt- 
^:i;;o c»r the house in <|Ucstion on the roprescntalion 
iliat he was omjiowereil to elfcet the mortf(af;e 
in order to pay olV the iloerelal amount due to the 
deeroe-liolder. .1. reeeiveil a portion of the money 
himself ami imliici’d the mort^'aj^ee to ]iay the rest to 
ihe deerec’-holder, Imt allowed the sale to be eon- 
tirmiMl by the Court ami subsequently received from 
the executing; Court the sale-proeoods staCinj' that lie 
Jiad paid the decrcc-lioUler otit of his own jmeket: 

Held, that a /riinii fnric ease of the offonee of 
cheating umler section -1-0, Indian I’enal Code, exist* 
cd ajrainst .1. 

Petition, under .'section *129 of the Criminal 
Procedure (’ode, l!898, for revision of the 
order of (he Se.asion.s Judge, Lahore Division, 
dated (ho 8th August, 1911, confirming 
tliat of tlie Magisfiate 1st Class, Lalioro 
District, dated 29th June 1911. discharging 

the rcbpoudent.a. 

I-ala Lnjpaf Itai, for tfie J^otitioner. 

Mr. Nnnd fjul and Pandit Joiuala Pershad^ 
fur tlie Kespondent.s. 


J U ] )(JMJ’jNT.—A ftei’ Iiearing argunioi.t.s, 
I tliiiilc tliat tlio ojiler id llio Magi.slrate ilis- 
chaigiiig Jai Dial, lerpondeut, of an ulTence 


under section 420, Indian Penal Code, was 
wrong and must- be set aside. The Magis- 
trate has overlooked the fact that the appli¬ 
cation made by Jai Dial in the execution 
case on the 8th March 1910, under Order 
XXT, rule 83, of the Civil Procedure Code, 
praying for permission to raise the amount 
of the decree by a private transfer of his 
house, which had already been sold by auction, 
was rejected by the executing Court the same 
date, and yet he (Jai Dial) induced the 
widow, Mvsammat Radhi, to advance 
Rs. 1,000 to him on the mortgage of the 
house in question on the representation that 
he was empowered to effect the mortgage in 
order to payoff the decretal amount due to the 
decree-holder, Thakar Das. From the order 
of the executingCoui t, dated the 21st February 
1910, it is clear that under Order XXF, rule 
89, Civil Procedure Code, Jai Dial was 
permitted to pay into Court, within the 
time prescribed by law, the amount of the 
decree together with a sum equal to 5 per cent, 
of the purchase-money and the 21flt March 
was 6xed as the date for pa.ssing final order. 
On the 21s6 Jlarch, Jai Dyal effected the 
mortgage in question in direct contravention 
of the order passed on his application, dated 
the Sth March 1910, and after having 
himself received Rs. 253 from the mort¬ 
gagee aud having got the latter to pay the 
balance of the mortgage-money, namely, 
Rs. 7-17 to the decree-holder, he did not put 
in an appearance in Court either on the 22nd 
or the 23id March, with the result that on 
the last mentioned date, an order was passed 
by the e.vecuting Court confirming the auction 
.sale and rejecting the judgment debtor’o 
application of the 25tli February, on the 
ground that the necessary deposit had not 
been made within 30 days from the date of 
the sale. The decree-holder, Thakar Das, 
appeared in Court on the 23rd March, and 
stated that he had duly received the amount 
of the decree and asked forexecution proceed¬ 
ings to be consigned to the record room. 
This was accordingly done; the sale of the 
house in favour of the auction-purchaser was 
confirmed and as a result, the motgagor, Jfti- 
saviviat Radlii, secured no mortgage rights 
of any kind in the house under her mortgage- 
deed of the 2l3t March 1910. On the 17th 
August 1910, Jai Dial made an application 
in Court a.'^king for payment to him of the 
eale prooceda of the house, stating that he 
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was accepted 
to him. Sab* 
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had paid the decree-holder 
pocket. This application 
and the money was paid 
seqaently, the mortgagee appears to have 
asked Jai Dial several times to re pay him 
the mortgage-money together with interest 
and damages, bat up to the present moment, 

nothing has been paid to her or to her son, 

the present petitioner. The 

appears to me to have entirely overlooked the 

proceedings in the executing Court and also 

the subsequent cDuduct of Jai Dial, an 
I have no hesitation in holding that his order 

of discharge is improper. 

1 accordingly set aside the order of the 

Magistrate, and send the case back for farther 
inquiry by another Magistrate. The Magis¬ 
trate who will try the case should keep m 
view the principle laid down in the case o 
Rhodt Bux V. Bakeya Uundari UK 
namely, that to constitute the o ence 
of cheating, it is not necessary that the 
deception should be by express words, 
but it may be by conduct or implied iu - 
nature of the transaction itself. 

Bevision allowed—Gaime remanded. 

(1) 32 C. 941; 9 C. W. N. lOUB; 2 Cr, h. J. 704- 


UPPER BURMA .lUDIClAU COMMIS¬ 
SIONER’S COURT. 

CiiiMiNAL Revision Petition No. 21=9 ob 1911. 

October 3, 1911. 

Present: —Mr. Kales, J. C. 
ALIMUDDIN— Applicant 


versus 

MEAH .TAN —Respondent. 

Criminal Procedure Code (Act g o/1898j, s.?. 423 (?>) 
(2jy 439— Appeal —Poicer o) Appellate Court—.-Accificd 
convicted of one offeyice and acipiitted of another —Coh« 
viction and acfptittul baaed on same evidence—Power of 
Appellate Caurt to alter conviction —Pt’ia‘.sto «—High 
Conrl’s power to interfere ivith acquittal. 

The accused was prosecuted under section 497 of 
tlio Penal Code. TKe tryin" ilagistrato held that 
adultery was not proved but ho found the accused 
guilty of insult likely to provoke a breach of poaco 
under section 504 of the Code. On appeal, the Ses¬ 
sions Judge hold that no offence nmler section GOi 
had boon coininittod but he was of opinion tliat Lho 
charge \indor section 497 was sustainable. The Ses¬ 
sions Judge, however, held that ho had no power to 
interfere with the accjuittal of the accused uuder 
section 497: 


Held, that tho Sessions Judgo had power undor 

section 423, Criminal Procedure Code, to interfero in 

of opinion that accused had committed 
adulterv, the Sessions Judge could alter the conviction 
to section 497 of the Penal Code, as the conviction 
under section 504 and the acquittal under section 497 

were based on the same evidence. 

If the acquittal on the one cliargo and tlic convic¬ 
tion on the other are based on identically the same 
facts, the Appellate Court has power to change the 
section and convict tho nceusod of tho r.ght^o fence 

Appanna V. Mahalakshnu,8 M. h. 1. / imi. 

Cas SOI; I M. W. N. 474; 11 Cr. L. J. o34, followed. 
Kinq-Einperor v. Lurhmun, 31 C-710, Queen-Empresa 

V. J'adoomd/«,2C. 273, distinguUhcd. , • ^ 

As a general rule, tho High Court ^v.ll not in revi- 

Sion interfere with an order of acquittal but it has 
the power to do so and this power may be properly 

exercised iu certain circumstances. 

i'o Han and NgaTo v.^ga Tha Lc^l, U. B.R. (18J7- 
1901) I, 91, followed. 

Mr. Mukerjee, for the Applicant. 

Mr. Milter, for the Respondent. 

Mr. //. M. hutter. Government Prosecutor, 

for the Crown. 

JUDGMENT. —This is an application lor 
revision of the orders passed by the Sessions 
Judge, Mandalay Division, in which he, 
after reversing the conviction of the accused 
under section 504, Indian Penal Code, 
refused to deal with the charge under section 

•497, Indian Penal Code. 

Tho applicant in this c.ise, Ah Muddin, 
who was tho complainant originally, pro¬ 
secuted Meali Jan along with five other 
men uuder sections 497, 49S, 500 and lOJ 
of the Indian Penal Code, the first accused, 
Meah Jan, with having committed adultery 
with his wife, Eatima. and the others with 
abetting the act of adultery by Meah Jan 
and also in the alternative with defamation. 

The facts show an extraordinary phase ot 
Mahomedan social life in Burma. Ah 
Muddin married Eatima who 13 now 44 
years of age from 22 to 30 years ago. They 
are botli Cliittagonian Mahomedans. !^ome 
years ago, Ali Muddin took a Buiman wife. 
It would appear that Eatima, Ins wife, 
resented this and left him. It is stated 
that there was u tillah but tins was not 
proved. AU Muddin fell out with a fellow 
countryman, Meah Jan, and there was, as 
usual, a good deal of litigation between 


IS -- ... , 

them. Whatever were his motives it is 
diilicult to say, bat evenluilly it would 
appear that accused, Meah Jan, wont lu 
company witli Eatima Ifnm I'Camaliig to 
Mogaung where tho accused, Meah Jan, 
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was bringing a case againsfc Ali Muddiu. 
Meah Jan denied he took her himself till 
Abdul Aziz, who is Fatima's son-in-law, 
handed her over to ileah Jan to escort to 
Mogaung. While on the way there and 
back, there cannot be the slightest doubt 
but that Meah Jan had every opportunity 
of having connection with Fatima. They 
were in the boat alone for three nights and 
were left alone there, and it is urged that 
this is sufficient evidence to prove that 
adultery did take place. Nevertheless, the 
Sub Divisional Magistrate, Mr. Barnard, 
who wrote a long and carefully considered 
judgment, came to the conclusion, taking 
all the circumstances into consideration, 
that adultery was not committed. He had 
the witnesses before him ; B'atima appeared 
in Court; she is a woman of 44, which in 
the case of a native woman of her class, 
is the time when tlie youthful charms have 
usually departed. The Magistrate made no 
distinct order of ac:iaittal but he states, 
after considering all the evidence, the *’age 
of tlie woman, and the circumstances under 
which she went to Mogaung, and the lime 
she left Karaaing with the accused, i.c., 
in broad daylight, I arrived at the opinion 
that sexual intercourse was not in tlie 
mind of the accused, Meah Jan, when he 
took Fatima down with him to Mogaung, 
nor did he commit it, and that, therefore, i 
could not convict him under the charge 
of adultery which I had framed against 
him.” 

This, as the Sessions Judge remarks, is 
equivaleut to an acquittal under section 
497 of the Indian Penal Code, but instead 
of this the Sub-Divisional Magistrate found 
liirn guilty of insult under section 604, 
Indian Penal Code. In the special cir¬ 
cumstances of the case, I do not think that 
tlie conviction of insult likely to provoke 
a breach of the peace was so uiKsuitable as 
the Sessions Judge thought it, but there 
scums to be some doubt in the Sessions 
Judg’s mind that Ali Muddiu was present 
at Mogaung and, if he were not, obviously 
the charge of insult must fall tlirougli. 

On the other hand, it is a fact that 
lliiunting about witli another man’s wife ha.s 
led to innumerable duels in other countries 
besides India, and after all Bection 50-1, 
though it uuciiiu somewhat- inadequate, is not 


tl9l2 

so ridiculously out of place as the Sessions 
Judge thought. 

The Sessions Judge was of opinion that 
the charge under section 497 was sustain¬ 
able, ar.d he called upon the accused to show 
cause why the charge against him should not 
be re-tried. 

The case was argued before him by Mr. 
Mitter, but no notice was sent to the other 
side whose defence was not heard. The 
Sessions Judge set a.side the conviction 
under section 504 and found that practically 
accused had been acquitted of adultery, 
and he did not think that ho had any 
right to interfere with the acquittal. 

Against this order, he has applied to 
this Court. The case being one of some 
importance, 1 asked the Government Pro¬ 
secutor to appear in support of the finding of 
the Sessions Judge. 

Mr. S, Mukerjee (senior) appeared for 
the applicant, Mr. Mitter for the respon¬ 
dent, and Mr. Lutter for the Crown. 

It was urged by the applicant that tliis 
Court had repeatedly interfered in cases of 
this sort, and the learned Counsel quoted 
several unreported cases in which the Court 
had held that this Court could interfere 
and had interfered and ordered a re-trial, 
although no appeal had been filed by the 
Local Government and the time for appeal¬ 
ing had not lapsed. The cases quoted by 
the learned Advocate for the applicant 
are— 

Mi Ilia So^ Nga Lu Gyi v. Nga Than and 
Manng Ngwe Pyaing (1); Me So v. Mi Shwe 
Ma (2); Nga Pwin v. Po Min (3). 

My learned predecessor has held that this 
power of interference under section 439 is 
one which can and should be exercised in 
Upper Burma. There is a ruling by Mr, 
Burgess, Maung Sein v. Maung Hmo (4), in 
which doubts were expressed whether a 
case can be taken up on revision so long 
as an appeal lies, and there are several 
cases quoted in which the High Courts in 
India have repeatedly held that the 
Courts will not ordinarily interfere. In a 

(1) J. C. U. B. Cil. llovisioa No. 718 of 1910 (un- 
repoitfil). 

(2) J. C. U. B. t’ll. Uovisiou Xo. 120 of 1910 (un- 

ri'porluit). 

(3) .T. C. U. B. Crl. Uovisiou No. 125 of 19C8 (im- 

rrportiHl). 

(-1) U. B. U. 1897.01,1,103. 
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recent case (unreported) ^ga Kan Qyi v. Nga 
Po Tha (5), the whole matter was argaed 
before me. 

In the case of Thandavan v. Perianna (6), 
the Madras High Court held that an appeal 
against an acquittal by way of revision is 
not contemplated by the Code, and it should, 
on public grounds, be discouraged. This 
extreme view has not been upheld by the 
other High Courts, but both Allahabad and 
Bombay have upheld that ordinarily the 
High Court will not exercise its powers of 
interference in such cases. It seems to rae 
quite clear that the wording of section 439 
does give this power to the High Courts, and 
my learned predecessors, Tworaey and Shaw, 
JJ., have both held the power exists, and 
have repeatedly exercised it, and it would 
seem that though not directly mentiot>ed 
that this power can well be used in Upper 
Burma in view of the fact that the Upper 
Burma Criminal Justice Regulation has 
largely increased the powers of interference 
in ordinary appeal cases with regard to the 
enhancement of sentences. 

The Advocate for the applicant then drew 
attention to the facts. He has pointed out 
that it is not necessary now to prove the actual 
acts of sexual intercourse in order to prove 
adultery. This view has been held in the 
case of Queen-Empress v. Madhuh Ckiindar 
Qiri Mohunt (7). He pointed out that in 
this present instance not only were there 
ample opportunities for sexual intercourse 
but these opportunities had been created 
deliberately by the parties themselves, Meah 
Jan and Fatima. 

On behalf of the Crown, Mr. Lutter 
pointed out that under section 423 (6) (2) 
of the Code of Criminal Procedure, the 
Sessions Judge had ample power in the 
present case to have given force to his own 
opinions and to have convicted the accused 
under section 497. He quoted a recent 
ruling of the Madras High Court which 
is I find exactly ou all fours with the 
present case, namely, the case of Appanna v. 
Mahalahshmi (8). Here the High Court 
has clearly laid down that in the present 

case the Sessions Judge, if he finds the 

(5) J. C. U. IJ. Ci'K Ucvision No. 33‘J of 1911. 

(6) 14 M. 303. 

(7) 21 W. II. 13 Cr. 

(K) 8 M. L. T. 313; 7 1ml. Cay. 861: 1 M. W. N. 474: 
11 Cr. L. J. 354. 


accused not guilty on the one charge 
and he has been wrongly acquitted on 

another, may act under this section and 
convict the accused on the charge which 
he thinks has been proven, although an 
actual acquittal has been entered in the 
lower Court. In the Madras case, an 

acquittal was actually entered on the first 
charge. Mr. Lutter urged that the question 

whether the Court had power to take up 

the case in revision, Iherefoie, did not arise 
in the present c.=i9e, but that the Sessions 
Judge was able to have dealt with the 
case himself, and that the case should now be 
sent back to him for disposal according to 
law. 

For the respondent, Mr. Mitter urged 
that in the various rulings of the High 
Courts of India, Ktng-Empsror v. Luchmun 
Singh (9), Queen-Empress v. Judoonath 
(10), the High Courts had held that interfer¬ 
ence with acquittal is not called for, but all 
these cases quoted differ from the present 
one, because in them there was no conviction 
at all and the accused was acquitted on all 
charges 

First, as regards the question of the power 
to interfere on revision. 

1 entirely concur with the opinion of my 
learned predecessor in the case, Po Han and 
Nga To v. Nga Tha Le Ni and Mi Tu (11), 
in which it was held that ‘’as a general rule, 
the High Court will not interfere with an 
order of acquittal, but it lias tlie power to 
do so, and there can be no doubt that tliis 
power may he properly exercised in certain 
circumstances.” 

I agree, however, that in the present case, 
this question does not arise, and that the 
Sessions Court had power, under section 
423 of the Code of Criminal Procedure 
read ivith section 13 of the Schedule of 
the Criminal Justice Regulation, to interfere, 
as there was a conviction in the case and 
the accused was convicted on the same set 
of facts on which he was acquitted on the 
other charge. 

This, 1 think, is the crucial point of this 

case. If the acquittal on the one charge 

and the conviction on the other are based 

identically on the same facts, it appears 

to me that the Sessions Court in anneal 
19) 31 ('.710. 

(10) 3 C.273. 

(11) U. li. K. (1897.1901), 1,91. 
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lias power to change the section and convict 
the accused of the right offence. 

Now to deal with the facts, I am bound 
to say after a careful perusal of the pro¬ 
ceedings of the lower Court, I ara not at 
all convinced that the Township Magistrate 
was not right in acQuitting the accused of 
the offence of adultery. It is very well to 
talk about opportunities for committing thi.s 
offence, and to say that near relationship 
would not prevent incest. On the other 
hand, there is good reason to believe that it 
was true that Fatima’s son-in-law handed 
her over to the care of Meah Jan. I do not 
think it likely that a son-in-law would 
deliberately blacken bis wife’s face by 
encouraging bis wife’s mother to commit 
adultery, 13ut the main fact which appears 
to me to render adultery exceedingly unlikely 
is that the Chittagonian woman in question 
was of the mature age -14-. I do not think 
that a native woman of -l-i belonging to the 
class of the complainant’s wife would be 
very attractive frem a sexual point of view, 
and it must be I’ecollected the Magistrate who 
has great experience of the country bad 
Fatima before him when he passed the order 
and distinctly drew attention to her age. 
Moreover, it is quite clear tliat this is not an 
odinaiy case of adultery. *1 he charge scerns 
to riie to be Ali Muddin’s reply to the com¬ 
plaint made by Meah Jan. 

In these circjinstaiices, I am not at all sure 
that there is any advantage to be gained by 
remanding the case to the Sessions Court, as 
1 do think that there is a good deal of force in 
the deliberate finding of tlie Magisirate that 
no adultery was conimitfed or intended, and, 
therefore, refuse to interfere. 


I’UNJAH CIIIKF COURT. 

ClilMINAI. Ul-VtSION Pl-TITION No. 217 OK 1012. 

March 18, 1912. 

Prciicul-. —Mr. Justice Kensington. 
iSUNDAH SINGH and another—Convicts 

Pe'IITIO.NERS 

vvrsun 

5 I’M PFROR —pKOSECiJTou—R kspondent. 

Comtuble i-ti'uc/i’ nhile quii'dii'j riot—Di6C>e> 


pant evidence^Penal Code (Act XLV of ISQO), ss. 147 
a ad 332. 

Where a public servant is struck with a stick 
wliile trying to quiet a riot, but the evidence as 
to who actually struck him is discrepant, it is not 
necessary to frame a separate charge under section 
332, Penal Code, against any one of the rioters in 
particular. 

Petition for revision, under section 439 of 
Criminal Procedure Code, of the order of 
the Sessions Judge, Hissar, dated 16th 
January, 1912, con6rming that of the 
^lagistrafce, 1st Class, Hissar, dated 21st 
December 1911, convicting the petitioners. 

FACTS.—-The accused in this case were 
challaned under sections 147, 332, Indian Penal 
Cede, and section 120 of the Railways Act. 
The facts of the case as alleged by the 
prosecution stated briefly are, that a parly of 
Nuts consisting of five men and four women 
came to Gadraiia (the village of the accused) 
and performed their performance of singing, 
During the performance, the accused, 
with the exception of Gurdit Singh, began 
to behave indecently towards the Nut 
w'omen. Not approving of this, the Nuts 
stopped their performance and left the 
village. Near the village well, the five 
accused, Jang Singh, Jagat Singh, Sundar 
Singh, Hira and Chanan, with some other 
villagers, came to the Ntits and requested 
them to stop at their village for the night, 
but the Nuts refused to do so. When the 
Nuts came near Raman Station, they were 
confronted by Jang Singh who asked them 
to return to their village but the Nuts did 
not agree to do so. In the meanwhile, the 
other five accused came thither and aslied 
the Nuts to return to their village and on 
the Nuts refu.sing to comply with their 
desire, all the accused began to maltreat 
the Nut men and women and said that they 
would forcibly take back their women. 
Upon the Nuts raising a hue and cry, some 
gang-men who were doing their work close 
by came to (ho spot and one of them went 
to fetch the Police constable. Nidban 
Singh and Hira, constables, soon came to 
the spot and asked the accused to desist 
from molesting the Nuts whereupon Hira 
and Jagan Singh fell upon Nidhan Singh, 
con.stable. In the meantime, several other 
persons arrived thither and all the accused 
wiih (he exception of Jang Singh were 
arrcoleU and oeut up for trial. 
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In re claridOB. 

Mr. hand Lai, for the Petitioners. 
JUDGMENT.—This is a petition for 
revision on behalf of two only out of six 
men sentenced by the lower Ooarts. So far 
as the petitioner Sandar is concerned, I see 
no reason for interference. The cir¬ 
cumstances of the whole affair are rather 
strange, but there is nothing to differentiate 
the case of Sandar in particular and I am 
not prepared to say that the lower Courts 
have come to an altogether wrong conclu¬ 
sion on the facts. It may be taken that 
Sandar joined in a disreputable riot for 
which he has been properly punishel. His 
petition is dismissed. 

The case of the other petitioner Hira is 
not quite the same. This man alone among 
the rioters has been given an additional 
sentence of three months’ imprisonment in 
respect of violence to a constable. There 
is no doubt that the constable, also named 
Hira, received a somewhat violent blow 
from a stick in the face while trying to 
quiet the riot, bat the evidence to show 
that this blow was struck by the petitioner 
is very discrepant. Tlie principal witness 
Girdhari made two statements, ascribing 
the blow in his first statement to Jang 
Singh and in his second to Hira, and 
there is altogether a good deal of doubt 
whether any one really knew exactly how 
the constable came to be struck. 

The attack on him was the one serious 
feature in the case, and it seems to me that 
the proper course was to hold all the rioters 
equally responsible. There was no necessity 
for framing a separate charge under section 
3S2, Indian Penal Code, against any one 
of the men in particular, the attack on the 
constable being the main incident of the 
affair, which was otherwise of no great im¬ 
portance. 

Hira’s conviction and sentence will stand 
under section 147, Indian Penal Code, but 
the revision is so far allowed in his c.xse 
that his separate conviction under section 
332, is set aside with his additional sentence 
thereunder of imprisonment for three months. 

Revision pirtly allowed. 


BOMBAY HIGH COURT. 

Original Criminal Jurisdiction. 

February 2, 1912. 

Present :—Sir Dinsha Davar, Judge. 

7n re G. W. CLARIDGB. 

Contempt of Court—Pending trial—Comments hy 
paper likely to prejudice fair trial—Hnmorouscommenfs 

_ Repetition of objectionable epithet — Punishment — 

Apology — Practice. 

It amounts to a contempt of Court to make com¬ 
ments on a pending case, when the comments can in 
the least be taken to have the effect of prejudicing Uio 
fair trial of an accused person. 

When during the pendency of a trial, a serious charge 
made against an accused person is treated by a jour¬ 
nalist as a humorous event on which the public aro 
invited to laugh, it is a matter that must be dealt with 
seriously. 

The repetition by a paper of an offensive epithet 
against an accused person under trial is quite as ob¬ 
jectionable as the original assertion of that epithet. 

To talk humorously of an accused person’s ill-hea1th 
and to make light of a serious matter is a most 
objectionable practice on the part of a journalist. 

The power of committing a citizen or a journalist 
to jail or of inftictiug a fine on him for contempt of 
Court, or punishing him in any other way, such as 
making him pay costs, should bo oxorciscMl with the 
greatest caution. 

Contempt innttors are malLcrs not botwotn parties 
hut aro matters between the ro-spondents and the 
Couit and the Court can accept an apology which it 
considers sufficient. 

Mr. Rnikes, for the Applicant. 

JUDGMENT.—One Mahomed Khan of 
Hoti is the third accused in a case that 
has been committed by tlie Chief Presi¬ 
dency Magistrate for trial at this Sessions 
and Monday next has been fixed for the 
trial of that case. 

O.i the 5th of February, his Counsel ap¬ 
plied to me for a Rule against Messrs. G. 
W. Claridge and A. E. Claridg^, who 
are the publishers of a weekly newspaper 
known as ‘‘The English Mail”, calling upon 
them to show cause why they should not 
ba committed for contempt or why such 
other order as to the Court may seem fit 
should not be made against them. The 
learned Counsel drew my attention to 2nd 
paragraph in the column of Bombay Notes” 
in the issue of the 19bh of January of that 
newspaper, and a Rule was granted which 
has been argued before me to-day. 

The respondents have put in an afiidavib 
ill which apology is tendered, “if the Court 
is of opinion that any part of the paragraph 
would prejudice the Khan of Hoti.” This 
the respondents have no right to ask Tho 
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Court’s opinion would not be expressed till 
after the respondents had done what they may 
be advised to do or what they may think 
fit to do at the arguments of the Rule. Ho¬ 
wever, on my pointing this out to Mr. 
Binning, the learned Counsel for the accused, 
he, with great wisdom, has tendered an 
unqualified apology for the publication. 
I accept the respondents’ explanation in their 
affidavit and I absolve them from all inten- 
tion to prejudice the trial of this accused. 
But the consideration of this question does 
not depend on mere intentions. It depends 
on what the probable effect of a publication 
of this kind would be on the trial of the 
accused, which is still pending. Knowing 
that this Rule was coming on, I have been 
looking at the authorities, the principles 
of which have been enumerated in O.swald 
on Contempt of Court, .3rd edition, begin¬ 
ning with page 91, and the authorities 
leave no doubt that the Court will resent 
any comment on a pending case, where 
these comments could in the least be taken 
to have the effect of prejudicing the fair trial 
of an accused person. 

Mr. Binning has pointed out to me that 
this is one of a number of paragraphs 
which form the subject-matter of 
columns of humorous writing. The column 
is not composed of all humorous para¬ 
graphs. On the contrary, as pointed out by 
the learned Counsel for the accused, the 
column begins with a very melancholy subject 

—the death of the late i)uke of Fife_and 

the third paragraph, that immediately fol 
lows the second paragraph in question, 
deals with a very very sad accident that 
took place at Mahahleshwar in connection 
with a well-known Jewish family at 
Bombay. 

But assuming that tliis was a part of 
the humorous columns of the newspaper, I 
emphatically disapprove of any journalist 
treating a penditjg criminal trial as a forth¬ 
coming humorous event in Bombay. 
Comments on ponding trial are at all times 
mo.st objectionable. But when a serious charge 
made against an accused per.son is treated 
as a humorous event on which the public 
are invited to laugh, I think it is a matter 
tljat must be dealt with very seriously. 

Now, wlmt are the comments in the para- 
graph? Are tliey likely to piejudice a fair 
trial of the accused person or are they not? I 


assume that when a paper is published in 
Bombay, it is likely to be read by any member 
of the public. It must be remembered that 
nine citizens of Bombay will have to be em¬ 
panelled to try this ease Is it likely to have 
an effect on their minds? Take, for instance, 
the sentence beginning with this:^“ The 
prosecution story was long and circumstan¬ 
tial.” The use of the word "circumstantial” is 
most unforlunate, because it involves an 
inference that the story commended a certain 
amount of credibility by its being circum¬ 
stantial even if actual proof was absent. Leav¬ 
ing that aside, we have the accused referred to 
as a very clumsy Lothario.” and the learned 
Counsel for the respondents says that 
this is only a repetition of what somebody 
else said. I think that a repetition of an 
offensive epithet against an accused person 
under trial is quite as objectionable as the 
original assertion of that epithet; besides 
which I am not aware that anybody in 
the course of his or her deposition before the 
Magistrate, has used the words "clumsy 
Lothario” in connection with the third 
accused. Assuming that somebody did use 
these words in the course of the inquiry 
before the Magistrate, a journalist has no 
business to repeat tfie epithets which are 
likely to influence the public mind adversely 
to the accused. 

Tiie last and the wor.sb offence is that the 
accused made the most of his ill-health and 
appeared ir: Court on a sofa and secured the 
privilege of being under arrest in his own 
house. The Magistrates’ Courts do not 
extend privileges to the accused but they 
give them their rights, and, when the Magis¬ 
trate made the order referred to, I take jt he 
had good grounds for believing that that 
order was necessary in respect of the accused, 
having regard to his health. To make light 
of a serious matter of the kind and to talk 
humorously of an accused person’s ill-health 
is, to say the least of it, a most objectionable 
practice on the part of journalists. 

Having said this, it follows that the 
only conclusion I can come to is that the 
publication of the paragraph in question is 
a contempt of Court. It must be remember¬ 
ed, and I do remember, that the power of 
committing a citizen or a journalist to jail 
or of inflicting a fine on him, or punish¬ 
ing him in any other way such as making 
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liim pay costs, is, as atatei ia the English 
cases cited before me, rather an arbitrary 
power in the hands of the Court. That 
power should be exercised with the greatest 
of caution. 

Injthis case, the respondents, both of them, 
have aoted like gentlemen. They have 
realized that it is possible that the publica¬ 
tion was not what should have appeared in 
their paper, and they have explained the cir¬ 
cumstances under which that objectionable 
paragraph got in. I am quite willing, under 
the circumstances, to take all that into con¬ 
sideration and absolve them from any inten¬ 
tion wilfully to commit any contempt of 
Court or to prejudice the third accused 
in his trial. The unqualified apology tender¬ 
ed by Mr. Binning on behalf of the 
respondents is, I think, under the circum- 
staces sufficient for the Court, Contempt 
matters are matters not between parties 
but are matters between respondents and 
the Court, and I do not propose to deal 
harshly with the respondents. I accept 
their apology and make no order on the 
Rule so far as any punishment to them is 
concerned. I think the third accused in this 
case was perfectly justified in drawing the 
Court’s attention to the publication of the 
paragraph in question. He was perfectly 
justified in coming to this Court and asking 
the Court to take notice of this publication, 
and under the circumstances, he is entitled 
to be placed in the same position in which he 
would be if the publication hud not been 
made. He has incurred costs which I think 
the respondents must pay. 

I discharge the Rule and make no order 
on the Rule except that the respondents do 
pay the costs of the third accused in the case 
before me. These costs to be taxed by tlie 
Taxing Master as on the original side. 

Itule discharged. 

Attorneys for the Applicant: Messrs. Payne 

Sc Co, 

Attorneys for the ‘English Mail’: Messrs. 
Smethnu Byrne Co. 


PUNJAB CHIEF COURT. 

Criminal Rsvision Petition No. 1700 

OP 1911. 

February 3, 1912. 

Present'. —Mr. Justice Cbevis. 

SADDA SINGH— Convict—Petitioner 

versus 

EMPEROR— Profecctor—Respondent. 

Revhion—Serious discrepancy in evidence for the 
prosecutin—Failure of both Courts to take notice thereof 
’—Power of lliyh Court to set aside convictioyi on revi~ 
sion—Criminal Procedure Code CAcf V of 1898), s. 439. 

A conviction based on evidence containing a serious 
discrepancy of which no notice was taken by tlic 
lower Courts may be set aside on revision. 

Petition, under section 439 of the Criminal 
Procedure Code, for revi.sion of the order of 
the District Magistrate, Lyallpur, dated 17th 
November 1911, confirming that of the 
Magistrate, Samundri, dated 17th October 
1911, convicting the petitioner. 

Mr. Nihal Chand, for the Petitioner. 

JUDGMENT.—On 5th October, 1911, 
Musammat Ram Kaur lodged a complaint at. 
Thana Samundri, in which she charged Sadda 
Singh with a criminal assault. 

On the same day, Sadda Singli’s mother 
lodged a charge of assault against Musammat 
Ram Kaur's husband and three other men 
in Court at Lyallpur. 

The latter case b.vsbeen dismissed. In the 
former case, the ^Magistrate has convicted, 
though from his judgment ii would seem 
that he is inclined to believe the story of 
Sadda Singh’s mother having been beaten, 
and to attribute Sadda Singh’s offence to a 
desire to take revenge for the a.ssault on his 
mother. I do not think it at all likely that 
both the charges are true. 

Mussaramat Ram Kaur’s story is that she 
had gone into Sadda Singh’s cotton to ease 
herself, and that Sadda Singh came up, and 
seized her by the arm, and tried to throw her 
down but in vain; that she cried out and 
Bawaria, .Tat, and Phumraan, Kashmiri, came 
up, and then Sadda Singh ran off. 

This story is supported by Bawaria and 
Phuraman. But though they were examined 
on 9th October 1911, i.e., only five days after 
the assault, Bawaria says he went into the 
col ton a short distance, and Phumman did 
pot go, while Phumman says he went into 



96 


INDIAN OASES. 


[1912 


EMPEROR V, KING. 

the cotton, and Bawarla did not go. This 
seems to me aserioas discrepancy, but neither 
the Magistrate, nor the District Magistrate, 
who dismissed the appeal, has taken the least 
notice of it. I am not inclined to attach 
undue weight to petty discrepancies, but 
considering the short time that had elapsed, 
I can scarcely attribute this discrepancy to 
want of memory or call it a petty one. 

The evidence in support of the charge is 
scanty and also discrepant, and I accept the 
application, and reverse the conviction and 
sentence, and acquit the petitioner. The 
fine, if paid, will be refunded. 

Petition accejited. 


BOMBAY HIGH COURT. 

Okioinal Cuiminai. Jdrjspiction. 

reluiiary 13, 1912. 

Present :—Sii Dinshaw D.ivar, .Tiidgc. 

EM PEKOR—PitosECDTOit 
versus 

C. IV. KING—Accused. 

Criminal Procednrc Code (Act V oj s. yo.l— 

Ilifjh Court—Trial — iU—Poirc) to dispense 
u'ilh attendance in Court. 

UndiT tho piovi.sions of spction 353 of llio Cnniiiinl 
PiorcMlurc Cotlo, a ili^rh ComI 1 >uh tlio pouor to 
(lispenf>c M itli the attendaiico of an accupc'd, (inrirg Iji.s 
trial Ijofoiv the Ilij'li Conit, on the grouinl of hi.«i ill- 
health. 

Jlessrs. Inveraritij and Ruikes, for the 
Applicant. 

Mr. Slrar,gma7i, Advocatc^General, for the 
Crown, 

jaUGMENT.—With reference to Mr. 
Inverarity’s application to dispense witli tho 
attendance of the third accused from the 
Coui t during the trial, 1 have now had the 
advantage of .seeing the learned Chief Justice 
and the other Judges whopresided at the recent 
Tribunal which tried tlje Nasik Conspiracy 
ease, and I have ascertained that thar Court 
dispensed with the attendance of one of the 
accused, who was suffering from appendicitis, 
under the powers which they held were by 
implication conferred on High Courts by sec¬ 


tion 353 of the Crimiminal Procedure Code. 
That is a precedent which I have no hesita¬ 
tion in following in this case. Section 205 
of the Criminal Procedure Code empowers a 
Magistrate to dispense with the attendance of 
the accused in cases where he issues a sum¬ 
mons and it seems to me that it could not 
have been the policy of the Legislature that 
the High Court should not have similar 
powers in all proper cases. 

Major Gordon-Tucker has stated in his 
evidence that it would be unsafe to bring the 
third accused backwards and forwards into 
Court, that he is suffering from dilatation 
and fatty degeneration of the heart, accom¬ 
panied by anuerism, and that it is dangerous 
to his life that he should be brought into 
Court and kept here during the trial which 
promises to extend over many days’ hearing. 
This evidence is not challenged by any cross- 
examination. 

Under these circumstances, I will dispense 
with the attendance of the third accused in 
Court till the further order of this Court. 
In the mennwliile, all prosecution witne.sses 
who have to identify the third accused must 
do so now before he is removed from the 
Court. 

Order accordingly. 
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MADRAS HIGH COURT. 

Second Citil Appeal No. 965 of 1910. 

April 22. 1912. 

Present: —Mr. Justice Sundara Aiyar and 

Mr. Justice Aylingr. 

C. S. ADINARAYANA IYER— Appellant 

versus 

K. KRISHNAN and others — Respondrsts. 

Ejectment snit—Possessory title of plaintiff ijood 
against all bat the true owner. 

In an ejectment suit, the plaintiff’s possessory title, 
in the absence of a better title proved by the defendant, 
holds good against all the world except the true 
owner. 

Naraijana Row v. Dhurmnehary 2G M. 514; Shi Gopal 
V. Atjssha Begctm, 29 A. 52: 3 A. L. J. 775; A. W, N. 
(1906) 264 and Perry V. ClissoW, (1907) A. C, 73; 76 

L. J. P.C, 19; 95 L. T. 890; 23 T. L. R. 232, re- 
ferred to. 

Second appeal against the decree of the 
Subordinate Judge’s Court of South Malabar 
at Palghat, in Appeal Suits Nos. 492 and 
493 of 1909, presented against that of 
the District Munsif of Tirur, in Original Suit 
No. 154 of 1908. 

Mr, T. R. Ramachandta Aiyar^ for the 
Appellant. 

Mr. K. P. Qovinda Menotty for Ist Respon¬ 
dent. 

Mr. C. F. Anantalcrishna Iyer, for 2ad and 
3rd Respondents. 

JUDCIMKNT.—This second appeal relates 
to the plaintiff’s right to recover two of the 
items included in a demise made in favour of 
the family of defendants Nos. 1 to 10. The 
items with which we are concerned are Nos. 2 
and 4. Of these, item 2 is in the possession 
of the 17th defendant. The case of the 
demisees is that they were evicted from this 
item in pursuance of a decree obtained by a 
stranger and that as they lost possession 
of the item, in taking the account between 
the plaintiff an'l them, the proportionate rent 
of this item must be deducted. The 17ih 
defendant who was subsequently made a 
party is the person in possession of this item 
and he contends that he obtained possession 
of this item from the Thomarakavu dauaswani 
which he says is the jen-ni. The 4t,h issue 
in the suit raised the question whether the 
demisees lost possession of the property in 
the suit referred to by tliem and the 3bh issue 
raised the question of the 17th defendant’s 
title to hold the land independently of the 
plaintiff on tho ground that the land belonged 
to another jenmu The District Munsif found 


the 4th issue against the demisees, his view 
being that the 2Dd item was not one of the 
properties from which they were ejected in the 
suit referred to by them, Original Suit No. 33 
of 1901, on the file of the District Munsif’s 
Court of Tirur. He found also that the 17th 
defendant was not entitled to hold on a 
different title although he dealt very briefly 
with that question. On appeal, the Subor¬ 
dinate Judge reversed the finding of the 
District Munsif on the 2nd issue and held 
that the demisees were ejected from item 2 
in Suit No. 33 of 1901. He recorded no 
finding on the 17th defendant’s right to hold 
it as land belonging to a different jenmi. 
According to the case of the plaintiff himself, 
the 17th defendant did not come into pos» 
session of this land under the demise sued on. 
He seems, no doubt, to have contended that 
the demisees were guilty of collusion in 
allowing the 17th defendant to obtain pos¬ 
session; still, it is not possible to hold that he 
contended that the 17th defendant’s posses¬ 
sion was under the demise sued on. The 
suit as against the 17fch defendant must, 
therefore, be regarded as one based on title 
and the plaintiff would not be entitled to a 
decree without proving his title and posses¬ 
sion within 12 years prior to the suit and the 
case would be governed by Article 142 of the 
Limitation Act. If the plaintiff’s demisees 
were in possession within 12 years prior 
to the suit, that would no doubt be sufficient 
to prove his possession in law within 12 years 
of the suit. The 17th defendant’s own 
possession admittedly commenced only in 
1903. The Subordinate Judge having failed 
to record any finding on the question of the 
17th defendant’s j€7imi's tide and of the 
plaintiff’s title to recover land from the 17bh 
defendant, we must ask him t> record a 
finding on the question whether the plaintiff 
is entitled to recover the land from the 17th 
defendant on the basis of his title, and, if so, 
whether he was in possession of the land, 
either directly or througli his teuant.s, within 
12 years prior to the suit. 

With respect to the 4th item, the plea of 
the demisees is that they were not put in 
possession of it. The 16th defendant claimed 
to be a mortgagee under the demisees ou an 
oral mortgage and admitted the plaintiff’s 
right to recover possession and claimed pay¬ 
ment only of the mortgage amount due to 
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him. The 18th defendant was the person 
who appealed against the Munsif’s decree for 
surrender of the properties incladiug this 
item. His right was derived under a hypo¬ 
thecation document executed by the demisees, 
and ho is in possession of the item. The 
District Munsif found that although possession 
was not given to the demisees, the demisor, 
in accordance with his promise contained 
in the A:a?io»i-deed, subsequently put him in 
possession, causing the person who was 
actually in possession at the date of the 
demise to surrender the item to the demisees. 
The Subordinate Judge reversed this finding. 
In doing so, he has referred only to the oral 
evidence let in by the plaintiff and has made 
no reference to the valuable evidence 
contained in Exhibits E. and V/, hypotheca¬ 
tion documents executed by some of the 
demisees two years after the date of the 
demise, Exhibit VI being in favour of the 
ISth defendant himself. Both these documents 
state that the executants were in possession 
of this item as well as other items included 
in the demise. It is, of course, possible that 
this admission was made by mistake but 
prima facie ti e statement is one which it is 
the duty of the demisees to explain. The 
o.iiestion, no doubt, is ono of fact as urged by 
I^lr. Atianlhakrislina Aiyar, but as the 
finding is based purely on the oral evidence 
in the case and the more iinpoitant docu¬ 
mentary evidence has not been referred to by 
the Subordinate Judge, we think, in the 
circumstances, that he should be asked to 
iccord a fresli finding on the question. 

The Subordinate Judge is requested to 
submit Ilia findings on the evidence on I'ccord 
within one month from the date of the receipt 
of this order. Seven days will be allowed for 
filing objections. 

In pursuance of the order contained in the 
above judgment, the Subordiate Judge of 
South I^lalabar at Palghat submitted the 
following 

FINDINGS:—I am directed to submit 
findings on tlie following issues : — 

'Wliether tho plaintiff is entitled to 
recover the land, item No. 2. from tho 17th 
defeiidaiit on the basis of his title, and, if so, 
wliether lie was in possession of the land, 
eithei ilirectly or through his tenants within, 
12 years prior to the suit ? 

Whether the demis<*r put the deminees 
in pobuession of tlie laud, item No. 4, iu 


accordance with bis promise contained in th® 
kanom-deed? 

First issue :— * 

iSecond tssue:^ * * * * * 

I find that t he domUee Avomma was put in 
possession of the lamd, item No. 4, in accord¬ 
ance with the promise contained in the 
A-awow-deed V and its kychit A. 

This second appeal coming on for final 
hearing after the receipt of the finding of 
the lower Court, the Court delivered the 
following 

JUDGMENT:—We accept the finding 
of the Subordinate Judge on the second 
issue sent down by us, namely, whether 
the demisor put the demisees in possession 
of the land, item No. 4, in accordance with 
his promise contained in the /ctino 7 n.*deed. 

On the first issue, he has found that 
item No. 2, was not the fenru of Gopala Menon 
and is, therefore, not the jenm of plaintiff 
and that the plaintiff was not in possession 
as jenmi either directly or through tenants 
at any time. But he proceeds to find that 
Gopala Menon and the plaintiff were in 
possession through Avomma, though not as 
jenmiy till the execution of the decree in 
Original Suit No. 33 of 1901, that is, till 
16th August 1902. Tho demise by Gopala 
Menon to Avomma was in the year 1893 and 
this suit was brought in the year 1908. The 
plaintiff, as purchaser of tho rig^lt8 of Gopala 
Menon in the property, would be entitled 
to a decree for the eviction of the 17th 
defendant whose possession dates only from 
1908, unless it be proved that Gopala Menon 
was in some way holding under the Tho- 
marakavu devaswam. Of this apparently 
there is no evidence at all on record. The 
Subordinate Judge says that the 17th de¬ 
fendant suggested that Gopala Menon might 
liave been a sub-demisee under Neelakantan 
Nambudiii. The Subordinate Judge ^ was 
content to accept this suggestion. But, iu our 
opinion, he was not entitled to do so, unless 
there was some evidence on record to 
support it. The Subordinate Judge, no doubt, 
finds that Gopala Menon^s fenm title has 
not been pioved. But iu the absence of 
any better title proved on behalf of the 
devasivam^ Gopal Menon's possessory title 
which passed to the plaintiff te sufficient 
to entitle the plaintiff to a decree in eject- 
rueut against the 17th defendant, a posses- 
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ory title being good against all the world 
except the true owner. See Narayana Boio 
V, Vharmachiril); Shi Qopal v. Ayesha Begam 

(2) and Perry v. Glissold (3). The result 
is that the decree of lower Appellate Court 
must be modified and that of the District 
Mnnsif must be restored. The appellant’s 
costs in this and in the lower Appellate 
Court will be paid in equal proportions by 
the 17th and the 18th defendants. 

Appeal allowed. 

(1) 26 M. 514. 

(2) 29 A. 52, 3 A. L. J. 775; A. W. X. (1906) 204, 

(3) (1907) A. C. 73; 76 L. J. P. C. 19; 95 L. T.890j 
23 T. L. K. 232. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1061 of 1903. 

Juno 1, 1912. 

Present: —Mr. Justice Kensington and 
Mr. Justice Clievia. 

KAMAN AND OTHERS—DEFENDANTS— 

Appellants 

versus 

SUMAND KHAN and others—Plaintiffs 

—Respondents. 

Custom — Gift—"When gifted property reverts to the 
collateraU of the donor. 

Gifted property does not revert to the colhitc- 
rals of the donor so long as there arc any descendants, 
male or female, of the donee in existence, 

Khajindra Nath Das v. Nanak i hnnd^ 24 P. R. 1909; 
2P. \V. R. 1909; 218 P. L. R. 1908; 1 Ind. Cus. 13; 
iMchhman v. Bhagtran Sahni, GS P. R, 1911; 160 
P. L. R. 1911; 10 Ind. Gas. 277, followed. 

Second appeal from the order of the Divi¬ 
sional Judge, Jullunder Division, dated 26th 
August 19C9, reversing that of the Subordi¬ 
nate Judge, 2nd class, Jullunder, dated 30th 
March 1903, dismissing the cl^im. 

H. S. Pandit Sheo iVornni, for the Appellant. 

Lala Balwant Baiy for the Hon’bleMr. Shadi 
holy for the Respondents. 

JUDGMENT.—The genealogical tree is 
to be found on page 8 of the paper-book. 
The dispute relates to certain land which Jia, 
a sonless proprietor, gifted to his son-in-law 
Kadu. On 3rd September 1896, Kadu gifted 
some of the land to his daughter Musammat 
Akko and on the same date he gifted some 
more land to Kamma, husband of another 
daughter Mnsammat Chuhri. On 11th 
November 1897, ho executed a Will in favour 
of Nabi Bux, uon of another daughter, 


mat Natho, declaring him to be his adopted 
son and heir, and on 15th May 1901, he had 
some of the land mutated in favour of Nabi 
Bux on the strength of an oral gift. 

The plaintiffs, collaterals of Jia, brought 
declaratory suits to protect their reversionary 
rights alleging that Kadu had no power to 
make these alienation.s. but while these suits 
were pending Kadu died, and the present 
suit, which is one for possession, was then 
brought. 

The first Court dismissed the suit, hut the 
learned Divisional Judge on appeal held that 
the general rule was that in the absence of 
lineal male heirs of the donee, the land revert¬ 
ed to the donor’s line and so decreed the claim. 
The defendants appeal to this Court. 

Eleven issues were framed by the first 
Court but the appeal can be decided with 
reference to one point only. Tliere are no 
male lineal heirsof the donee Kadu in exist¬ 
ence except Nabi Bux, who certainly is a male 
and a direct descendant, but even he is only 
a daughter’s son. The contention for the plain- 
tiffs is that as the donee has left no heirs in 
the male line of descent, the property gifted 
reverts to the donor’s collaterals. Tlie defen¬ 
dants, on the other liand, rely on certain recent 
rulings and urge that so long as there are any 
direct descendants of the donee iu existence, 
tho property does not revert. 

Prior to Bam v. Rnja Bam (1), 

the rulings of this Court were to the effect 
that a donee became absolute owner, and 
that if he left no descendants, the property 
passed to his collaterals and not to the colla¬ 
terals of the donor. Vide Mohikv. Mitsammat 
Dyan (2); Fouja v. Kasti (3); Gognii v. Taloka 

(4); Basaunda SingUv.Partab Singk{b)-yJ)ittaY. 
Muhammad Baksh <fi)‘^Jo\vahir Singh v. Amrik 
Singh (7); Mangat v. Wazir Sirigh (8); Atra v. 
Umra (9), in which rulings the heirs’of the 
donee were preferred to the heirsof the donor. 
But ever since Sila Bam v. Uaja Ram. (IX 
the existence of the custom of reversion to 
the line of the donor in the ab.sence of des¬ 
cendants of the donee has been recognized. 

(1) 12 P. R. 18.12. 

(2) 2 P. R. 1874. 

(3) 122 P. R. 1879. 

(4) 163 P. R. 1882. 

(o) 53 P. R. 1882. 

(6) 14G P. R. 1881. 

(7) 9 P. R. 1885. 

(8) 82 P. R. 1885. 

(9) 1 P. R. 1880. 
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The only question for ns to decide is whether 
the property reverts in the presence of female 
descendants of the donee or of males who 
are descendants through females such as a 
daughter’s son. 

In Khagindra Nath Vas v. Nanak Chand 
(10), it was held by a Division Bench (Reid 
and Robertson, JJ.) that the donor’s collaterals 
could not oust the female descendants of the 
donee in the direct line. In Lachhman v. 
Bhogwr.7i Sahai (11), the same view was held 
by another Division Bench (Shah Din and 
Ohevis, JJ.). The same view is also held in 
a Single Bench decision, Civil Appeal No. 407 
of 1911 (Rattigau, J). These rulings all hold 
that the property gifted does not revert so 
long as there are any descendants, male or 
female, of the donee in existence. 

We see no sufficient reason for not follow¬ 
ing these rulings. We hold, therefore, that 
the plaintiffs cannot get possession in the 
pre.sence of the daughters and the daughter’s 
son of the donee. We, therefore, accept the 
appeal and dismiss the suit with costs 
throughout. 

Appeal accepteiL 

(10) 218 P. L. K. 1908; 24 r. U. 1909; 2 P. W. K. 
1909; 1 ]n«{. Cas. 13. 

(11) 08 P. K. 1911; ICO r. L. It. 1911; 10 lucl. Cas. 
277. 


MADRAS HIGH COURT. 

Secono Civn, Appeals No.s. 382 and 383 

OF 1909. 

April 11, 1912. 

rrescut: —Sir Ralph Benson, Judge, and 

Mr. Justice Wallis. 

In No. 382 

TACHOOR POONKUZHI ILLATH 
IvKSAVAN UNNI, minor, uy his guardian, 
Head Clerk of the District Mdnsif’s 
Court, IvIanjeui—Appellant 

versus 

NICHOLAS AND OTHERS—RESPONDENTS. 

In No. 383. 

TACHOOR POONKU/HI ILLATH 
DKVAKI ANTHERJANAM— Appellant 

versus 

NICHOLAS AND others—Respondents. 

Mnfobnr Lott' and fVayc—Jsatnbudi'is— Affiliation hy 
'IWoni com^isliny of ojte male and tico Jcmtilcs —Issue 
hcijoften hij another llloin for the first Illom —Status of 
ftjmalc issue of the offsi>rinij. 

^Vccordiag to the usagea among tlie Namhudris of 


Malabar, the members of au Ulon^ consisting of one 
male and two females cannot validly affiliate another 
by requiring a member of another Illom to marry 
and beget issue for the first Illom unless he or the 
lady proposed to be married to him is previously 
made legally an heir of the aforesaid Illom. 

The female issue born of the marriage would bo 
validly affiliated if the said condition is fulfilled. 

Qusere :—Whether the affiliation is valid without 
the said condition precedent? 

Second appeals against the decrees of the 
Subordinate Judge’s Court of South Malabar 
at Calicut, in Appeal Suits Nos. 531 of 1908, 
and 609 of 1908, presented against the 
decree of the Court of the District Munsif 
of Manjeri, in Original Suit No. 308 of 1908, 

Mr. C. V. Anantha^irtshna Aiparf for the 
Appellant. 

Mr. J. L. Rosario, for the Respondents. 

JUDGMENT.—There were three niembera 
in the Tachoor Poonkuzhi Illom, Narayanan 
and two women. They executed Exhibit 
IV in favour of one Damodaran whereby they 
constituted Damodaran their heir and 
stipulated that Damodaran should marry 
and beget issue for their Illom to succeed 
to the Tachoor Poonkuzhi Illom on the 
death of Narayanan. Damodaran married 
accordingly, and the 6th defendant, a female 
child, was born as the result of the union. 
Narayanan’s wife having subsequently given 
birth to a male child, there were differences 
amongst the parties and a release was execut¬ 
ed in Narayanan’s favour by Damodaran, on 
his own behalf and on behalf of the minor 
6th defendant, and by his wife, whereby they 
renounced all interest in the properties of 
the Tachoor Poonkuzhi Illom in consideration 
of a sum of Rs. 18,000 partly paid and 
partly promised by the father of the plaintiff 
in this suit. The plaintiff’s father who 
advanced this sum at the request of Nara¬ 
yanan, obtained a morigage from Narayanan 
and the two women of his Illom. The 
mortgage is impugned as invalid and several 
questions are argued. But before dealing 
with them, it is essential to know whether 
Exhibit IV is valid and operates to affiliate 
the offspring of Damodaran whether male or 
female. It appears to have been assumed 
in the Courts below that the affiliation was 
valid. No case has been cited to us where 
the question has been decided when the 
affiliation was made not by the sole surviving 
member of the Illom but as here by a male 
member and the two women. Our attention 
was drawn to two cases where the affiliation 
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was made by two women bat no question was 
then raised or decided as to the validity of 
such affiliation and it may be that those 
cases stand on a special footing as only one 
of the women might have bsen regarded 
as entitled to the Illom property. Before 
disposing of the second appeal, we think it 
necessary to have findings on the following 
issues: — 

(1) Whether according to the usage 
amongst Narabudris, the raembersof an Illom, 
consisting of one male and two female 
members, may validly affiliate another by 
requiring a member of another Illom to 
marry and beget iFsue for the first Illom? 

(2) Whether female issue born of such 
marriage would be validly affiliated as 
members of the first Illom? 

Fresh evidence may be taken on both 
sides. The Judge should examine witne.sses 
he may see fit to call in addition to the 
evidence which the parties may adduce. 
The findings should be submitted within 
three months from this date and seven days 
will be allowed for filing objections to the 
said findings. 

In compliance with the order (after record¬ 
ing and discussing evidence contained in 
the above judgment), the Subordiate Judge 
of South Malabar at Calicut submitted the 
following 

FINDINGS:—My findings on these issues 
referred to me for trial are :— 

(1) That according to the usage amongst 
the Namhudris, the members of an Illom, 
consisting of one male andtvvo female members, 
cannot validly affiliate another by requiring 
a member of another to marry and beget issue 
for the first Illom unless he or the lady 
proposed to be married to him is preriously 
made legally an heir of the aforesaid Illom; 
and. 

(2) that the female issue born of the 
marriage would be validly affiliated if the 
condition laid down by me in c3nnection with 
the fist issue is fulfilled. 

These second appeals coming on for final 
hearing on Thursday and Friday the 21st 
and 22nd days of March 1912, and having 
stood over for consideration till this day, 
the Court delivered the following 

JUDGME NT:—The Subordinate Judge has 
now returned a finding on the first issue 
remitted to him to the effecl that according 


to the usage amongst the Nambudris, the 
members of an Illom, consisting of one male 
and two female members, cannot validld 
affiliate another by requiringa member of any 
other Illom to marry and beget issue for the 
first Illom unless he or the lady proposed to 
be married to him is previously made legally 
an heir of the aforesaid Illom. It is argued 
for the appellant that the evidence shows 
that such an affiliation can legally be made 
independently of the condition precedent laid 
down by the Subordinate Judge and reliance 
is placed on the decision of the late Saddar 
Court iu the case of ToUakara Alluttar Manakal 
Narrain Namhndnpad v. T. M, Trwtkrama 
Nambudnpad^ quoted in the case of Vasudevan 
V. Secretary of State for India{i). AVe,however, 
do not think it necessary to decide the ques¬ 
tion, as, in the present case, the condition 
precedent has been complied with. The 
judgment both of the District Munsif who 
tried the case and of the Subordinate Judge 
who heard the appeals and also the order 
of this Court calling for a finding, proceeded 
on the footing that all the then members 
of the Tachoor Poonkuzhi Illom “constituted 
Damodaran as heir by Exhibit IV. No 
qnestiou as to this was referred to the Subor¬ 
dinate Judge. Damodaran, therefore, had an 
interest in the property of Tachoor Poonku¬ 
zhi Illom. The issue of the marriao-e which 
he contracted for the benefit of tliat 
Illom also on hirtli obtained ar. interest 
therein under Exhibit IV. It lias been 
found by the the Courts below that at the 
time when Exhibit G was entered into, a 
state of things existed in that Illom which 
made it for the advantage of all concerned 
including the present appellant (6th defen¬ 
dant) that Damodaran and his wife and child 
(6th defendant, appellant in Appeal Suit 
No. .383) should oeparate from that Illom. 
Exhibit G was executed, no doubt, primarily 
to carry out arrangements contemplated as 
liable to arise when Exhibit IV was executed, 
but it may also, we think, be regarded as evi¬ 
dencing and part of a family arrangement in 
tlie nature of a partition entered into by all 
the persons who at the time of its execution 
had an iuteie.st in the property of the Illom 
either originally, i. e., Narayanan, his wife 
and widowed daughter-in-law, or by viitue 
of Exhibit IV, that is, Damodaran and liis 

(1) 11 M. 157 at p. 175. 
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■wife and child. If is found that, full consider¬ 
ation was paid for execution of Exhibit G-. We 
do not think that there is any reason to regard 
Exhibit Gas invalid, or as not binding on the 
appellant (6th defendant) whose fatlier Da- 
modaran executed it on her behalf as well 
as on his own. There is also no reason for 
regarding Exhibit I? as in any wu,y invalid. 
It was executed by Damodaran and his wife 
and the 6th defendant as well as by Nara¬ 
yanan and his wife and widowed daughter-in- 
law. The 5th defendant (appellant in S. A. 
No. 382) was born long after the execution 
of Exhibit G and it is not open to him to 
say that he is not bound by it. 

We, therefore, dismiss both the second 
appeals with costs. 


ApfPil di'.vmisW, 


PUN.IAB CHIEF COURT. 

Sbcon'D Civil Appeal No, 1185 ok 1910. 

May 2^, 1912. 

Preseni: —Mr. Justice Robertson and 
Mr. Justice Rath'gan. 

l)AUr-AT RAM AND OTIIEIiS —DeFENPANiS 

— Au*ELI,ANT3 
versus 

SOBBA SINGH and otheks^Plaintiffs — 

Respondent-^. 

}*itnj'ih Pre'Cinyflon Art (//«i/ si*. II,12,12, 

12 (.f), llilrtlly— of t'entlrr to jv».si.s7 — 
ltiiuio‘11 ih’lmrrril luj a, 11 from clfiiinintj /»»•<’• 
riiijilion —llli/ht o{ onh/ some /•* sue uniler s. 12 

(r) tliirtlly. ' 

A voiul(‘«*, in <)r«lnr to roAist a suit for pro-ernptioii, 
must .^li >.v })(> has hitu.soir .a ii;?ht to puivluiso 

llio pr«»pi*j ty wliich is tupial to, or superior tliaii, the 
ri;'ht of tin' person wlio claims to pre empt it. .V per¬ 
son, who Is, Ijy vlitiio of aeetiou 11 of the Act, 
eniiri'ly (lehai iuHl from any ri"lit. of pro-omptiotj, can¬ 
not claim that umlor section 12 lie lia.s, .as a defeml- 
ant, a rl^'ht of jn-e-muption whlcli eiiabies him 
to defeat the i ij;ht of a pc-r.son to whom the Act 
'fives the ri-flit of claimiti" pro-oniption. Thoco- 
fore, a vmidee, wlm i.s ileharrod iimlei* section 11 
i'.om elainiiii;: pn*-<onption as a plaintllT, is not entitled 
1o re.-isl a suit for pre-emj»tion as defendant on the 
^'I'oimd that as ilie next heir of the vendor lie has a 
auiii'ilor l i^ht fo that of plaintifl’under sec-lion 12(«) 
'jf lie,! .Act. 

See'ion 12 third! iloe.s not require that 

eilhe • id! tie; owiews ^lionld siit? jointfij, or oiilv 
u( I hc-m should sni* ill J•(‘^peeb of hi.s individual 
;ind -several i-ijflit- Under it, even some, out of 
many owners, ean -sue, whilo the rest elect to stand 
U-sido without taking any action in the matter. 


Second appeal from the order of the Divi¬ 
sional Judge, Ferozepore. Division, dated 
30i,h of August 1910, reversing that of the 
Subordinate Judge, 1st class, Ferozepore 
District, dated 9fch December 1909, dismiss¬ 
ing the plaintiff’s claim. 

The Hon’ble Rai Bahadur Shadi Lal^ for 
the Appellants. 

Lala Lajpat Rai, for the Respondents. 

JUDGMENT.—This judgment will de¬ 
termine both this further appeal and the 
further appeal in case No. 1136 of 1910, the 
points involved in them being identical. 

The facts are fully set forth in the judg¬ 
ment of the lower Appellate Court and need 
not be repeated. Mr. Shadi Lai, on bebalf 
of defendants-vendees, attacked tho judgment 
under appeal upon the following three 
grounds:^— 

(1) That the vendee.s, though debarred 
under .section 11 of the Punjab Pre-emption 
Act, from claiming pre-emption as plaintiffs 
in a suit, were nevertheless entitled to resist 
a suit for pre-emption as defendants on the 
ground that as the next heirs of the vendor, 
they had a superior right to that of plaintiffs 
under section 12 (u) of the Said Act; 

(2) that plaintiffs, who were some only of 
the owners of the estate, were not entitled 
to claim the benefit of section 12 (c) iliirdlu 
of the said Act, as these piovisions applied 
only to cases in which either all the owners 
.sued jointly, or one owner sued in respect 
of his individual and several right; and 

(3) that the evidence on tho record proved 
that plaintiffs had acquie.sced in the sale and 
had waived any right of pre-emption they 
might have had. 

In our opinion, there is no force in any of 
these grounds. The first is admittedly cover¬ 
ed by authority, [see Mahmui v. Nur Ahmnd 
(1) and Thnknr Das v. Pohowy Singh (2)], 
and after hearing Mr, Shadi Lai’s arguments 
to the contrary, we now say no more than 
that WG agree entirely wilh the views ex- 
pres.sed in these judgments. A vendee in 
order to resist a suit for pre-emption must, 
show that he has himself a right to purcliase 
the property which is equal to, or superior 
than, the right of the person who claims to 
pre-empt it, and a person who is, by virtue 

(1) 70 l\ W. It, in07; 101 P. R. 1907. 

(2) 23 l». K. 1908; 123 W L. U. 1903; 50 P. VT. 
1905. 


INDIAN OASES. 


103 


Vol. XV] 

ETTAKKAMANA MANfiOLI GOTINDAH V. AMATA HANOALATH PUTHTA. 


oE section 11 of the Act, entirely debarred 
from any right of pre-emption, cannot, in 
oar opinion, claim that nnder section 12 
of the Act (which is expressly made subject 
to the provisions of section 11), he has, as a 
defendant, a right of pre-emption which 
enables him to defeat the right of a person 
to whom the Act gives the right of claiming 
pre-emption. 

The second ground urged by Mr. Sbadi 
Lai is so hopelessly untenable that we need 
not discuss it at length. Where there are 
several owners in the estate and one sells 
his interest therein, it is open to all the 
other owners to sue for pre-emption jointly. 
And it is further conceded that each of such 
other owners can claim to pre-empt the pro¬ 
perty. That being so, we fail to see any 
reason for holding that two or more of such 
owners should be debarred from bringing a 
joint suit for pre-emption simply because 
one or more of their body elect to stand 
aside and take no action in the matter. We 
cannot believe that it was the intention of 
the Legislature in such cases to encourage 
multiplicity of suits by compelling such 
owners as desired to pre-empt tbe property 
to institute a number of separate suits. 

AVe have no hesitation in deciding against 
appellants upon the first and second points. 

Lastly, there is the question of waiver 
of acquiescence, and here we entirely agree 
with the District .Judge, Lala Achru Ram, 
and the Divisional Judge that the evidence 
adduced by defendants in support of this 
cmtentiou is far too vague and unsatisfac¬ 
tory to establish the plea. It is possible that 
some of the proprietors led the vendees to 
believe that no opposition w'ould be offered 
to a sale in their favour by Tliakur Das, but 
we are not satisfied tljat plaintiffs a-^tively 
misled the vendees into so thinking, and we 
cannot upon such meagre evidence hold that 
plaintiffs have lost a right which is given to 
them by statute. In this connection the 
Divisional Judge was right in laying stress 
upon the fact that the deed of sale was not 
attested by any proprietor of the village. If 
defendants’ story is true, it would have been 
no difficult task for them to secure the 
attestation of some leading lamhardar where¬ 
as the two witnesses who attest it are 
entire strangers to the village. 

AVe hold accordingly that plaintiff’s suits 
for pre-emption have been rightly decreed 


and we dismiss this and the connected 
appeals. But as plaintiffs contested the 
amount of the consideration-money and 
failed to prove that it was not fixed in good 
faith, and as they were slow to enforce their 
rights of pre-emption, we direct that the 
parties shall bear their own costs throughout. 

Appeal dismissed. 


MADRAS HIGH COURT, 

Second Civil Appeal No. 1403 op 1910. 

April 25, 1912. 

Present: —Mr. Justice Sundara Aiyar and 

Mr. Justice Ayling. 

ETTAKKAMANA MANHOLl GOVINDAN 

N AIR— Appellant 

V6yS 7iS 

AMAYA MANGALATH PUTHIA 
VEETIL GOVINDAN NAIR and others 

—Respondents. 

Malabar Lato and Usage — Demise—Demise hij junior 
o/Tarwad— Onus of proof that demise teas on 
behalf of Tarwad—Judgment of Court—Finding based 
on document and on statement of witness—lligk Court 
—Second appeal—Document found not to support the 
conclusion —Uemand, 

There is no prcsuniptioti that when a junior mem¬ 
ber of a Malabar tarnnd makes a clomiso, ho does .so 
on belialf of the taraud. TIio onus of proving that 
he acted on behalf of tiio tonvad lie.s on tlio party 
athrming it. 

Whore the finding of a Subordinate Court is based 
on documentary evidence as well as on the statement 
of a witness and the High Court, on second appeal, 
finds that the documentary ovhlence does not support 
the conclusion, it will not act on the as.suniption that 
the Court of fact would have come to the same con- 
elusion apart from the document, but will remand 
the case for a fresh finding on the question. 

Second appeal against the decree of the 
District Court of South Malabar in Appeal 
Suit No. 984 of 1909, presanted against the 
decree of the Additional District Munsif of 
Calicut, in Original Suit No. 596 of of 1908. 

Mr. 0. V, Ananthakrishna Iyer, for the 
Appellant. 

Mr. J, L. Rosario, for 1st and 5th Re¬ 
spondents. 

Mr. K. P. Govinda Menon, for 4th Respond¬ 
ents. 

JUDGMENT.—There are two Nair hoiise.s. 
Edoli and Edasseri; they are both brandies of 



104 


INDIAN OASES. 


ETPAKKAMANi MANHOLI 007XNDAN V, AMAYA MANaALATH PUTHfA. 


[1912 


the ManhoH house. There are properties be- 
longingto the Manholi house as well as to the 
Edoli and Eiasseri brauches. The question in 
contest in the suit was whether the property 
in dispute belonged to the Manholi house orto 
the Edoli branch. Defendants Nos. 1 to 4 are 
the demisees under a Aviwoti which was 
made by Cliennan Nair, who admittedly 
belonged to the Edoli branch. The plaintiff 
is the present senior member of that branch. 
It is also admitted that Chennan Nair was 
not at the time of the demise (Exhibit A) the 
Karnav in of the .Manholi house. The conten¬ 
tion of the defendants is thar, the property 
was demised by Chennan Nair on behalf of 
the Manlioli house. There is no presumption 
when a junior member makes a demise that 

he does so on belialf ot the fanoid. The 
onus, therefore, of proving that Chennan 
Nair acted on behalf of the tarwul is on t!ie 
defendants. The learned Judge in the lower 
Appellate Court apparently placed the onus on 
the plaintiff, for ho says “ the plaintiff ha.s, in 
my opinion, failed to prove that the property 
ill suit belongs to the Eduli Tavazbi and that 
he has a riglit to maintain tlie suit.” 
It is, no doubt, true that be records a finding 
that the property belongs to the Manholi 
house, but tlie judgment leaves room for 
doubt whether the Judge would have come 
to this conclusion on the evidence in the case 
apait from liis view as to the onus. 
Moreover, in answer to the plaintiff’s 
contention that from the year 1870 the 
property has been demised by membei.s of 
the ]*jd(di lirancii, the Judge observes *'this 
can hardly bo tlie case as the I-Mtdi Tavazhf, 
it appear.'*, only name into existence about 30 
year.s ago.” Tlie Judge apparently make.s 
this observation as to the time when the 
J>doli Tavazhi came into existence from tl;e 
tindingof the DisHiet Munsil’s Court of 
Oiili(!nt in Original Suit No. 2-45 of 1901 —Ex¬ 
hibit. IS. Ilut it is, to sa}' tlie least, doubtful 

whether-that oh-^ervation can hi treated as 

evidence in this case, for- there bith branches 

were fightiitg in tlie same inteicst to defeat 

a ereditui*, who had attjiched certain pr-o. 
p.ities as Ixdoiiging to the lOiasseii branch. 
IJesiile.o, the observation itself seems to .show 
that the meinheis <d' the Ibloli and EJasseri 
'i’avazhis dealt with each other as members 
of a comimm undivided Tnrirmi only till 1837, 
andfhat till about 1879 (he outsido public 
treated the JCdcdi and EdassciiTuvazhis havii'g 


community of interest with each other. 
This seems to show that as between the 
members of the family themselves, the two 
branches did not treat each other as persons 
having a community of interest after 1867. At 
any rate, we cannot treat this observation as 
affording any substantial basis for the Judge’s 
view that the Edoli Tavazbi came into 
existence only from 1879. Here, again, it 
is true that the 5th defendant states in his 
evidence that the hanotii of 1876 was made 
by the Karnavan of the Manholi hou.se, that 
is to say, that the Chennan Nair who made 
the demise was the Karnavan of the whole 
house and, therefore, not a member of the 
EJoli branch. But when a conclusion is 
based on documentary evidence as well as 
the statement of a witness and the docu¬ 
mentary evidence is found not to support the 
conclusion, it is not safe to as.s']me that the 
Court of fact would have come to the same 
conclusion apart from that document. The 
Judge has nob referred to two documents 
which appear to be of the same importance, 
Exhibits G and Gl, which show that a decree 
obtained against Chennan Nair the demisor 
was discharged, not by the Karnavan of the 
Manholi house but by the plaintiff, the 
Karnavan of the Edoli branch. The only 
material documentary evidence on the side of 
the defendants to support the view that the 
property belongs to the Manholi house is the 
fact that the patta for the plaint lands 
stands in the n<ameof (he 5th defendant and 
the plaintiff jointly. We must hold that the 
judgment is vitiaUd by the errors we have 
pointed out, and we must reque.st the present 
Disrict Judge to return a fresh finding on the 
4th issue. If he finds that issue in theplsintiff’s 
favour, he will also record findings on the 2nd 
and 3rd issues. Tlie findings will be on the 
evidence on record and will be submitted 
within one month from the re opening of the 
Court after the Christmas holidays. Seven 
days will be allowed for filing objections. 

In compliance with the above order, (he 
District Judge of South Jllalabir submitted 
the following 

FINDINGS:—It is directed by the High 
Court that a finding be returned on the 4th 
issue in the suit, riV., ** Is not the plaintiff 
entitled to maintain tlie present suit as he 
is only an Anandiravaii iu the tarnfad?'* 
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The jenmt of the property in dispute. 
Chathanath Nambudri. demised it to Chenuan 
Nair in 1876 and the subsequent renewal 
is in his name. It is not disputed that 
Chennan Nair was junior to the 5th 
defendant nor that plaintiff is the represen¬ 
tative of Chennan Nair and head of the 
Edoli branch of the Manholi tarivad of which 
the 5bh defendant is the Karnavm. If the 
property belongs to the Edoli branch, 
plaintiff admittedly has the right to sue. Bub 
the contention of the 5th defendant in the suit 
is that the property belongs to Manholi and 
that that Chennan Nair demised it on 
bahalf of the tarwad. The burden of proving 
these contentions is upon the 5bh defendant, 
bat no documents have been produced to 
show that the title to the property is with 
the Manholi house and the only documentary 
evidence to support this contention is the 
patt'i which stands in the name of the 5th 
defendant and the plaintiff jointly. There is 
nothing to show the state of affairs with 
regard to the property before 18/6, but it is 
possible that the property was once common 
property of the Manholi tarwad. It 
has been found (vide Exhibit B) that a 
division has occurred in the Manholi 
tarwid and that by lapse of time the com- 
muiitiy of interest, which once linked its two 
branches, the Edasseri and Eloli Tava^his, 
has been severed. It is probable that when 
this separation took, place the Edoli branch 
took some of the tarwad property as its 
share. There is documentary evidence (vide 
Exhibits G and Gl) on the side of the plain¬ 
tiff to show independent dealing by the Edoli 
branch with property part of whicli was CDm* 
mon tarwad property. It i.s unlikely that the 
Karn'ivan of the Manholi tirwad, \.t he had 
any claim to the property so dealt with, 
would not have been made a party to those 
proceedings. For the 5th defendant reliance 
is placed on the written statement of the pre¬ 
sent plaintiff in Original Suit No. 466 of 1901 
(Exhibit I)as an admission that Chennan 
Nair granted the demise (Exhibit A) on his 
own account and that the tarwad svas not 
concerned in the transaction. But it is 
probable that this plea was made by the plain¬ 
tiff to support the 5th defendant with whom 
he was then colluding, and it may be noted 
that such pleas previously put forward by 
the plaintiff were unsuccessful aud apparently 


made to defeat creditors. The plea of the 
5th defendant in the present suit that the 
demise was taken henami iu the name of 
Chennan Nair for the Karnavan of the 
Manholi tarwad appears to have no satisfactory 
evidence to support it. The prior demise, of 
which Exhibit A is a renewal, is dated 1676 
and no evidence is forthcoming to show that 
any previous demise stood in the name of a 
^arnavan of the Manholi tarwad. On the 
other hand, the Edoli Tavazhi would appear 
to have held possession of the property in 
dispute since 1876. Stress was laid by the 
Vakil for the 5th defendant on tlie fact that 
plaintiff does not make his claim in the plaint 
as Karnavan of the Edoli tavazhi, but if there 
has been division, it does not matter whether 
the plaintiff describes himself as Karnavan 
of Manholi or Edoli, and in paias. 3 and 4 of 
the plaint I find that reference is simply made 
to the tarivad ” of the plaintiff. On 
consideration of all the real evidence available, 
my finding on this issue is that it has not 
been proved that the property in dispute 
belongs to the Manholi iartvad and that plain¬ 
tiff is entitled to maintain the suit. 

2. On the 2nd and 3rd issues, viz ,— 

(2) to what rent is the plaintiff entitled, 

and 

(3) who are liable for the payment of rent, 
findings are also required. There i.s no 
dispute as to the amount of rent, and 1 find 
on the second issue that the plaintiff is 
entitled to the rent claimed by him. On the 
third i.ssue, the 1st defendant pleaded certain 
payments to Korn Najar (5th defendant), 
but it has not been shown that the 1st 
defendant paid rent to the 5th defendant 
after due inquiry believing that the rent was 
due to him and the plaintiff cannot be held to 
be bound by these payments. The 2nd defen¬ 
dant disclaimed all responsibility for the land 
and the plaintiff, who abandoned his claim 
against him iu the lower Court, has not 
clearly proved that he is liable for any rent. 
The 3rd and 4th defendants, who are sub¬ 
tenants under the Ist defendant, do not deny 
their liability. I find, therefore, on the 3id 
issue that the let, 3rd and 4th defendants are 
liable for the rent due to the plaintiff. 

This second appeal coming on for final 
hearing after the return of the finding from 
the lower Appellate Court upon the issues 
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referred by this Court for trial, the Court 
delivered the following 

JUDGMENT:—The finding is objected to 
by the respondent. It is, no doubt, true, as 
pointed out by the learned Vakil for the 
respondent, that the District Judge has made 
a mistake in supposing that the two tavazMs^ 
the Edasseri and Edoli, became completely 
divided and have now no community of 
interest. On the other hand, it is admitted 
that there are properties belonging in common 
to both branches, although there are also 
properties belonging separately to each branch. 
But it is difficult to say in the circumstances 
of the case that this mistake vitiates ti e 
conclusion arrived at by the Judge. Although 
there are some properties belonging to both 
branches in common, each branch does hold 
separate properties; and the question is whe¬ 
ther the pioperty in question belongs to 
both together or only to the Edoli branch. 
The documents in the defendant's favour on 
that point have been considered by the 
District Judge, namely, the paiti which is in 
the names of both branches and Exhibit I; and 
tlie argument to bederivedfrom thepaf^ i would 
be met in exactly the same manner whether 
there are some pi*operties owned in common 
by both branches while other properties are 
held separately or whether the two hranches 
are completely divided. We, therefore, accept 
the finding and set aside the decree of the 
lower Appellate Court and restore that of 
the District Muusif with C3sts here and 
in the lower Appellate Court. 

The time for redemption is extended lo 
three months from tliis date. 

Appeal allowed. 


PUNJA13 CHIEF COURT. 

Srconu Civil Appeal No. 1104 op I&IO, 

May 30, 1912. 

Present: —Mr. Justice Robertson and 
Mr. Justice Kattigan. 

RAHMTAN and OTflEas—■ 
Defendants—Appellants 

versus 

FATEH MUHAMMAD and others— 

Plaintiffs—Respondents. 

Cusioiii — Alientition —Kassai's o/Tah.«5il Chakwat, 
tiici JhvUitn—Childless pvopyictor^Will in favour of 


sister—Collaterals of Qfh degree whether can contest the 
alienation. 

Among Kassars of iahsil Chakwal in the Jhelnm 
District, a childless proprietor can devise the whole of 
his ancestral property to his sister in the presence of 
his collaterals in (he 6th degree. 

Second appeal from the order of the 
Divisional Judge, Rawalpindi Division, dated 
the 6fch July 1910, affirming that of the 
District Judge, Rawalpindi, dated the 29th 
January 1910, decreeing plaintiff’s claim. 

Mr. Nanak Chand, for the Appellants. 

Uala Durga DaSy for Rai Bahadur Lala 
Sukh Dyaly for the Respondents. 

JUDGMENT.—The parties are K.assars 
of tahsil Chakwal in the Jhelum district, 
and the question before us is whether the 
Will whereby one Allah Dad, a childless 
proprietor, devised the whole of his ancestral 
property to his sister, Musammat Rahratan, 
is valid in the presence of plaintiffs who 
are collaterals related to the testator in 
the Cbh degree. The Will was executed 
on the 24th September 1908 and the testator 
died some five or six months thereafter. 
His mother, Musammat Gullan, is at present 
in possession for her life, and conse¬ 
quently plaintiffs seek merely a declaratory 
decree. 

The lower Courts are agreed that the 
Will is invalid in the presence ot plaintiffs 
and have, therefore, granted them the decree, 
for which they prayed. Musammat Rahmtan 
has preferred a further appeal to this Court 
and we have heaid Mr. Nanak Chand on 
her behalf and Mr. Durga Das on behalf of 
respondeiit.s. As a result, we are unable 
to agree with the finding of the Courts 
below. The burden of proof was, no doubt, 
at the outset upon the appellani, and it 
was for her to show that the custom of 
the parties recognised the validity of 
alienations such as that now under discus¬ 
sion. But she has, in our opinion, been 
able to adduce evidence which has shifted 
the onw^ prohandi from her to respondents, 
and the lacter have failed to meet the case 
put up by her. lu the first place, appel¬ 
lant relies upon the entry in the Riwaj-i’am 
of tliis village prepared in 1880 which runs 
ns follows: — 

‘If an owner in his lifetime gift a 
portion or the wliole of his property and 
give po.ssession, he can do so; but certainly 
no one has hitherto made a gift to his 
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daughter or other person in the presence 
of sons. 

As he can make a gift, so every one 
can make a Will, but he rarely does so.” 

The last answer is signiBcant. In 1880 
the idea of alienating property by Will 
was probably novel, but we find it distinctly 
recognised, and since 1880 the practice has 
undoubtedly grown in favour, and the 
majority of the Full Bench in Musj.inmat Bano 
V. Faieh Khan (1) have laid it down as an 
undoubted proposition of Customary law 
in this Province that the recognition of a 
power of alienation inter vivos justifies the 
conclusion that a power of alienating by Will 
is equally recognised. 

Next, we have the Riwaj^i’am of 1901 as 
embodied in Talbot’s Tribal Custom in the 
Jheluro District. 

Question S9 at page 59, runs as fol¬ 
lows:— 

Can a father make a gift of the whole 
or any specific .share of his property, move- 
able or immoveable, ancestral or acquired, 
to his daughter otherwise than as her 
dowry, to his daughter’s son, to his sisler 
or her sons or to his son in law? Is his 
power in this respect altered if he have 
(1) sons (2) near kindred and no sons? If 
the consent of the near kindred is essential 
to such gifts, state the degree of kindred 
towards him in which the persons must 
stand by whom such gift can be pro¬ 
hibited.” 

This is a very complicated and embarrass¬ 
ing question and it may be that the 
people, to whom it was put, did not fully 
understand it with all its various parentheses 
and sub parentheses. But the reply of 
the Mussalman tribes of the Chakwal tahsil, 
the Talagang Awans and Khafj'is, is clear 
and definite: ‘‘Self-acquired and moveable 
property may be given; but not ancestral 
property without the consent of the re¬ 
versioners to the fourth degi*ee.” 

We see no reason to doubt that tins 
answer was given with full understanding 
of the general question: “Can a proprietor 
make a gift of his ancestral estate?” The 
answer is:—‘ No, he cannot, if there are rever¬ 
sioners within the 4th degree, unless he 
first obtains their consent.” The obvious 
inference from this is that the proprietor’s 

(1) 48 P. R. 1903; 111 P. b. R. 1903. 


rights can be controlled only by rever¬ 
sioners who stand within the degree specified 
and not by others more distantly related. 

In the third place, we have a very early 
decision of this Court reported as Khodadad v. 
Bukskun{2). In the reported judgment no re¬ 
ference is made to the tribe of the parties but 
we find from Mr. Talbot’s work (Appendix II, 
page xxi) that they were Kassars of tahsil 
Chakwal. In this case a gift to a sister’s 
son was declared valid in the presence of 
collaterals. Again, in 1877, one Tora, a 
Kassar of this same Tahsil^ made a gift of 
hi.s land to his sister’s son, Jahana, and 
no objection was taken by the collaterals, 
flotation was accordingly effected in 
favour of the donee. Then, in the recent 
case of Knrm Bukhsh v. Musammnt Qnlah 
Khatnny which was decided by the 
Munsif, Ist class, llawulpindi, on tlie 1st 
June 1909, and on appeal by the Divisional 
Judge, on the 6th June 1910, wo find 
reference made in the judgment of the 
Munsif to a case No. 15 of Mauza Sang, 
Jheliim District,” in which iii 1865 a gift 
in favour of a sister’.s son was upheld as 
valid, the parties being Kass^jrs. The 
Divisional Judge, in his judgment in 
Kami Bakhih's case, states that “several 
instances” were given in tlie oral evidence 
produced by defendants to establish tlie 
power of a sonless Kass-r to alienate by 
Will and he adds that those instances 
were not controverted, fn tl)at particular 
case itself, a sonless Kussnr had made a 
gift of his ancestral property, by Will, in 
favour of liis sisters and the gift was 
upheld upon the ground that the next re¬ 
versioner had assented to it. The case is (bus, 
of course, not directly in point, but it is rele¬ 
vant as showing the growing desire of persons 
of this tribe wlio have no children of their 
own, to give their property to their sisters. 
On the other hand, plaintiffs have not been 
able to point to a single instance in. which a 

gift to a sister has been siicce.ssfuUy challenged 

by collaterals related to the donor beyond the 
fourth degree. Nor have they been able 
to .show that the consent of any such distant, 
collateral has ever been obtained to a gift of 

that kind. 

Mr. Durga Das has referred us to certain 
cases from the Jhelum District in which gifts 

(2) 17 V. R. 1867. 


j 




108 


INDIAN OASES. 


[1912 


KANHIYA V. SEWl. 

to sisters or sister’s sods have been declared 
invalid by the custotn of Muhammadan 
Mair Rajputs; Haidar Khan v. Jahan Khan 

(3), Eotki Jats^ Rayat v. Hidnyat (4) 
and Kanial jatSy Bakshi v. Rahim Dad 
(5). Bub we are unable to see the relevancy 
of these decisions to the question now before 
us, and in any event the instances referred 
to in the judgment reported as Lachhman v. 
Bhagwa7t Sahai (6) {Kokats of Tahsil Chak- 
wal) may be set off against them. 

In our opinion, appellant has been able to 
adduce sufhcient evidence in support of the 
Will to throw the onus upon the respondents 
of proving that a devise to her is invalid in 
the presence of collaterals related in the 
sixth degree, and they have failed to dis¬ 
charge this 07ms. 

We, accordingly, accept the appeal and 
dismiss plaintiff’s .‘^uit with costs through¬ 
out. 

Appeal accepted. 

(3) 50 r. \X. 1002; G5 P. L. R. 1902. 

(4) 34 P. R. 1005; 40 P. L. R. 1005. 

(5) 107 P. R. 1803. 

(0) 08 P. R. 1911; 100 P. L. R. 1911; 10 Iiul. Cas. 
277. 


PUNJAB CHIEF COURT. 

Civir. Revision Petition No. 346 of 1912. 

May 18, 1912. 

Vref,e7it\ — Mr. Justice Kensington. 
KANHIYA —Defendant—Petitioner 

versus 

SEWA AND others—Plaintiffs — 

Respondents. 

Cuaioui —Cliamars— Right to skiun of C(nrn.<:es in lieu 
of HvrvirrK — Scnicei< fiot jierformed—Ajuniiufnicnt of an¬ 
other Joy pcrfonnancc of .'icrvirea- -Juriitdiction of 

Civil Court—Itiglit to sue —^Vajib•ul•a^z, how far bind¬ 
ing on /wii-]iroj,:-ietors. 

certain Chnnuirs of a vilhige, were by 
cusloni allowed ilie of anim.'ils d.vin" in u 

privately laanagod instihition known as aQo-Shaln, in 
reluiai for i--ervices r<-n«h*rc(l. The manager (»f the 
institution foiiii<l that the plaIntilTs wore not per* 
forming those services satisfatdorily; he, accordingly, 
ajipointed tlio defendant, ji Chtnnar of a neiglihonring 
village, in their jilaco. 

Plaiiitiir.y, who admittedly had performed noscrviccs 
for over fi year, fine«l defendant for the value of hides 
ol earc.'ises removcnl din’ing the period: 

Held, (1) lljat the Civil Courts liad no jurisdiction 
to interlerc in any way willj the apjiointnient of the 
defendant by the manager; 


(2) that if the plaintiffs had been improperly ousted 
from the Go'Shala, their remedy was to get the pro¬ 
prietors of the institution to bring pressure on the 
manager to re-instate them or to appoint a fresh 
manager to cany out their instructions; 

(3) that the non.proprietary residents of the vil¬ 
lage were not bound by the provisions of the W<tjih-ul- 
07'z in respect of an institution which they managed 
for themselves as regards their own cattle; 

(4) that the suit ought to be dismissed. 

PetitioD, under section 115 of Act V of 
1908, for revision of the order of the District 
Judge, Delhi District, dated the 15th Novem¬ 
ber 1911, reversirg that of the Munsif 1st 
class, at Delhi, dated the 2Stli August 1911, 
dismissing plaintiff’s claim. 

Rai Bahadur Lala hiukh Dyal, for the 
Petitioner. 

Mr. Raushan Lal^ for the Respondents. 

JUDGMENT.—The sum of money 
immediately involved in this case is com¬ 
paratively trifling, but the lower Appellate 
Court’s decree has an effect much beyond 
the amount actually decreed to the plaintiffs, 
and the decision is of so extraordinary a 
character that I feel bound to interfere in 
revision on the ground that a material 
inegularily has been committed in respect 
of the attitude which Civil Courts should take 
upon a claim of the kind. 

The plaintiffs are certain chumars of a 
village who were by custom allowed the 
skins of animals dying in a privately managed 
institution known as a Qo-Shala^ in return 
for services rendered. The manager of the 
institution found that I he plaintiffs were 
not performing these services satisfactorily 
and appointed the petitioner defendant, a 
Chnviar of a neighbouring village, in their 
place. The plaintiffs, though admittedly 
performing no services for over a year, claimed 
Rs. 100 as the value of hides on carcases 
removed during the period and had been 
given a decree by the District Judge for 
Rs. 30. 

This appears to me an unjustiflable inva¬ 
sion of the private rights of tlie manager 
of the institution, besides being unfair to 
the petitioner, who is thereby made to pay 
on a landom calculation a sum of money 
wliieh is considerable to him, though there 
is no pretence that he is in any way res¬ 
ponsible for the arrangement made by Uio 
manager. The decision is all the more re¬ 
markable because the District Judge has 
himself found that the Settlement Officer 
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rightly refused to interfere on the application 
originally made to him by the plaintiffs. 

If the plaintiffs have been improperly 
ousted from the Oo’Shala^ their remedy is to 
get the proprietors of the institution to 
bring pressure on the manager to re-instate 
them, or to appoint a fresh manager to 
carry out their intentions. In the meanwhile, 
the manager is at liberty to administer the 
institution in his own way without inter¬ 
ference by the Civil Courts. In any case, 
plaintiffs have no such immemorial rights 
that they should be paid for services 
which they have not performed, at the 
expense of the man selected to do the work. 
The non-proprietary residents of the village 
are not bound by the provisions of the 
Wajh’Ul-arz in respect of an institution which 
they manage for themselves as regards their 
own cattle, and no ruling can be traced 
directly bearing on a case of the kind. 

Holding that Civil Courts have no 
jurisdiction to interfere in any way, I allow 
the revision, set aside the decree of the lower 
Appellate Court and restore that of the 
Mnnsif dismissing the suit with costs to the 
defendant throughout. 

liei'isioti alhived. 


MADRAS HIGH COURT. 

Appeal against Appellate Order No. 42 

OP 1910. 

April 18, 1912. 

Present :—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

KRISHNAMMA NAICKKN— Appellant 

verstts 

KANDASAMI GOUNDEN and OTUEits— 

Respondents. 

Civil Procedure Code (Act XIV of 1882), , 1 . 313 — 
lUxecution sale—Sole in one lot of sepurnte pi reels of 
Innd—Poivcr of Court to sever salc—Abseticc of saleable 

interest of judtjmcni-dcbior in some oj the plots—Onus 

of proof. 

Where, in an o.\ecutiou sale, several parcels of land 
are sold in ouo lot and it is found that the judgment, 
debtor has a saleable interest in one survey 
uuniber, tlio Court ciniiot, for the purposes of sec* 
tion 313 of the Code of Civil Procedure, sever the 
single sale. 

Sonaram Dass v. Mohirani Dass, 28 C. 235 refer¬ 
red to. 

When tho saleable interest of a judginont-dcbtor 
in one of the numbers thus sold is admitted, it is for 
tho dooreo-holder to prove that tho judgment.debtor 
hud no saloablo interest in tho property sold. 


Appeal against the decree of the District 
Court of Coimbatore, in Appeal Suit No. 114 
of 1908, presented against the order of the 
District Munsif of Coimbatore, dated lObh 
June 1908, in E. P. No. 10 of 1908 in 
O. S. No. 495 of 1903. 

Mr. T. Subrahmnniya Aiyar^ for the Appel¬ 
lant. 

Mr. G. S. Vencatachariar for the Respond¬ 
ents. 

JUDGMENT.— The lower Appellate Court 
has not found the fac's necessary to entitle 
the decree-holder to re-open the execution 
proceedings. Section 315 of the Code of Civil 
Procedure requires that it should be found 
that the judgment-debtor had no saleable 
interest in the property sold at the time 
of the sale. There is no such finding 
recorded by the lower Appellate Court. 
The judgment-debtor did not admit that he 
had no saleable interest in Survey Nos. 443 
and 460. He asserted the contrary in his me¬ 
morandum of appeal to the lower Appellate 
Court. We must, therefore, ask the lower 
Appellate Court to submit a finding on the 
question whether the judgment-debtor had a 
saleable intere.st in Survey Nos. 443 and 450 
on the date of the auction-sale. Fresh evi¬ 
dence relating to this question may be admit¬ 
ted. Tiie finding should be submitted within 
two months after the re-opening of the Court 
after the recess. Seven days will be allowed 
for filing objections. 

In compliance with the above judgment, the 
District Judge of Coimbatore submitted the 
following 

EINDING.—1, I am required to submit a 

finding on the issue “whether the judgment- 
debtor had a saleable interest in Survey 

Nos. 443 and 450 on the date of the 
auction-sale?” 

2. The petitioners (plaintiffs) in the 
original execution petition, E.vecution Peti- 
tiou No. 10 i) of 1903 examined tlie Knr- 

?iani of the village who clearly proves that 

the judgment-debtors, (counter-petitioners) 
had no enjoyment or interest in Survey No 
443 as far as he knows and that his experi¬ 
ence a.s Knniarn of the village extends over 
a period of 14 years past. The counter-peti- 
tioners have adduced no rebutting evidence 

3. As regards Survey No. 460, tlie Kur '. 
navi proves that the first counter-petitioner in 
Execution Petition No. 104 of 1908, Ran- 
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gasawray Naicken, who is the father of the 
2nd and 3rd counter-petitioners, has been in 
enjoyment of only one-fourth of this Survey 
Number since the date of the partition deed 
Exhibit A, dated 24th June 1889 and that his 
one^fourth share was situated in the north 
west corner of Survey No. 460. His evidence 
also shows that none of the counter-petitioners 
ever enjoyed auy other portion of Survey No. 
460 except the north west corner. It is con¬ 
tended by the petitioners’ Vakil that the land 
mortgaged in Survey No. 460 is specifically 
described as 6 71 acres on the eastern 
side of Survey No. 460 that it was 
this land which he purchased in execution of 
his decree and that as it has been now proved 
by the Kurtiam's evidence (which is not re¬ 
butted by any evidence adduced by the coun¬ 
ter-petitioners, that none of the counter-peti¬ 
tioners ever had any interest in the eastern 
portion of Survey No. 460, he is entitled 
to a finding with regard to this field also on 
the issue now remanded. 

4. Having regard to the wording of the 
issue, liowever, all that I am now required to 
find is whether the judgment-debtors had a 
saleable interest in Survey No. 460 and evi¬ 
dence adduced by the petitioners clearly shows 
that they had a saleable interest in the north 
west corner of the field consisting of a one- 
fourth share of tlie entire area. The evidence 
of petitioners’ 2nd witness, a nephew of the 1st 
counter-petitioner, also shows that the one- 
fourth share of the 1st counter-petitioner 
was sold in execution of another decree 
subsequent the sale in execution of 
the petitionens’ decree. There can be no 
doubt, therefore, that the judgment-debtorsdid 
have a saleable interest in Survey No. 460 to 
tiie extent of a one-fourtli share of the entire 
field on the date of the auctioii-sale now under 
consideration. 

5. I would also remark that the description 
of the counter-petitioners’share in the mort¬ 
gage-deed, Exhibit D, as consisting of G'71 
acres situated on the eastern side of Survey 
No. 460 appears to be only an inaccurate 
description and does not vitiate the mortgage 
as creating a lien on such property as counter- 
petitioners possessed ill .any portion of Survey 
No. 460. The decree, therefore, and the sale 
in oxociition of tlie decree must, in my opinion, 
ho lield t') refer to any saleable interest wliicli 
t)io coiiutcr-petitiouern possessed in auy part 
of Survey No. 460. 


6. In the result, my finding on the issue 
remanded with regard to Survery No. 460 is 
in the affirmative and with regard to Survey 
No. 443 in the negative. 

This Civil Miscellaneous Second Appeal 
coming on this day for final hearing after 
the receipt of the finding from the lower 
Appellate Court, the Court delivered the 
following 

JUDGMENT.—It is unnecessary to con¬ 
sider whether, on the result of the present 
finding of the District Court, the judgment- 
debtor could be held to have had any interest 
in Survey No. 460 at the time of the sale. 
The defendants* right in three Survey Nos. 
443, 476 and 460 was sold for a single price 
in one lot. It is admitted that be had a sale¬ 
able interest in Survey No. 476. The decree- 
holder has not, therefore, proved tliat the 
judgment debtor had no saleable interest in 
tho property sold. See Sonaram Dass v. 
Mohirani Dass (1). The Court cannot, for 
the purposes of section 313 of the Code of 
Civil Procedure, sever a siugle sale. The 
orders of the lower Courts are reversed 
and Execution Petition No. 104 of 
1903 on t'ne file of tho Munsif’s Court 
dismissed but without costs throughout. 

Appeal allowed, 

<1) 28 C. 235. 


CALCUTTA HIGH COURT. 
Rkoulau Civil Appeals Nos. 421 and 461 

OF 1909. 

May 9, 1912. 

Present-. —IMr. Justice Brett and 
Mr. Justice Sharfuddin. 

C. E GREY, Official Trustee and Exe- 

CDTOK TO THE ESTATE OF MANfK LAL SEAL, 
DECEASED—PiRST PaRTT-APPELLANT IN 

11. A. No. 421 AND Respondent in R. A. 

No. 461 

versus 

HAM SHASHI ROY and others—Second 
Party—AND GUKUDAS KUNDU 
CHOWDHURY and others—Third Party 
— Respondents in R. A. No. 421 and 
Appellants in R. A. No. 461. 

rra^inuyition—Permanent iennic, Ixeritahle and 7j0tt- 
enhanccahlc —Tcnnnrtj created 50 years ogo —/JcsWcMtioi 
purposes — Improvement.^ permanent—Rent unchanged^ 
'J'nnisfcr.s hy safe — Inheritance—No attempt to ejects 
Uecognition of transferees as tenants. 
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A tenancy was created some years before 1861. It 
was granted for residential purposes and since that 
time the land had been enclosed and improved by the 
tenant to form the grounds or compound of a residen¬ 
tial building. Expenses had been incurred by the 
tenant on permanent improvements to the land so as 
to make it fit for residential purposes. The rent dur¬ 
ing all these years remained the same, though the 
land had of late years increased very considerably in 
value. The land was transferred by sale and 
passed by inheritance on several occasions without 
any objection raised by the landlords. On the con¬ 
trary, they recognised tho transferees as tenants 
receiving rents from them, and no attempt was made 
to eject the tenants: 

HeW, that all these facts justified tho conclusion 
that the tenancy was a permanent, transferable and 
heritable tenancy at a fixed rental. 

Tho more retention of tho name of the old tenant 
for tho purpose of identifying the holding in the 
Sherista of the landlord is not in itself sufficient to 
indicate that there was no recognition bv tho landlord 
that the tenancy was heritable and transferable. 

9 Upendra Krishna Mandal v. Innail Khan Mahomed, 
22 0. 41; 8 C. W. N. 889; 31 I. A. 144; Nilrafnn 
Mandal v. Ismail Khan Mahomed, 32 C. 51; 8 C. W. 
N. 895; 31 I. A. 149; and XahaJeumari Dcbi v. lichari 
Lai Sen, 34 C. 902; 2 M. L. T. 433; 6 C. L. J. 122; 
11 C. W. N. 865; 4 A. L. J. 570, 9 Horn. L. H. 816; 
17 M. L. J. 397; 34 I. A. 160, relied upon. 

Appeals frera the decree of the District 
Judge of Hooghly, dated August 4-th, 1900. 

Mr, B. Chuckerbutty^ Counsel, and Babus 
Shoroshi Charan Mitra and llari Chariui 
Ganguly^ for the Appellant in R. A. No. 421 
and Respondent in R. A. No. 461. 

Mr. 3, P. Sinha, Counsel, *and Babus 
Baidyanatk Dult, Man Mohnn Diitt and 
Romesh Ohawha Sen, for the Respondents in 
R. A. No. 421 and Appellants in R. A. 
No. 461. 

JUDGMENT.—Tile two appeals, Nos. 
421 and 4G1 of 1909, are directed against tho 
judgment and decree of the District Judgo 
of Hooghly in a reference made to him by the 
Land Acquisition Collector under section 30 
of the Land Acquisition Act, 

It appears that Government proposed to 
acquire three plots of land in Ram ICristapur, 
Pergnnnah Boro, in Howrah for the purpose of 
building a District Jail, Police lines and 
official residence. The lands were in what 
was described as Seal’s Bagan and consisted 
of (1) Premises No. 36, Seal’s Garden, Ram 
Kristapur, Howrah, and included a residence 
and compound covering an area of 21 btghas- 

(2) Premises No. 35 Seal’s Garden Lane, 
Ram Kristapur, Howrah, being 7 bighasof land 
including a residence and compound, and 
(3) a parcel of Bastee land 15 bighas in area. 

Thetotalof the three plots covered -idbighas. 


An agreement was entered into on the 2nd 
October 1905 betsveen Manik Lai Seal and 
the Collector of Howrah as representing 
Government by which Manik Lai Seal agreed 
to accept Rs. 3,70,660 as the price of the 
land to be acquired halfof which, Rs. 1,85,330, 
was to be paid at once and the rest on 
conclusion of the land acquisition proceed¬ 
ings. It was further agreed that any amount 
which the Land Acquisition Depufy Collector 
would eventually have to pay to persons 
other than Manik Lai Seal would be deduct¬ 
ed from the second half. 

Por the purposes of acquisition, the three 
plots were afterwards divided up into smaller 
plots, and the 10th plot, which is the only 
one we have to deal with in this appeal, 
was divided into two parts, one of seven 
bighas including the residence and the other 
of 14 bighns, 11 cottas, 3 chattaks including 
tlie garden or compound. This second plot 
of 14 bighns, 11 cottas, 3 chattaks is tlie sub¬ 
ject of the reference out of which the appeal 
before ns arises. 

The total amount of compensation awarded 
by the Collector for this area of land was 
Rs. 77,491-6 6 and the correctness of this 
award is not disputed. 

There were three sets of claimants for 
apportionment of the compensation. 

(1) Manik Lai Seal who claimed to be 
a permanent tenure-holder of the land. 

(2) Ram Shoshi Roy and others, described 
as the Roys, who claimed to bo 8-anna 
landlords, and (‘S) Gurudass Kuiidii Chow- 
dhiiry and otlier.s, described as the Kundus, 
who claimed to be the landlords of the re¬ 
maining 8*annas. 

The Collector apportioned the compensation 
among the 3 sets of claimants by giving to 
each of the sets of landlords a half share of 
20 years’ purcliase of the rental amounting 
to Rs. 255-5 each or both together to 
Rs. 510-10 and the balance of Rs. 76,980-12-6 

to Jlanilc Lai Seal as his share as being a 
permanent tenure-holder on the land. 

_ The landlords put in a petition of objec¬ 
tion in which they claimed to be entitled to 
tlie whole of the compensation and alleged 
that Manik Lai Seal, being a mere tenant at- 
will, was entitled to nothing. The reference 

was accordingly made to the Civil Court on 

the 16th August 1906, and on the 7t.h Sep¬ 
tember 1906, after the reference had been 
received by the Civil Court, the claimaut 
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Manik Iial Seal put in a petition allegiug that 
the whole oE the laud acquired was his 
Mhera} laud and that, therefore, he was 
entitled to the whole of the cDrapeasation. 

The ca^3 was afterwards taken up by the 
District Judge. Evidence, oral and doca- 
mentary, was adduced by both parties and 
judgmeat was delivered on the 4th August 
19J.'l. The claimant ilauik Lil Seal died 
during the trial of the case before the Judge 
and was represented by the Official Assignee 
who had been appointed executor to his estate. 

The Jalge in disp)sing of the refereacs 
hell that the Official Assignee on behalf of 
Manik Lai Seal was not entitled to raise the 
question that the land was lakherai as the 
ground had not been taken before the Oollec- 
tor and no objection had been raised by 
Manik Lai Seal to the apportionment of the 
cipitalised value of the rent to tlie two sets 
of proprietors. In support of that view, he 
relied on the case of Abu B xkxr v. Peary 
Mohan Mukerjee (1) and the case of Gobinda 
Kumar Roy Chowdhury v. Debsndra Kumar 
Roy Chowdhury (2). 

He then proceeded to deal with the main 
dispute between the claimants, that is to say, 
whether Slanik Lai Seal and his heirs were 
tenants*at*will on the land as the landlords 
alleged or permanent teoure*holders as was 
alleged on behalf of Manik Lai Seal. He 
found that Manik Lai Seal had a permanent 
right as a tenant on the land, but that it was 
not proved that the rent of the land was 
fixed in perpetuity. Accordingly, he modi> 
fied the award of the Collector by allowing 
to Manik Lai Seal’s estate two-thirds of the 
balance of the compensation after deducting 
the shares awarded to the landlords whicli 
fSrd share amounted to Rs. 51,660-15 
and by allowing to each of the sets of land- 
lord.s lls. T2,9l5-3-9 or half of the ird share, 
of the balance which amounted to 
Us. 25,830 5-6. 

Against the judgment and decree of the 
Judge, both parties have appealed; the Offi¬ 
cial Assignee on behalf of Manik Lai Seal’s 
estate in Appeal No. 421 of 1909 and the 
landlords in Appeal No. 401 of 19»,9. Tiie 
appeals liave been heard together and will 
bo governed by tins judgment. 

(1) C. 451. 

(2) Vi C. \Y. N. U«. 


In support of Appeal No. 421, the learned 
Counsel frankly admitted that he was nob 
prepared to question the correctness of the 
view taken by the lower Court that, after his 
client had consented to the payment of the 
capitalized value of the rent to the landlords 
out of the compensation money, it was not 
open to him to seek in the present case to 
press his claim to the compensation on the 
basis that the land acquired was included 
in the lakheraj land which he held in Ram 
Kristapur but he suggests that he might 
be allowed to rely on the contention that the 
land was a part of the lakheraj land in order 
to support the case which he set up in the 
lower Court that he held the position of a 
permanent tenant on the land. In suppoifc 
of the case that the land acquired was really 
a portion of .his client’s or'xs’xndX lakheraj land, 
the learned Counsel wi.shed to rely on the 
map prepared for the purposes of the suit 
(No. l6 of 1861), under Regulation II of 1819, 
which was finally disposed of on appeal by 
the High Court. In that map, the land was 
divided into three plots and the learned Coun¬ 
sel, relying on that map and the area of the 
land stated to be in dispute in that case 
and the map prepared for the purposes of 
his client in this case and the report of the 
Engineer who prepared the map, argued that 
as the area given of plot No. 3 in the map(».e., 
map No. 2) prepared in 1861 corresponded 
with the area found to have been included in 
plot C of the map (t.e., map No. 1) prepared 
for the purposes of the present case and 
as the map prepared for the purpose of the 
present case covered the lands in suit, there¬ 
fore, it must be concluded that the lands 
in the present suit which were acquired 
by the Collector were also included in Suit 
No. 16 of 1861. The map prepared in 
1861 on which the learned Counsel relies 
was not prepared to scale and the note 
given in the map with regard to an elliptical 
portion of the land on the south and ad¬ 
joining the Garden Road does not appear to 
support the contention that that portion 
of laud was included in that case. The 
areas and the boundaries of the lands are 
also not sufficiently ascertained and deter¬ 
mined so as to render it safe on a com- 
pari.sou between the two maps to arrive at 
a distinct conclusion that the lands in 
suit in the present case are really the 
lands covered by the case in 1861 
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Parfchermore, we do nofe think that it is 

possible for us in the present case to 

support the claim set up by the Official 

Assignee on behalf of Manik Lai Seal’s 

estate to the compensation awarded on the 

basis that Manik Lai Seal’s estate had a 

permanent tenany in the lands acquired, on 

the basis of a finding that the lands were, 

in fact, held by the predecessors of 

Manik Lai Seal as likhera} lands 

and not as included in a permanent tenancy. 

We think, therefore, that in the present 

case, the claims advanced on behalf of 

Manik Lai Seal’s estate by the Official 

Assignee must succeed or fall on proof 

that Manik Lai Seal and his predecessors 

had a permanent tenancy in the lands 
acquired. 

Proceeding then on the basis that the 
lands acquired formed a part of Tawzi 
No. 3994, that is to say, chur Ram Kristapur 
and nob Ramkrisnapur, the evidence 
adduced establishes that the lands were 
permanently settled by Government in 
the year 1846. The lands were then 
described as in the possession of Krisna 
Sundari Dasi as tenant who was the wife 
of Srinath Mullik. These lands in 1361 
appear to have passed into the hands of 
Nara Chandra Lahiri from whom they 
eventually passed to the family of the Seals 
and to the predecessors.in-interests of Manik 
Lai seal. The case now pub forward on 
behalf of Manik Lil Seal’s estate is that, 
at the time when the tenancy was first 
created or before it passed into the hands 
of the Seals, it was a permanent tenancy 
at a rental of Rs. 125 for 25 bighas of 
land. It appears that in 1861, these lands 
had passed into the possession of Hira Lai 
Seal and others as purchasers of the 
tenant’s right and that, at that time, these 
lands with others to the south of them had 
been mcladed in what is described as the 
Seal a garden and had been encircled by a 
balustrade reaching up to tlie Government 
Road. At that time, there was a building 
which appears to be the same as the resi¬ 
dential building whicli was included in 

^ previously referred to, 
consisting of 21 bighas and described 
as cQ Seal’s garden, and the 17 bighas which 
form the subject of the present reference 
appear to have formed the compound of 
that residence. The ovideaco adduced shows 


that that condition of affairs continued 
from 1861 down to the time of the present 
acquisition. Evidence was adduced on 
behalf of the landlords claimants to prove 
that this land was low-lying land, that it 
was subject to inundation from the river, 
and that it could not have been included in 
any permanent tenure. It seems, however, 
that the inundation was considerably ex¬ 
aggerated, that between the lands acquired 
and the river there has been for years one, 
if not two. Government Roads with native 
bastisy that is to say, lands covered with 
native huts on the land between and that 
the 17 bighas appear to have had the 
advantages and amenities of most of the 
lands in the compounds of houses in that 
locality. The rent receipts which havo 
been filed and the evidence adduced also 
go to support the conclusion that from 
1861 at least, if not from earlier times, 
the rent of the land has been practically 
unchanged. The only change which has 
been suggested by the learned Counsel as 
having taken place is that the odd rent 
which ivas fixed in Sicca rupees was 
afterwards reduced to Government rupees. 
We thiuk that tliat change is not sufficient 
to indicate fhat there was any real varia¬ 
tion in the rent from the time when the 
tenancy was created. 

The learned Judge in arriving at the 
conclusion that the appellaiit had a perma¬ 
nent tenure in the lauds acquired relied on 
the following facts: — 

(1) . Uninterrupted possession, probably 
exceeding 50 years. 

(2) , Substantial and costly improvenieuta 
on the lands effected by the tenant. 

(3) . Recognition by the superior landlords of 
the tenancy as transferable and hereditary and 

(4) . The absence of any attempt on the 
part of the superior landlords to eject the 
tenaut during this long period of years. 

The learned Connsel who appears for 
the respondents in this appeal does 
not dispute that iu this case there has 
been uninterrupted possession for 50 years 
but he argues that the appellant has failed 

to prove that he has effected any substantial 

or costly improvements on the land. He 
suggests that the only building which the 

Land Acquisition Deputy Collector found on 
the land was ^ the balustrade enclosing 
the land and this cannot be regarded as a 
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substantial or costly improvement. He 
also argues that because in the receipts the 

tenure throughout is described as the 

% 

tenancy in the name of Hara Chandra 
Labiri and the Seals, the predecessors-in- 
interest of Manik Lai Seal, having been 
termed and described as sarharakars^ it 
shows that there was, in fact, no recogni¬ 
tion the superior landlords that the 

tenancy was hereditary or transferable: and, 
to oppose the argument that there has 
been no attempt on the part of the superior 
landlords to eject the tenant, the learned 
Counsel relies on the notice of ejectment 
dated 20th Aswin 1310 corresponding to 
October 190-1 as indicating that landlords 
did not accept the position that the tenant 
could not be ejected. We have considered 
tliese arguments and we do not think that 
they sufliciently meet the case on which 
the learned Judge has based bis conclusion. 
The land at the time when the tenancy was 
created appears to liave been newly formed 
chur land and, in course of years, this 
has been converted into the compound of a 
residential dwelling-house. This improve¬ 
ment could not have been effected without 
raising and levelling the soil of the land 
and there can be in this case no doubt 
that, whether or not costly buildings were 
constructed on the land itself, the land 
was taken for the purpose of forming a 
compound for such a building and for adding 
to the amenities of such a building and 
increasing its attractions and its value. 
The railing enclosing the land may not 
have been very costly but it clearly 
indicates that the person who had taken 
the tenancy was under the belief that this 
tenancy was something considerably higher 
than that of a mere tenant-at-will; and 
in fact, we think that the inclusion of the 
land within the walls for the purpo.se of 
forming a compound for the house goes a long 
way to indicate that the tenancy, os 
created at first, was intended to be perma¬ 
nent. The mere iutioduction of the words 
sarharakm^' in the receipts is not, in our 
opinion, suflicient to indicate that there was 
no recognition by the superior landlords 
that the land was saleable and heritable. 
In fact, the land appears to have passed 
by the sale from the Muliiks to Hara 
Chandra Labiri and from Hara Chandra 
Labiri to the Seals and after coming 


into the possession of the Seals, it appears 
to have descended by inheritance to Manik 
Lai Seal. The landlords, for reasons best 
known to themselves, appear to have re¬ 
tained the name of Hara Chandra Labiri 
as the tenant for a period long beyond the 
possible term of his natural life and, in 
the circumstances, we are unable to say 
that the landlords did not recognize the trans¬ 
fers of the land by sale and inheritance. The 
notice of ejectment appears to us to prove 
very little. It was served in 1904i when 
there can be no doubt that rumours of the 
acquisition were afloat aud, for the reason 
that for the previous period of 60 years, 
there had been no attempt to eject the 
tenant, we are unable to regard it as 
of any value as indicating that, when the 
tenancy was created, it was intended to be 
a tenancy-at-will from which the tenant 
could be ejected at the wish of the land¬ 
lords. 

In support of Appeal No, 461 of 1909, 
which is preferred on behalf of the landlords, 
the same arguments have been used as 
those advanced to oppose Appeal No. 421. 
Further, in support of the contention that 
the interest which the estate of Manik 
Lai Seal had in the land acquired was 
merely that of a tenant-at-will, reliance is 
placed on receipts of rent Exhibit A, 
dated 30fch Chaitra 1310 (April 1904) and 
Exhibit Al, dated 30th Chaitra 1312 (13th 
April 1903), both of which were signed 
by persons who on the dates mentioned 
were the cashiers of the Moti Lai SeaTs 
estate. In the latter, the tenure is described 
as ^'Bastn ticcay and Gar^mauroshV*, while 
in the former there is a note to the effect; 
‘‘There is no mention of tenant’s interest in 
the dakhila.” Reliance is also placed on the 
plaint in a Rent Suit No. 224 of 1897, dated 
10th April 1897 brought by Bishambhar 
Butt Roy against Gopal Lai Seal and others 
as ^sarharakars' in possession of the lands 
aud tenures of the late Hara Chandra 
Labiri, and in which the rent is described as 
^'Ticca rent” which was decreed on the 22nd 
Julv 1897, also on a similar plaint in Rent 
Suit No. 244 of 1904, dated 13th April 1909. 
brought by Ram Sashi Roy and another, 
plaintiffs, in which the defendants are Manik 
Lai Seal and others and are described as sar~ 
harakars and also as ticca tenants of hastu land 
which was decreed and on the extracts from 
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the general Registers of salt and of exeoation 
of decrees showing that these decrees were 
duly executed. 

The entry **Bastu ticca Gar‘mau*‘Oski" in the 
receipts Exhibit A and the entry "ticca''' in the 
copy of the plaint in Sait No. 241 of 1S97, 
appear from the docnmenfcs themselves, which 
have been laid before us by the Counsel for 
the respondent (the Manik Lai Seal's estate) 
not to be free from suspicion and certainly 
look like interpolations. The learned Counsel 
for the landlords appellants points, however, 
to a similar entry describing the rent as ticci 
rent in another plaint filed by the landlords 
in 1899. 

We are not prepared to attach much impor¬ 
tance to the entries in these documents, some 
of which are not free from suspicion. In 
themselves, they certainly fail to establish 
that the tenancy of Manik Lai Seal and his 
predecessors was only that of a tenant-at- 
will. 

Reference on behalf of the appellants in 
this appeal is also made to the Settle nent pro¬ 
ceedings in ISIS Exhibit T (1), in which it is 
noted that nobody makes any claim of Man- 
roshi right, also to the deed of sale of the pro¬ 
perty executed by Bishumbhar Dutt 11 )y on 
the ISth August 1897 in favour of Ram Moy 
Roy, in which two encumbrances on the p ro- 
perty in favour of persons other than the Seals 
were specifically mentioned and it was stated 
that no other permanent rights in any 1 ind.s 
in the property had been given to any ten¬ 
ants. 

These documents also do not appear to us 
to.bo entitled to much weight as proving that 
the rights of the Seals in the lands acquired 
were merely those of tenauts-at-will. At the 
time of the Settlement in 18 tb, tlio land w’as 
all char laud and the temiro which li'ially 
passed by purchase to the Seals was eviilently 
created later. The recital in tiie deed of sale 
of one of the prodecossors-in-tille of the land¬ 
lord appellants is also not of much value as 
against the tenant respondent. 

The evidence adduced on betli side.'’, in our 
opinion, supports the conclusion that the ten¬ 
ancy or tenure was created some years before 
1861, that at the time it was created it was 
granted for residential purposes and that 
since that time the land has been enclosed and 
improved to form the grounds or compound 
of a residential building, that expenses have 
been incurred on permanent improvements to 


the land so as to make it fit for the purpose 
for which it was purchased, and that it has 
from before 1861 boen enclosed in a tract of 
land described as the Seal’s garden. The rent 
during all these years has remained the same, 
though the lind has of late years increased 
very considerably in value. The land has 
been transferred by sale and has passed by 
inheritance on several occasions without any 
objection raised by the landlords, and on the 
contrary, the landlords have racognixsd the 
transfe»'ees as tenants by receiving rents from 
them. The mere retention of the name 
of theold tenant for the purpose of identify¬ 
ing the holding in the Sheristi of the land¬ 
lord is not in itself sufiScient to indicate 
that there was no recognition by the landlord.s 
that the tenancy was heritable and transfer¬ 
able. And no attempt was made from 1861, 
and bsfore that date to eject the tenants or to 
serve any notica of ejectment till 1904, when 
it must have baeu generally known that 
Government was about to acquire the land 
for public purposes. 

All these facts a’ e sulliciens in accordance 
with tlie principles laid down by their Lord- 
ships of the Privy Council in the cases of 
Upsnlra Kriih^'.a M'lnlal v. isniail Khan 
^lahomcl (•■$); Nilratin Mawlnl v. I.-tinail Khan 
M'lho ne l (4) and N ihakum iri Debi v. Be- 
li'xri Lil Sen (5), to justify the conclusion 
that the tenancy sat up by the OIDcial Assig¬ 
nee on behalf of the esta‘e of M inik L il Seal 
was a maiirasi miknrrari tenancy, that is to 
say, a permanent, transferable and heritable 
tenancy at a ti.xed rental. 

That being so, we must follow tlie principle 
laid down by their Lordships of tlie Privy 
Council in tlie cases which we have mentioned 
and hold that the landlords are only entitled 
to the capitalised value of tlie rental out of the 
coinpensatiou and that the balance of the 
compensation must be awarded to the perma¬ 
nent tenant or tenure-holder. 

The result is that sve decree the Appeal 
No. 421 of 1909 with costs and dismiss Appeal 
No. 461 of 1900 with costs. The judg.ment 
and decree of the lower Court is modified 
and the award made by the Collector appro¬ 
priating the compensation between the 

(;i) 32 1’. 41; 8 C. \V. X.8S9;31 [. .-V. 14k 

(4) 32 C. 51; 8 0. \y. N. 805; 31 I. A. 140. 

(5) 34 C. 002; 2 .M. L. T. 433; (5 C. L. J. 122; 11 C 

\V. N. 8G5; 4 A. L. J. 570; 9 Bom. L. U. 840; 17 M. L. 

J. 397} 3 i I. A. 160. 



116 


INblAN CASES 


tl912 


ABDUL SALAM V. HAMID ULLAH. 


claimants is restored, that is to say:—Each 
set of S^anoas landlords, viz., the Roys and 
the Kundus will receive oat of the compen¬ 
sation the sum of Rs. ‘255*5 being a half of 
the capitalized value of the rental and the 
balance of the compensation will be paid 
over to the Official Assignee as Receiver of 
the estate of Manik Lai Seal. 

The Official Assignee as Receiver for the 
estate of Manik Lai Seal will also recover 
the costs incurred by him in the lower Court 
from the landlords claimants, each set of 
landlords paying half of the costs. 

Appeal Ao. 421 of 19C9 allowed. 

Appeal No. 461 of 1909 dis7nisscd. 


PUNJAB CHtUF COURT. 

Second Civil Appeal No. 803 ok 1910. 

May 21, 1912. 

Prescul: —Mr. Justice Shah Din and 
l^lr. Justice Scott-Smith. 

ABUUL SALAM— Defendant—Appellant 

versus 

11 AM 11) U LL A H — Pla i nti kf — 

Rkspondest. 

'J — InJriti'jcincuf — Lnnifution (Avl IX of 

2'A—Continuiutj tvrony—liryistrntion of ntnrk 
—Right ti snr—Crtusc of oction—Aclmil dcccjttion not 
ncccxnanj—Iniitnlion of mark ulicn on injrinijc’nicnt of 
(ratlc’iitork—Third /jcr.sox oUoircd to uxc a similar 
mark — Jjohioijcs—A>'ltiol doinngc not neci’smnj to he 
proved. 

'J'hu iiifritigoiiic'nl uf u tradc'iiuii’k i.s :i continuing 
wrung and so long as the infringcinont continues, a 
fresh cause of action arises de the. in diem. 

In Isnliii, a jilaintifX can inaintuin a suit fur infringe- 
ment of tradc-niark even if ho lias not provcil regis¬ 
tration of his trado-mark. 

In a suit for infringement of trade-mark, it is not 
necessary to prove that any one has been actually 
tleceivcd. 

U is sulHcient if it is jirovcd that tho defendant 
contc:m[)liitt*s coiniiiittingor has threatened to com¬ 
mit an infringement. 

Tho question is not whether a imrchascr has boon 
deciMved but >vliether he 'm likely tube deceived. 

Nemi Chond y. C. IF. WnUiire, SI 40 > at ]t. 40S; 
lie. \Y. N. r,:i7: T. Iforloiv v. (lobind Hum, 24 0. 3U4; 
1 C. \V. N. 281, relied upon. 

Muhnminad IxJto'i v. AliJ Khun, 55 1*. 11. lOUZ: 98 
l^ ly. K, iyu2, distinguished. 

In rlecidlng whether there ha.i been an infringement 
<)f plaintiff’s trade-mark, the Court has to see whether 

the ilevico usetl bv the defendant is such a colourable 

% 

imitation of the pluintifTs' mark as would be calculated 
to ileccive tlio ulfinuitc purchaser. Tho question is not 
^vljat would bo tho olfecL on brokers or large dealers 
iful wlielhor tho mark is caloulated to dceeivo incau¬ 
tious, icuorunt or uuwary purchasers. 


Netni Chand v. C. IP. Wallace, 34 C. 495 at p. 408j 
lie. W. N. 537j Padische Aniline and Soda Fabrik v- 
Mancckji Shapiirji Katrak, 7 B. 684, followed. 

If as the result of an arbitration, another trader has 
been allowed to use a trade-mark more closely ro- 
sembling plaintiff’s mark than that of defendant, that 
is no reason ivhy the defendant should not bo res¬ 
trained from using other marks calculated to deceive 
the public. 

For damages to be recovered for infringement of 
trade-mark, it is not necessary that special damage 
should be proved. 

It is sufficient to show that plaintiff’s right lias been 
invaded, iu which case, some damages, even if only 
nominal, will be given. 

Secoad appeal from the order of the 
Divisional Judge, Delhi Division, dated 25th 
June 1910, reversing that of the District 
Judge. Delhi,dated 29th March 1910, dismiss¬ 
ing plaintiff’s claim. 

The Hon’ble Mr. Muhain^nad Shafi, for the 
Appellant. 

Mr, Shah Nawaz and Lala Sarda Ham, for 
the Respondent. 

JUDGMENT.—This judgment disposes 
of Appeals Nos. 805 and 806, and the Cross- 
Appeals Nos. 1147 and 1146. 

Hamidullah is tho plaintiff in both the 
cases; Abdul Salam is the defendant in one 
case and Muhammad Ishaq and another are 
defendants in the other. 

The cases relate to alleged infringement 
of plaintiff’s trade-mark, namely, a pair of 
scissors, under which he sella balls of thread 
in the 1. olhi market. Defendants also sell 
thread iu similar balls and packed in simi¬ 
larly got up paper bags to those of the plain- 

tiff. 

The description of the bags, etc., is given 
in the judgments of tho first Court at page 3 
of the paper-books in Appeals Nos. 805 and 
806. The plaintiff’s trade mark is, as 
already stated, a pair of scissors, the blades 
of which are partly open. Abdul Salam, ap¬ 
pellant in Appeal No. 805, has two marks, first, 
two staples with rings at oneend placed cross¬ 
wise at about tho same angle as that at 
the opening of the scissor blades: second, two 
crossed rods, also with rings at one end, one 
of tho 2 rods having its other end threaded 
like a screw, that of the other being plain. 

The mark of tho appellants in Appeal 
No. 806 is 2 crossed spoons, the handles of 
the spoons being shaped like knife blades 
and the bowls being unshaded. 

Tho first Court dismissed tho suits holding 
that though the defoudants’ marks bore a 
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general resemblance to the scissors* mark 
of plaintiff, tbe resemblance was too slight 
to deceive any one and there had, therefore, 
been no infringement of plaintiff’s trade¬ 
mark. 

The lower Appellate Court, on the other 
hand, held that the marks of defendants 
were distinctly calculated to deceive the 
public and to induce ordinary customers to 
believe that they were purchasing a make 
which was sold under another and older 
mark. 

It, therefore, gave plaintiff the injunctions 
prayed for and costs, but did not allow any 
damages, holding that actual damage was 
not proved. From these decrees the defend¬ 
ants have appealed, and there are cross¬ 
appeals by the plaintiff praying for Rs. 900 
on account of damages in each case. Appeals 
Nos. 807 and 1149 which were heard along 
with these ones are cross-appeals in another 
trade-mark case in which the parties are 
different, though many of the facts are the 
same. They are disposed of by a separate 
judgment of to-day’s date. 

Mr. Shadi Lai began his argument for 
appellants in Appeal No. 80o by urging the 
two points disposed of by theDivisionalJudge 
in the 2Dd para, of his judgment (page 7 of 
the paper-book in Appeal No. £05). The 
plea of limitation was not seriously urged 
after we had called Counsel’s attention to 
section 23 of the Limitation Act which deals 
with the case of a continuing wrong independ^ 
enb of contract. 

We have no doubt that the infringement 
of a trade-mark is such a case, and that a 
fresh cause of action ari.ses de die in diem so 
long as the infringement continues; see 
Sanjiva Row’s Limitation Act, cases cited 
under section 23, pages 218 to 220. As 
regards the other plea that Karm llahi the 
original owner of the scissors’ mark 
signed as an attesting witness the sale-deed 
whereby the original owner of the “crossed 
spoons” mark transferred it to others, we 
are in agreement with the Divisional Judge. 
Prima /uc/e, the deed shows that a single spoon 
mark was sold, and nob a crossed spoons mark. 

Mr, Shadi Lai also argued that plaintiff 
could not maintain the suit ns he had not 
proved registration of his trade-mark. This 
is the law in England since July Ist, 1876, 
see Kerly on Trade-marks, page 7, 3rd Edi¬ 
tion, but it is not the law in this country. 


Tbe next point urged by Mr. Shadi Lai 
was that there was no proof that any one 
had been deceived. It is, however, not 
necessary that such proof should be forth¬ 
coming. Kerly at page 442 of his work says:— 
*‘The grant of an injunction in Trade¬ 
mark cases is governed by the general rules 
governing it where other rights are concern¬ 
ed. There must be some threat or probability 
that the infringement will be commenc¬ 
ed, continued or repeated, or the Court will 
not interfere; but if an actual infringement 
is shown to have occurred, that is usually 
sufficient”. Further on be says: “it is not 
even necessary that any actual infringement 
should have taken place if it is proved that 
the defendant contemplates committing or 
has threatened to commit one”. This prin¬ 
ciple was followed in Nemi Chnnd v. 0. W. 
Wallace (1); at page 508 the following 
passage occurs: There is no evidence in 

this case that any body has been deceived, 
but the question is not whether a purchaser 
has been deceived, but whether he is likely to 
be deceived.” 

Mr. Shadi Lai referred u^ to T. Barlow v. 
Gohindram (2) and Muhammad Ishaq v. Alaf 
Khan (3). In the former, it was laid down 
that “it is only when the use of the name or 
number (in dispute) deceives, or is reason¬ 
ably likely to deceive the public that it can 
be interfered with or prevented. There 
must be a reasonable probability of pur¬ 
chasers being deceived.” There is nothing in 
this opposed to the passages quoted by us 
from Nemi Chand. v. C. W, Wallace (l). 

In Muhammad Ishaq v. Alof Khan (3), it 
was held that the colour and size of a label 
could not be regarded as a constituent part « 
of a Trade-mark. Tliis is not in point here 
for though the colour and size of defendants’ 
labels are practically identical with those 
of the plaintiff, that is not what he objects 
to; he objects to the similarity of the device. 

This brings us to t’ne real point at issue, 
namely, whether the marks used by the 
defendants so resemble plaintiff’s scissors* 
mark that there is a reasonable probability 
of the ordinary purchaser being deceived. 

lu this connection the remarks in Sebas¬ 
tian on Trade-marks at pages 144 and 145 
of the 3rd Edition should be borne in mind. 

(1) 34 C. 495; 11 C. W. N. 537. 

(2) 24 0. 364; 1 C. W. N. 281. 

(3) 55 P. R. 1902; 98 P. L. 11. 1902. 
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He says: ^ifc would be a mistake to suppose 
that the resemblance must be such as would 
deceive persons who should see the two 
marks placed side by side. If a purchaser 
looking at the aiticle offered to him would 
naturally be led, from the mark impressed 
on it, to 8uppo.se it to be the production of 
the rival manufacturer and would purchase it 
in that belief, the Court considers the 
use of such a mark to be fraudulent. But 
I go further. I do not consider the actual 
physical resemblances of the two marks to 
be the sole question for consideration. If 
the goods of a manufacturer have, from the 
mark or device ho has used, become known 
in the market by a particular name, I think 
that the adoption by a rival trader of any 
vtnrk which will ctnrs^ his goods in bear the 
same name in the market, may be as much a 
violation of the right of that rival as the 
actual copy of his device. 

The natural consequence of marking 
goods so as to cause them to bear the same 
name in the market as those of a well known 
firm is to deceive the ultimate purchaser, 
and such deception will be restrai»ied, even 
though the original purchaser i'j not deceived”. 

Adopting these principles, w'e have to sco 
not whether the retail dealer who pui'chases 
from defeiulant.s will be deceived, bub who* 
ther the ultimate purchaser will be. 

In Badische Aniline and Soda Fahrik V. 
Mnneckii i^haptirji (t), this principle was fol¬ 
lowed. Sargent, 0. .1. .<iaid:—‘ The question in 
a case of this description is not what would 
ho the effect on hi’oker.s or even dealer’s in 
Bombay, hut I’.ow the label would be likely 
to strike incautious or unwary purchasers, 
such as are to bo found more particularly 
in the M'/nssuI”. 

In Nemi ('hnud v. C. W. Wnlluce (l), it 
was belli tliat the Court had to consider 
whet her t ho mar k was calculated to deceive 
ir.catit ious, ignorant, or unwary up coniiti'y 
pm chaser s. Ste ahso irr thi.s contjcction the 
diihim of .lames, T>. .1. in i^inger Manufac- 
ittiinij Coiiipdriy V. Lcag v~>), quoted on page 1, 
Kel ly oti 'i'ra(io rnar ks, dtd Kdition. We 
have now to decide tlie main question in 
these Iwocaft-.s which is as already stated 
whether’ the de\icvs used iiy the defendant.s 
ai’c such coh uiablo indtations of the plaiii- 


( 1) 17 li. oS-t. 

(lhS2) H A. C. ITi; ."2 h. J. Ch. 481; 18 h. T. 8; 
U1 W. It. 825. 


tiff's mark that they must be held calculated 
to deceive the ultimate purchaser. Upon 
this question, after a careful comparison of 
tire devices in question with that of the 
plaintiff, we have no hesitation in agreeing 
with the decision of the Divisional Judge, 
which is set out in the 2nd paragraph at 
page 8 of the paper-book in Appeal No. 805. 

The crossed-spoons device, even on the 
green labels affixed to the larger packages, 
is to a casual observer like a pair of scissors. 
The spoons are not like any spoons which 
we have ever seen; the bowls are left un¬ 
shaded so as to look like the handles of a 
pair of scis.sors, and the handles are like 
the blades of a pair of scissors or like knives. 
There can be no reasonable doubt that the 
intention of the defendants-appellants in 
Appeal No. S06 was to have the mark re- 
.sembling plaintiff's scissors' mark and so to 
deceive intending purchasers. The crossed 
staples and rods used by Abdul Salam do 
not on the large scale bear so much resemb¬ 
lance to plaintiff’s Trade-mark but as pointed 
out by the learned Divisional Judge when 
the scale is reduced, as in tlie cas3 of the 
small circular red tickets placed on each 
ball of thread—and it must be remembered 
that these are wliat are sold to the ultimate 
purchaser—, the resemblance is very striking, 
and there is a strong probability that the 
ignorant or unwary customer would be 
deceived; wanting to buy scissors or khain- 
chee" mark thread, he would generally be 
quite satisfied when shown the defendant’s 
devices on the small balls and would think 
he was getting the well-known make of the 
plaintiff. The argument put forward by 
the fi st Court in its judgment (page 5 last 
pin a. of paper l)>ok in Appeal No. 805) has 
not been urged before us and we do not 
consider it to have any force. Even if as 
tlie result of arbitration, another trader has 
been allowed to use a Trade-mark more 
closely resembling the “scissors” mark than 
those of the defendants, that is no reason 
why the latter should not be restrained from 
using of her marks calculated to deceive the 
public. 

We, therefoie, after considering all the facta 
of these cases and consulting the authorities, 
agree wi»!i the lower Appellate Court that 
defendant’s marks are infringements of 
plaintiff's Trade-mark, and that plaintiff is 
entitled to injunctions. 
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With regard to plaintiff’s appeals, we find 
there is no snfficient proof of special damage, 
hat for damages to be recovered it is not 
necessary that special damage should be 
proved; it is sufficient to show that plaintiS s 
right has been invaded, in which case some 
damages, even if only nominal, will be given. 
See the Law of Trade Marks by Sebastian, 
page 256, 3rd Edition and Kerly on Trade 
Marks, page 452. 

Karam Elahi v. Abdul Aziz (6) was also one 
of infringement of this Scissors” mark and 
was brought by plaintiff’s predecessor. In that 
this Court did nob award any damages, but 
the case was rather different. 

In the present cases, having regard to 
all the circumstances, we think plaintiff is 
entitled to some damages and have decided 
to allow him Rs. 100 in each. 

The defendant’s appeals are dismissed 

with costs. 

The appeals of the plaintiff are accepted 
so far that he will be given a decree for 
Rs. 100 in each case in addition to the in¬ 
junction; he will also get Court-fees and 
Pleader’s fees in all Courts in proportion to 

the decrees and all his other costs. 

(G) IIG P.W.U. 1909} 127 V. L. 11. 1909; 4 Itul. C<as. 

963. 

Appeal dismissed. 


MADRA.S HIGH COURT. 

Second Civil ArPEas Nos, 675 and 07G 

TO 700 OP 1908. 

April 1, 1912. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Sundaia .4iyar. 

VELUSAMl TEVAR and others— 

Appellants 

versus 

AROKYA UDAYAN and otheks— 

Respondents. 

I/tndlordand'lcnant—Orantof pcnnnnent occicixmcy- 
rights to community - E-vpre^s or implied surrender of 
the right—Burden of proof — Sub-division of lends by 
grantees —rartafion in e.ctenf — Presnmidion. 

Where permanent occupancy-rights have been 
granted to certain indiviclunla for the benefit of a 
community to whicli they belong, the onus of proving 
an express or implied surrender of such rights lies on 
the party affirming it. 

Tlie sub-division of the lands and oven the surrender 
of a portion thereof by the grantees will not be incon¬ 
sistent with the latter continuing to hold the lands in 
their occupation on the terms of the original grant, 
■j.c., by right of permaueut occupancy, although com¬ 


munity of interest may have ceased as between them. 

If the same lands had been hold by different persons 
in different years, this would be prima facie evidence 
of the tenure being inconsistent with the continuance 
of the rights under the original grant. 

Material variation in the extent of the lands held in 
each year might lead to the same inference, though it 
might also be explicable on tho ground that the pattas 
for each year were only for the extent cultivated dar¬ 
ing the year. 

Second appeals against the decrees of the 
District Court of Madura, in A. S. Noe. 243 and 
250 to 273 of 1907, presented against the dec¬ 
rees of the District Munsif of Paramakudy, in 
Original Suits Nos, 25 and 27 to 50 of 1905. 

Mr. K. Srinivasa. Aiyangar, for the Appel¬ 
lants 

Mr. S. Sreenivdsa Iyengar, for the Respond¬ 
ents. 

JUDGMENT.—These are suits to eject 
defendant in each case from the land held by 
him in the village of Pathur which is 

held by plaintiffs Nos. 1 and 2 as Sarva 
Maniyam Inam. Plaintiffs Nos. 3 and 4 are 

undei' the 1st and 2Dd plaintiffs. 
According to the plaintiffs, the defendants 
hold their land on leases granted by the 3rd 
and 4th plaintiffs for the Fasli years 1311 to 
lbl3. The defendant’s case is that 500 kuru‘ 
Icamas of land were leased to their ancestors the 
Nathambadi Christains by the ^Ham^^'Jrs in 
1861 lathe names of two persons, Sourimathu 
and French, on a permanent occupancy-right 
and that they are not liable to be ejected. 
The plaintiffs admitted the lease of 1331 but 
contended that it was made by tlie above- 
named two individuals for their own benefit 
only, that the lease was abandoned by those r.wo 
individuals and that subsequently different por¬ 
tions of land were leased from time to time to 
the defendant’sancestorsandto thedefendants. 
The plaintiffs say that the defendants have 
been evicted and were out of possession daring 
Fastis 1307 to 1310 and were let into occupa¬ 
tion again in Fnsli 1311. The lower Ap¬ 
pellate Court has found that the letting of 
1861 was really made for the benefit of the 
families of all the Nathambadi Christians and 
not for the benefit of the Sourimufchu and 
French alone, and we accept this finding. 

We also concur with the District Judge in 
holding that the leaseofilS61, of which Exhibit 
DU is a copy, conferred a permanent riglib 
of occupancy on the lessees. There is no evi¬ 
dence of any express surrender of their righc.s 
under Exhibit 1)D. On the other hand, ii, 
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19 admitted that the defendants were accept- 
inff separate pottos from the plaintiffs for 
different portions of the 5C0 knrukhams, 
that the inamdor instituted separate suits 
against them for rent and that some of them 
sued the inavidar separately in 1895 to compel 
him to give tljem separate fot/os. The Pis* 
trict Munsif, who passed a decree in favour of 
the plaintiffs, observes, in paragraph 12 of his 
jodgment, with reference to the pattas issued 
to and accepted by the defendants: “j find 
that the same land is not cultivated by the 
same tenant in all IPoslis or for any series of 
Faslis continuously.” He then points out that 
tlie extent of the land included in the paita 
of eacli ryot varies in different years. In 
paragrapli 16, he says: "From the above it is 
seen that the lands ir.cludfd in the pottos 
form only a portion of iV,e 500 Knrnkf'oms 
referred to in Exhibit 1)1)., that the defen¬ 
dants have not been in possession of thelaiuls 
claimed by them uniformly or for any conse¬ 
cutive years,” He further observes that the 
public accounts. Exhibits D series to II 
series, alon^ witli the pottos show that the 
defendant s possession and enjoyment have not 
been such as to justify the finding "that 
tlie plaintiffs a?e not owners of the soil en¬ 
titled to eject the defendants.” He held that 
the defendants have for a long time held their 
lands not uiider h’xhibit 1)1) but under sepa¬ 
rate bases. 

Tt is admitted by the respondent’s Vakil 
that tlie lards included in Exhibit DO were 


sub-divided aincrg tlie-rnselves by the Natham- 
ba<li ChiisliaiiH. Tlie District Judge does 
Tint say wbetlier, as apparently f jund by the 
Munsif, the Nathainhadi Christians are only 
in possession df a portion of the 500 Inrnk- 
hath8. 1 he sub- division of the lands and even 

the surKiidei (f a portion theioof would 
not he inconsistent \\i h the defendants’ 
continuing to liold the laiid.s in (heir oc¬ 
cupation on ilic (firns contained in Exhibit 
1)1), althougli community (if interest may 
have erased as between ihernselves. As no 
ex pi css sill r eider ( f Ihc lights under Exhibit 
DD has been piovcd, it lies on the plaintiffs 
1o prove that theie has been an implied 
suiiciuk-r of .such lig'it.s, by showing that 
the lands have ht’en licld on teim.s inc->n- 
sisfrnt wilh lie provisions of Exhibit 
Dl). If ihe .‘nnio lands have been l:e!<l by 
dillniei.t (U-fendants in different years, this 
fact would be primo focie evidence of the 


tenure being inconsistent with the con¬ 
tinuance of the rights under Exhibit DD. 
Material variations in the extent of the 
lands held in each year might also lead 
to the same inference, though such a. state 
of things might also be explicable on the 
ground suggested by the learned Vakil for 
the respondents that the pattas for each 
year were only for the extents cultivated 
during the year, and it is stated that such 
is the custom in the zemindary of Hamnad. 
But these circumstances, which require 
explanation and are the most important 
facts relied on in favour of the plaintiffs* 
case by the Munsif, are not referred to in 
the judgment of the learned District Judge. 
He observes that “in the face of the cowle 
deed, Exhibit DD, no pottos were necessary” 
and that ^'pottos must have been tendered 
merely for the convenience of collecting the 
rent due from the individual cultivators 
instead of tlirough the headman mentioned 
in the lease.” This might be so if the 
circumstances relied on by the Munsif and 
already referred to above are properly ex¬ 
plained. But no explanation is referred to 
in the judgment of the lower Appellate Court. 
The District Judge observes that the suits 
by parties for separate pottos were dismissed, 
because “no pntta could be demanded in 
face of Exhibit DD, the coii'/e,” It no¬ 
where appears in evidence that this was the 
ground on which the suits were dismissed. 
The respondent’s Vakil strongly relies on 
Exhibit IV series as showing thab the 
lands are still held on the ttrras contained 
in Exhibit DD. These documents were 
admitted in evidence by the District Judge, 
the JIunsif having rejected them on the 
ground that they were unstamped. Our 
attention is not drawn to any evidence re¬ 
garding the circumstances under which Ex¬ 
hibit IV series came into existence and we 
are, therefore, unable to come to any definite 
conclusion regarding the proper inference to 
bo drawn from them. 

We tliink, therefore, that it is desirable 
to have a revised finding on issues Nos. 1 and 
2 in the light of the above observations. 
As Exhibits IV scries were not in evidence 
in (he Court of first instance, both parties 
may ho permitted to adduce fresh evidence 
lelating to the circumstauces in which they 
were executed. Mr. S. Srinivasa Aiyaugar 
has raised a new point before us in second 
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appeal, tiz.^ thafc under section 6 of the 
Estates Land Act, bis clients have acquired 
a permanent right of occupancy even if they 
had none before and he relies on clause 4 
of the section. We cannot dispose of this 
contention without findings on the following 
questions:— 

(1) Whether the Puthur village is "an 
estate'* within the meaning of the Act? 

(2) If it be an estate whether any and wliat 
portions of the lands in suit are ryoti lands ? 

(3) Whether any and what portions of 
them are tank-bed lands? 

Parties may adduce fresh evidence on these 
issues also. 

We do not deal with the question of the 
onus of proof which has bjen argued before 
us as it should properly be dealt with by 
the lower Appellate Court in dealing with 
these issues. 

This observation is also applicable to ths 
question what presumptions there may be 
in favour of either party in the decision of 
the Ist and 2nd issues raised in the District 
Munsif’s Court. 

The findings should be submitted within 
two months after the re-opening of the 
District Court after the recess. Seveu days 
for objections. As the jurisdiction over tho 
lands to which the suits relate is now vested 
in the District Court of Ramnad, we direct 
that the findings railed for be submitted by 
thftt Court. 

In compliance with the order, the Dis¬ 
trict Judge of Ramnad submitted the follow¬ 
ing 

PIN DINGS.— On issues Nos. 1 and 2, that 
the suit lauds were not the absolute property 
of plaintiffs and that defendants held them 
on a permanent tenancy. 

On the newly-framed issues, his findings 
were (1) that Puthur village was an estate 
within the meaning of Madras Act I of 1908; 
(2) that suit lands were ryoti lands except 
such as were tank-bed lands and (3) that 
150 Kruhams described in Exhibit DD 
were tank-bed lands. 

These second appeals coming on for final 
hearing after return of the said findings, the 
High Court delivered the following 

JUDGMENT.—There is no legal objection 
to the finding of the lower Appellate Court. 
We accept it and dismiss the second appeal 
with coats. 

Afpeal dismissed. 


ALLAHABAD HIGH COURT. 

F[rst Appeal from Order No, 7 of 1912. 

May 28, 1912. 

TresenU —Mr. Justice Karamat Husain and 

Mr. Justice Tudball. 

SALUK SINGH —Defendant—Appellant 

versus 

AJUDHYA PERSHAD and another— 
Plaintiffs—Respondents. 

Mortgage -Execution of mortgage admitted by morU 
gagor hut denied by his transferee — Coyisideration — 
Onus of proof, 

a mortgagee, brought a suit on the basis of tho 
mortgage against the mortgagor and his transferee. 
The mortgagor admitted execution of the bond but 
denied receipt of consideration, wliile the transferee 
denied both execution and considex*ation : 

Held, that the burden of proving the payment of 
consideration lay upon tho plaintiff. 

First appeal from an order of the District 
Judge of Banda, dated the 28th of November 
1911. 

Mr. Bajpaiy for the Appellant. 

Mr. Purushottam Das TandoTif for Mr. Da- 
modar Das, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for sale upon a mortgage, dated the 
30th (.f St-pttmber 1S9C, executed by Ganraj 
Gir in favour of Ram Sahai, the predecessor- 
in-title of the plaintiffs, for Ks. 133 with 
interest. Subsequent to tlxe mortgage, the 
mortgagor sold the property to one Lulak 
Singh. The plaintiffs have made both the 
mortgagor and the transferee parties to the 
suit. The Court of first instance dismissed 
the suit holding that the plaintiffs had 
failed to prove consideration. It placed the 
burden of proof on the plaintiffs to establish 
consideration for the bond. The mortgagor 
admitted execution of the deed bub denied 
receipt of consideration. The transferee put 
the plaintiffs to the proof of both execution 
and consideration. The plaintiffs produced 
witnesses who testified simply to the execution 
of the deed but knew nothing as to considera- 
tion for the bond. On appeal, the lower 
Appellate Court held that the burden of 
proof was not on the plaintiffs to establish 
consideration for the deed, but that the 
burden of proving non-payment of considera¬ 
tion was on the defendant-transferee. Jn 
this view, it set aside the decree of the Court 
of first insantce and remanded the case for 
trial under Order XLI, rule 23. On appeal 
by the transferee, it is pleaded that the burden 
of proof is really on the plaintiffs, and tliat 
the evidence which they have produced has 
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not shifted the onus on to the defendant- 
transferee of proving non-payment of con¬ 
sideration. It is contended that the admis¬ 
sion contained in the bond by the mortgagor 
is no evidence as against the appellant who 
is a transfeiee from the latter. There has 
been considerable discussion on the question 
whether the admission in the bond is admissi¬ 
ble in evidence as against the transferee, the 
present appellant. In our opinion, for the 
purposes of this case, it is unnecessary to 
actually decide the point. In the present 
case, the transferee is a person who has taken 
property by private sale from the mortgagor, 
and it may well be contended that he is a 
representative-ininterst of the mortgagor 
within the meaning of section 21 of the 
Indian Evidence Act. Assuming, however, 
without deciding the point that this 
admission is evidence as against the present 
appellant, nevertheless the burden of proof 
in such a case is primarily on the plaintiffs 
to establish payment of consideration, and 
as against the transferee who is no party to 
the bond and has no sufficient knowledge of 
the circumstances under which it was execut¬ 
ed, that admission is of very little value and, 
in our opinion, is insufficient to shift the 
burden of proof on the defendant transferee. 
In the ease now before us, the major part 
of the consideration consisted of old debts 
due on former bonds. Tiie plaintiffs had 
ample means, if tlie bond were a true one, 
of clearly proving the old debts and of 
establishing payment of consideration. In 
onr opinion, the evidence which they produced 
was totally insufficient to establish such 
payment, and the Court of first instanoe was 
quite right in primarily placing the onus of 
proof upon them and in holding that the 
burden of proof had not been shifted. We, 
therefore, admit the appeal, set aside the 
decree of the Court below and restore that 
of the Court of first instance. The appellant 
will have his costs in all Courts including 
fees in this Court on the higher scale. 

A fpeal (dloivetL 


PUNJAB CHIEF COURT. 

FULL BENCH. 

Civil Reference No. 20 op 1912. 

May 18,1912. 

Present :—Sir Arthur Reid, Kt., Chief Judge, 
Mr. Justice Kensington and 
Mr. Justice Chevis. 

GANPAT— Appellant 
versus 

PREM SINGH— Respondent. 

In the matter’ of THE STAMP ACT. 

Pon’€r-of-attor 7 iey~‘-‘ittorney not a Legal Practitioner- 
Duty leviable—Court Fees Act (Fi/ of 1870), Sch. 11, 
lO—Siamp ActClIoJlS90),H,2 {'ZVySch. I, Art.^ 
— '*Case” — Mukhtar—Mukhtariiama —Interpretation 
of statutes—Technical and popular meaning of words. ^ 

A power-of-attorney ompowering a person, who is 
neither a Ffllrd of a Court nor a certificated Mukhtar 
of a Court, to represent another in a Civil Court is 
governed not by Article 48 of 1st Schedule of the 
Stamp Act but by Article 10 of Schedule II of the 
Court Foes Act, 

Perma/inad v. Sat Prasad, 33 A. 487; 9 Ind. Cas. 
617; 8 A. L. J. 378, dissented from. 

The first and most elementary rule of construction 
is that words or phra»cs aro used in their techni¬ 
cal meaning if they have acquired one and in their 
popular meaning if they have not. 

The documents specified in ArticlclO, Schedulellof 
the Court Fees Act, aro the documents which it was 
intended to exclude from the definition of a power- 
of-attornoy in section 2 (21) of the Stamp Act. 

The word “case” in the Court Fees Act must bo 
confined to judicial cases or yuost-judicial cases as 
opposed to transactions. 

Article 10, Schedule II, of the Court Fees Act is not 
restricted to documents given to and presented by 
duly ceitlficaLcd Mukhtars and Pleaders under tho 
Legal Practitioners Act. 

A Mnkhtar is an attorney, whether appointed spe¬ 
cially or generally or certificated as a Icgal^ practi¬ 
tioner and Mukh'tarnaina is a document which em- 
]>owers him to act for tho person by or oiv whoso be. 

half the document is executed and includes a power- 

of-attorney in favour of a person other than a certifi¬ 
cated Mukhtar. 

Case referred by the District Judge of 
Sialkote, with his letter No. 901, dated the 
23rd November 1911, for orders of tlie Chief 
Court. 

Jfr. Pevan Fetman, Government Advocate, 
for the Appellant. 

JUDGMENT.—This is a Reference under 
section 60, Indian Stamp Act, II of 1899. 
Tlie question referred is whether a power- 
of-attoiney empowering a person, who is 
neither a Vakil of a Court nor a certificated 
Mukhtar of a Court, to represent another 
in a Civil Court is governed by article 48 
of the Ist Schedule of the Stamp Act il 
of 1899 or by Article 10 of Schedule II of 
the Court Feea Act, Vll of 1870. The re- 
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ferring Court cited Parmanand r. Sat Parsad 
(1). We regret that we are unable to 
concur with the learned Judges who decided 
that case, and the learned Government 
Advocate has argued that the conclusion 
arrived at by them is erroneous. 

Article 10 above referred to prescribes Court- 
fees of annas 8, Re. 1, Rs. 2, for mickhtar- 
namas or vaklrdnamas when presented for the 
conduct of any one case, the fee varying 
in proportion to the status of the Court or 
official to which or to whom it is presented. 
Section 2 (21) of the Stamp Act defines 
power-of attorney aa including “any 
instrument (not chargeable with a fee 
under the law relating to Court-fees for 
the time being in force) empowering a 
specified person to act for and in the name 
of the person executing it.” 

KMukhtar is an attorney, wliether appoint¬ 
ed, specially or generally or certificated as 
a legal practitioner, and a mukhtar^navia 
is a document which empowers him to act 
for the person by or on whoso behalf the 
document is executed. 

It is significant that Article 18, Schedule 
I of the Stamp Act, does not mention suits 
or proceedings other than those under the 
Presidency Small Cause Courts Act. Clau-se 
(a) refers to registration of documents; 
clause (6) refers to suits or proceedings 
under the Presidency Small Cause Courts 
Act; clause (c) refers to a single transac¬ 
tion; clauses (/i) and (e) refer to several 
transactions; clause (/) refers to sale of im¬ 
moveable property; and clause (g) prescribes 
the stamp payable on a power-of-attorney 
in any other case” not “in connection with 
any other cases,” The Article of the Court 
Pees Act referred to deals, on the other 
hand, exclusively with “tiie conduct of” 
cases. 

The word “case” is not defined and the 
use of the word in the Court Fees Act 
must, in our opinion, be confined to judicial 
cases or (//ms^judicial cases as opposed to 
transactions. 

In the 2nd section of Chapter I of Maxwell 
on the Interpretation of Statutes, Kdition 
IV, page 2, it is said: “The first and most 
elementary rule of construction is that it 
is to be assumed that the words or phrases 
are used in their technical meaning if they 

(I) 33 A. 487; 9 Ind, Cas. C17; 8 A, L. J. 378. 


have acquired one and in their popular 
meaning if they have not.” 

In the Full Bench ruling of the Allahabad 
Court just cited, their Lordships said, after 
reciting the Article of the Court Fees 
Act: “It appears to us that all these 
documents are documents which it was 
intended to exclude from the definition of 
the expression power-of-attorney in 
section 2 clause 21 of the Stamp Act. It, 
therefore, seems to us that it is clear that 
the documents referred to in Article 10, 
Schedule II, of the Court Pees Act are 
restricted to documents given to and present¬ 
ed by duly certificated Mukhtars and Pleaders 
under the Legal Practitioners Act.” 

We regret that we are unable to follow 
this line of argument. It does not dispose 
of the question whether a Mnkhtar-nama 
includes a power-of-attorney in favour of 
a person other than a certificated Mukhtar, 
The mere juxtaposition of Vakalatnama 
and Mukhtarnama in the Article of the 
Court Fees Act does not, in our opinion, 
indicate that a Mukhtar or attorney must 
be a legal practitioner because a Vakil 
usually is a legal practitioner. Moreover, 
many persona described as Vakils who 
are agents of Native States are not legal 
practitioners. 


We concur in the opinion of the Puli 
Bench of the Allahabad Court that the 
documents specified in Article 10 of the 
2nd Schedule of the Court Fees Act are 
the documents which it was intended to 
exclude from the definition of a power-of- 
attorney in section 2 (21) of the Stamp 

Act, but, for the decision of the interpreta¬ 
tion to be placed on the word Mukhtarnama 
in the Court J? ees Act, the nature of that 

Act and of the Stamp Act must, in our 
opinion, be considered. 


-.w realized 

from Oourt-fees are devoted in the first 

instance to the maintenance of the Civil 

Criminal and Revenue Courts, while suras 

realized from stamps are devoted toother 

purposes. The presumption, therefore, is 

that any sum payable as a condition 

precedent to going into Court would be 

levied under the Court Pees Act, and the 

f 'll etc., in section 2 

(21) of the Stamp Act indicate that the 
first point for consideration is whether 

tees are chargeable under the Court Pees 



124 


INDIAN OASES. 


[1912 


VMkGkVI SRKERAMULA V. VENKATA RANQATYA APPA ROW. 


Act. That Act, therefore, is the excludiDg* 
Act while the Stamp Act applies to any 
document not excluded from its provisions 
by the ('ourt Fees Act. Chapter X of the 
Presidency Small Cause Courts Act, XV* of 
1882 deals with fees and costs and section 
77, the last of the Chapter, saves the 
application of sections 3, 5 and 25 of the 
Court Fees Act. 

Section 3 of the Court Fees Act provides 
for the levy of fees in Presidency Small 
Cause Courts, sectioti 5 provides for the 
procedure in case of difference as to 
necessity or the amount of fees in sucli 
Court and section 25 provides that all fees 
referred to in section 3 or chargeable under 
he Act shall be collected by stamps. 

The rules relating to fees payable in 
Presidency Small Cause Courts are, there¬ 
fore, not exclusively those embodied in the 
Court Fees Act, and tlie inclusion, in 
Article 48 of Schedule I of the Stamp Act, 
of po^v-erS'Of-attoruey required in suits or 
proceedings under the Presidency Small 
Cause Courts Act does not, in our opinion, 
indicate that a power*of-attorney in favour 
of a pel son who is not a legal practitioner 
for the conduct of a case in an ordinary 
Civil Court comes witliin the dehnition of 
section 2 (21) of tl»e Stamp Act. The 

indication is in the opposite direction. 

For tliese reasons, our answer to the 
refeience is that the power-of-attorney in 
(piestiou is governed by Article 10 of Schedule 
Jl of tlio Court Fees Act. 


MADRAS lllOri COURT. 

IjI'^iticrs Ratrnt Appeal No. 78 of 1911. 

April 21, 1912. 

Pre.^enf: — Mr. .lustice Miller and 
Mr. Justice Sadasiva Aij'ar. 
PALLAGANI SRFFRAMULA— 

ApPEI-LANT 

t'crsns 

RAJAH VENKATA RANGAYYA 
APPA now BAHADUR GARU— 

Respondent. 

^f<ldrtln Eslfiies Act (I <>/1008), tis. 3 (D\ 

10.77, IHO— Jicnl^anit foi — Ldudoivua's jtrivittc laud 
^ Jftrisdirtioti of Cji‘i7 Courts- 


A suit by a landowner against his tenant for rent 
in respect of his kamaiarn or private lands {i.e., lands 
not Coming under the head of *ryofi’ lands, as defined 
in section 3, clause 16 of the Madras Sslates Land 
Act), must be instituted in the Civil Court and not in 
the Revenue Court, 

Appeal, under section 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr, Justice Ayling, dated 3rd May 1911, 
in C. R. P. No. 432 of 1910, (S. 0. 0. 
No. 1770 of 1909, on the file of the 
Principal District Munsif of Bezwada). 

Mr. P. Nagahushanam^ for the Appellant. 

Mr. P. Pamesam, for the Respondent. 

JUDGMENT. 

Miller, J. — I do not think we can differ 
from the finding that the land is kamatam 
land. In that view, the question whether the 
District Munsif has jurisdiction, depends 
ultimately on the pioper construction of 
section 19 of the Estates Land Act. It is 
contended before us that the phrase “the 
relations between a land-holder and a tenant 
of his private 5land*’ cannot properly be 
held to include the right to sue for rent 
and the liability to be sued for it, and 
it was urged that these ‘relations* nre the 
conditions of the tenant's tenures as set out 
in Chapter III of the Act. I do not find 
that this narrow construction is necessary; 
the phrase can, without impropriety, be con¬ 
strued to include all the mutual lights 
and obligations of the landlord as such 
and his tenant as such, and, in the absence 
of anything to indicate a contrary intention, 
I should be dispesed so to construe it. I 
find nothing to indicate a contrary intention 
and on the other hand, as ray learned brother 
has shown in the judgment which he has 
prepared and which I have had an op- 
purtunily of reading, the intention of the 
framers of the Act appears to have been by 
section 19 to exclude the Collector’s Court 
as the forum in which were to be institut¬ 
ed suits for rent by a land-holder against a 
tenant of his private laud. 

Finding then no reason to exclude the 
provision of section 19, I agree with my 
learned brother that there is no provision 
of the Act which ‘specially provides’ for 
the institution of suits for rent by a land¬ 
holder against a tenant of his private land; 
and it follows that the forum in which such 
suits are to be instituted is not regulated 
by the Act and a suit in a Civil Court is 
not prohibited. 
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The appeal, therefore, fails and we dismiss 
ifc with costs. 

Sadassva Aiybr, J. —This is a Letters Patent 
Appeal and the only question seriously 
argued on the appellant’s behalf was, whether 
in respect of kamatan or private lands (t.e., 
lands not coming under the head of 
lands as defined in section 3, clause 16 
of the Madras Estates Land Act), a suit 
for rent by the andlord against the tenant of 
such lands is excluded from the jurisdiction of 
the Civil Courts, when section 3, clause (11) 
sections 77 and 189 and the Schedule part 
(A) No. S of the Estates Land Act are read, 
together. Section3, clauseCll), defiuesVent* as 
whatever is lawfully payable to a land-holder 
for the use of land in his estate for the 
purpose of agriculture. Section 77, clause 
(1), empowers the land-holder to "institute 
a suit before the Collector for the recovery 
of arrears of rent.” Section 189 says: "A 
Collector or other Revenue Officer etc. 
shall hear and determine all suits . . . 

of the nature specified in parts A and B 
of the Schedule and no Civil Court, in its 
original jurisdiction, shall take cognizance 
• • • such suit.” The Schedule Part 

(A) No. 8 refers to suits by landlords to 
recover arrears of rent. It seems to me 
clear that if these provisions alone are 
considered,^ the present suit is excluded from 
the jurisdiction of the District Munsif who 
has tried it on the Small Cause side. 

But the respondent relies on section 19 
01 the Act which is as follows:—“Except 
as otherwise specially provided in this Act, 
the relations between a ryot and his 
tenants or between a land-holder and a 
tenant of his private land and the rights of 
any other owners of land, are not regulated 
by the provisions of this Act.” Such 
special provisions expressly applying the 
provisions of the Act to the relations between 
a land-holder and the tenant of his private 
land appear in sections 134i and 158 of the 
Act. Can we say that it is “specially 
provided” by section 189 (read with sections 
3 (11), 77 and Part A No. S) that the rela 
tioDs between the land-holder and the tenants 
of his private lands in the matter of the forum, 
in which a suit for rent by the land-holder 
against such a tenant should be brought, are 
regulated by the provisions of that section, 
189? I feel grave doubts on that point. 
Having regard to the express reference in 


sections 134 and 158 to “a tenant of private 
land” and to the positive provisions in those 
sections regulating some of the relations be¬ 
tween such a tenant and the land-holder, I do 
not think that the mere omission to mention 
in section 189 and to exclude expressly a suit 
for rent against such a tenant of private 
land from the operation of section 189 could 
bo treated as a special positive provision 
making that section regulate the relations 
between the land-holder and a tenant of “pri¬ 
vate” land in the matter of the forum 
in which the land-holder should bring 
his suit for rent against such a ten¬ 
ant. 

I am glad to find myself supported in this 
view by the proceedings before the Legisla¬ 
tive Council when the Act was being fashion¬ 
ed in the Legislative anvil. Sections 77 and 
134 of the Act occur in the same Chapter VI 
of the Act and correspond to clauses 67 and 
124 A of the Bill. Sub clauses 1 and 2 of 
clause 124 A of the Bill [corresponding to 
sub-clause (1) of section 134 of the Act] refer 
to one of the relations between a land-holder 
and the tenant of his private land and to the 
similar relation between land-owners under 
the ryotwari tenure and their tenants. The 
Advocate-General in moving an amendment 
to clause 124A said : “It was not intended 
that these other land-owners specified in 
clauses 1 and 2 should be debarrocl from in¬ 
stituting suits in the Civil Courts. Tlie pro¬ 
visions of this Chapter are a little too wide 
and clause 67 is one of the provisions of this 
chapter. Under that clause, sub-clause (1), 
the provision is the land-holder may institute 
a suit before the Collector for the recovery of 
the arrears,’ so that the re.sult of the enact¬ 
ment under clause 124- (A) as it stands will 
be to require land-holders mentioned in sub¬ 
clauses (1) and (2) also to institute suits for 
arrears of icut htfore the Collector, That was 
not intende.l." The Advocate-General then by 
his amendment introduced words which (he 
thought) made a contrary intention clear, 
evidently holding that the clause in the Bill 
corresponding to seobioa 19 of the Act will 
prevent recourse by the laud-holder to the 
Revenue Courts for recovery of rent against 
the tenants of his private lands after clause 
124A is amended as proposed by him (the 
Advocate-General) by the addition of some 
words. The Hou’ble Mr. G. S. Forbes, in 

seconding the ameudmeut of the Advocate- 
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General, said:—“ifc was clearly the intention of 
the original Bill and the Council, that these 
other land-holders should have a right for the 
recovery of rent by these processes. It wjs 
nevtr intended to give them o right to sue before 
the Collector.'* The remedies of a land-holder 
against the tenant of his private land and of 
a ryoizvari landlord against his tenant for the 
recovery of rent were intended to be placed on 
the same footing and the latter can, of coarse, 
sue only in the ordinary Civil Court for rent, 
though he can, in certain cases, use the pro¬ 
cesses mentioned in section 134 for recovery 
of arrears of rent. 

In the result, the appeal fails and is dis¬ 
missed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

Second Civil Appeal No. 361 of 1911. 

May 27, 1912. 

Present'. —Sir Henry Richards, Kt.. K. C , 
Chief Justice, Mr. Justice Banerji, 

Mr. Justice Tudball and 
Mr. Justice Chamier. 

HORI LAL AND anothek — Defendants — 

Appellants 

versus 

NIMMAN KUN^VAH and others— 
Plaintiffs—Respondents. 

Civil Vroccd\tre Code (,Ac( V of lOOH), O. XXXIVf 
T. \~ utjain>t the mnnuifcr of a Jliudu 

joint fdmihf—Other tnciiibers not impleaded as itarties 
—Suit a hvfhcr niaiittninaole—Partics. 

A suit, can bo inaiiitaiiiucl against the niauagcr uf 
a juint llitniu family alono to cnforco u mortgage 
against )»ropcrty belonging to tlio family. The 
manager of such family sulHcicntly represents other 
metiiber.s in the suit. 

Pani'iji, d .— It, is not essential that the manager 
n-hen he brings bis suit should stale in distinct terms 
tliat ho is suing as manager or tliat the j)laiiiti(T in a 
suit agaitjst the family slioulil tloscribe tho defendant 
as the manager of thu family. All that is essential is 
tliat I lie manager is in fact .suing or is being sued as 
sucli in re.spoct of a family debt. 

iShairaui Prasad V. Kallu, 17 A. •'537. Debt Sitajk v, 
Jia /.'urn, 2.>214; Kishiin Pershad v. liar Xarain 
Siixfh, 33 A. 272; 9 linl, Cas. 730; lo C. W. N. 321; H 
A. L. J. 250; 9 .M. L. T. 343-. 13 C. L. .1. 345; 21 M. b. 
.1 37H; 13 Uoiii. L. 11.359; 38 I. A. 45; (1911) 2 M. \V. 
N. 395; Ram Narain Lai x. Jihawani Prasad,‘d A. 
443; Kctidall v. Uamilton, 4 A. C. 504; 48 L. J. C. E. 


705; 4l L. T. 418; 28 Ji. 07i Vaulat Ram v. Mehr 
Ckand, 15 C. 70; 14 I. A. 187; Lfila Surja Pershad 
V. Oulab Chand, 27 C. 724; 4 0. \V. N. 701; JJama- 
samayyan v. Virasa/ni AyyaVy 21 M. 222; KunjBekari 
Lai V. Kandh Prashad Xarain Sizigh, 6 C. L. J. 362; 
Lntchmannn Chetti v. Siva Prokasa Modeliar,26 C. 349; 

3 C. W. N. 190; Gan Savant Bal Savant y. Narain 
Dhond Savant, 7 B. 467; Vishnu Dhondi y. Bahaji, 32 B. 
375; 10 Bom. L. R. 505; Ramalerishna Narain 

Sindhe v, rairtj/nfc Narain SasioadkaVy 12 Bom. 
L. R. 219; 34 B. 354; 5 Ind. Cas. 967; Chimna 
Sadashiv v. Sada Barkn, 12 Bom. L. R. 811; 7 Ind. Cas. 
990; -4rtt?mc/ia?a Pillai y. VHhialinga Mudaliary 6 M. 
27; Angamutliu Pillai v. Kolandavelu Pi7?at, 23 M. 
190; Sheikh Ibrahim v. Rama Iyer, 21 M, L. J. 608; 
(19L1) 2 M. W N. 442; 10 Ind. Cas. 874; Shamrathi 
Siiiyh V. Kishan Pershad, 29 A. 3H; 4 A. L. J. 194; 
A. W. N. (1907) 58; Patesheri Paitah Narain Sinih 
V. Rndra Narain Singh, 26 A 528; Gendan Lai y. Bafett 
9 A.L.J. 86; 13 Ind. Cas. 197; Nathi Lalv. Lata, 

9 A. L. J. 410; 14 Ind. Cas. 35, referred to. 

Second appeal from the decision of the 
District Judge of Shabjahanpur, dated 31st 
of March 1911. 

Mr. Oovind Pershad, for the Appellanfs. 

Mr. Benode Behari, for the Respondents. . 

JUDGMENT. 

Richards, C. J.—This appeal arises out' 
of a suit for sale on foot of a mortgage. 
The mortgage was dated the 14th of 
November 1870. The mortgagee was one 
Dharara Singli, husband of the plaintiff, 
and the mortgagor was one Naiti Singh. 
Tilok Ram purchased the mortgaged pro¬ 
perty oil the 7tb of January 1889 and the 
defendants Hori Lai and Jagan Nath are 
the sons of Tilok Ram who is now dead. 
They pleaded amongst other things that 
their four sons constituting with them¬ 
selves a joint Hindu family were not 
made parties to the suit. This is the 
plea with wliich we are concerned in the 
present appeal. Having regard to the 
respective dates of the mortgage and of 
tho institution of the suit, the iiou-joinder 
of parties, if such there was, could not be 
cared by making tho sous of Hori Lai aud 
Jagan Nath parties, because the suit at 
tho time their absence was pleaded was 
barred by limitation. Order XXXIV, rule 
1, of the Code of Civil Procedure, provides 
as follows:— 

“Subject to tho provision.s of this Code, 
all peisous haviug an interest either in the 
mortgage security or in the right of re¬ 
demption shall be joined as parties to any 
suit relating to the mortgage”. 

It is contended that all tho members of 
the juiut family have an interest in the 
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right of redemption and that as they were 
nob made parties originally and cannot now 
be added as parties, the suit should be 
dismissed. 

I do not think that the words in the 
rule ** subject to the provisions of this Code” 
can help the plaintiff. It is true that the 
Code provides that no suit shall fail for 
want of parties, but this does not mean 
that the defendants cannot insist on having 
all the necessary parties before the Court, 
either by their being made paities when 
the suit was instituted or being afterwards 
added as parties. I, therefore, think that, 
unless in the circumstances of the present 
case, Hori Lai and Jagan Nath can be said 
to represent their sons, or in other words 
that the sons are really parties to the suit 
through Jagan Nath and Hori Lai, the 
suit should be dismissed. All the members 
of the joint Hindu family have beyond doubt 
an “inteiest” iii this mortgaged property. 

It has been found by the Court below 
that Hori Lai and Jagan Nath are the 
managers of the family and that their names 
alone appear in the village record. I 
think that we should accept this hoding, 
and my judgment presumes that Jagan 
Nath and Hori Lai are the managers of the 
joint Hindu family made up of themselves 
and their four sons. I propose in the first 
instance to deal with the question apart 
from decided cases. 

Prior to the passing of Act V of 19C8 
(tlm present Code of Civil Procedure), the 
enactment dealing with parties to a suit 
relating to a mortgage was section 85 of 
the Transfer of Property Act. That section 
is as follows :— 

“Subject to the provisions of the Code 
of Civil Procedure, section 437, all persons 
having an interest in the property comprised 
in a mortgage must be joined as parties to 
any suit under this Chapter relating to such 
mortgage provided that the plaintiff has 
notice of such interest.” 

The only change material in any way to 
the present question is the dropping out of 
the words “provided that the plaintiff has 
notice of such interest” in Order XXXIV 
rule 1. It must bo remembered that neither 
section 85 of the Transfer of Property Act 
nor Order XXXIV rule 1 was any departure 
from the well established practice of the 
Courts. It was always necessary that 


persons interested in the mortgaged property 
should be made parties to a suit relating 
to the mortgage. If the raortgage.debt 
belonged to a number of persons, they should 
all be parties so that the person paying off 
the mortgage might get a good discharge. 

The persons to whom the property mort¬ 
gaged belonged were entitled to be parties 
to enable them to defend the suit and have 
the amount due (if any) properly ascertained. 
I do not think, therefore, that any greater 
importance should bs attached to the absence 
of some of the members of the joint family 
because their presence is now required by a 
rule of the Code of Civil Procedure instead 
of a well established rule of practice. 

It seems to me that if it is intended by 
Order XXXIV, rule 1, to provide that in a 
case like the present all the members of a 
joint Hindu family must be defendants by 
name and could not be represented by the 
manager, the law requires the plaintiff to 
do what in many cases must be a practical 
impossibility. The members of a joint 
Hindu family are frequently very numerous, 
comprising of the absent members and 
infants of tender years. Furthermore, 
during the course of the litigation there 
would be in all probability frequent births 
of sous, and the array of defendants 
would never be strictly complete unless 
during the entire time the suit was running 
its course, every newly born son was added 
as a defendant. The plaintiff in many cases 
would have no possible means of ascertain' 
ing the existence of the infant members of 
the family. 

It seems to me to be impossible to dispute 
the proposition that it is a general rule of 
Hindu law that the manager represents the 
family in all transactions with the outer 
world, provided these transactions are family 
matters. Indeed if it were not so, it is 
dilRcult to understand how the affairs of the 
family could be carried on. If the pro¬ 
position is correct I can see no good reason 
why in a case, like the present, the manager 
should cease to represent the family when 
the family has to institute or defend a suit 
in a Court of justice. Before suit the 
manager can pay aud be paid the family 
debts and take and give a valid discharge 
for the same. In the present case, the 
property was purchased by Tilok Ram 
presumably with family funds. On his 
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death, the names of his sons, lloii Lai and 
Jagan Nath, alone were recorded. Every 
defence which can be pat forward in the 
present suit can properly and fairly be put 
forward by the managers. I am very far 
from saying that a plaintiff in a mortgage 
suit would be prudent in refraining from 
making as many members of the family as 
possible parties to the suit. On the contrary, 
in all suits and particularly in suits in 
which the mortgage was made by a 
manager, and there is any possible question 
of the mortgage not having been made f *r 
legal necessity or a family purpose, the 
plaintiff would be wise to make all or as 
many members of the family as possible 
parties so that they may be bound by tlie 
result of the suit. Furthermore, I am of 
opinion that in all such suits notwithstand* 
ing that the manager is a party, the Court 
should not hesitate to add as a party any 
member of the family who applies to be 
made a party, so as to enable him to put 
forward any defence wliich he desires to 
make includiug, of course, a defence challeng¬ 
ing the mortgage as not Imving been made 
for family necessity and family purposes. 

In the course of the argument, a great 
mass of authority ha.s been cited, and it 
seems to mo tliat the great weight of 
authority of the Courts in India has been in 
favour of liolding that a decree against a 
manager in a suit like the present is not 
void, but that on the contrary the members 
of the family who were not parites to the suit, 
are bound by the decree on the ground that 
tliey were sudiciently represented by the 
maiiagor, and that they can only re*open 
the litigation by showing that tlie mortgage 
was not for family purposes. It seems to 
me inconsistent to hold that the family is 
represented by the manager when the ques¬ 
tion is raised after decree and that they are 
not so represented if tlie question is raised 
before decree. In lihdwmii Pt'dsail v. R<ilhi 
(1), it was, however, held that the sons, who 
liad nob been made parties to a suit for sale 
on a mortgage brought against their father 
alone, could sue for and obtain a declaration 
tiiat the property being family property 
could not be sold in execution of the decree 
against the father, and that they could obtain 
this declaration upon the sole ground that 
they had not beeu made parties to the 

(1) 17 A. 637. 


moi tgage suit. This was a Fall Bench case 
and was the decision of four out of the five 
Judges who constituted the Bench. Banerji 
J.. dissented from the view taken by the 
rest of the Court. The case was not unlike 
the present, the difference being that the 
question did not arise until after a decree 
had actually been obtained against the 
father, while in the present case the plea 
has been taken in the suit by the defendants 
who were parties. There was this further 
difference that there was no finding that the 
father was the manager of the family 
though in all probability he was. The case 
seems to me to have been decided by the 
majority of the Court upon the express 
words of section 85 of the Transfer of 
Property Act which was the provision of law 
then in force, providing for the parties to 
a suit relating to a mortgage. It does not 
seem to have been argued that the absent 
members of the family were or could be 
i^epre-sented by their father as the manager. 
The effect of the decision has to some extent 
been modified hy the case of Debt Singh v. 
Jia Hum (2). 

But it is, nevertheless, the decision of a 
Full Bench and I think it ought to bo 
followed and treated as binding upon this 
Court unless wo see cogent reasons for 
not doing so. Do such cogent reasons 
exist? I have already pointed out that 
section 85 of the Transfer of Property Act has 
been repealed and re-placed by a rule of the 
Code of C/ivil Procedure. It was evidently 
thought that a rule under the Code of Civil 
Procedure was a more fitting place for a 
provision relating entirely to a matter 
of procedure. It may well be that the 
Court might consider itself more strictly 
hound by the express words in a section 
in the Transfer of Property Act then by a 
rule of procedure. I think the repeal of 
section 85 is some reason for holding that the 
ruling in Bhawani Prasad v. Kallu (1) should 
not be followed in this case. I have also 
pointed out that no argument based on the 
manager being a party to the suit was put 
forward in the case. It is very probable that 
the father against whom the decree for sale 
was made was the managing member of the 
family but there was no finding to that 
effect, and it is, of course, possible that he was 

nob. 1 have also pointed out that the weight 

(2) 25 A. 214. 
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of authority in India has been to hold that 
after decree, at any rate, the absent members 
of a family are bound by the decree against 
the manager and the ruling in Bhaivant 
Pershad v. Kalhi (1) has certainly not 
met with universal approval in the rest of 
the Courts in India. Edge, C. J., pointed 
out the importance of having all the parties 
interested in the property before the Court so 
as to prevent further litigation. I agree that 
this is desirable but, as already mentioned, this 
in many cases is impossible. If Bhaioani 
Prasad v. Kallu (1) is applied to cases where 
the manager is a party, each member of the 
family who was nob made a party can re-open 
the whole litigation on the sole ground even 
though it my turn out in the end that the 
mortgage was binding on the whole family. 
This it seems was the very thing the learned 
Chief Justice wished to avoid. As a matter 
of fact, there have been many such cases. 
In Kishun Pershad v. H>ir Narain Singh (3), 
certain persons brought a suit to recover 
money. The defendants pleaded that the 
plaintiffs and certain other persons constitut¬ 
ed a joint Hindu family and that the plaintiffs 
were not entitled to sue without joining as 
parties the other members of the family. The 
plaintiffs answered this plea by contending 
that they were managers and carried on the 
business, and, therefore, the other members of 
the family were not necessary parties bat that 
if the defendant wanted to have them made 
parties they were willing that tliey should be 
added. The Court of first instance made the 
other members parties but the time it did so 
the suit was barred so far as tlie added parties 
were concerned. The question arose wlielher 
or not the suit was barred by limitation. Ic 
had to be admitted tliat if tlie added partie.s 
were necessary parties originally, the making 
of them parties later on could not cure tlie 
defect by reason of limitation. The Subordi¬ 
nate Judge held that the absent members 
were not necessary parties and gave a decree. 
This Court reversed the decree of tlie 
Court of first instance holding that it was 
necessary that all tlie members of the 
family should join in the suit. Their Lord¬ 
ships of the Privy Council reversed the deci- 

(3) 33 A. 272; 9 In<l. Caa. 73‘); 15 C. W. X. 321; 8 
A. L. J. 256; 9 L. T. 343; 13 C. L. J. 345; 21 M. L. 
J. 378; 13 Bonn U It. 359; 38 I. A. 45; (1911) 2 M. \V. 
N. 395. 


sion of this Court and restored the decision 
of the Court of first instance. It is true that 
in that case the suit was a suit on a contract 
and the persons who were originally plaintiffs 
were the parties to the contract; while the 
present case is a .suit for sale on a mortgage 
executed by the vendor of the predecessor-in- 
title of the defendants It seems to me, how¬ 
ever, that there is no difference in principle in 
the two cases. I feel certain that their Lord- 
ships of the Privy Council intended to hold 
not merely that tlie actual parties to the con¬ 
tract could enforce it but also that the other 
members of the family would be bound by 
the decree and that such a decree could be 
enforced against the family property. I think 
this decision of their Lordships is a strong 
ground for not applying the ruling in 
Bhawani Przs-id v Kullu (1) to the circum¬ 
stances an dfindings in the present case. What 
seems to me to be in principle the same 
question as the question ir.volved in this 
appeal has recently arisen in a different way. 
The Cise was argued before this Bench. It 
was the cise of Mndin Ltl v. Kishen 
Singh{A:). A father who was found to be the 
manager of the family brought a suit to realize 
a mortgage which admittedly belonged to the 
family. He did not make his son a party. 
The defendants pleaded the non-j oinder of the 
son. The question was whether the sou was a 
necessary party. The very same arguments 
were put forw.ird as are pot for.v.ard in this 
case. The s)ri was intere.sted in tlio mortgage 
security and sliould, tlierefore, it was urged, 
under Order X.<X[V, rule 1, bo made a 
p.arty. In such a cise, it seems to me impos¬ 
sible almost to argue that the father could nob 
represent the .son. If no suit bad been 
brought, the fatlier could have received the 
mortgage-money and have given a good dis¬ 
charge to the persons p.ayiug the money. 

In ray opinion, the manager of a joint Hindu 
family can represent the family in a case like 
the present and the other members need nob 
be made parties and I would dismiss the 
appeal. 

Banerji, j. —d’he question to be determined 
ia this appeal is whether the suit of the 
plaintiff, which is one for sale on a morigage, 
is liable to dismissal on the sole ground that 
the sons of tlie defendants, Hori L il and .lagan 
Nath, were not joined as defeiulant.s. The rnort- 

(4) 15 Iii'l Cas. 13S, lufru. 
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gage was made by Nait. Siwgh who subsequent* 
ly to t he mortgage sold the mor tgaged properly 
to Tilok Ram, the deceased father of the 
aforesaid defendants. The Court of first 
instance found on the merits against the 
defendants but dismissed the suit on the 
ground that the sons of Hori Lai and 
Jagan Nath, who liave an interest in 
the mortgaged property by reason of tiieir 
being, with their fathers, members of a joint 
family, were omitted from the suit. The lower 
Appellate Court has found that Hori Lai and 
Jagannath are managers of the joint family 
properties belonging to them and their sens 
and that they fully represent the interest of 
theirsons. It has accordingly decreed the 
claim. The finding that Hoti Lai and Jagan 
Nalh are managers of the joint family of 
which they and their sons are members is a 
finding of fact and must be accepted by us in 
second appeal. We have, therefore, to con- 
sidcr whether in a mortgage suit all, the 
persor.s having an inteies-t in the inortg.nge 
seen!ity or in the 1 ight of redemption are, in 
the case of a joint Hindu family, represented 
by the manager of llie family.” 

Older XXXIV, i ule 1 of tlie Code of Civil 
Proceduie, on which relianc* is placed on be¬ 
half of tlieappellants, provides that “all per¬ 
sons having an interest either in the mortgage 
security or in the right of redemption shall 
be joined as parties.” The requirements 
of this section are, in my opinion, fulfilled if 
all such persons are represented in the case 
of a joint Hindu family by the managers of the 
family. The pow ers of the manager in a joint 
Hindu family are well known, lie represi nts 
the family in all biisine5 s 11 ansactions, he can 
enter into contiacls in iegaid (o matters relat¬ 
ing to the family, give di.'charges for debts 
(lu<* to tlie family and pay debts due by tlie 
family. Win n, therefore,in respect of a moi t- 
gage due to (-i by ihe joint family, he sues 
or is MKil in his own name in his capa¬ 
city as manager, all the other numbers 
of lie family heirg represented by l:im 
must, be <leen:c<l sued through him. If 
Ibis view is coiifct, the omis.'<loM to join in 
tli(»:uiay of parties incmbcis of the family 
()t h< r t ban 1 he manager is not a defect in the 
riame ( f the suit at.d it cannot he said that 
ilitu* l as heen a non-jrindrr of parties. All 
the post 1 s interested are substaiitinlly par¬ 
ties to 1 he suit Ihicngh the inaiiager. This 
wasinltdby their Lordships of the I'livy 


Conncil in the recant case of Ktshun Verhsad 
V. Hir Narain (3), Their Lordships held that 
the managing members of ajoinbfamily bnsiness 
of m)noy lending are entitled to maintain 
suits brought to enforce contracts made in 
the course of that business, without joining 
in the suit with them, either as plaintiffs or 
as defendants, the other members of the family. 
This decision of bh.eir Lordships seems tome to 
settle the point. The case was, no doubt, 
that of a business contract bat the principle 
laid down applies equally to a mortgage and is 
applicable as well in the case of the defendant 
as in the case of the plaintiff. It has been held 
by all the High Courts that a decree obtained 
against the manager of a joint Hindu family 
binds the other members though they were 
not impleaded in the suit in which the decree 
was passed. The cases on the point have been 
referred to at length in the judgments of some 
of my learned colleagues and I do not think any 
useful purpose will be served by repeating them. 
In Ram No.rain h'll v. Bhatoi7i{ Prasul (5), 
a KuU Rench of this Court held that when a 
member of a joint Hindu family is sued fora 
family debt, it may be assumed that he issued 
for the same as the representative of 
the family; and when the decree in such asuib 
is substantially one in respect of the family 
debt and against the representative of the 
family such decree may propeidy be executed 
against the family properly.” This case 
accepts tlie rule that the members of a joint 
family, are repr€senled by the manager in ft 
suit bi'ought against the latter alone in respect 
of a debt due by the joint family. This case 
wa«, it is true, decided before the pvssing 
of the Transfer of Property Act, but it has 
been repeatedly held that section 85 of that 
Act, which with some modifications has 
been re-cuacted in Order XXXIV, rule 1 of 
the present Code of Civil Procedure, only 
gave legislative effect to what had always been 
the law. It was, no doubt, held, by the majority 
of the Court, in Bhnioavi Prasad v, Kallu 
(1), th.'it the omission'of the son ina mortgage 
suit brought against tire father entitled the 
son to hr ing a suit to repudiate the decree, 
simply on the ground that he was not joined 
as a party to the mortgagee’s suit. This 
view has not found favour with the other 
High Courts and ssems to me to be opposed to 
the principle laid dosvn by their Lordships of 


(o) 3 A. 443. 
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the Privy Council in Kishun Prasud v. flar 
Naratn Singh (3). The latest case on the point 
decided by the Madras High Court is that of 
Sheikh Ibrahim Tharagon v. Hama Aynr (6). 

The ordinary rule undoubtedly is that all 
persons interested in a suit should be made 
parlies to it, but in the case of a joint Hindu 
family, this rule is complied with if the 
manager of the family is sued or sues and 
thus represents the other members of the 
family. TVhat is required is that all persons 
whose interests are to be affected by the 
suit are sufficiently and substantially repre* 
sented. In the case of a joint Hindu family, 
all persons interested are represented in the 
suit by the manager and are substantially 
parties to it through the manager. I do not 
think that it is essential that the manager, 
when he brings his suit, should state in dis¬ 
tinct terms that he is suing as manager, or 
that the plaintiffs in a suit against the family, 
should describe the defendant as the manager 
of the family. All that is essential is that 
the manager is in fact suing or is being sued 
as such in respect of a family debt. If it is 
denied that the person suing or sued is the 
manager that fact must bo proved. The ques¬ 
tion is merely one of procedure and I do not 
think it affects the substantive law as to the 
representation of members of a joint Hindu 
family by the manager of the family. "Pro¬ 
cedure said Tjord Penzance in the well- 
known case of Kendall v. Hamilton (7) * is 
but the machinery of the law, after all—the 
channel and means whereby law is adminis¬ 
tered and justice reached. It strangely 
departs from its proper office when, in place 
of facilitating, it is permitted to obstruct, and 
even extinguish, legal rights and is thus made 
to govern where it ought to subserve.” In 
the presentcase, the appellants have no defence 
to the suit on the merits but tliey are seeking 
to defeat it on the ground of a defect in pro¬ 
cedure. In my judgment there in no such 
defect, as the sons of the appellants are sub¬ 
stantially parties through the appellants who 
have been found to be the managers of the 
joint family of which all of them are 
members. I would, therefore, dismiss the 
appeal. 

(G)21 M. L. J. 508; (1911) 2 M. W. X. .U2- 10 
lull. Cns. 874. 

1 T. 418; 

Ap w ♦ It* y I * 


TaoBADL, J.—-The facts of this case 
are simple. One Nait Singh mortgaged the 
property in suit on 14bh November 1870 to 
one Dharam Singh. 

On 7th January 1889, Nait Singh sold the 
property to Tilak Pam, the father of defen¬ 
dants Nos. 4 and5, Hori Lai and Jagan Nath 
The appeal has been argued on the assumption 
that Tilak Ram and his sons CDnstitabed a 
joint Hindu family and that the purchase was 
made out of joint family funds. The pro¬ 
perty thus purchased became the property 
of the joint family. It stood recorded in 
the name of Tilak Ram alone who, one may 
presume, was the manager. Tilak Rim 
died and the names of Hori Lai and Jagan Nath 
were recorded in Government records. Dharam 
Singh has died and the present plaintiff, his 
widow and successor, has brought this suit for 
sale on the basis of the mortgage. 

To this suit she has made parties 

1. The heirs and representatives of Naiti 
Singh. 

2. Hori Lai and Jagan Nath. 

The suit was brought at the extreme limit 
of time allo.ved by law. 

Among other defences, Hori Lai and 
Jagan Nath pleaded that they had sons who 
werejoiut with them and, therefore, interested 
in the mortgaged property and that these sons 
were necessiry pirfcies under Order XXXIV 
rule 1. Tins objection was taken at tlie 
earliest p>ssible dite. 

On the merits, the Court of first instance 
found for the plaintiff bat it dismissed the 
suit on the eround that the sons of H )ri L il 
and Jagan Natli were necessary parties to .suit 
and nob having been impleaded, the suit 
must fail. I presume that if there had been 
time to do so, the Court would, under Optler 
I, rule 10, Iiave made the sons parties and 
proceeded to decide the suit. If they had 
been thus made parties, however,afc that stage, 

the suit as against them would have been 
barred by time. 

Jhe plaintiff appealed and urged that 
Hori Lai and Jagan Nath were the managers 
of the family and fully represented the 
interests of their sons and that it was not 
necessary to implead the latter as the joint 
family was fully represented througii its 
managing members. 

The lower Appellate Court held that tlieso 
two defendants Nos, 4 and 5 were the managers 
of the joint family and that, tliei-eforo 



132 


INDIAN OASES. 


[1912 


HORI LAL V. NIMMAN KUNWAR. 

it was unnecessary to implearl their sons, and 
decreed the suit. Hori Lai and Jagan Nath 
appeal. 

Two points were taken:— 

(1) That the plaintitF has not proved 
that the appellants are the managing 
members. 

(2) That the sons of the appellants are 
necessary parties and the suit must fail unless 
they are impleaded. 

As regards the first point, there is a clear 
finding hy the lower Appellate Court and 
there is no certificate that there is no 
evidence on record to support it. The plea, 
therefore, fail?. 

In regard to the second point, it is clear 
that all persons having an interest in the 
mortgage security or the right of redemption 
must be joined as paitie.s, Order XXXIV, 
rule 1, Civil Procedure Code. The proper 
procedure, I take it, where such a person has 
not been made a party, is for the Court to 
make him a party and then the question of 
limitation, if it arises, may be decided. 

But the question to be decided in the pre¬ 
sent appeal is wj'.ether or not, as a matter of 
fact, the sons of t'he appellants are virtually 
parties to the suit through their represen¬ 
tatives, the maragiiig members of tbe family; 
in other words, “Can the managing member 
cf a joitd Hindu family be sued as repre¬ 
senting the whole family without making the 
other co-parceners parties in a suit for sale 
on a moi'tgage. 

The question is one of some difficulty by 
reason of the conflict of opinion disclosed in 
the variou.s d^ci'^ions of tbo High Courts in 
India. Order XXXIV. rule 1, Civil Proce¬ 
dure Code, is a rule of procedure which was 
formerly embodied in the Transfer of Pro- 
petty Act, section 85. The only differences are 
that the proviso of section 85 as to notice 
has been omitted and I lie words in tbe 
property comprised in the mortgage" have 
also been altered. 

IJnle.ss there be sono other law which 
operates in tlie case of a joint Himlu family, 
it is clear tiiat the members thereof other 
than the manager would he nece.ssary parlies 
to a suit fo»* sale on a mortcage. In the case 
of Bhowfini Prasad v KaUn (1), it w.as held 
liy a majoiity of a Full Bench of this 
tkinrt that where a mortgagee had obtained 
a decree on his mortgage against a father 
in a joint Hindu family without impleading 


the sons, the latter were entitled to a declara¬ 
tion that the decree-holder was not entitled to 
sell, in execution of his decree, the interests 
of the sons, on the sole ground that they 
were not parties to the suit on the mort¬ 
gage. 

In the course of hia .judgment in thatca.se, 
the learned Chief Justice remarked:—“l have 
not yet heard any one suggest that the 
father ii» a joint Hindu family, is, as such, a 
trustee, executor or administrator, within the 
meaning of secf'iou 437 of the Civil Proce¬ 
dure Code, of his son, particularly if that son 
is alive and smi juris. 

“Consequently, we may dismiss from the 
consideration of this case that Pemi in 
Bliowani Prasad’s suit for sale of the 
interests of the sons in the family property 
represented his sons or could have been treat¬ 
ed by Bhowani Prasad or by the Court in 
that suit as representing them for the purpose 

of section 85, Act IV of 1882. 

It will be noticed that there was no con- 
sideration in the above case of the position of 
the manager of a joint Hindu family and his 
power to represent the family in the course 
of any litigation in which it might he 
involved. In so far as the above ruling may 
have held that (he sons were absolutely 
necessary parties to the suit against the 
father, the binding force of it has been con¬ 
siderably decreased by the Full Bench ruling 
in Vehi Stugh v. Jia Pnm (2). In the latter 
suit, the decision in which has since, 
with perhaps one exception, been regularly 
followed in this High Court and in other 
High Courts as well, it was held that where 
the property had been actually sold, the sons 
could not succeed in a suit to recover it, on 
the sole ground that they were not parties to 
the suit hut must base their suit on some 
pround which, under Hindu Law, would free 
them from their liability for the debt incurred 
by their father. The pririciple which is 
the basis of this ruling, it seems to me, 
must apply whether the properly has been 
sold or not, but be that so or not, it is a 
(dear instance of a case in which a person 
interested in the mortgage property was held 
bound by the decree and sale thereon even 
though be was not a party personlly to the 

suit. . • t 

In other words, it is a clear decision to 
the effect that the substantive law to which 

he was subject was not overridden by the 
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rule of procedure which makes ifc neces¬ 
sary tobrin^r on to tlie record all persons in¬ 
terested in the right of redemption on the 
mortgage security. 

Now the general rule of Hindu Law is that 
a joint family is represented by its manager 
in all its transactions or concerns with the 
outer world provided they are for family 
necessity [vide VisUmi Dhondi v. Babnji 
Bairu (b)]. In certain circumstances, the 
manager has power to mortgage or sell the 
family property. 

* The manager is neither a partner nor a 
principal nor an agent of the family but 
a sort of representative owner, his indepen¬ 
dent rights being limited on all sides by the 
correlative rights of others, etc.” (aide Cowell’s 
Tagore Law Lectures, 1870, page lOi). Where 
the manager borrows money on promissory- 
notes for the purpose of a joint family business 
or to meet a joint family necessity, the creditor 
can recover the money from all the members 
of the family although they have not been 
parlies to the notes [vide Biisnah C^t-andra Vs 
v. Uamdhon Vhar (9); 'Sagendra Chandra 
Dey V. Amar Chandra Kundn{i0) and Raghu- 
nalh,ji Turachand v. The Bonk of Bombay 
fll)]. One of the duties of a manager is 
to get in the income and pay the debts of 
the family (see Lhatacharya’.s Law of the 
the Joint Family, page 295). 

He can give a valid discharge without 
the concurrence of the minor members of the 
family [Ahinsa Bibi v. Ahdnl Kader Sahib 
( 12 )]. 

It is difficult to see, therefore, why a manager, 
if he can repesent the family in its transac¬ 
tions and concerns with the outer world, 
should not he also able to represent the 
family in its litigations in the Courts. 

In Danlnl Ram v. Mehr Chinl (13), the 
contention of the co-parceners other tlian the 
manager was that as they had not h3en 
made parties to the suit against the manager, 
they were not affected by the decree and their 
shares had not passed by the sale in execu¬ 
tion thereof. In tlie original suit, the decree 
had been obtained against the managing 
members who had mortgaged the wliole estate 

(8> 32 n. 375; 10 Dorn L. U. 505. 

(9) U C. W. N. 139. 

(10) 7 C. \y. N. 725. 

(11) 34 B. 72; 11 Bom. L. H. 255: 2 Ind. Cas. 173. 

(12) 25 M. 26. 

(13) 15 0. 70j 14 I. A. Ib7. 


to pay off the family debt. Their rj:)rdship3 
of the Privy Council held that the other 
co-parceners were bound by the decree and 
that the whole estate had passed. The 
managers had clearly represented the family 
in the litigation. 

In Lala Si^jn Fershad v. Gulab Ghand (14), 
the two learned Judges differed on this 
point. Gho.se, J., ruled that the share of the 
son in the ancestral e^tite was liable for the 
satisfaction of the decree notwithstanding the 
provisions of section 85, Transfer of Property 
Act, the father having incurred the debt in 
his repre.sentative capacity and as managing 
member of the family and the son having 
been substantially a party to the suit iu 
which the said decree was passed through 
the representation of his father, that section 85 
of the Transfer of Properly Act laid down 
onlj^ a rule of procedure and the words 
persons" in the section ould hardly have 
bean intended to include a Mit I'ts'iara son iu 
a suit where the father is sued in his 
representative capacity. He dissented from 
the ruling in Bliiwini Prasad v. Kallu (1). 
Since the above decision, section 85 of the 
Act has been repealed and the rule laid dovu 
therein is now a rule of procedure in the 
Civil Procedure Code. 

Harrington, J., differed and quoted the case 
oi Bhaw ini Pros td V. Kalla (1) in support 
of his decision thoiigli pointing out that 
Sheppard, J., hai dissented from it in 
Ramaiamayy lu v. Virasimi Ayy ir{lb), which 
was followed in Palani Gonudan. v. Rinjiyya 
Gounlan (lo). 

U is unnecessary to .set fortfi at length 
tlio arguments on wliich the learned Judges 
based their opinions. In Kuaj Hehari Vil 
V. K'lulh Pr.tih'id Karain Singh (17), it was 
held that if a decree is passed against the 
manager of a joint Hindu family in respect 
of a liability properly incurred for the 
necessities of the family, the binding 
character of the decree upon tlie interests 
of the other members depends not upon 
their having or not having bean parties to 
the suit, hat on the authority of the manager 
to incur the liability. See also the decision iu 

(14) 27 C. 724;4G. \V. N. 701. 

(15) 21 M. 222. 

(16) 22 M. 207. 

(17) 6 C. L. J. 3G2, 
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Lutchmanan Chetti v. Siva I'rokasa Modeliar 

(IS), where theiule of representation was up¬ 
held. 

In ^J^an SavJnt Hal Savant v. I^arayan Hhond 
8ava7it (19), ic was pointed out that “a 
Hindu family is regarded as a corporation 
whose interests are naturally centred in the 
manager, the presumption being that the 
latter is acting for the family unless the con- 
tary is shown and that before the introduction 
of the Civil Procedure Code, this was equally 

so with regard to litigation as to other trans¬ 
actions.” 

I have already noted the rule of Hindu 
Law as pointed out in Vishnu DliondiY. Bahaji 
(8). In liamakrishna Narayan Sindhe v. Vina- 
yakNarain Sasicadkar (20), it was held that 
the rule of procedure laid down in section 
eo, Transfer of Property Act, djes not 
interfere with the rule of Hindu Law, that 
It IS open to the miuager in a Hindu 
family to represent the other members (sub¬ 
ject to cei tain conditions) in a suit brought 

upon a mortgage against him. In Ohimna 
badasJuv V. Sada Barka{2l), the same rule was 
approveil, dissent was expressed from the 
decisi n in Bhawani Prasid v. Kallu (1). 
blieppard, J. s decision in liamasamayyan v. 

Ayyar (15) and the decision in 
Debt aingh v. Jia Ram (2) were quoted with 
approval. 

In Arunachali BiUai v. Vithialing.i 
Mudaliar (22), it was held that no member of 
an undivided Hindufamily (^except the manager 
as such) is entitled to bring a suit to establish 
a right belonging to the family without 
making tlie other members of the family 
pai'ties to the suit. 


Jiut in tlie ease of Angainnfhu Pillai v, 
Kahnidavebi PiUai (23) it was held that the 
plaintiff (;ould not sue without making hU 
brother the other member of the undivided 
family a party to the suit, though he wat 
suing as the manager to recover certair 
propuity for the family. The latest decision 

oi the Madras High Court is to be found in 
Shaikh Ibrahim Tharagan v. R, K. Rama Tya 
(b), ill which, after an exhaustive considera¬ 
tion of all rulings on the point, the 

lule of Hindu Law, (<. e., of repieseiitation 
(IS) 20(’. .-MO; 3C. \V. N. l‘io. 

« In) 7 }j. .ir,7. 

(-•'0 12 iioni. L- It. 2n»; :)i B. 5 liut. Gas. ‘JU?. 

I JI ) 12 Bom. li. U. N1J; 7 I ml. Cas. U’JO. 

(22) 0 M. 27. 

12J) 2.i M. UlO. 


of the family by the manager)* was en¬ 
forced and the manager’s right to fine 
as such was maintained. In this Court in the 
case of Shamrathi Singh v. Kishan Prasad 
(24), it was ruled that the managing members 
of a joint Hindu family carrying on a joint 
family business are not entitled to maintain 
a suit in their own names against debtors 
of the family without joining with them¬ 
selves either as plaintiffs or defendants 
all the other members of the family. The 
decision in Pateshri Partah Narain Singh 
V, Rudra Narain Singh (2o) was distiugaish- 
ed. 

Their Lordships of the Privy Oounoil have 
reversed this decision, Kishun Pershad v. 
Har Narain Singh (3), holding that there 
was no principle of law or custom ap¬ 
plicable to such a case under which the 
managing members of a Hindu joint family 
entrusted with the management of the 
business could be held incompetent to enforce 
at law the ordinary business contracts they 
are entitled to make or discharge in their 
own names. 

The decision in Arnnachal'i Pillai v. 
Vifhialing'i M7idaUar (22) was quoted with 
apparent approval and the decision in 72am- 
sehakv.Ram Lai Koon^oo{'2Q) explained, as also 
was that in Alagappi Chetti v, Vellian Ohetti 

(27) . In respect to the latter, their Lordships 
expressed the opinion that the proposition 
there laid down to the effect that the manager 
cannot sue without joining all those interest¬ 
ed with him, if literally construed, goes too far. 

In Jaddo Kuar v. Sheo Shankar Ram 

(28) , this Court also applied the rule of repre¬ 
sentation and held that the other members 
of the joint Hindu family were bound by the 
action of their managing members. It is un¬ 
necessary to discuss any further rulings on the 
subject. While there, no doubt, is a condiot of 
opinion as to whether the rule of procedure 
does or does not override the rule of Hindu 
Law, which allows the!manager to represent 
the family under certain conditions in tho 
case of litigation as well as in the other 
concerns of ordinary life, the weight of 
opinion seems to me to be in favour of 
the rule of substantive law. 

(24) 29 A. 311; -t A. L. J. 194; A. W. N. (4907) 5S. 

(25) 2(3 A. 528. 

(2(5) OC. 815; 8 C. L. U. 457. 

(27) 18 M. 33. 

(28} 33 A. 71; 7 A. h. J. 945; 7 laj. Cas. 902, 
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fjfPrior to the introduction of the Civil Pro- 
Cddare Code and the Transfer of Property 
Act, this latter rule had full s^ay. After¬ 
wards, the penduUm has s?vayed bsth ways. 

Of late the rule of Hindu Lvw has bsen given 
precedence over the rule of procedure and the 
latest decision of the Privy Council in Kislian 
Fershad's case CO can leave no doubt upon the 
point. I, therefore, am of opinion that the 
rule of Hindu Law must be given its full 
force, and that where the necessary con* 
ditions prevail, the manager of the family when 
acting as such cau both sue and be 
sued in bis representative capacity and 
suits in such circumstances cannot be dis¬ 
missed simply because the other members 
of the family are nob before the Court. 

lb will always be open to the opposite 
party to plead that the person alleged co 
be the manager is, as a matter of fact, not 
the manager and the issue as to this fact 
can be decided. It may also be similarly 
pleaded that he is nob acting within the 
scope of his authority. The result of this 
no doubt will be to leave it open to the 
other membars of the family to attack the 
decree on the ground of fraud etc,, in a sub¬ 
sequent suit. This is even so now and 
suits by sous against their fathers and per¬ 
sons holding decrees against him are fairly 
frequent as it is. 

It would, therefore, be still advisable for 
the Courts, where tlie objection of non¬ 
joinder is taken, to make the absent mem¬ 
bers parties to the suit, if po.ssible, so as to 
prevent the necessity of further litigation 
and to decide finally whether or mb the ac¬ 
tion of the manager is within liis authority 
and binding on his co-parceners. 

In the present cise, Hori Lil and Jagan 
Nath are the managing menibsrs. Tiie pro¬ 
perty was purchased by the joint family 
with the burden of the plaintilfs’ mortgage 
already upon it. There is no defence open to 
their sons which is not open to them. The 
8)03 cannot plead a debt contrasted by their 
fathers for imrnoral or non-family purposes. 
The question is as to the validity or other¬ 
wise of the mortgage as created by the origi¬ 
nal mortgagors. Tliere is. therefore, no valid 
reason in this case for not applying to the 
parties the rule of substantive law which 
is binding upon them and I would, therefore, 
bold that the decision of the Court below 
is correct and would dismiss the appsal. 


Chamier, J. — I agree that the appellants 
cannot be allowed to challenge the finding 
of the lower Appellate Court that they are 
the managers of the joint family to which 
they belong. The only question which 
we have to decide in this appeal is whether 
a suit can be maintained against the manager 
of a joint Hindu family alone to enforce a 
mortgage against property belonging to the 
family. 

A somewhat analogous question has arisen 
in Xt'ila Madin Lai v. Kishan Singh (4), which 
has been heard by this Bench of four Judges, 
namely, whether the manager of a joint Hindu 
family suing as such can maintain a suit for 
the recovery of a mortgage-debt due to 
the family. I have stated the question in 
this way because I agree with my learned 
colleagues that the Court below ought to 
have allowed the plaint to be amended and 
that the case should be treated now as if the 
Appellant had from the first sued as the 
manager of a joint family. 

The reords of cases decided in these 
Provinces forty or fifty years, ago show that in 
those days a joint Hindu family ordinarily 
sued and was sued through the manager of 
the family or through the more prominent 
members of tlie family and the practice was 
reognized by their Lordships of the Privy 
Council as long ago as 1871 [see the remark.s 
made in tliecase oiJogindro Deb Roy v. Funindro 
Deb Roy (29). But the reports show many 
instances of cases in which, uTter a decree had 
been obtained by or against one or more 
members of a joint family, attempts were made 
by members who had not been impleaded to 
show that they were not bound by the decree 
which had been passeL Whether on account 
of the difficulties which resulted from that 
practice or for any other reason, there is no 
doubt that in many pacts of India a practice 
has been growing up of impleading as many 
members of a joint family as possible 
[see the I’emarks made in the cases of Kashi 
V. Chimnaji (30); Naran}i v. "Mohi Oooanji{'Sl) 
and Harihar Prasad v. Mathura Lai (32) J. In 
these Provinces, it has been for many years the 
practice to join all the members of a joint 

(29) UM. 1. X. ‘.i'M; 11 B. L. R. 244; 17 W. U. 
104. 

(30) 30 H. 477; 8 Bom. L. R. 208. 

(31) 0 Bom. L. 11. U20. 

12 C. W. X, 59S; 35 C. 501; 8 C. L. J. 250. 
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family in a suit relating to the property of a 
joint family and there are instances in this 
Court of suits having been dismissed on 
account of the non-joinder of subordinate 
members of a family. But objections on the 
score of non-joinder of members of a family 
have generally been met by those members 
being added as parties or have been 
overruled as having been taken too late, and 
I know of no case in this Court in which 
it has been definitely held that a manager of 
a joint family cannot sue or be sued on 
behalf of the family. 

An exhaustive review of the case law in 
the other High Courts will be found in the 
recent case of Shfikk Ibrahim v. Rama 
Iyer (6). It shows, I think, that there has 
not been any uniform course of decisions in 
those Courts. 

The case of Kishun Prasad v. Har JSarain 
(3) has been regarded by some Courts as 
deciding that a manager of a joint family 
can sue ami be sued on behalf of the family. 
It seems to me that all that tlieir Lordships 
of file Privy Council decided in that case 
was that managing members of a joint family 
entrusted witli the management of a business 
are cempetent to enforce at law the 
ordinary business contracts which they are 
entitled to make or discharge in their 
names; but the language used by their 
Lordships in more tlian one place in their 
judgment suggests that they were of opinion 
that, apart from tlie case of a family business, 
the managing member of a joint famil 3 " 
suing as such is entitled to maintain a suit 
to establish a light belonging to the family 
without making other members of the 
family parties. Indeed, this seems to bo 
a iiccossaiy conclusion from their decisions 
in such cases as that of Doulai Ram v. Mehr 
Chnnd (13). On principle, it w'ould seem 
that tlio decision should be the same whether 
the ciuestion of the right of the manager to 
represent the family is laised in the suit 
Inought by or against the manager or in a 
Kuhscqueiit suit brought hy or against a 
memher of tlie family not impleaded in the 
foniier suit to try the effect of the decision 
in the former .suit as against him. The 
manager of a joint family represents the 
family in its dealing.s with outsideis in 
all the ordinary alTaiio of life, at nil events 
wherulio in acting witliin tljo scope of liiu 
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- authority or for the benefit of the family, 
and there seems to be no reason why he 
should not represent the family in a suit 
whether as plaintiff or defendant unless 
there is some legislative enactment to the 
contrary. It has been held more than once 
that the rule of procedure which is now 
Order VII, rule 4, applies to the case of a 
manager of joint family suing on behalf of 
the family. If those decisions are correct, 
the rule referred to shows that a manager 
can sue on behalf of a joint family. 

Except possibly in a few cases there 
appears to be no presumption that a joint 
family has a manager or that any particular 
person is the manager. The queslidh 
whether a person before the Court is the 
manager of a joint family is usually a 
question of fact to be dealt with like any 
other question of fact. In one of the cases 
now before us, the plaintiff claims to be 
the manager of a joint family and must 
be allowed an opportunity of proving his 
allegation if it is denied. In the other 
case, it has been found that the appellants 
are the managers of a joint family. 

Both on principle and on authority, I am 
of opinion that the manager of a joint 
Hindu family suing as such can maintain 
a suit alone for the recovery of a mortgage- 
debt due to the family and that a suit can 
bd maintained against the manager of a 
joint family alone to enforce a mortgage 
against property belonging to the family. 
If the manager sufficiently represent the 
family, the provisions of Order XXIV, rule 1, 
are complied with. 

In conclusion, 1 desire to refer to the 
cases of Oendan Lai v. Bahu Ram (33) and 
Nathi Lai v. Lala (34), in the decision of 
which 1 took part. In the former it was 
neither alleged nor proved that the family 
had a manager wlio could represent the 
absent member and, as ray judgment shows, 
it was not even contended that the absent 
member was sufficiently represented by any 
person before the Court, a circumstance 
which supports whnt I liave said about 
the practice of this Court in recent years. 
In the latter case a judgment was delivered 
which covered several cases. Some members 
of the families of the plaintiffs had not been 

(33) 9 A. L. J. 8C; 13 Tiid. Cns. 107. 

(34) 0 A.L. J. 410; U 1ml. Cas. 35. 
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made parties. We were disposed to hold 
that managing members could sue on behalf 
of the joint families to which they belong¬ 
ed, but none of the plaintiffs had sued as 
managers and in some of the cases at all 
events it was impossible to presume that the 
managers were before the Court. Con¬ 
sequently, we disposed of the appeals on 
another ground. I agree with the order 
proposed by the learned Chief Justice in 

this case. 

By the Ooort. —The order of the Court 
is that the appeal be dismissed but we make 
no order as to the costs in this Court. We 
extend the time for payment for six mouths 
from this date. 

Appeal dismiiised. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1217 of 1010. 

March 6, 1912. 

Present:—Mr. Justice Harington and 
Mr. Justice Mookerjee. 

HARI LAL SINGHA and oraEiis — 
Defendants—Appellants 

versus 

RUP MANJORl BURMONI and others— 
Plaintiffs—Respondents. 

LenfiC—Indefinite ierm—Ueritahilitij—Inference from 
circximstances—Lea»e for biiildin'j and residentuO i»ir- 
jjoscs —Degraded ifom«n— Undegraded relation—Poivcr 
to inherit—Divergence of jadicial opinion. 

A lease for im indefinite term is not necessarily 

heritable. , ^ , ,, 

Tej Chund v. Sreekanth Ghose, 6 W.U. (P.C.) 48; d M. 
I. A. 261 and liurdakanth Rog v. Abik Miinjoorcc 
Dasiah,4> M. I. A. 321 , followed. 

But it is open to a Court to hold from the circum¬ 
stances of a particular case that the lease-hold inter¬ 
est was iiitondcd to bo heritable. 

Whore there is a louse for buildini; and resiilontial 
]mrposes, in tho absence of any intention to the con¬ 
trary, indicated cither in the terms of the grant or in 
tho nature of the tenancy, the Icusc-liold interest is 
heritable. 

Kinhori Lai Roij Chou'dltnnj v. Krishna Kamini 

^Vioiod/iurafu', 5 Ind. Cas. 500l 37 C. 377; 11 C. L. J. 
401, relied upon. 

There is some divergence of judicial opinion u|Km 
the point whetlier an undegraded relation of a de¬ 
graded woman is not her heir-at-law. 

Ghatit Knrini v. Rajaram Teivari, 3 Ind. Cas. 374; 
11 C. L. J. 124 (I'\ B.), referred to. 

Appeal from tho decree of the District 
Judge of Bi^bhoom, dated February ‘iiid 


1910, affirming that of the first Munaif of 
Bolpur, dated May 2^th 1909, 

Babus Bipin Bihary Okose and Nagendra 
Nalh Ghosh, for the Appellants. 

Babu Sajani Kanta Sinha, for the Re¬ 
spondents. 

JUDGMENT.—This is an appeal on 
behalf of the defendants in an action in 
ejectment. The subject-matter of the 
litigation, a parcel of homestead land, 
admittedly belonged to one Krishna Mohini 
Dasi, who died in March, 1908. On the 
22nd April 1908, her interest as tenant was 
purchased by the plaintiff from her brother, 
Krishna Das. Three days later, the defen¬ 
dants, now appellants, purchased the property 
from the same person. The plaintiff seeks 
to eject the defendants on the ground that 
she has a prior title. The defendants resist 
her claim on a two-fold ground; namely, 
first, that the interest of Kri.shua Mohini 
was not heritable, and, secondly, that as 
Krishna Mohini was a woman of ill-fame 
and an outcast, her brother Krishna Das 
was not her legal representative. The 
Courts below have overruled the first con¬ 
tention and have held that the interest of 
Krishna Iklohiui was heritable. Upon the 
second question, they have held that Krishna 
Das was the brother of Krishna Mohini as 
alleged by the plaintiff and was consequent¬ 
ly the heir-at-law. 

In the present appeal, it has been argued, 
in the first place, on behalf of the defen¬ 
dants that the interest of Krishna Mohini 
was not heritable and that she held it for 
life. In support of this proposition, reliance 
has been placed upon tlie cases of Lekhroj 
Day V. Kanhtja Singh (1) and Tulshi Fershad 
Y. Rtuii Ntirain Singh (2). Ou the strength 
of these decisions, it has been contended that 
a grant for an indefinite term is presumably 
for the life of the grantee and that the 
onus is upon tlie plaintiff to establish that 
the grant in favour of Krishna Mohini was 
heritable. Now it need not be disputed, as 
was ruled by the Judicial Comtnitee in the 
cases of Tej Chand v. Sreekanth Ghose {i) and 
Burdakanth Roy v. Alnk Munjoorce Vasiah (4), 
that a lea.se for an indefinite term is nob 
necessarily heritable. At the same time, it 

tl) 3 C. 210; 4 I. A. 223. 

(2) 12 C. U7i 12 I. A. 205. 

(3) 3 M. I. A. 261: 6 W. U. (P. C.) 48. 

(4) 4 M. 1. A. 321. 
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must be remembered that it is open to a 
Court to liold, from the circumstances of a 
particular case, that the lease-hold interest 
was intended fo be heritable. It was pointed 
out by this Court in the case of Kishori 
Lai Boy Chowdhury v. Kriskria Kamini 
Qhowdhnrani (5), that wliere there is a lease 
for buildiner and residential purposes, in 
the absence of any intention to the contrary 
indicated either in the terms of the grant or 
in the nature of the tenancy, the lease-hold 
interest is heritable, and the tenancy does 
not determine by the death of the lessee 
but vests in his legal representatives who 
are entitled to give or to receive the usual 
notices to quit. In the case before us, it 
appears from the evidence that Krishna 
Mohini held under a registered kahuUyat 
which has not been produced in evidence; 
it is presumably in the custody of the 
superior landlords who, it has been found, 
have taken the side of the defendants appel¬ 
lants. No steps appear to have been taken 
for the production of that instrument and 
it 16 consequently not unfair to hold that if 
the deed supported the theory that the 
grant was personal and not heritable, it 
would have been produced. In addition to 
this circumstance, we have the further fact 
that both the plaintiff and the defendants 
have treated the interest as heritable. No 
doubt, as was pointed out by the learned 
Vakil for the appellants, upon the authority 
of the decisions of this Court in the case of 
Blip Chand Ghosh v. Sartesxcar Chandra 
Chandra (.G), which was accepted as good law 
in hipin Behari v. Tincowri (7), such con¬ 
duct on the part of the defendants does 
not create an estoppel, but it is open 
to a Court to hold tliat the conduct is evi¬ 
dence that the interest, accepted as heritable 
by tlie defendant, was in reality of that 
character; and this is the view adopted 
by the Courts below. V/e must, therefore, 
hold that the iimling of the Courts below 
that the interest of Krishna Mohini was 
heritable cannot he successfully challenged 
in second appeal. 

It has been argued, in tlie second place, 
by the learned Vakil for the appellants 
that even if the lease-hold interest was 

(5) :i7 C, 377; 5 ind Cus 500; 11 C. L. J. 401, 

(0) 33 H15; Jo C. \V. X. 747: 3 C. L. J. 62D. 

{7) if Jnd. Cus. 3741;3 C. L. J. 27Jj 15 C. W. N. 076. 
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heritable, Krishna Das was not the heir- 
at-law of his sister, and in this connection, 
reference has been made to the case of 
Bhut Nath Mondol v. The Secretary of State 
for India (8) to show that an undegraded 
relation of a degraded woman is not her 
heir-at-law. It is not necessary for the 
purpose of the present case to discuss 
whether this proposition is well founded. 
It is sufficient to observe that, as is shown 
by an exaraioation of the authorities in 
the order of reference to the Full Bench in 
tlie case of Chatu Kurmi v. Rajaram Tewart 
(9), there is some divergence of judicial 
opinion upon this point. lu the case before 
us, however, it is clear that this point was 
not taken in the Courts below, and, it is 
undoubtedly not taken in the grounds of 
appeal here. The decision of the question 
involves the determination of a disputed 
question of fact, namely, whether Krishna 
0.13 was degraded in the same way as his 
sister wa^'. Wo are of opinion, therefore, 
tliat the question ought not to be allowed 
to he raised at this stage, specially in view 
of the fact that the brother has been 
treated by both the parties as the heir-at- 
law of his sister in the course of their 
respective transactions. 

The result is that both the contentions 
urged by the appellants fail and the appeal 
is dismissed with costs. 

Appeal dismissed. 

(H) 10 C. W. N. 10S5. 

(O; 3 lad. Gas. 374; 11 C. L. J. 124. 
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0. XXXIV, r. I—Mortgage-iuit hij manager of joint 
Hindu family—Other members n^t implcaded^Partics, 
non^joinder of, whether fatal to the suit. 

Where the manager of a joint Hindu family brings a 
suit on the foot of a mortgage without impleading the 
other members of the family as parties to the suit, 
the suit does not fail on account of the non-joinder. 

Kishen Parshad v. Harnarain Singh, 33 A. 27-; 

9 Ind. Cas. 739; 15 C. W. N. 321; 8 A. L. J. 256; 9 M. 

L. T. 343; 13 C. L. J. 345; 21 M. L. J. 378; 13 Bom. L. 

R. 359; 38 1. A. 45; (1911) 2 M. W. N. 305; Shnmrathi 
V. Kishan Proshad, 29 A. 311; 4 A. L. J. 194; A. W. N. 
(1907) 58, referred to. 

First appeal from the decision of the Sub 
ordinate Judge of Sahjahaupur, dated the 2.3rd 
February 1911, 

The Hon’ble Dr. Simder Lnl, with him Mr. 

M. L. Aganvala, for the Appellant. 

Mr. Banode Behari, for the Respondent. 

JUDGMENT. 

Richards, 0. J.—This appeal arises out of 
a suit to realise the amount of a mortgage, 
dated the 11th August 1884. It was pleaded 
by way of defence amongst other things that 
the plaintiff and his minor son Bisheshar Dayal 
were a joint Hindu family and that the .suit 
could not be maintained because the mortgage 
was of family property and the son was not 
made a party. Plaintiff urged against this 
plea that Ue was manager and represented the 
family. Plaintiff also asked that the plaint 
might be amended by stating therein that he 
sued as manager. The Court below refused 
to amend the plaint and dismissed the suit on 
the ground that the son was a necessary party 
to the suit. 

The appeal has been referred to this Bench 
because of the conflict of judicial decisions on 
the question. 

Apart from authority, I can see no reason 
why the son should be a necessary party to the 
suit. It must be assumed for the pui pose of 
this appeal that the plaintiff is the manager 
of the family. If before the suit was instituted, 
the owners of the equity of redemption had 
been ready and willing to pay off the mort¬ 
gage, I think it is absolutely clear the plain¬ 
tiff as manager could receive the mortgage 
money and give the person paying off the 
money a good discharge and 1 can see no 
reason why the Court should require the 
presence of any other party. 

Order XXXIV, rule 1 of the Code of Civil 
Procedure, no doubt requires that persons 
interested in the mortgage security sliould be 
parties but 1 think in a case like fcho present 
the son is virtually a party through the maua- 


ger and that Order XXXIV, rule 1, is sub¬ 
stantially complied with. 

The same question in principle arose in 
no)i Lai V. Nirnman Kunw xr (1), which was 
argued before this Bench. In my judgment 
in that case, I gave my reasons for holding 
that the manager of a joint family can 
represent the family. 1 would allow the 
appeal and remand the suit. 

Baneiui j. —The point raised in this appeal 
has practically been decided in Hori Lai v. 
Nirnman Kunwar (1), in which judgment has 
this day been delivered. 

In this case the plaintiff omitted to join 
with him as plaintiff his minor son who is 
four years old. For this omission, the suit 
has been dismissed. It is manifest from the 
plaint that the debt which the plaintiff seeks 
to recover is alleged to be a debt due to the 
joint family of which he and his minor son 
are members. The mortgages which form the 
basis of the claim are in favour of Ram Prasad, 
the grandfather of the plaintiff and the great* 
grandfather of his son. This is recited in 
the plaint. At an early stage of the suit, the 
plaintiff stated to the Court that he was suing 
iu his capacity as manager of the joint family 
and applied for amendment of the plaint. The 
Court, in my opinion, improperly rejected the 
application. 'Ihe defendants clearly had notice 
that the plaintiff was suing as manager, I have 
in my judgment in Hori Lai v. Nimma7i 
Kunivar{l) stated ray reasons for holding that 
where a suit is brought by the manager of a 
joint Hindu family, the other members of the 
family must be deemed to be parties to the suit 
through him and the omission of the names of 
those members from the array of parties 
would not be a defect fatal to the suit. Of 
course, if in a suit like this the other members 
wish to join or apply to be added as parties 
the Court should never refuse to add them 
but the suit ought not in any event to be 
dismissed if in fact it has been instituted by 
the manager of the joint family for the re¬ 
covery of a debt due to the family. As the 
manager is competent to give a full discharge 
to the debtor, the latter can have no reason to 
complain of tho omission of the persons whom 
tlie manger represents. In this respect, the 
case of a joint Hindu family is different from 
that of other joint creditors. The matter is, 
iu my opinion, concluded by the principle of 

the decision of their Lordshipj of the Privy 
(1) 15 liul. Cas. 120, ante. 
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Council in Kishan Prasad v, Harnarain Singh 
(2). I would allow the appeal, set aside the 
decree of the Court below and remand 
the case to that Court for trial on the 
merits. 

TodbaIiL, J. —This appeal arises out of a 
suit for sale on a mortgage against the heirs 
of the original mortgagor and certain subse¬ 
quent transferees. It has been dismissed on a 
preliminary point, the lower Court having 
held that the plaintiff alone is not competent 
to maintain the suit. 

The original mortgages was Lala Ram 
Pershad, the plaintiffs’ paternal grandfather, 
and the plaintiffs’case as disclosed in the plaint 
was that his grandfather, his father, his uncle 
and himself formed a joint Hindu family and 
that the three former having died, he was the 
sole owner of the mortgage-debt by the right 
of survivorship and entitled to sue. Hut it 
is an admitted fact that the plaintiff has an 
infant son who is joint with him. 

Before the first date fixed for the case, the 
plaintiff applied to the Court to be allowed to 
amend his plaint by adding tbei eto that he was 
suing as manager of the joint family (consist¬ 
ing of himself and his son)- The Court below, 
witliout passing any orders on this application, 
dismissed the suit holding that the amend¬ 
ment could not improve the position of the 
plaintiff because the manager of a Hindu 
family cannot sue without joining those 
interested with him. Tlie decision was based 
on the ruling of this Court i.i the case of 
Shamrathi v. Kishan Pershad (2). 

Thij decision has since beer overruled by 
their Lordships of the Privy Council. In 
Hori Lai v. Nimrnan Kunwar (1) this Bench 
has fully dtvsoussed the right of the manager 
of a joint Hindu family to represent the family 
and have held that he can sue and be sued as 
such so that the decree under certa'n circum¬ 
stances may be binding on the other co par¬ 
ceners. It is unnece.ssei-y to repeat what has 
already been said in t'm judgments in that case. 

In my opinion, the plaintiff ought to have 
been allowed to amend his plaint and the suit 
as amended is maintainable. Of course, it is 


open to the defendants to plead that ho is not 
the manager though, in the circumstances 

of the case, that appears to be a hopeless plea. 

(2) [V.i A 272; 0 lull. Cas. 739; 15 C. W. N. 321; 8 
A. L. J. 250; 9 M. L. T. 3-13; 13 C. L. J. 345; 21 M. L. 
J. 378; 13 Bom. h. B. 359; 38 I. A. 45; (19ll> 2 M. \V. 
N. 305. 

C5) 29 A. 3ll;4 A. L. J. 191; A. W. N. (1907) 58. 
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I would, therefore, allow the appeal and re¬ 
mand the suit to the lower Court with orders 
to allow the plaint to be amended and to 
decide the suit on the merits. 

Chamier, j.— I agree that the Court below 
ought to have allowed the plaint to be amend¬ 
ed. The question for decision in this appeal 
appears to me to be whether the manager of a 
joint Hindu family as such can maintain 

a suit alone for the recovery of a mortgage 
debt due to the family. For the reasons which 
I have given in my judgment in Hori Lai v, 
Nitnman Kumoar (1), I am of opinion that he 
can. 1 agree in the order proposed by the 
learned Chief Justice. 

By the Court. —The order of the Court is 
that we allow the appeal, set aside the decree 
of the Court below and remand the case to that 
Court with directions tore-admit the suit under 
its original number in the register and to pro¬ 
ceed to try it on the merits after allowing the 
amendment of the plaint as prayed for by the 
plaintiffxS. Co.sts here and heretofore will abide 
the result. Costs in this Court will include 
fees on the higher scale. 

Appeal cdloivcd. 

PUNJAB CHIEP COURT. 

Seco.vd Civil Appeal No. 347 ok 1911. 

May 15, 1912. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Scott-Sn’ith. 

DHAN SINGH and others—Plaintiffs — 

Appellants 

versus 

KAHN SINGH AND OTHERS—Defendants— 

Respondents. 

Liinitnilon Act (IX of 190vS), .s. 5 —Appeal—Decision 
of tiro cross-npifcah — Tu'o decrees framed—Appellant 
helievinij in the existence of onhj one decree—Appeal 
filed aijainst one decree onli/—Snjficicid cause —Arbitra^ 
tion —vlit’rtrd —Piiitics to pcndiuij suit maliintj reference 
u'ithout intervention of CourtSuhmission and award 
inrtdid—Specific Relief Act (I of 1877), s. 21 —Civil 
Procedure Code (Ar/ XIV of 1882). .s.s-, 12, 20, 523, 526 
—Civil Procedure Code (Act V of 1908), Sch. II, ss. 17, 
20 . 

Two cross-appeals wore dcciilod by an Appollnto 
Couit and two separate decrees were framed, one in 
respect of each appeal. A second appeal was lilcd 
ill respect of only ono decree 

Tiio framing of two separate decrees in the lower 
Appellate Court was quite unuecossary and the appel¬ 
lant in the second appeal was naturally misled into 
thinking that only ono decree had boon drawn up and 
he consequently appealed from ono decree: 

Held, tliat the appellant hud sutTioioat cause, within 
the meaning of section 5 of the Limitutiua Act, for 
not filing the upiieal us to the other decree within the 
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proscribed period of lim iiaticn ar.d sl.cnUl Ic allo^ec 

to file a copy of the other decree. , .t • 

^ Dariog t^ pendency of a suit in a Court it is no 

open to the parties to refer the matters m dispute to 

arbitration irii/iout theinterrention oj f/je ° ; 

an award has been made by the aiintiacoi 

appointed in this way, to apply to the Court that t lo 
°‘'^Siich^a submission and the award made in pursuance 

“huT ^ U. 18K2. FnAiV v. Jai.nol, 

5oTk 1891. Khatija v.Umail, 12 M. 88'> A.d>m ./«n 
. i A. l/J. 647; A. W. N. tl99S) 23o; 4 M. 

L. T. 392, followed. ^ 

aitnlnm Jilnni v. .Miihamnro,} frassnu. io ?. it. 191 ^ 
TO M T T 77- 29 C. 167;29 1. A. f)!; ! lioin. L.ll. 161, 
OC W. N. 22 G; rincoiycrjy Vcy v- Mitu; C/iumi Dry, 
qn r 218 al P 228; 7 C. ^Y. N. 180, relied upon. 

^^Livaln^dl KnlUanaas v Vta.n Chand Manck 

Ch.n.i, 4 B. 1; Ram v. Jhuuna Kmu 4 ^ ot6, 
Sheo Dut V. Shire Shanhir Singh, 27 A. 6.1, Sheo 
amhar v. Deoduf, 9 A. 168, dissented from. 

The provisions of sections 523 and of the Civ il 
Procedure Code, 1882, and sections 17 and 20, Schedule 
U of the Code of 1908, apply only to cases when 
there is no suit relating to tlie same matter already 
pending- between the parties who are affected b> the 

a<rreement to refer or by the award. 

The proviouslv instituted suit is not barred by 
reason only of an agreement being made between the 
parties for reference to arbitration without the lutei. 

vention of the Court. ^ . 

An award made by an arbitrator in pursuance of 
such an agreement cannot bo taken cogni/.ance ot by 
the Court so as to be made the basis of a proceeding 
under section 525 of the Civil Procedure Code, 188- 


Second appeal from Ibe order of the Ad¬ 
ditional Divisional Judge, Ferozepore Divi- 
sion, dated the 17bh November 1910, rever.*?- 
ing that of the Munsif, lab class. Ferozepore, 
dated 25th April 1910, decreeing the claim. 

Mr. Vuni Ghind, for the Appellants, 
liala Lvp'it Uai, for the Respondents. 
ORDFR.—The Pleader for the respondents 
urges as a preliminary objection that as two 
erjss-appeals were filed by the parties iii 
the Divisional Court and two separate decrees 
weie framed, one in respect of each appeal, 
and as the appellants have appealed to this 
Court only from the decree passed in their 
own appeal, and not from the decree passed 
in the appeal preferred by the defendants, 
the present appeal must be dismissed on 
that ground alone. We think that the 
framing of two separate decrees in the 
Divisional Court was quite unnecessary in 
this case, and that the appellants’ Counsel 
was, therefore, naturally miseld into thinking 
that only one decree had been drawn up 
and he consequently appealed from one 
decree. We have allowed him to file in this 


Court a copy of the other decree also, and 
we hold that as to that decree, his clients 
had suEficient cause within the meaning of 
section 5 of the Limitation Act for not filing 
the appeal within the prescribed period of 
limitation. We now proceed to give judg¬ 
ment in the merits of the case. 

JUDGMENT.—The facts, so far as they 
are material to the decision of this appeal, 
are briefly as follows:-On the 2Uh Febru¬ 
ary 190S, the plaintiffs instituted their suit 
in the Court of the Munslf, Isb class, for 
possession, by inheritance, of a half share of 
certain landed and house property left by a 
collateral relation of theirs, named Parsanna 
Singh, and they impleaded as defendants 
certain other heirs of Parsanna Singh entitl¬ 
ed to the remaining half of the property and 
also certain alienees from Parsanna Singh. 

In the course of the suit, after the defendants 
had filed their written statements, and the 
issues were framed by the Couit, two of the 
defendants, who were co-heirs with the 
plaintiffs to Parsanna Singh’s property, 
namely, Kahn Singh and Gunna Singh, 
made an application asking for an adjourn- 
ment of the case on the ground that the 
parties were contemplating a compromise. 
The hearing was accordingly adjourned to 
the 2Sbh of April lb08, and on that date an 
application was filed by Kahn Singh stating 
that the matter in dispute between the 
parties had been referred to the arbitration 
of five persons on the 25th March 1908, that 
an award which consisted of an entry made 
by them in the bnhi of one Harnama Mai 
had been given by the said arbitrators, and 
that according to the award, the defendapts 
were entitled to receive from the plaintiffs 
Rs. 1,171 before giving up possession of the 
land. A transliteration of the entry 
in the hahi was filed along with the applica¬ 
tion. This application was igmired by the 
Court and the case wa.s proceeded with; and 
after the evidence produced by the parties 
had been taken down, the Court proceeded 
to judgment on the 24th June 1908, and 
gave the plaintiffs a decree for possession of 
a half share of the land claimed on payment 
of Rs. 863-8 G. From the decree of the 
Munsif, both tlie parties appealed to the 
Divisional Court; and the Divisional Judge 
remanded the case under Order XLl, rule 
23. Civil Procedure Code, fora fresh decision. 
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holding that there had been no proper trial of 
the suit, as no issue had been framed on the 
alleged reference to arbitration and the 
delivery of the award by the arbitrators 
which were relied upon by the defendants 
in the course of the suit. On the case com¬ 
ing back, the Muusif allowed the parties to 
put in fresh pleadings, and opou those 
pleadings, he framed issues which are 
printed at page 4 of the paper-book. The 
third issue which is the only issue with 
which we are now concerned ran as follows:— 
“Did the plaintiffs refer the matter in 
dispute to arbitration; did they (the arbi¬ 
trators) make any award: and is it valid 
and binding on the plaintiffs?’* 

Upon that issue, the Hunsif held that the 
parties could not refer the matter in 
difference between them to arbitration during 
the pendency of the suit in Court. He also 
held that there was no written agreement to 
refer to arbitration, that all the parties did 
not make the reference that no proper 
inquiry was made by the arbitrators, and 
that they had made no proper award. He 
was accordingly of opinion that the plaintiffs 
were not bound by the award; and he, there¬ 
fore, decided the suit on the merits with 
reference to the other issues framed by him, 
with the result that a decree for the property 
in dispute was granted to tlie plaintiffs on 
payment of Rs. CdO. On cross-appeal.s being 
tiled by the parties, the Divisional Judge, Mr. 
T. P. Kllis, remanded the case, under Order 
XLI, rule 25, Civil Procedure Code, for fur¬ 
ther inquiry as to whether a ^'ertain sum of 
money had been raised by Parsanna Singh 
for legal necessity, and a return was duly 
made to the order of remand by the Mun.sif. 
The appeals came on for final hearing before 
another Divisional Judge, Mr. H. A. Rose, 
and without going into the merits of the case, 
he held that tiie award of the arbitrators tiled 
in tlie Court of the Munsif by the defendants 
on the2Hh April 1908 was valid and was 
binding upon all the plaintiffs, though one 
of them Dhau Singh had not been a party to 
the agreemtmt to refer to arbitration. The 
learned Judge accordingly accepted the de- 
fendant.s’ appeal and granted the plaintiffs a 
decree in terms of the award, that is to say, he 
gave them a decree for possession of the pro¬ 
perty in suit on payment of Rs. 1,171 to tho 
defendants. 

The plaiutiffs have preforfed a furtlier 


appeal to this Court and the first question for 
decision is whether during the pendency of 
the suit in the Court of the Munsif, it was 
open to the parties to refer the matter in dis¬ 
pute to arbitration without the intervention 
of the Court and, after an award bad been 
made by the arbitrators, to apply to the 
Court that the award be filed. The point is 
not altogether free from difficulty, but after 
giving our best consideration to the matter, 
we think tbat the answer to the question 
must be in the negative. In support of this 
view, we may refer to the decisions of this 
Court reported as Budha v. Hakn (1) and 
Fakir v. Jnimal (2) as also to the observations 
of their Lordships of the Privy Council in 
Ghulam Jilani v Muhammad Hassan{S) and to 
the opinion expressed by Maclean, O.J., in Ttn- 
covery Bey v. Fakir Ghand Bey^ (4), The op¬ 
posite view is supported by Harivalabdns 
Kalliandas v. Utam Ghand Maneh Ghand (5); 
Salig Ram v. Jhunna Knar (6) and Sheo But 
V. bhive Shankar Singh (7). 

In Budha v. Haku(l)j the parties to a pend¬ 
ing litigation had referred thesubject-matterof 
the claim to arbitration by an agreement which 
they had executed out of Coui t. No application 
wasmadetomake this reference arule of Court, 
nor was any proceeding taken by either party 
to cause the agreement to be filed under sec¬ 
tion 523 of the Code of Civil Procedure, 1882. 
At the hearing of the suit, the defendant 
pleaded the argeeineut as a bar to its farther 
maintenance and the Court finding that both 
parties had made the agreement to refer, dis¬ 
missed the suit leaving either party to take 
such action as he might be advised under 
section 523 of the Code. It was held by this 
Court that the only bar which a reference to 
arbitration, which had not been made a 
rule of Court, could be said to create was that 
provided for in tho last clause of section 21 
of the Specific Relief Act, which was inappli¬ 
cable to the case, as the reference relied on 
by the defendant was made during the pen¬ 
dency, and not before the institution of the 
suit. The suit could, therefore, proceed not¬ 
withstanding the reference to arbitration 

CD 150 P. K. 1882. 

v2) DO P. H. 1891. 

(3) 25 I*. 1902; 12 M. L. J. 77; 29 C. 107; 29 I. A. 

51; I Porn. L. R. 1(51; G C. \V. N. 220. 

(4) 30 C. 218 at p. 228; 7 C. W. N. 120. 

(5) 4 15. 1. 

(0) 4 A. 540. 

(7) 27 A. 53. 
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which had been made out of Court.^ The 
question before us was, no doubt, not discuss¬ 
ed or decided in that case, but certain obser¬ 
vations made by the learned Judges in the 
course of their judgment have an important 

bearing on the point. They say: Now it 

must be taken as clear law that unless there 
is something in the Code of Civil Procedure 
or in some other Act to oust the jurisdic¬ 
tion of the Court, every Civil Court must 
have power to proceed to a final adjudication 
of a suit of a civil nature which has once 
been properly instituted before it.It is cer¬ 

tainly not competent to the parties themselves, 
by some subsequent act of their own, to de¬ 
prive the ordinary Courts of the jurisdiction 
which they otherwise possess. The same 
principle was laid down in Khati.h^ v. Ismail 
(8) and in Kubra Jan v. Ram Bali (9). 

In Fakir v. Jaimal (2), in which the Court 
of first instance had dismissed the plaintiffs’ 
suit on the ground that during its pendency 
an agreement to refer to arbitration bad 
been made between the parties and that the 
suit could not go on as the plaintiffs sole 
remedy was under section 523, Civil 
Procedure Code, it was held by this Court, fol¬ 
lowing Budha v. Haku (U, that there 
was no bar to the suit proceeding, inasmuch 
as the last clause of section 21, Specific Relief 
Act, was inapplicable to a case in which a 
reference to arbitration was made out of 
Court during tlie pendency, and not before the 
institution of a suit. The decisions of the 
Allahabad High Court in Salig Ram v. 
Jhunna. Ruar (6) and Sbt^oamhar v. D^.aXat 
(10) were dissented from. 

The earlier Allahabad decision just cited is 
directly opposed to our view. That was a 
case in which the parties to a suit applied for 
an adjournment on the ground tliat they had 
agreed to refer the matters in difference 
between them in such suit to arbitration. 
The Court accordingly adjourned the suit, and 
the matters in difference therein were referred 
to arbitration by the parties, and an award 
was made therein disallowing tlie plaintiffs’ 
claim. It was held by the Allahabad High 
Court that, under these circumstances, the 
farther hearing of the suit was barred by the 

last clause of section 21 of the Specific Relief 

(8) 12 M. 280 at. p. 380. 

(9^ 5 A. L. J. 017; A. W. N. (1908) 235; 4 M. L. 
T. 392. 

(10) 9 A. 108. 


Act. As has been mentioned above, this 
ruling was dissented from by this Court in 
Fakir v. Jaimal (2), but it has been followed 
by the Allahabad High Court in two lafer 
decisions, namely, S/ieoam6fir v. reo£/aK10)and 

SheoBat v. Shiv Shankar Singh (7). In the last 
mentioned case it was held that where parties 
to a suit have agreed to refer the matters in 
dispute between them in such suit to arbitra¬ 
tion, such au agreement ousts the jurisdiction 
of the Court to proceed with the suit, whether 
it is filed in Court under the provisions of 
section 523 of the Code of Civil Procedure 
or not. After citing the previous decisions 
of their own Court on the point, the learned 
Judges go on to observe at page 55; It ap¬ 
pear to us that, having regard to the sections 
of the Code of Civil Procedure, dealing 
with the subject of arbitration, section 523 
was intended to have effect in a case such 
as the present. Section 506 and the follow¬ 
ing sections, up to section 522, deal with 
cases in which the parties to a suit desire to 
leave the matters in difference between them 
to arbitration and apply to the Court for an 
order of reference. Those are not cases like 
the present. In such cases, there are pro¬ 
visions for all the necessary steps following 
upon an order of reference by the Court. 
Put section 523 refers to cases in which 
persons, whether they be litigants or not, 
themselves agree, independently of the Court, 
to refer the matter in difference between 
them to arbitiaiton, and ask the Court to 
have the agreement filed; tlieu section 525 
enables parties who have agreed to refer 
their differences to arbitration and have 
obtained an award to have that award 
filed in Court. The course which the 
appellants in the present case ought to 
have taken is that provided by section 523. 
They omitted to follow that course, and 
despite the fact that they had agreed to 
refer the dispute to arbitration, proceeded 
to carry on the litigation. We think it 
would be most inconvenient if two simul¬ 
taneous proceedings in respect of disputes 
were allowed, namely, arbitration proceedings 
and proceedings before a Court of justice.” 

In Iiarivalabdas Kalliandas v. Utam Chnnd 
Manak Cha7id (5), it was held that under sec¬ 
tions 523 and 525 of the Civil Procedure Code 
(Act X of 1877), parties to a suit as well as 
persona not engaged in litigation may 
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agree to refer matters in dispute between 
them to private arbitration without the inter¬ 
vention of the Court, and may apply to 

have the agreement 61ed; and that the 

mere fact that a suit is pending with res¬ 

pect to the matters in dispute, is not of 
itself a sufficient reason to induce the Court 
to refuse to file the agreement. At page 
3 of the report, the learned Judges say; 

“it was next contended that section 52i 
is not applicable to matters in difference in 
a suii; and that the earlier sections in the 
Chapter, which provide for the case of parties 
to a sxiit desiring to refer matters in difference 
to arbitration, are alone applicable to such a 
case. We think, however, that the very 
general language of sections 523 and 525 for¬ 
bids this conclusion. Those sections contemp¬ 
late arbitration without the intervention of the 
Court by *any persons’ and with respect to 
‘any matter’, and contain no express exception 
as to parties to a suit or to matters in litiga¬ 
tion in a suit actually pending, iloreover, it 
is to be remarked that there is an absence of 
any expression in section 50G showing an 
intention to forbid arbitration by parties to a 
suit without the intervention of the Court. 
Undoubtedly, the procedure in such cases, as 
provided by sections 523 and 525, ru., a 
separate .suit, is not the best adapted to a case 
where the matters are already before the 
Court; and will necessitate an application for 
stay of proceedings in that suit. It is, there¬ 
fore, probable that the particular case in 
question was not present at the time to the 
minds of the framers of those sections. But, 
having regard to the general scope of the 
provisions in this Chapter, we do not tliink 
that that consideration is sufficient to out¬ 
weigh the inference to be drawn from the 
very general language of tl)€se sections. 
Whether the existence of a suit, in wlrich the 
matters in difference are in litigation, may 
under special circumstances afford sufficient 
cause, as contemplated by sections 523 and 
5^5, for not filing the agreement to arbitrate, 
it is not necessary to decide.” 

With the greatest po.ssible respect to the 
learned Judges of the Bombny High Court 
and of the Allahabad High Court, we think 
that tlie views expressed by them in their 
judgments in the above-mentioned cases are 
not tenable in tlie face of the observations of 
tiieir Lordships of the Privy Council in 


the well-known case of Qhulam Jtlani v. 
Muhammad Hussan In their judgment 

in that case, their Lordships analyse the pro¬ 
visions of Chapter XXXVJI of the Civil 
Procedure Code of 1882 relating to arbitra¬ 
tion and divide them into three groups. 
Their Lordships say:— 

“The Chapter in the Code of Civil Proce¬ 
dure on Reference to Arhitration (Chapter 
XXXVII) deals with arbitration under three 
heads:— 

1. * Where the parties to a litigation 
desire to refer to arbitration any matter in 
difference between them in the suit. In that 
case, all proceedings from first to last are 
under the supervision of tlie Court. 

2. Where parties without having recourse 
to litigation agree to refer their differences to 
arbitration, and it is desired that the agree¬ 
ment of reference should have the sanction 
of the Court. In that case all farther pro¬ 
ceedings are under the supervision of the 
Court ” 

3. “Where the agreement of reference is 

made and the arbitiation itself takes place 
without the intervention of the Court, and 
the assistance of the Court is only sought in 
order to give effect to the award.”.. 

■ ..f »••••••••••( •«»*«* ■ 

“in oases falling under Head No. 1, the 
agreement to refer and the application to the 
Court founded upon it must have the con¬ 
currence of all parties concerned, and the 
actual leference is the order of the Court, so 
that no question can arise as to the regularity 
of the proceedings up to that point. In 
cases following under Heads II and HI, 
proceedings described as a suit and registered 
as such must be taken in order to bring the 
matter—the agreement to refer, or the award, 
as the case may be—xinder the cognizance of 
the Court.” 

It would appear from these observations of 
tlieir Lordships of tlie Privy Council that, 
according to the Code of Civil Procedure, 
proceedings under Heads II and III as set 
out above are intended to be taken only in 
cases where the parties without having recourse 
to litigation agree to refer their disputes to 
arbitration, and it is desired either 

(1) tliat the agreement of reference should 
have the sanction of the Court, for which 
provision is made by section 523 of the old 
Code, or 
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(2) that the award, which has been given 
by the arbitrators upon a private agreement 
of reference being made to them, should be 
given effect to by a Court of Justice, to 
which end an application under section 
525 of the old Code could be made to the 
Court having jurisdiction over the matter to 
which the award relates. 

If the parties have instituted a suit in 
Court and the Court is seized of the subject- 
matter of dispute between them, the only way 
in which, in the event of their desiring to 
settle the dispute by arbitration, they can 
interfere \Yith the trial of the suit by that 
Court, according to the ordinary rules of pro¬ 
cedure, is to apply to it for an order of refer¬ 
ence as provided by section 506 of the old Code, 
and by section 1 of the second Schedule of the 
new Code. They cannot ignore the e.xistence of 
the Court or oust its jurisdiction by adopting 
the expedient of either simply agreeing to refer 
the matter to arbitration without the sane* 
tion of the Court or allowing the arbitrators 
to make an award upon such reference behind 
the back,as it were,of theCourt. fnother words, 
section 523 and section 525 of the old Code of 
Civil Procedure, which correspond with sec¬ 
tion 17 and section 20, respectively, of the 
second Schedule to the new Code, apply 
only to cases where there is no pending liti¬ 
gation; and section 50(5 of the old Code, (cor- 
responding with section 1 of the second Sche¬ 
dule to the new Code), was the only section 
which applied to arbitration during the pen¬ 
dency of a litigation. I^faclean, 0. J., express¬ 
ed tlie same opinion in Tincovery Dey v. Fakir 
Ghfind Dey (4). At page 22S of the report 

the learned Chief Justice says: . 

.Section 523 (Civil 

Procedure Code of 1882) does not ap¬ 
ply to the case of an agreement to refer, where 
there is a pending litigation. Section 503 ap¬ 
pears to apply to the case where parties have 
agreed to refer in a pending .suit, and section 
52 5 to the case where there is no pending 
litigation. At least, this is the way in which 
I read the observations of their uord&hips of 
the Judicial Committee in the case of Ghidam 
Jilaniw.Unhammad Hassani'i) to which I have 
already referred. It is true that a contrary 
view was expressed in the case of Il-trivahib- 
das Kalliandas v. Utamchand Manehchand{h), 
but I doubt if this decision can stand, having 
regard to the Privy Council case to which 1 
have referred.” 


Section 523 and section 525 of the Civjf 
Procedure Code of 1882 lay down, as also do 
the corresponding sections of the second 
Schedule to the new Code, that the applica¬ 
tion referred to therein shall be in writing 
and shall be numbered and registered as a 
suit between the applicant as plaintiff and the 
other parties as defendants, and that the Court 
shall direct notice of the application to be 
given to the parties other than the applicant, 
requiring them to show cause, within a time 
specified, why the agreement to refer to arbi¬ 
tration or the award, or as the case may be, 
should not be filed. These provisions appear 
to us to indicate that the Legislature intended 
them to apply to cases where there is no suit 
relating to the same matter already pending 
between the parties who are affected by the 
agreement to refer or by the award mentioned 
in section 523 and section 525 respectively. For 
otherwise two suits between the same parties 
about the same subject-matter would proceed 
side by side in the same Court with conceiv¬ 
ably conflicting results. U is also diffi¬ 
cult to see how, in view of the provisions of 
section 12 of the Code of 1882 (which corres¬ 
ponds with section 10 of the present Code), 
tlie second suit between the parties initiated 
by an application filed under section 523 or 
under section 525 of the old Code (or under 
the corresponding sections of the second Sche¬ 
dule to the new Code) could be tried, seeing 
tliat the previously instituted suit between 
the same parties and relating to the same 
subject-matter had not e.v-hypothesi been dis¬ 
posed of before the institution of the second 
suit. The provisions of section 20 of the 
old Code relating to stay of proceedings in a 
suit did not. apply to a case of this kind; and 
as, in our opinion, the previously instituted suit 
was [as held by this Court in Budha v. Baku 
(l)andFfi«tV v. Jaimal (2)] not barred by the 
last clause of section 21 of the Specific Relief 
Act, by reason only of an agreement being made 
between the parties for reference to arbitra¬ 
tion, the view taken by the Bombay and Al¬ 
lahabad High Courts as noticed above would 
lead to anomalous consequences. As was re¬ 
marked by tlie learned Judges of the Allah¬ 
abad High Court in Shf.o Dat y. Shev Shan¬ 
kar Singh (7):^ ‘Mt would be most incon¬ 
venient if two siinuioaneous proceedings in res¬ 
pect of disputes were allowed, namely, arbi¬ 
tration proceedings and proceedings before a 
Court of Justice.” The most reasonable view, 
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andf in our opinion, the easiest way out of the 
diflBcuUy would be to hold that proceedings 
before the Court were the only valid pro¬ 
ceedings and that the Court, being properly 
seized of the matters in difference between 
the parties, could not take cognizance of arbi¬ 
tration proceedings to which the sanction of 
the Court had not been accorded in the man¬ 
ner laid down in section 506 of the old Civil 
Procedure Code or section 1 of the second 
Schedule to the new Code. 

For the foregoing i*easons, we hold that 
during the pendency of a suit between them, 
the parties in this case were precluded from 
entering into an agreement to refer to arbitra¬ 
tion the subject-matter of the suit and that the 
award made by the arbitrators in pursuance of 
tliat agreement could not be taken cognizance 
of by the Court so as to be made the b<isis of 
a proceeding under section 525 of the Civil 
Procedure Code of 1882. It follows that the 
Divisional Judge was in error in accepting the 
award as a valid adjudication upon the oub- 
jecb-mattcr of the suit and in pis.singa dec¬ 
ree in accordance with it. We, therefore, ac¬ 
cept tliis appeal, set aside the decree of the 
lower Appellate Court, and remand the 
case under Order XIj[, rule 23, Civil Proce¬ 
dure Code, to the lower Appellate Court for a 
decision on the merits. The stamp on appeal 
shall he refunded and other costs shall ba 
costs in the cause. 

Appeal accepted. 

MADIIAS HIGH COUHT. 

SiccOM) Civil Appeal No. 1557 or 1910. 

April 1012. 

Present: —Mr, Ju.slice Abdul* Rahim and 
Mr. Justice Siuidara Aiyar. 
AMliALAVANA CHKTTY anp anotiieu— 

A .'>PELLANTS 
versus 

SINGAUAV'MfjU ODAVAU and others—• 

Respondents. 

I.imit'ition .\rl(IX<./ IDOS), Srit. [, Art.^. 130,140, 112, 
1-11— Lti/nllinil (ttiii Ifiiaiit — of tcndiil hij 

sltoniicr—t rmiiiei/ from i/rfir Co — Ahitiitio/iutcul hij 
ifiiinil — lji‘'t iiit'iil .<nif Oi/ h'Killoyil ftijiiiii-if 

Wlici'o.'i u liow.as li'iMin'' luiul as a teu- 

luil Ircim yf:ir to yriir, \v;is tiispo-^siosiscil Ly a stran''i*r 

wlio, t'lom t In* (lull’ol cli.s|io?'SfSHi<jn. claimed to liul«i 

alisoliitcly o^aiiust Loth hnullordand tciiiiiit, tiio land¬ 
lord must sue to i-j* ct tlie trespasser before* tlit* e.v- 
pii v of 12 ye:u.s li'(»m tliotlale of Kticli ilispossossion, 
e.specially wImoc llie laml ha.s boeii abur.doned by the 
leimiit more tijan 12 years before suit. 


For such a suit, the cause of action does not arise 
on the day Avhen the landlord gives notice to the 
tenant to quit. 

Per Atdar Rahim, J. —Qufere:—"Whether, when land 
is in possession of a tenant, the term of Avhose lease 
is outstanding, and such tenant is ousted from posses¬ 
sion by a trespasser, time will not run against the 
owner until after the expiry of the term ? 

J{/7»ian(idnu Cheiti v. Pctlikuiii Sei'vai, 21 M. 288 
and Illuth Krishna v. Secretary of State for 

India, 19 BI. L. J. 3i7; 4 Ind, Cas. SOj 5 M. L. T. 213, 
considered. 

Per Snndara Aiyar, J .—Possession held by a person 
must be held to bo in his own right even in cases that 
are governed by Article 144 of the Limitation Act, in 
the absence of any evidence to the 'contrary or any 
relationship between the parties or other circumstan¬ 
ces that would tlirow ou him the onus of proving 
that ho intended to liold possession in denial of the 
owner’s right. 

Article 140 of the Limitation Act does not apply to 
a suit against a tenatit, as Article 139 provides 
limitation for such a suit. The inference to bo drawn 
from Article 140 is, that in a suit against a tros- 
passer by one who liad leased his land to a tenant, 
limitation is not postponed necessarily until his 
estiHe falls into possession. If the tre3i>asser asserts 
only a right of tenancy, then, no doubt, limitation 
would not commence against the landlord until the 
ten.ancv (if his liglit to it is complete) has come to an 
end. if he has not acquired by liis adverse possession 
tlie right of a tenant under the statute, thou Article 
14t would bo uj>plicablc, his possession being regarded 
as adverse to the lessor only when tho latter’s estate 

falls into possession. ^ .. . i . 

As against a stranger, tho landlord is entitled to 
recover possession even though his tenant’s lease 
has not beeu terminated, and when tho stranger 
purports to hold absolutely and wot by the 
acquisition of a prescriptive title as against the 
tenant, the landlord’s cause of action arises on the 
date of the dispossession of the tenant. 

Article 140 of tho Limitation Act applies to suits by 
remainder-meu and reversioners against all persons, 
inelnding trespassers .and not merely against person?, 
Inddiug a limited estate, on the expiration of which 
the remainder or reversion falls in. 

Krishna Oorind Dhiir v. JIari Churn Dhnr, 9 C. 30/; 


12 C. L. K. 19, not approved, ..op 

lirajahcda Dchi v. Ourudus Mandal, 33 C, 487; 3 b, 

Li. J. 2y3,/ea»(/r/.*.ir'imt /j/e«« 7 nr v. Krishna Oovinden, 

U910) M. W. N. 838; 8 Ind. Cas. 844; 9 M. L. T. 20o; 
Jagannatlui Charri v. Hama Royer, 28 M. ^238, Innusi 
PiUai V. Sivaymina DesiAvir, 5 M. L. J. 95, Ammu v. 
Ramakrhhua, 2 M. 220; Chinto v. Jankx, 18 13. 
51; ilissessioi/Intern v. IlarodaKanta Roy Choiodry, l^ 
C.’lO70; iromeu/i Chumler (Jeopto v. IVij Narayan Roy, 
10 W. H. 15, Lckhraj Roy v. Court of irnrds, 14 W. K. 
39.')- Ih-indalau C’/iain?fr Sirair v. Bhoopal 

Chunder Uismis, 17 W. U. 377, Canya Kumar Mtiter v. 
Asntosh Gossami, 23C. 803, Oobiud Nath Shaha Chow- 
dl,,y V. Surja Kanta Lcihiri, 26 C. 400, reforrod to. 
Tlimman Candc v.'Ihc Maharaja of Vizianayaram, 

2'.) A. 693; A. W. N. (1907) 185; 4 A. L. J. 720; 
Ramauaitan Chetti v, Fulikntti Servai, 21 II. 288 
mid Malamal lUath Krishna v. Secretary of State for 

, .« ^ P* a f f fn *>1 *4 


tluubted. 
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Second appeal against the decree of the 
Court of the Subordinate Judge of Kumba- 
konam in Appeal SuitNo.265 of 1910, present¬ 
ed against the decree of the Court of the Dis¬ 
trict Munsif of Kumbakonam,in Original Suit 
No. 443 of 1908. 

Mr. T, Narasimlia Aitjangar^ for the Appel¬ 
lants. 

Mr. T. Mangachartarj for the Respondents. 

JUDGMENT.—The Subordinate Judge 
has not recorded clear findings on the ques¬ 
tions,— 

(1) How long the 1st defendant or any 

person who derived his possession fiom or 

through him continued to he in possession; 
and 

(2) when and how the 3rd defendant 
obtained possession of the land, 

The findings will be submitted within one 
mor.fh after the recess and seven days will be 
allowed for filing objections. 

Any further question arising in the second 
appeal is reserved. 

In compliance with the above order, the 
Subordinate Judge of Kubakonam submitted 
the following 

FINDINGS:—I have been asked to submit 
on the evidence on record findings on the 
following issues: — 

(IJ How long the Ist defendant or any 
person who derived his possession from or 
through him continued to be in possession? 

(2) When and how the .3rd defendant 
obtained possession of the land? 

2. The first issue requires a preliminary 
finding on tile issue as to which persons, if 
any, derived their possession through or 
under the 1st defendant. 'Fhe District 
^lunsif found that JCorangu Sarnu was a 
tenant of the 3rd defendant’s father and the 
3rd defendant, and that there is nothing 

convincing on record to connect tlic tenancy 
of plaintiffs’ 4th witness with that of Korangu 
Samu. This Court, on the other liantl, says 
thaUb is in the evidence of this witness (plain¬ 
tiffs 4th witness) that he let into possession 
one Korangu Samu that the 3rd defendant 
would appear to have taken possession of the 
shop from the last named individual, and that 
so far as the suit site is concerned, any 
occupation or use thereof by any number 
of successive persons must be traced to tlie 
original permission derived under Exhibit 
A. The High Court do not consider this 
as a definite finding, but do not say 


what facts should be taken as concluded 
by findings. 

.1. Defendants Nos. 2 and 3 began to argue 
before me that the suit site or shop is not 
included in the title*deeds of the plaintiffs, 
Exhibits B, G and A. That was not the basis 
on which the suit was tried and heard before 
the District Munsif, vide para. 7 of his 
judgment. It was not denied in this Court, 
too, on the previous occasion. The question 
of the title being in plaintiffs was not even 
questioned in the grounds of second appeal. 
I, therefore, disallowed the new ground of 
objection to the title and the title-deeds of 
plaintiffs. 

4. Tfc may, therefore, be accepted that 
plaintiffs, who were the owners of the pro¬ 
perty, let the 1st defendant into possession 
under Exhibit A in the year 1888, and that 
the 1st defendant sub-let the shop to the 
father of plaintiffs’4th witness who describes 
himself as shop-keeper in Exhibit G. The 
lease, Exhibit A expires, with 30th Panguni^ 
Yikruti (11th April 1891); and the Ist 
defendant exfcuted no fresh Rase deed 
theieafter. He say.«: “First plaintiff did not 
ask me to renew the lease deed. First plain¬ 
tiff asked me to execute a fresh lease deed 
(for) sometime. I did not execute one. I 
did not pay rent directly to 1st plaintiff.” It is 
not likely that Ist defendant did continue as 
lessee of the shop even after the period fixed 
in Exhibit A witliout giving a renewed rent 
chit, e.specially when the 1st defendant was 
not himself in actual posses.sion. It is also 
strange that the attestation of Nagalinga who 
occupied the premises was not secured even 
on Exhibit A, and that 1st defendant did not 
secure any rent chit from Nagalinga and 
after his death from his son (plaintiffs* 4th 
witness). These considerations, no doubt, 
throw considerable suspicion on the reality 
of the Isb defendadt’s tenancy itself 
under the plaintiff.s and of the sub¬ 
tenancy of Nagalinga and plaintiffs* 4th 
witness under Ist defendant. But I am 
not prepared to attach any importance to 

these vague suggestions when the 3rd defen¬ 
dant (defence Isfc witness) does not himself 
know who was in possession of the shop prior 
to Korangu Samu, who was admittedly in 
actual possession prior to 1894, tlie date of 

Exhibit!, according to the case both of the 

plaintiffs and of the defendants. Plaintiffs’ 

1st witness, the agent of the plaintiffs’family, 
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swears to having collected rent from Naga- 
linga and his son Cplaintiffs’ 4th witness) 
till 1892, and files accounts, Exhibits C and 
D, in corroboration of his evidence. No 
satisfactory ground is raade out for dis¬ 
crediting these pieces of evidence as re¬ 
gards collection of rent: and there is 
no satisfactory evidence of actual enjoy¬ 
ment of the shop by the 3rd defendant or his 
father during that period. This version of 
the colleclion of rent also relates to the 
period expressly covered by Exhibit A. T, 
therefore, find that the 1st defendant through 
his sublessees, Nagalinga, and Swaminadha, 
(plaintiffs* 4th witness) was in possession of 
the shop down to the year 1892. 

5. The person (hat came into possession 
next is Karangu Samu. Plaintiffs claim 
Korangu Samu as let into possession by their 
cub-lessee, Swaminatha (plaiutiffs’ 4th wit¬ 
ness), while the 3rd defeiident claims him to 
be his father’s lessee. His enjoyment of the 
shop is admitted by both sides. The only 
question for consideiation is as to whose lessee 
he was. There is no mention of this per¬ 
sonage in any part of the pleadings. Plain¬ 
tiffs’ 1st witne.«s, tlie agent of the plaintiffs 
till 1892, makes no mention of Korangu Samu 
or his getting the shop from plaintiffs’ 4th 
witness or even the fact that plaintiffs’ 4tli 
witnees had to leave the place for Pondicherry 
for treatment. Agent Sreenivasa Iyengar, 
wlio succeeded plaintiffs’ 1st witness, is not 
put forward, and there is no evidence as to 
whether he is alive or not. Plaintiffs’2nd wit¬ 
ness who professes to havecollected rents of the 
shop dees not mention this occupant’s name 
in his examination in chief, and it is elicited 
from him hy the defence for tlie fir.st time, 
that Ammanpelt‘ii Sarni Chetfy {alias Korangu 
Samu) was also trading in (he plaint shop for 
two or three years and was paying rent. It is 
carious h.ow this witness wiio professes to have 
collected rents from the occupants did not 
give the naincs of llie occupants till their 
names were put to him in cross-examination, 
and how he ridiculous!}' blunders and knows 
liot wl at he depose.s to, wlien lie says “Naga- 
liiiga (wh.oditd prior to 189G) was irr possea- 
sion of the sljop after Sami Chetty (Koiaiigu 
Samu).” Even Nagalinga's son, Swaminatha 
fplaintifff.’ -Iih witness), does not return from 
Pci;diclieriy till after five or six years later. 
The B Diary of tlie suit shows there was an 
interval between the examination of plaintiffs* 


2Qd witness and that of plaintiffs’ 3rd witness 
(2l8fc October 1909 to 6tb November 1909), 
This interval appears to have been utilised to 
put forward for the first time the story of 
regular letting of the shop by Swaminatha 
(plaintiffs’ 4th witness) to Korangu Samu, 
Plaintiffs’ second witness was not able on 21st 
October 1909 to depose to this letting, bat 
was content in repeating in re-eza.mination 
that Sami Chetty (Korangu Samu) was 
also paying rent to Udayar (plaintiffs). Plain¬ 
tiffs’ 3rd witness (1st defendant) was not quite 
willing to be the father of this new story 
and would only depose 'Sami Pillai (plain¬ 
tiffs’ 4th witness) let the shop on rent to 
Korangu Sami Pillai, Sami Pillai (later) 
said that Sami Pillai had asked him to pay 
the rent to Sami Pillai. This he said 
when I asked him to pay rent.” Plaintiffs* 
4th witness deposes: “After my father’s 
death, I enjoyed it for 2 years. My father 

died 13—18^ years ago.I 

left the shop for rent to Korangu Sami 
Chetty. He executed lease-deed to me 
which I lost. I asked Sarnia Chetty to pay 
the rent to Someswata Royar (3rd plaintiff) 
and asked him to pay the amount in my 
house. T left for Pondicherry for medical 
treatment for five years in Pondicherry, 
Mayavaram and other places. 1 returned to 
Melakaveri six years ago. When I returned, 

I was told that Soraeswara Royar has 
purchased it from the daughter of one 
Kuraarasawmy Pillai. I have come to Court 
only this day in connection with thi.s suit. 

I do not know for how many years my father 
took the shop on rent. I have not executed 
any lease-deed. I was paying rent for nearly 
30 years. I tookno receipt for the rent paid hy 
me. 1 keep no accounts. There was no settled 
rent when my father took the lease.” It is not 
possible to say if this is the son of the sub¬ 
lessee Nagalinga, from the evidence he gives, 
and from the stage of the case when he was 
put forward as witness His is the only 
evidence that Korangu Sawmi was his tenant. 
I am not prepared to attach any weight to 
such ovideueo, especially when the agents of 
plaintiffCplaintiffs’ witnesses Nos. 1 and 2) and 
tlio 1st defendant himself dj not profess any 
tangible knowledge of the tenant, Korangu 
Sawmi, ill actual occupation of the shop. 
Defence witnesses Nos. 1 to 6 do not also say 
if Korangu Samn, who was in possession of 
tlie shop, was tenant of plaintiffs or of th 
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3rd defendant. Korangu Samu is not pat 
forward as witness by either side and the 
evidence does not show whether he is 
alive or dead. I, therefore, find that Koranga 
Samu was in possession of the shop after 
1892 for two or three years (vide plaintiffs’ 
2nd witness), but he is not shown to be 
either the tenant of plaintiffs’ subdessee 
or the tenant of 3rd defendant’s father. 

6, The possession of Korangu Samu 
carries the history of the suit shop down to 
about 1894! or 1?95. There is no evidence 
worth the name about the possession of 
the suit shop in favour of the plaintiffs. The 
vague statement of plaintiffs’ witnesses Nos. 

2 and 3 that rent was paid till seven or eight 
years ago is worthless. Plaintiffs* 4bh witness 
who was the plaintiffs’ sub-lessee was away 
from the place after 1892 and knows nothing 
about the enjoyment of the suit shop and 
the payment thereof. Plaintiffs’ witnesses 
Nos. 2 and 3 could not give even the names 
of the occupants of the shop and how they 
came into possession of the shop. The 
defendants’ evidence of possession and enjoy¬ 
ment of the shop is cogent and convincing 
at least from 1895, the date of I^lxhibit II, 
if not from 1894, the date of Exhibit I. 
Exhibit I is unregistered and the tenant 
that held under it is not called. Exhibit II 
to VI series show defendants’ possession 
and enjoyment. The Municipal receipts, 
Exhibit E series and P, are nob of much 
value as showing possession. I, therefore, 
find that plaintiffs, the Isi defendant or 
persons that claim under him, are not 
proved to have been in possession sub¬ 
sequent to 1892, and that the 3rd defen¬ 
dant’s father and the 3rd defendant and 
their lessees have been in possession and 
enjoyment of the suit shop from 18bh 
December 1895, the date of Exhibit U. 

7. The plaintiffs then contended that the 
enjoyment and pos.session of the shop is 
not possession of the site of the shop, lb 
will be remembered that plaintiffs acquired 
only the bare site under Exhibit B and 
rented it out to Ist defendant under Exhibit 
A for the express purpose of putting up a 
shop for three year.s. The shop on the site 
appears to have been only a tliatch and 
was renewed from time to time by the 
occupants—see Exhibit V and the leases, 
Exhibits II to IVa. It would, no doubt, be 
true that persons let into possession by 


the 1st defendant and those that claim 
under him cannot set up their own title 
or possession as well of the thatch as of 
the land. But where a person whose posses¬ 
sion of the shop could not be traced to the 
1st defendant or his lessees is in possession 
and enjoyment of the shop, the argument 
that such a person must be taken to have 
prescribed only for the superstructure and not 
for the site occupied by the thatch is 
unintelligible. The possession and enjoy¬ 
ment of the thatched shop is exclusive 
possession of the site as well. The defen¬ 
dants’ non-payment of the Municipal taxes 
till recently and the payment of the same 
by the plaintiffs relates as well to the title 
of the thatch as to the site below. Municipal 
taxes are generally levied for the shop and 
not for bare sites. I, therefore, find that 
the po.ssessiou and enjoyment of the defen¬ 
dants Noe. 2 and 3 covered both the shop 
and the site. 

8. How the 3rd defendant obtained posses¬ 
sion of the land is not clear from the evi¬ 
dence. Plaintiffs’ 2nd witness does not say 
how the 3rd defendant came to be in 
po.ssession of the shop or the land. He 
admits that Subramania Vadyar (the father 
of the 3rd defendant) w«as also in possession 
of the shop for some time. He does not 
say that they paid rent to any person or to 
the plaintiffs. Plaintiffs’ 2nd witness, the 
direct lessee under plaintiffs and his sub¬ 
lessee (plaintiffs’ 4th witness), do not say 
anything about the point. The 3rd defen¬ 
dant claimed the shop as his ancestral 
property, but let in no evidence about it 
except his own oath. He has given up that 
case in second appeal—.see the grounds of 
appeal. He alleged in his written statement 
that the suit land was measured in his name 
in tlie survey that took place more than 
1*2 years ago as Survey No. 1338. But the 
plaintiffs did not choose to question that 
statement at the trial, and the survey 
papers have not been put in. It is, 
however, clear from this evidence set out 
above, that 3rd defendant’s father and after 
him the 3rd defendant have been in posses¬ 
sion and enjoyment of the shop and the 
land from even prior to 1895, the date 
of Exhibit II taken by the 3rd defendant 
only, and that they did not hold under 
any person but in their own right. I am 
unable to agree with the observation of 



150 INDIAN OASES. [1912 


ASIBALA7ANA CHETTF V. SINGARAVELT7 ODAYAN, 

this Courfc cited above in para. 2 that all 
possession must bs traced to Exhibit A, 
even where there is no evidence that the 
persons thus in possession have paid rent or 
attorned to the plaintiffs or Ist defendant 
or the sub-lessees. The evidence is that 
after 3rd defendant came to be in possession, 
nob only he but all the shop-keepers refused 
to pay rent—see plaintiffs’ 2Qd witness. I, 
therefore, find that it is not shown how the 
3rd defendant obtained possession of the 
land and that he, therefore, g^ot into 
possession on his account and in his own 
right, 

9. In the result, my findings on the issue 
are:— 

(1) That the Ist defendant and his sub¬ 
lessees, Nagalinga and Swaminadha, were in 
possession only till the year 1892, and that 
Korangu Samu was in possession thereafter 
till the 3rd defendant’s father came into pos¬ 
session some time prior to December 1895, 
and is not shown to be a person that held 
under 1st defendant or his sub-lessee, and that 
the 3rd defendant has been in possession of 
the land for some time prior to December 
1895, at the worst, and that, as it is not shown 
how he obtained possession or that he obtained 
possession from or under plaintiffs’ lessee or 
sub-lessees, the 3rd defendant was in posses¬ 
sion in his own right and on his account. 

This second appeal coming on for final 
hearing, after the return of the findings from 
the lower Appellate Court, upon the issues 
referred by this Court for trial on 
Wednesday, the 27th day of Marcli 
1912, and having stood over for considera¬ 
tion till this day, the Court delivered the 
following 

JUDGMENT 

Audur HA)ir.M, J,—It is clear from the facts 
as found by the Subordinate Judge that the 
plaintiff.^, who are suing to eject the defendants 
from certain land, which is actually in the 
possession of the 3rd defendant, have not 
been in possession of the property since 1892, 
that in that year the plaintiffs’ lessee, the 
1st defendant, who, on the expiry of his lease 
which was for a term, was holding on as a 
tenant from year to year abandoned the land 
and that the 2nd and 3rd defendants have 
been in possession of the land from the end 
of 1895 asserting an absolute right 
tlierelo. Thu suit was instituted in 1908, i. e., 


more than 12 years after defendants Nos. 2 
and 3 entered upon possession of the land. 
There can be no doubt that the defendants 
purported to hold the land adversely to the 
plaintiffs from the day on which they took pos¬ 
session and unless it is shown that the plain¬ 
tiffs are entitled io wait as long as they have 
not given a notice to quit to the let defendant, 
who in fact quitted possession of the land in 
1892 and that in the meantime, time will not 
run against them, the suit must be held to 
be time-barred. The learned Vakil for the 
plaintiffs (respondents) has argued that 
Article 14l! of the Limitation Act applies and 
not Article 142. Even if so, there can he no 
doubt that the defendants Nos. 2 and 3 assert¬ 
ed a title adverse to the plaintiffs and were in 
possession in pursuance of such a claim. But 
reliance is placed on the authority of the cases, 
[Ramanadan Chettiy. Fulikutti Servai (1) and 
Molamal lllath v. Secretary of State (2)], 
which lay down that when a land is 
in possession of a tenant, the term of whose 
lea&e is outstanding and such tenant is ousted 
from possession by a trespasser, time will not 
run against the owner until the expiry of the 
terra. I do not propose at present to consider 
whether the law is correctly laid down in these 
cases as that question was not raised at the 
bar although my learned brother, whose judg¬ 
ment I have had the advantage of reading, 
having expressed a doubt as to the correctness 
of these decisions, the question may’have to he 
re-considered when it is properly raised. Nor 
is it necessary to consider how far these 
rulings are applicable in a case when the 
laud at the date of dispossession was in 
the possession of a tenant from year to year. 
It is sufficient to say in this case, that the 1st 
defendant, who at least was a tenant from 
year to year in 1892 and does not contest 
the claim of the plaintiff, having abandoned 
the laud for more than 12 years before the 
suit, there was nothing in the way of the 
plaintiff’s taking steps in time to eject the 
2ad and 3rd defendants if he chose to do 
so. 

The result is that the second appeal will be 
allowed, the decree of the first Appellate 
Court reversed, and that of the District 
Mnnsif restored with costa in this and in the 
lower Appellate Court. 

(1) 21 Bl 288« 

(2) 19 M. L. J. 347; 4 lud. Cas. 30; 6 M. L. T. 213. 
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SoNDARA Aiyar, J.—In this case the plaia- 
tiff instituted a suit to eject tlie defendants 
from a plot of land which, according to him, 
he leased to the Ist defendant for a period of 
three years in May 1888. The 1st and 2nd de¬ 
fendants alone were made parties to the suit. 
He stated in his plaint that rent was paid by 
the 1st defendant up to December 1896. The 
2nd defendant was made a party on the 
ground that he “either through the 1st 
defendant or by some other means has 
been enjoying the plaint lauds by setting up 
shop and trading in the plaint land.” It is 
also alleged in the plaint that he gave notice 
for the surrender of the land on the -ith 
September 1908. The l.st defendant did not 
appear to ontest the suit. The 2nd defen¬ 
dant denied plaintiffs’ right to the land and 
alleged that he was holding it on lease under 
one Somasundara Vathiar. The latter person 
was subseiiuently made a parly to the suit as 
3rd defendant. He supported the contention 
of the 2nd defendant and alleged that the land 
belonged to him, and that he and his ancestors 
had been in possession for a very long period. 
The District Munsif dismissed the suit finding 
that the land never belonged to the plaintiff 
and that the 3rd defendant had been in pos¬ 
session prior to the suit for more than 12 years. 
The Subordinate Judge on appeal reversed 
the Munsif’a decree holding that the plaintiffs’ 
title was proved and also the lease by him to 
the 1st defendant in 1833. He also found 
that rent was paid to the plaintiffs by 1st 
defendant till 1894). He was of opinion that 
it must be presumed, though the 3rd defen¬ 
dant had been in possession after 1894, that 
he must have derived his possession from the 
lessees who euteredon the land under plaintiff. 
The 2nd and 3rd defendants appealed to 
this Court, a finding was called for on two 
issues 

(1) How long let defendant or any person 
who derived his possession from or through 
him continued to be in possession ? and 

(2) When and how 3rd defendant obtained 
possession of t he land ? 

The present Subordinate Judge has submit¬ 
ted findings on these two issues. They are 
to the effect that the Isb defendant and his 
sub-lessee were in possession till the year 
1892, that one Korangu Samu was in pos¬ 
session thereafter till shortly before December, 
1895 and that it was not shown that he held 
under Ist defendant or hia sub-lessee, that 


3rd defendant came into possession, at any 
rate, sometime prior to December 1895, that 
it was not shown that he obtained possession 
from or under plaintiffs’ lessee or sub-lessees, 
and that he was in possession in his own 
right and on his own account. On these find¬ 
ings, it is contended by Mr. T. Rangachariar, 
the learded Vakil for the respondent, that 
the Subordinate Judge’s decree in plaintiffs’ 
favour must be maintained. He contends 
that as plaintiffs’ lessee held over and paid 
rent to plaintiff after the expiration of the 
period of the lease originally given to him, he 
became a tenant from year to year, that thi.3 
tenancy was never terminated by notice given 
either by the plaintiff or by his lessee until 
the plaintiff did so shortly before the 
suit, that the possession of the 3rd and 2od 
defendants, though it might have been adverse 
to plaintiff’s lessee, could not become adverse 
to plaintiff himself until the lease to his lessee 
was terminated by notice and the 3rd defen¬ 
dant did not, therefore, acquire any right 
against him by limitation He also contends 
that the onus was on the 3rd defendant to 
prove that his possession was not derived 
from plaintiffs’ lessee and that the present 
Subordinate Judge ought to have presumed 
that his possession was not adverse even to 
the lessee. Oo the latter question, we inti¬ 
mated our opinion at the hearing that we were 
not prepared to dissent from the finding of 
the Subordinate Judge. Possession held 
by a person must be held to be in his own 
right even in cases that are governed by Ar¬ 
ticle 144 of the Limitation Act, in the absence 
of any evidence to tlie contrary or any rela¬ 
tionship between the parties or other circum¬ 
stances that would tlirow on him the onus of 
proving that he intended to hold possession 
in denial of the owner’s right. Ido not con¬ 
sider it necessary to make any further obser- 
vationson that point. The que.stion for decision, 
therefore, is what is the rule of limitation ap¬ 
plicable to a case where a person ousts from 
possession one holding land as tenantof another 
and the owner institutes a suit for recovery 
of the land against him, more than 12 years 
after the dispossession of the tenant. It is ad¬ 
mitted that Article 139 of the Liraita- 
tion Act is nob applicable to such a case 
as it relates only to suits by a landlord to 
recover possession from a tenant, in which 
case the period of 12 years’ limitation will 
commence to run when the tenancy is deter- 
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mined. It ia contended for the appellant that 
Article 142 is the one properly applicable 
to the case, for possession of immoveable 
property when the plaintiff while in posses¬ 
sion of the property has been dispossessed 
or Las discontinued the possession, and 
that the plaintiff was dispossessed when his 
tenant was deprived of possession.” The 
respondent contends that the dispossession 
of the tenant would not he dispossession of 
the landlord and that Article l44, the re¬ 
siduary Article, relating to suits for possession 
of immoveable property or any interest there¬ 
in, is the one that is applicable to the Case. 
Assuming that the latter Article should be 
applied, it would make no difference in this 
case if the 3rd defendants’ possession is held 
to be adverse to the plaintiff. The finding 
of the Appellate Court is that 3rd defendant 
held possession of the land in his own right 
as owner, claiming it as part of his own an¬ 
cestral property. There can, therefore, be 
no doubt that so far as his animus was con¬ 
cerned, he did not claim a mere tenancy over 
the land or anything less than the absolute 
ownership over it. Jfis possession, therefore, 
would be adverse to the plaintiff unless it 
can be held as a matter of law that so long 
as the plaintiff did not terminate his tenant’s 
holding by giving him notice to quit, 3id 
defendant’s possession could not be adverse to 
liirn. This is, in fact, the contention strenu¬ 
ously urged by Mr. Rangachariar. A person 
who has given the lease of his laud to another 
is in the eye of tlie law a reversioner. 
Article 140 provides that in a suit by a re¬ 
mainder* man or reversioner for possession 
of immoveable property, the starting point 
is when liis estate falls into possession and 
Article 141 makes special provision for a 
suit by one particular class of reversioners, 
viz.y by a Hindu or Muhammadan entitled to 
the possession of immoveable property on the 
death of a Hindu or iluhammadau female.” 
Now Article 140 exempts from its scope a 
‘landlord,’ by providing that it applies only 
to a suit by a reversioner other than a landlord. 
If it was intended that limitation should 
always start in the case of a suit by landlord 
against one who is not hts tenant only “ when 
his estate falls into possession,” it is not 
apparent why the statute expressly exempts 
a landlord from the class of persons to whom 
Article 140 is applicable. That Article does 
not apply to a suit against a tenant as 


Article 139 provides for such a suit. The 
inference to be drawn from Article 140 
appears to be that in a suit against a 
trespasser by one who had leased his land 
to a tenant, limitation is not postponed 
necessarily until his estate falls into posses¬ 
sion. If the trespasser asserts only a right 
of tenancy then, no doubt, limitation would 
not commence against the landlord until the 
tenancy (if his right to it is complete) has 
come to an end. If he has not acquired 
by his adverse possession the right of a 
tenant under the statute, then Article 144 
would be applicable, his possession being 
regarded as adverse to the lessor only when 
the latter’s estate falls into possession. But 
what is the result if the trespasser has, 
during the period of his possession, claimed 
to hold as absolute owner. The respondent 
contends that notwithstanding such claim, the 
law will not regard his possession as adverse 
to the lessor bub only to the lessee and that the 
lessor could not maintain a suit in ejectment 
against a trespasser until the tenancy of the 
lessee is terminated by efflux of time, by notice 
to quit or in some other manner provided 
by law. It is argued that it would be 
illogical and unjust to the lessor to hold 
that the trespasser’s possession could 
be adverse to him. This argument would be 
entitled to much weight if it could be regard¬ 
ed as correct to lay down that a landlord 
could not sue a trespasser for possession 
until he has terminated the tenancy of the 
lessee. The question, therefore, is, “Is a land¬ 
lord always incapable, unless he has termi¬ 
nated the tenancy of a lessee who has been 
ousted from possession by a stranger, of 
maintaining a suit for recovery against the 
latter? It is clear that a trespasser could not 
raaintiiiu such a proposition on the ground of 
privity with the tenant as he claims to hold 
against the tenant. The plea must be 
based on the broad ground that the 
plaintiff in a suit for ejectment must 
always establish his own present title to 
possession and that the trespasser defendant 
is entitled to set up the right of any third 
person to possession as against the plaintiff. 
Such a proposition, though at one time 
regarded as thoroughly well established, is no 
longer regarded as universally true, it being 
now recognized that tho plaintiff in a suit m 
ejectment has only to prove a better title to 
possession than the defendant. Would this 
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%fc be doue by his showing that he was in 
possession through his tenant and could it not 
^e held that such possession is enough to 
©ntille him to recover as against the trespas¬ 
ser, though he might not be entitled to retain 
possession if his tenant claimed it against him 
on the ground that the tenancy had not been 
terminated according to law ? Article 140 
would seem to proceed on the basis that a tres¬ 
passer’s possession might be a disturbance of 
the right to possession not only of the tenant 
but of the landlord. In Krishna Qohind Dkur v. 
JJari Ghnran Dhur (3), Wilson, J., observed:— 
“Probably in this Article/i.e., Article 140),the 
expression other than a landlord, means ‘other 
than a landlord as such suing his tenant’.” 
With all respect, it is difficult to accept this 
contention as Article 14C is intended to apply 
to suits by remainder-men and reversioners 
against all persons including trespassers, and 
not merely against persons holding a limited 
estate on the expiration of which the remaind¬ 
er or reversion falls in. 

In cases falling under section 335 of the Civil 
Procedure Code, the High Courts have held in 
various cases that when a lessee is evicted by a 
purchaser in execution of a decree, the land¬ 
lord is als) to be regarded as evicted and may 
apply for relief under the section. See 
Braja Bala Devi v. Gnrulas Munial (4), in 
which the previous decisions are collated. 
Again it has been held that where a 
tenant is ousted by a trespasser, the landlord 
may institute a summary suit for possession 
under section 9 of the Specific Relief Act. See 
Rangaswmi Iyengar v. Krishna Govinden (5), 
Jaganniitha Gharry v. Hama Hayer (G) and 
Innasi Pilhi v. Sivagnnnam Desikar{7). In 
Ammii V. liamaki-ishnaiH)y this Court held that 
where the mortgagee’s tenants were disposses¬ 
sed by the Government and subsequently held 
as tenants of Government, their possession 
as tenants of Government would be adverse 
not only to the mortgagee but to the mortgagor 
also. The learned Judges, Turner, C. J., and 
Muthuswarai Aiyar, J., observed: “ We cannot 
assent to the contention that so long as the 
mortgagor is entitled only to the equity of re¬ 
demption, there can be no invasion of his iu- 


(3) 9C. 307; 12 C. L. R. 19. 

(4) 33 C. 487; 3 C. L. J. 293. 

(5) (1910) M. W. N. 838; 8 Iiid. Cas. 84t; 9 il.L.T. 
205 

(6) 28 M. 238. 

(7) 5M. L.J. 95. (8) 2 M. 220. 


terest. Of course, there may be cases in which 
the estate of the mortgagee is alone the subject 
of trespass and the interest of the mortgagor 
is not assailed. The title by prescription may 
be acquired to the estate of the mortgagee 
leavingtheiuteresbofthe mortgagor unaffected, 
e.g., where a wrongful claimantestablisheshim- 
self in the place of the mortgagee admitting the 
interest of the mortgagor and claiming rights 
only on the footing of the mortgage. But there 
are other cases in which the rights and inerests 
of the mortgagor and mortgagee are equally 
invaded, e.g., when ur.dei a sale for arrears of 
revenue the purchaser acquires possession and 
thenceforward holds adversely both to the 
mortgagor and mortgageeor when the mortga¬ 
gor has remained in possession and a stranger 
ousts him from the lands.” The learned Judges 

goon tosaj':— Where the mortgagor may have 

made over possession to the mortgagee, if the 
interest of the mortgagor be invaded although 
he has not actual possession of the land, he 
cannot bring a suit for redemption against the 
wrong-doer, but a suit for the recovery of the 
interest from which he has been ousted accord¬ 
ing as he ha.s,or has not,been actually dispossess¬ 
ed of the land. The limitation which would 
have applied to his suit under the Act of 1871 
is prescribed by clause 143 or 145 to the second 
Schedule of the Act.” The same view was 
held by the Borab^iy Pligh Court in Ghznto v. 
Janki (9), dissenting from the earlir deci¬ 
sion in Vithuba v. Gonga Hatn (lO) and 
agreeing with Amma v. Ramakrishna (8) 
and Puttappa v. Timmaji (11). Poulton, 
J., no doubt, observed tliat the ouster 
ot the mortgagee unaccompanied by any fur¬ 
ther acts of aggression cannot give any cause 
of action to the mortgagor, and he thought 
that the principle laid down in Scott v 

(12), that where the pledgee 
of goods in his turn pledges them and the 
goods ultimately find their way to a 
stranger, the pledger would be entitled to 
recover them against a stranger, might not 
be applicable in India; and Telang ^ 
observed that according to English Law 
ejectment against a stranger cannot bo 
maintained in the name of the mortgagor 
except, perhaps, lu circumstances similar to 


(0) 18 13. 51. 

(10) 12 B. H. C. R. 180. 

(11) 14 B. 176. 

(12) 1 M. and R. 253. 
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those in which the action might be maintain¬ 
ed against the mortgagee himself, i.e, after 
payment of the mortgage-money. The 
learned Judge observed that though the 
rule in Knglish Law is due to the fact 
that the legal title is, under English Law, 
conveyed to the mortgagee, still it would 
seem that the same rule ought to be 
applied in India also. Both the learned 
Judges, however, were of opinion that the 
trespasser might prove that his possession 
was in fact adverse to the mortgagor also. 
The position of a landlord, with respect to 
his right to eject a trespasser, would seem 
to stand on a better footing than that of 
a mortgagor would generally stand. The 
mortgagor, when he gives possession to 
the mortgagee, has generally no interest in 
the land until the mortgage is redeemed. 
But the lessor is entitled to receive rent 
from his tenant. If the latter is ousted 
by a stranger, be cannot claim to recover 
rent against that stranger. AVould it be 
right then to say that he cannot also get 
hack possession of his land from him ? 
Suppose the tenant is in insolvent cir- 
cumstnce.'^. Ho would then be unable to 
recover his rent unless it be by obtain¬ 
ing a decree against the tenant and putting 
up the tenancy to sale. Suppose the tenancy 
is for 50 years and the tenant after his 
dispossession continues to pay the rent 
for 12 years but fails to do so sub¬ 
sequently. If the landlord has no right 
to recover possession against the trespasser, 
then it would seem that the landlord would 
not have any remedy at all for the re¬ 
covery of hi.s rent. For it would seem 
that a person who acquires a title by 
adverse possession against a teuaut is not 
bound to fulfil the obligations of the tenant 
that arise out of his contract with the 
landlord. See O'Connor v. Foley (13). 
There appear to me to be weighty reasons 
for holding that as against a stranger, a 


landlord is entitled to recover possession 
even though his tenant’s lease has not been 
teimiiiated. In Bissessuri JJabeHa v. Baroda 
Kunta hoy Choicdry (14), it was held that a 
landlord could claim against a trespasser 
that possession of the land should be given 
to his tenant. In Sarat Chundru v. Naritya 


[Idl2 

QopaL (15), the same view was maintained. 
There is no inflexible rule of law that a 
trespasser can refuse to give up possession 
to a plaintiff, simply because a third party 
may be entitled to possession as against 
him (the plaintiff). Thus, there are cases 
where beneficiaries may sue to compel a trustee 
to restore possession to the trustee; a senior 
member of a Malabar tarwod is in some 
cases entitled to recover possession from a 
person wrongfully holding the property of 
the tarwady although after getting posses¬ 
sion, he may be bound to give up the 
property to the karnam. In Womesh Ohunder 
Goopto V. Baj Narain Boy (16), a majority 
of the Court held that the possession of a 
trespasser would not be adveise to the 
landlord during the currency of an under- 
tenure but this decision was passed while 
Act XIV of 1859 was in force when there was 
no indication of the adoption of a contrary 
view by the Legislature such as we observe in 
Article 140 of i he later Limitation Act, A 
contrary view was taken,on the other hand, in 
Lekhra.) Itcy v. Court of Wards (17) and 
Brindab^n Okitnder Sircar Ohowdhry v. 
Bhoopal Chunder Biswas (18). In Krishna 
Qobind Dhar v. ILiri 0/iur»(3),already referred 
to, it was held that the landlord was not 
bound to sue the trespasser before the 
termination of the lease to his tenant. That 
case was followed in Sharat Sundari v. 
Bhobo Pershad (19), but there the tres¬ 
passer asserted only a tenancy right 
though not on the terms on which the land¬ 
lord had leased land to his real tenant. See 
also Qunga Kumar Mitter y, Asufosh Qosami 
(20). Ou the other hand, in Oobinda Nath 
Shaha Ohowdhry v. Snrja Kanta Lahiri (21), 
Bannerjte and liampini, JJ., held that the 
trespasser’s possession was adverse when the 
landlord sued for possession after obtaining 
relinquishment of his tenant’s right and the 
learned Judges distinguished the earlier 
cases in Sharat Sundari v. Bhobo Pershad 
(19) and Qunga Kumar Mitter v. Asutosh 
Gosatni (20). In Kishwar l^ath Sahoi Dey 
V, Kali Sankar Sahai (22), in which the facts 

(15) 13 C. L. J. 284j 8 Itul. Cua. 47. 

(ir>) 10 W. U. 15. 

(17) 14 W. K. 39.-). 

(IH) 17 W. R. 377. 

(19) 13 C. 101. 

(20) 23 C. 803. 

(21) 26 C. 400. 

U2) 10 C. W. N. 343. 


(13) (1905) 1 Iiish 1- 

(14) IOC. 1076. 
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■were very sitnil&r to those in the present 
case, it was held that the trespasser’s posses¬ 
sion might be adverse to the landlord. 

The learned Judges held that the 
principle of the decisions in Krishna Qobind 
V. Hari Churn (3) and Sharat Sundari v. 
Bhobo Pershad (19) was not applicable where 
the tenancy is one from year to year “inasmuch 
as the landlord could have determined such 
annual tenure if he were so minded.” They 
directed an inquiry into the question whether, 
as a matter of fact, the trespasser did hold 
adversely to the landlord. In Tkamman 
Pande v. The Maharaja of Vizianngaram (23), 
the Allahabad High Court preferred to hold 
that the landlord’s cause of action against a 
trespasser would not arise until the 
tenancy was terminated The learned 
Judges draw attention to the observations 
of Alarkby, J., in Bejoy Ghunder] Banerjee 
V. Kally Prosonno Mu^erjee (24), where that 
learned Judge said: “By adverse possession 
I understand to be meant possession by a 
person holding the land on his own behalf, 
or some person other than the true 
owner having the right to immediate 
possession.” But the whole question is whe¬ 
ther or not a landlord should be held to 
be entitled to recover possession against a 
strangei, notwithstanding that the tenant 
might be entitled to it as against the land¬ 
lord. In Ramanadan Ghetti v. Pulikutti 
Servai (1), this Court, no doubt, held that 
where there is a lease for a term outstand¬ 
ing, the landlord cannot seek to recover 
possession as against the trespasser during 
the currency of the term. See also Mola- 
mal Illath v. Secretary of State (2) and Narain 
Das V. Lalta Prasad (25). 

But in this case, as in Kishwar Nath 
Sahai Dey v. Kali Sankar Sahai (22), there is 
no outstanding lease for any definite term. It 
may be doubted whether the decision in 
Ravianadan Ghetti v. Pulikutti Servai 
(1) is in accordance with the view held 
both by this Court and by other High 
Courts, that a suit under section 9 of the 
Specific Relief Act may be maintained by the 
landlord against a trespasser and that the 
landlord can ask for relief under section 335 
of the Civil Procedure Code when his tenant 

(23) 29 A, 593; A. W. N. (1907) 185; 4 A. L. J. 726. 

(24) 4 C. 327. 

(25) 21 A. 269. 


is ousted from possession. On the whole, I 
am inclined to hold that the landlord’s cause 
of action against a trespasser arises when his 
tenant is dispossessed if the trespasser claims 
to hold the land adversely both to the tenant 
and to the landlord. The difficulty has been 
avoided in England by appropriate statutory 
provisions. There in the case of a tenancy 
from year to year or other period, the land¬ 
lord’s right to enter accrues at the end of the 
first year or other period from the last receipt 
of rent whichever last happens and he has 12 
years from that time in which he has to assert 
his right. Under the old law, the landlord 
might re-enter at the expiration of his lease 
or within 20 years from that time even though 
he had duringthe lease discontinued the receipt 
of rent from his tenant. Now, if he has discon¬ 
tinued receipt of the rent, behas 12 years from 
such discontinuance. Both in England and in 
this country, an equity of redemption and the 
right of a landlord as reversioner might be 
acquired by prescription by a stranger even 
though the mortgage or tenancy may not have 
come to an end. It seems to be in accordance 
with this principle to hold that the equity of 
redemption or reversion might be extinguish¬ 
ed during the continuance of the mortgage or 
tenancy, though it may nob vest as such equity 
or reversion in the person. 

The decision of this case, however, need not 
necessarily be rested on the conclusion I have 
arrived at on the general question as to the 
time from which limitation will run against 
a landlord in a suit against a trespasser. It 
would appear that in this ca.se the tenant 
completely abandoned possession of the 
land in 1892 without paying any rent 
to the plaintiff, though ho did not give 
any formal notice to him intimating his 
intention not to hold further as a tenant. 
In such a case, where the tenancy is only 
from year to year, it cau hardly be said that 
the tenant had any right which he 
could successfully assert agaiost his land¬ 
lord. As pointed out in 15 American 
Cyclopaedia of Law and Procedure: “An out¬ 
standing title sufficient to defeat an action 
of ejectment must be one which has a present 
subsisting and operative legal force.” Ram 
Chung v. Gora Chand Chung (23). 

There is yet another ground on which the 
plaintiff must be held not entitled to recover. 

(26) 24 W. R. 344. 
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It was not his case that the 3rd defendant 
acquired the title of the tenant by prescription 
and that he terminated the tenancy thus 
acquired by proper notice to quit. In para- 
gragh 5 of the plaint he alleged that the 2nd 
defendant was somehow holding the land 
and that he had no right whatever in the 
plaint land. The title by prescription was 
acquired by the 3rd defendant and not by the 
2nd. Tlie latter was only holding under the 
former. Admittedly no notice terminating 
the tenancy was given to the former. 

In the result, the second appeal must be 
allowed. 

I concur in the decree proposed by my 
learned brother. 

Appeal allowch 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 196 of 1910. 

December 1, 1911. 

Vreseni-. —Mr. Justice Mookerjee and 
Mr. Justice CarndufF. 

DIG BUOY ROY and othef.s—Plaintiffs 

—Appellants 
versus 

Sheikh ATA RAHAMAN and others— 
Defendants—Respondents. 

Jyin'llord aud (cnnnt—Receijyt of rent from transferee 
of holdhty-^Ilcccipt not as froyn transferee but agent of 
old tenant, effect of — Pleader, authoritg of—Receipt of 
claim from transferee and making it over to plaintiff— 
Whether amounts to recognition of validity of transfer 
—/■'trafZt’r—Aitj/n'e’jfi'ojj of question of fact, when binds 
client. 

Wlion rent has been received from the transferee 
of a hoMing i.ot as a transferee but only us the agent 
or ropresciitative of the original tenant, there is no 
recognition of the validity of the transfer. 

Ahvodeeram Chattcrjcc v. Rookhince Uoistohcc, 15 W, 
U. 197, followed. 

Srremattij Kiirani jMssi V. Sajoni Kant Singh, 12 C. 
W. N. 5:19, relied upon. 

liaroda Dutt v. Ifemlata Da.si, 3 lud. Cas. 

001; 13 C. W. N. 833, 10 C. L. J. GIO, referred to. 

Itj a suit for rent, the tenant alleged that he had 
IraiisfcnaMl the holding, and the transferoo was add* 
etl as a defomlaiit. The latter then made a payment 
of the amount claimed to the i>laiutiil'a Pleader who 
cerlihed the payment to the Court and made over 
th - ainount to the plaintiff: 

Held, that tho acceptance of the sum paid by the 
viausfereo did not amount in law to a recognition of 
the valitlity of the transfer. 

Ortur Lai Sirkar v. KonjCtf/ju’or Rhumik, G B. L. K. 
App. 92; Wilson v. Radha Bttian',2 C, W, N. 03 and 


Rasamory Pnrkait v. Srinulh Moyra, 7 0. W. N. 132, 
followed. 

A Pleader can bind his client by an admission upon 
a question of fact, provided that such question 
falls within the scope of tho suit in which he has been 
retained. 

Kower Narain Roy v. Srcencith, 9 W. K.. 495; Rajunder 
Naratn v. Bijai Qovind, 2 if. I. A. 203; Hingan Lai v. 
3r«nsa JJnjn, 18 A. 3St; Venkata v. Bhashyakarlu, 22 
M. 538 and Nando Lai v. Nistarinee Dassi, 27 C. 428; 
4C. W. N. 1G9, referred to. 

Therefore, w'hero there is no question as to the 
liability of a transferee-defendant in a suit against 
the transferor-tenant, much less is there any ques¬ 
tion as to tho validity of the alleged transfer, it would 
be beyond tho scope of the authority of tho Pleader 
to bind his client by an admission of the validity of 
the transfer. 

Appeal from the decree of the Sub Judge of 
HoDghly, dated December 9bh, 1909, reversiog 
that of the MuDsif of that place, dated Janu¬ 
ary 25th, 1909. 

Babu Alnl Krishna. Jioy, for the Appellants. 

Babu Jadu Nath KnnjUal, for the Respond¬ 
ents. 

JUDGMENT.—This appeal in directed 
against a decision by which tho Subordinate 
Judge, in reversal of the decree of the original 
Court, has made a decree in favour of the 
defendant in a suit for ejectment. There is 
no controversy as to the circumstances under 
which the action has been commenced. The 
plaintiff alleges that the holding in dispute 
is non-transferable, and that nevertheless the 
original tenant has transferred it to the de¬ 
fendant by a conveyance executed on the 
26bh March 1903. He, therefore, seeks to 
eject the defendant as a trespasser. The 
grounds upon which the claim is resisted, are 
three-fold; first, that the plaintiff has re¬ 
cognised the defendant as his tenant; secondlpt 
that the holding is permanent and transfer¬ 
able, and thirdly, that if it is an ordinary 
occupancy-holding, it is transferable by 

custom or local usage. 

The Court of first instance found in favour 
of the plaintiff upon each of these points and 
made a decree in his favour. Upon appeal, 
the Subordinate Judge has reversed that 
decision upon the first of the points stated 
and has dismissed the suit; he has expressed 
no opinion as to the second and third grounds 
on which the claim is resisted. 

On behalf of the plaintiff, it has been con¬ 
tended in this Court that upon the facts 
found there has been no recognition of the 
defendant as tenant by the plaintiff. It is 
not disputed that on the 17tU March 1908| 
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the plaintiff instituted a suit for rent against 
the original tenant for the period between 
April 1904! and December 1907. On the 9th 
April 1908, the tenant filed a written state¬ 
ment in which he alleged that he had trans¬ 
ferred his interest in the holding to the 
present defendant on the 26th March 1905. 
The transferee appeared in Court at the 
same time and prayed that he might be 
added as a defendant. The Court granted 
this application and the result was that the 
transferee was treated as a party defendant. 
On the same day, the transferee made a pay¬ 
ment of the amount claimed in the suit to 
the Pleader of the plaintiff who certified the 
payment to the Court, The Court thereupon 
recorded an order that the suit was dismissed 
on full satisfaction. It is not disputed that 
the sum paid to the Pleader was on that very 
day made over by him to the plaintiff. 

The Court of first instance upon these facts 
held that the acceptance of the sum paid by 
the transferee to the Pleader of the plaintiff 
did not amount in law to a recognition of the 
validity of the transfer. The Sub-Judge has 
taken a different view and has held that the 
plaintiff is estopped from ciuestioning the 
validity of the purchase by the defendant. 
On behalf of the plaintiff, this view has been 
controverted on two grounds, namely, first, 
that as the Pleader in his petition to the 
Court stated explicitly that he had received 
the money from the transferee viarfatioari, 
there was no recognition, and secondly, that 
the act of the Pleader was not binding upon 
the plaintiff as the Pleader had no authority 
to recognise the alleged transfer. In our 
opinion, there is no room for reasonable con¬ 
troversy that the acceptance of the sum paid 
by the transferee did not amount to a recog¬ 
nition of the validity of the transfer. It is 
clear from an examination of the terms of the 
petition that the Pleader acted very cautious¬ 
ly. The petition recited that the sum had been 
paid through the transferee. The Bengali 
word used is marfatwari. The learned Vakil 
for the appellant has invited our attention to 
the cases of Oaur Lai Sarkar v. Lameswar 
Bhnmik (1), Wilson v. liadka Luliri (2) and 
Rasamoy Furkait V. Srinafh Moyra (3), where 
the earlier authorities on the point will be 

(1) 0 B. L. R. App. 92. 

(2) 2 C. W. N. 63. 

(3) 7 C. W. N. 132, 


found collected to show that an acceptance of 
rent under circumstances similar to those of 
the present case does not in law operate as a 
recognition of the validity of the transfer. 
The cases mentioned undoubtedly support 
the contention of the appellant. But tlie 
case nearest in point is that of Khooheram 
Ghatterjee v. Rf'okhinee Boistobee (4), wbicli 
is a direct authority for the proposition that 
when rent has been received from a trans¬ 
feree not as a transferee but only as the 
agent or representative of the original tenant, 
there is no recognition of the validity of the 
transfer. A similar view underlies the 
decision in Kwani Bassi v. Saioni Kant Singh. 
(5). The view we take is not opposed 
to the decision in Baroda Churn Butt v. 
Ilemlata Basi (6), where it was ruled that 
acceptance of rent from a mortgagee of an 
occupancy-holding in his character as mort¬ 
gagee amounted to a recognition of the vali¬ 
dity of the mortgage. It is obvious that in 
that case the money was accepted by the 
landlord from the transferee who professed to 
act in a particular character and that character 
was recognised by the landlord. Similar 
observations apply to the decision in Thomas 
Barclay v. Syed Ilossain Ali Khan (7), where 
money was accepted by the landlord with 
notice that it was deposited by a transferee 
who claimed proiecticn in that character. 
The decision of the Judicial Committee in 
Naha Kumari Bebi v. Beh ni Lai Sen (8), 
upon which much reliance was placed by the 
learned Vakil for the respondent, is also 
clearly distinguishable. In that case, the 
money was paid by the occupier who claimed 
to be a transferee of the disputed tenure, and 
the receipt granted to him showed that the 
landlord recognised that he made the pay¬ 
ment in his character as transferee. Conse¬ 
quently, the acceptance of money under such 
circumstances was equivalent to a recognition 
of the validity of the transfer. It has been 
argued, however, by the learned Vakil for the 
respondent that the language of the petition 
is ambiguous and that as the transferee was 
an infant on whose behalf the rent was paid 

(4) 15 W. K. 197. 

(5) 12 C. W. N. 539. 

(6) 3 Ind. .'IGI; 13 C. W.N.833; 10 C. L. J. 610 

(7) 6 e. L. J. COl. 

(8) 34 U. 902; 2 M. L. T. 4S3; 6 0. L. J. 122- 11 C 
W. N. 865; 4 A. L. .1. 570; 9 Bom. L. R. 840' 17 M l, 
J. 397; 34 I. A. 160, 
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by his guardian, the statement in the peti¬ 
tion might well be interpreted to mean that 
the money was received from the infant 
transferee through his guardian. We are not 
prepared to accept this ingenious construc¬ 
tion. We cannot overlook the fact that the 
presumption is that the Pleader acted within 
the scope of his authority. It is now well 
settled, as is clear from the decision in Bhut 
l^ath Sircar v. Ram Lai Sircar (9) and Joga- 
pati V. ^A-a?n6arn{10), that although a Pleader 
has no power to compromise a suit unless he 
is specially authorised in that behalf, he can 
bind his client by an admission upon a ques¬ 
tion of fact, \_Koioer Narain v. Sreennth (li); 
Ra.innder Naraiu v. Bijat Oovind(i2); Hingan 
Lai V. Mansa Ram (13) and Venkata Nara^ 
simha v. Bhashyakarlu (14)], provided that 
question falls within the scope of the suit in 
which hehasbeenretained[Nn»«do Lnl v. Niata^ 
rinee Vassi (15); Stvinfer v. Chelmsford (16).] 
In the case before us, the question in contro¬ 
versy in the suit for rent was the liability of 
the original tenant defendant to pay to the 
plaintiff landlord the rent claimed. There 
was no question as to the liability of the 
transferee defendant, much less was there 
any question as to the validity of the transfer 
alleged. Under these circumstances, it would 
clearly be beyond the scope of the authority 

of the Pleader to bind his client by an ad¬ 
mission of the validity of the transfer. It 
was possibly this fact which led the Pleader 
to act with caution and justifies tlie langu¬ 
age used by him in the petition. We are, 
therefore, of opinion that there has been no 
recognition of the validity of the transfer in 
favour of the present defendant. In this 
view, the decree made by the Subordinate 
Judge cannot be sustained. 

The learned Vakil for tho respondent has, 
however, strenuously contended that it is 
possible to support the decision upon a 
different ground. He has argued that if the 
payment of tlie 9lh April, 190S. bo deemed 
to have been made not by the tiansferee as 
such but as on behalf and for the benefit of 
the oiiginal tenant, there was a recognition 

(U) 0 C. W. N. 82. (liJ) M. 271. 

(U) U W. It. 4Hr>. 

(12) 2 M. 1. A. 253. 

(13) 18 A. 384. 

(14) 22 M.538. 

(15) 27 C.428;4C. W. N. ICO. 

(10) 1 !■'. u»d i\ 010. 


of the subsistence of the tenancy in spite of 
the transfer of the 26th March 1906. Con¬ 
sequently, there has been no abandonment of 
the tenancy and the defendant is entitled to 
resist the claim for ejectment on the ground 
that a subsisting tenancy still intervenes 
between the plaintiff and the defendant. 
In support of this proposition, reliance has 
been placed upon the decision of the Judicial 
Committee in the case of Qiidhari Lall Roy v. 
Bengal Government (17). That decision, how¬ 
ever, is clearly distinguishable and is of no 
assistance to the respondent. The decision 
is meiely an authority for the elementary 
proposition that the plaintiff in an action in 
ejectment must succeed on the strength o£ 
his own title and that it is open to the de¬ 
fendant, though he may have no title, to 
plead jns tertii to defeat the claim of the 
plaintiff. In the case before u.s, even if it 
be assumed that the effect of the acceptance 
of the money paid on the 9th April 1908, is 
the recognition of the subsistence of the ten¬ 
ancy up to December 1907, it does not 
follow that there was any tenancy in exist¬ 
ence at the date of the institution of the suit. 
It is nob disputed that at the time when the 
present action was commenced, the original 
tenant was not in occupation, and the person 
in possession was the defendant. It is also 
not disputed that the defendant came into 
occupation on the assumption that he had 
acquired a valid title by purchase, and that 
his transferee had severed his connection 
with the holding. Under these circum¬ 
stances, the legitimate inference is that there 
had been an abandonment of the tenancy by 
the oiiginal tenant. Tbe defendant, there¬ 
fore, if the holding is not proved to be 
transferable, is a trespasser in occupation and 
is liable to be ejected. 

The result is that this appeal is allowed, 
and the decree of the Subordinate Judge set 
aside. As the questions raised in the third 
and fourth issues have been found against 
the defendant by tho Subordinate Judge, the 
decree of tbe Court of first instance will be 
restored. In view of tbe fact that the de¬ 
fendant paid a sum of money which found 
its way into the hands of the plaintiff, we 
direct that each party bear his own costs of 
the litigation throughout. 

Appeal allowed, 

(17) 12 M. I. A. 4-18; 1 B. h. R. 44 (P. C.); 10 
W. li. 31 (?. C.). 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 31 of 1910. 

November 21, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

SAJJAD HOSSAIN and others — 
Plaintiffs—Appellants 
versus 

RAM LAL SHAHU— Dependant— 

Respondent. 

Suii^Instiiution—Failure to carry out strictly judi¬ 
cial order or statutory direction—Suit nlloiced to be 
withdrawn—Payment of defendant's costs made condi¬ 
tion precedent to institution of fresh —Institution oj 
Iresh suit without paying dejendant's costs—Costs paid 
subsequently on date fixed by Court—fiuit to he treated 
as filed on day costs were paid — Judgment—Judgment 
based on decision of question not in issue, had. 

It cannot be laid down as an inflexible proposition 
of law that failure to strictly carry out statutoiy 
directions or judicial orders does always make it 
obligatory upon a Court of Justice to dismiss the suit 
as improperly instituted. 

Jagat Tarini Dasi v. Naha Qopal (haXi, 34 C. 305; 
5 C. L. J, 270 and Sarat Chandra Banerjee v. .^Ipurba 
Jirishna Boy, 11 Ind. Cas. 187; 15 C. W. N. 925; 14 C. 
L. J. 55, relied upon. 

A suit was allowed to be withdrawn witli liberty to 
bring a freslt suit on the same cause of action, but the 
payment of the defendant’s costs was made a condi¬ 
tion precedent to the institution of tlic fresh suit. 
The plaintiff brought a frcsli suit without paying the 
costs of the defendant. The Court, upon an objection 
taken on beliaif of the defendant, directed that those 
costs must be paid within a dav, and they were dulv 
deposited: 

Held, that the suit was competent, but it must be 
taken to have been validly instituted only on the day 
on wliich the costs were deposited. 

Jogi Ahir v, Bishen Dayal, 18 C. 83; Join iluchi v. 
Budhiram Muchi, 32 C. 339; 1 C. L. J. 43 and On, i 
Lai V. Lala Naggu I^il, 10 Ind. Cas. (i; 14 C. L. J. 10.1; 
15 C. W. N. 998, relied uposi. 

Chandu I.al Khusalji y. Aicud bin Umed SuUan, 21 
B. 351, distinguislied. 

A judgment based upon the decision of a question 
which was neither raised in the written statement, 
nor is covered by any of the issues, is bad. 

Appeal from the decree of the District 
Judge of Saran, dated September 29th, 19^9, 
reversing that of the Second Sub-Judge of 
that District, dated April 19th, 1907. 

Moulvis iSycd Shaimul Huda and ijyed 
Enaytt Karim, for the Appellants. 

Di. Rash Bekary Gfiose and Babu Dtvorha 
Nath Mitter, for the Respondent. 

JUDGMENT.—The .subject-matter of the 
litigation which has given rise to this appeal 
is one-fourth share of Mouza Ordewa. 
The plaintiffs-appellants base their title on 
a mortgage-deed executed by the owners on 


the 27th February 1&93. The defendant 
founds his title on a subsequent purchase at 
a sale held under the Public Demands Re¬ 
covery Act. The case for the plaintiffs is 
that the mortgagee enforced his security and 
obtained a decree on the 16th December 1898, 
which was subsequently made absolute on 
the 30th June 1899; thereafter the decree 
was assigned in their favour on the 19th 
May 1901. The decree was executed in due 
course and the property purchased by the 
plaintiffs. The defendant resisted the claim 
substantially on the ground that the mort¬ 
gage was fictitious and that, consequently, the 
plaintiffs had nob acquired any valid title to 
the property. 

In the Court of first instance, the Subordi¬ 
nate Judge held that the mortgage, bond 
relied upon by the plaintiffs was a genuine 
transaction. He also found that the con¬ 
sideration for the as.signment of the mort¬ 
gage-decree had been sufficiently proved. 
In this view, the Subordinate Judge made 
a decree in favour of the plaintiffs. Upon 
appeal, the District Judge has reversed that 
decision. In, an elaborate judgment he has 
held that the assignment in favour of the 
plaintiffs was fraudulent, and, so far as 
we can gather, he was also inclined to doubt 
the genuineness of the mortgag© transaction. 

The plaintiffs have now appealed to this 
Court and on their behalf it has been contend¬ 
ed that the judgment of the District Judge 
is vitiated, because his conclusions are based 
upon the decision of a question, namely, the 
true nature of the as.signment of the mort- 
gage-decree, which w'as neither raised in the 
written statement nor is covered by any of 
the issues. In answer to this argument, it 
has been contended on behalf of the defendant 
that the findings of the District Judge are 
conclusive and cannot be questioned in second 
appeal. An attempt has also been made to 
support the decree of dismissal made by the 

District Judge on the ground that inasmuch 

as the suit had been instituted without the 
previous payment of the costs incurred by 
the defendant in an earlier litigation relating 
to the same subject-matter which was with 
drawn by the plaintiffs, the suit was not 
raaintainable and was liable to be dismissed 

ou that ground alone. It is necessary to con- 

aider in the first place, tlie validity of this 
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Ifc appears from an examination of tlie 
record that in the previous suit, the Court 
granted the plaintiffs leave to withdraw 
from their suit, with liberty to bring a fresh 
suit on the same cause of action, provided 
the defendant was paid his costs of the suit. 
It was further stated that the payment of 
costs would be a condition precedent to the 
institution of a fresh suit, if any, by the 
plaintiffs. This order was made on the lO&h 
April 1906. It is admitted that on the 5th 
October 1907, the plaintiffs commenced the 

present action without the payment of the 
cDsts awarded to the defendant. A prelimi¬ 
nary objection was thereupon taken by the 
defendant and the Court directed, on tlie 
26bh August 1903, that the coats must be 
paid within a day. The costs were duly 
deposited on the day following and the Sub¬ 
ordinate Judge held that the .suit was 
competent. In support of this view, the 
Subordinate Judge appears to have relied 
upon the case of Abdul Aziz MoUa v. Ebrahtm 
Moll'.i (1). The District Judge has, upon 
this part of the case, accepted the view of 
the Subordinate Judge and has distinguished 
the case of hare NoHtDas v. Syfd Hoifsuin AJi 
(2), upon which reliance was placed on be¬ 
half of the defendant. In this Court, it has 
been argued by the respondent that as 
payment of costs was a condition precedent 
to the institution of a fresh suit by the 
plaintiffs, the suit cannot ba treated as 
properly instituted. In support of this 
po.sition, reliance has been placed upon the 
decision in Chauiu Lai Khnsnlji v. Aw id 
bin Umar Suit tn (d). In our opinion, the 
case just mentioned is distinguishable. No 
doubt, the order made on tlie 18th April 
1906 ought to have been carried out before 
the suit was instituted and the suit must bo 
taken to have been validly instituted only on 
the day on which the costs were deposited. 
This, howevei-, does not affect the position 
of the defendant, because no question of 
limitation arises whether the suit be taken 
to have been instituted on the 5bh October 
1^ 07 or on the 27th August 1908. We are, 
(therefore, of opinion that it is not obligatory 
upon the Comb to dismiss the suit on tlie 
teclinical ground that the plaint had been 

(1) 31 C. 91)5. 

(2) lU W. X. 8; 2 C. h. J. 480. 

( 3 ; 21 li. 851 . 


presented before the costs were paid to fch© 
defendant. The view we take is supported 
by the decisions of this Court in the cases of 
Jogi Ahir v. Bislien Dayal (4); Jeun Muchi v. 
Budhiram Muchi (5) and Gopilal v. Lala 
d!Taggu Lai (6). The cases of Jagat Tarini 
Dasi V. Nab'X Qopal Chaki (7) and Sara 
Chandra Banerjee v. Apurha Krishna Roy (8), 
show that it cannot be laid down as au 
inflexible proposition of law that failure to 
carry oat strictly statutory directions or 
judicial orders does alway.s make it obliga¬ 
tory upon a Court of Justice to dismiss the 
suit as improperly instituted. We must, 
therefore, overrule the objection taken on 
behalf of the respondent. 

In so far as the appeal is concerned, it is 
clear from an examination of the written 
statement ai d the issues framed in the case 
that no question was raised as to the fraudu¬ 
lent nature of the assignment of the decree 
in favour of the plaintiffs. Reliancs was 
particularly placed on behalf of the respond¬ 
ent upon the sixth and the seventh para¬ 
graph of tlie written statement. Bub it is 
clear that in these paragraphs, although the 
mortgage transaction is impugned as fraudu¬ 
lent, no referencs is made directly or indirect¬ 
ly to the assignment in favour of the plaintiffs. 
It is further manifest that no such question 
was rai.spcl in the third issue which is in 
the following terms:— 'Was the mortgage- 
bond relied on by the plaintiff a sham tran¬ 
saction. Were the decree obtained on it and 
the sale in execution thereof tainted with 
fraud? ’ In cur opinion, the District Judge 
ought not to have determined the question 
of the true character of the assignment which 
was not impeached as fraudulent in the 
Court of first instance. The only question 
before him was whether the mortgage-bond, 
which was the foundation of the title of the 
plaintiffs, was or was not a genuine Iransac- 
tiuu 

The result, therefore, is that this appeal 
must be allowed, the decree of the District 
Judge set aside and the case remanded to 
him in order that the appeal may be re-heard. 

(4) 18 C. 83. 

(.5) 32 C. 339; 1 C. L. J. 43. 

(6) 10 Iml. Cas. 6; 14 C. L. J. 105; 15 C. W. N- 
998. 

(7) 34 C. S05; 5 C. L. J. 270. 

(8) 11 lud. Cus. 187; 15 C. \V. N. 925; 14 0. h. J 
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The District Judge will first consider the 
question raised in the third issue. If that 
issue is answered against the plaintiffs, the 
suit must be dismissed, IE it is answered in 
favour of the plaintiffs, the questions raised 
in the fourth, fifth and sixth issues must be 
considered. The costs of this appeal will 
abide the result. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

FULL BENCH. 

Second Civio Ap.^eal No. 43 op 1910. 

May 23, 1912. 

Present: —Mr. Justice Robertson, Mr. Justice 
Raitigau and Mr. Justice Shah Din. 
GANBSHA AND OTHERS—Plaintiffs— 

Appellants 

versus 

MUL OHAND and others—Dependants — 

Respondents. 

Civil Procedure Code (Act XIV of 1882), 462, 506 

—Civil Procedure Code V of 1908), O. XXXII, r. 7, 
andSch. II, Para.l—Applicnfioyi to Courffor reference to 
arbitration,whether an'^agreement"—Guardinnad lifcem 
or next friend of minor, whether can make application 
without leave of Court, or xvhether he can agree to be bound 
hij oath of the other party without such leave—Leave to 
he expressly recorded—Effect of absence of such leave — 
Agreement void against minor but only roid.'iblc against 
other parlies—Minor —Duty of Court. 

Under tho Civil Proceduro Code of 1882, as 
well as under I ho Code of 1908, the "uardian 
ad litem of a minor defendant, or tho next friend 
of a minor plaintitf, must obtain the express 
sanction of tho Court, if he wishes, on heluilf of 
his ward, to refer the matter in dispute or .any 
question involved in tlio suit to arbitration; and an 
omission, on tho part of such guardian or next friend, 
to obtain such sanction has the effect of making 
all proceedings consequent on such reference voidable 
against all parties other than tho minor. Inother words, 
an npplicaticn of the guardian or next friend under 
scctioi; 506 of the former Code or under Schedule IF, 
para, lof tlie present Code, comes within tho purview 
of section 402 of tho former Code or Order X.KXII, 
rule 7 of tho present Code, as tho case may he, and 
unless the leave of tho Court is expressly obtained and 
recorded, the application to refer will liavo the same 
effect, and bo open to the same objections, as would 
any other agreement or compromise entered into by 
such guardian or next frien<l with reference to the 
suit without the leave of the Court expressly recorded 
iu the proceedings. 

The leave or sanction of tho Court must be obtain¬ 
ed and must be expressly recorded if the reference to 
arbitration is to be valid for all purposes and against 
all parties including tho minor, but in a case whore 


such sanction has nob been obtained, the reference is 
not necessarily invalid or void. The minor alone can 
claim to avoid it. 

A reference to arbitration, is an agreement with 
reference to tho suit and as such within the pur¬ 
view of the general provisions of law embodied in 
section 462 of the former Code and Order XXXII, 
rule 7 of the present Code. 

A reference to arbitration, under section 462 of the 
Code of 1882, or under tl»e first para, of the second 
Schedule to the present Code, has “reference to tho 
suit,” for it is only matters in difference in the suit 
that can bo so referred to arbitration through the 
Court. Tlierefore, an application preferred to tho 
Court by tho parties, agreeing to make such refer¬ 
ence, is an “agreement.” 

Tlie provisions of section 462 of the Code of 1882 or 
of Order XXXII, rule 7 of the present Code are enact¬ 
ed for the protection of minors who are unable to look 
after their own interests and to whom the Court stands 
in a ^ua.st-tutelary position. The guardians and next 
friends of minors are not invariably honest, and even 
if honest, are sometimes careless and occasionally lack¬ 
ing in intelligence. Therefore, the duty of safeguard¬ 
ing the interests of the minors, so far as is practicable, 
is thrown upon the Courts. 

Quiere —Whether tho express sanction of the Court 
is not needed when a guardian or next friend of a 
minor agrees, on his behalf, to be bound by the oath of 
the other party to the suit? 

Second appeal from the order of the Ad¬ 
ditional Divisional Judge, Ferozepore, Divi¬ 
sion, dated 2nd August 1909, confirming 
that of the District Judge, Hissar, dated 
18th January 1909, dismissing the claim. 

Mr. Beni Farshad Khosla and Lala La-jpat 
Rai, for the Appellants. 

Lala Dwurka Das, for the Respondents. 

ORDER OF REFERENCE. 

The facts of the present case are as 
follows:— 

The village mamn Bboda Khera, in the 
Hissar District, was originally owned by the 
Skinner family and was sold in its entirety 
on the 7th January 1893 to one Sheikh 
Allah Dia of Delhi. 

Fourteen persons, who owned occupancy- 
rights in the village, brought a suit for pre¬ 
emption in respect of the sale, and among the 
plaintiffs was Rawal, the grandfather of the 
present plaintiffs. The claim for pre-emption 
was dismissed by the Sub Judge, Hissar, 
whereupon the pre-eraptors appealed to this 
Court and it was during the pendency of that 
appeal that Rawal died and as his .son Lakha, 
the father of plaintiffs, had pre-deceased him, 
the plaintiffs were brought on the record as 
his representatives with Bishna, their pater¬ 
nal grand-uncle, as their guardian ad litem. 
The appeal was decided in favour of the 
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pre-emptors on the 12fch April 1897, and 
they were accordingly granbed a decree 
conditional on the payment of Rs. 11,320 to 
the vendee. 

It appears that the pre*emptora had been 
compelled to borrow large sams of money 
from one Jalla for the purposes of this case. 
Subsequently, Jallu pressed for payment, and 
in order to pay him off, the pre-emplors had 
recourse to present defendants, Mul Chaod 
and Behari Lai, and executed a mortgage- 
deed (containing a conditional sale clause) 
in favour of the latter for Rs, 28,000, This 
mortgage'deed was signed among others by 
Bishna acting both for himself and as guar¬ 
dian of the present plaintiffs who were then 
minors. 

The consideration for the mortgage was 
stated to be,— 

(1) Rs. 13,716 and Rs. 457 both due to 

Jallu. 

(1) Rs. 1,800 due on book accounts by 
Rawal, deceased, and Puikha, another of the 
pre-emptors, and 

(3) Rs. 12,027 received in cash p.t home 
on the 27bh April 1897, V.e., two days before 
the execution and registralion of the mort¬ 
gage-deed. 

Ou the 19th August 1898. the said mort- 
ga gees sued for possession of the land in 
accordance with the terras of the mortgage- 
deed and on, the 8th October 1898, obtained 
an ex parte decree against all the mortgagors, 
Bishna being specified in that plaint as the 
guardian ad Htern of the minora. Subse¬ 
quently, Bi.shna and others applied to have 
the ea’te decree set a.sido on the ground 
that no summons had been received by them, 
and that they had no notice of the au*t. 
It is not clear whether tlie Court was satis¬ 
fied of the truth of this allegation or not, but 
it passed an order to the effect that the 
fx parte decree would he set aside on the 
applicants’ paying a sum of about Rs. 300 
to the mortgagees within a specified period. 
Tins sum was not paid and the application 
was consequently dismissed. 

The mortgagees thereafter pressed for 
payment of the debt due on the mortgage 
with the result that a fresh airangement 
was come to between the parties, and on (he 
Olh .lanuary 1899, a sale-deed was executed 
by the original mortgagors whor-ehy ’,rd of 
the village was sold outright to Mul Ohand 
and Behari Lai for an ostensible consider¬ 


ation of Rs. 17,940. On this occasion, no 
cash was paid to the vendors but the original 
mortgage'debt was rsdneed by the said 
amount and the remaining f rds of the vil¬ 
lage continued under mortgage for Rs. 16,000. 
This sale-deed was executed ou behalf of the 
present plaiatiff.s (who were then still 
minors) by their mother, Musammat Shero, 
acting as their guardian. The original 
mortgage-deed of the 29fch of April 1397 
still remained in force as regards the f rds of 
the village and on the 19fch of January 1903, 
the mortgagees sued for foreclosure of that 
mortgage. lu that suit the present plaintiffs 
were represented by their mother, Musammat 
Shero, as guardian ad Uteiriy and notice was 
issued to her in that capacity though we 
are unable to find upon the record any order 
formally appointing her guardian ad litem. 

The mortgagees’ claim for foreclosure was 
contested by all the parties interested in¬ 
cluding Musammat Shero, and it was pleaded 
in answer to the claim that the consideration 
for the mortgage of the 29fch April 1897 had 
not fully passed, and that in any event the 
oale of the one-third of the village on the 
Gth January 1899 had bean intended to pnt 
an end to the mortgage and to relieve the 
remaining §rds of tho property frorn thfib 
incnmbraoca. Issues were framed, and evi¬ 
dence was taken but on the ISth of November 
1913, all the mortgagors including 
Shero, who purported to act ou behalf of the 
present plaintiffs, and the mortgagees 
presented a joint application under section 
506, Civil Procedure Code of 1882, to the 
Court to the effect that they desired to refer 
the dispute to the arbitration of two man. 
namely, Lala Har Sarup, SahuUr, and 
Sanwan, Bishnoi^ Sarhrah Lamhardar of this 
village. The dispute was referred according¬ 
ly, and on the 14th of January 1901, the 
said arbitrators gave an award in which all 
the points involved in the dispute were 
decided in favour of the mortgagees. Various 
objections to the award were taken by the 
m or t pa gore but were all overruled by tbe 
Additional District Judge who, on the 2ird 
of January 1904, passed a decree in favour 
of the mortgagees based on that award. The 
mortgagors including Musammat Sfiero 
appealed from that decree to this Court, but 
it was held that no appeal lay and that there 

was no ground for interference on the revi¬ 
sion side. After this decieioD, four suits werq 
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broug'lifc by sonle or other of the repreaenta* 
tives of mortgagfors with a view of escaping 
the conseqaencea of the decree of the 23rd of 
January 1904, and in one of these cases, 
nainely that fof Sada Sukh v. Mul Ghand, 
which was finally decided by a Division 
Bench of this Court, the questions involved 
were very similar to the questions before us 
for decision in the present case. (See Civil 
Appeal No. 129 of 190S). In all these cases, 
the mortgagees were successful, and the 
present suit constitutes the fifth occasion 
since the decree on the award on which they 
have had to meet objections on the part of 
the mortgagors. 

present plaintiffs claim possession of 

l/31st share of the said land in Mama Bhoda 

-ivhera and the claim is based upon the 
grounds,— 

(а) that the decree based on the award 
0 the arbitrators is not binding upon the 
plaiDtiiis because 

(1) the Court did not in express terms 

sanction the reference to arbitration 
so far as the interests of plaintiffs 
(minors) were concerned (section 
462 and section 506, Civil Procedure 
Code of 1882), and 

(2) Musammat Shero was guilty, as guar¬ 

dian, of gross negligence in permit¬ 
ting the dispute to be referred to 
arbitration, especially to the arbi¬ 
tration of a man who was partial 
to the mortgagees and of a man 
(Sfinwan IMall) wlio, tliough a 
Bishnoi and Sa-ihrak Lamhardnr, was 
illiterate and a creature of the mort¬ 
gagees; and 

(б) that in any event the sale of the Gth 
of January 1899, is assailable by tbe plaintiffs 
and that it should not be held to be binding 
on them as it was in no sense effected for 
their benefit or for any necessary purpose. 

■D t*’-*^* ll't’ two items of 

Rs 13,716 and Rs. 457, which formed part 
of the consideration for the mortgage of the 
29th April 1897, cannot be assailed, as fche<=e 
sums were unquestionably paid to Jallu the 
man who originally advanced money for the 
purposes of the pre-emption suit. In the 
lower Courts, there was some dispute regard- 
mg the Item of Rs. 1,800 alleged to have 
been due from Rawal and Purkha on book 
accounts, but it was tacitly admitted before 
pa that this Item also could not be Bucceas- 


fully challenged. The real contention bet¬ 
ween the parties centres round the item of 
Rs. 12,027 and with this item we shall have 
to deal presently. But before proceeding to 
do so, we may note that plaintiffs’ claim has 
been dismissed in its entirety by the Courts 
below. 

The District Judge found that plaintiffs 
were bound by the acts of their grand-uncle 
and mother, and that their suit was, in his 
words, "quite absurd,” 

The learned Divisional Judge agreed that 
the plaintiffs* claim, however viewed, was 
unsustainable. He admitted that there 
were some points about the alleged pay¬ 
ment of Rs. 12,027 which were open to 
suspicion, but after a careful consideration of 
the facts and the argument addressed to 
him, he found that that sum had in fact 
been paid to the mortgagors, that there was 
good reason for holding that the minors’ 
share of that amount (which at the most 
amounted to about Rs. 870) had been paid to 
their guardian and bad been used in settlingthe 
claim which one Sewa had against tbe estate 
of their grandfather, Rawal, and that 
neither Bishna nor Musammat Shero had 
been guilty of any such negligence as would 
enable the plaintiffs to undo what those 
per>on.s, acting as their guardians, had done 
on their behalf. Tlie learned Judge accord* 
ingly dismissed their appeal with costs. 

Plaintiffs’ further appeal to this Court 
has been argued before us at great length, 
and we have very carefully listened bo the 
arguments and studied the evidence on the 
record. We may conveniently discuss the case 
first with regard to the merits, and secondly 
with regard to the law points involved. 

As regards the first part of the case, we 
may say at once that we are not satisfied 
that plaintiffs have shown that their mother 
and de facto guardian, Musammat Shero, was 
guilty of such negligence as would justify ns 
in setting aside the sale of the 6th January 
1899 in which she joined, or (apart from 
other considerations) the mortgage of the 29th 
April 1897 and subsequent proceedings 
thereupon. The whole of the argument 
upon this part of the case revolves round 
the alleged payment of Rs. 12,027 to the 
mortgagors; and it raayberiefiy be thus sum* 
mansed:—There is no proof that this large 
sum of money was actually paid to the 
mortgagors, while the fact that it was said 
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to have been paid at boDie two days before 
the registration of the mortgage-deed raises 
strong saspicion as to its genninencss; that 
in any event it is not shewn that any part 
of the said sum was received by the 
minors, or was for their benefit, that Bishna 
acted negligently in not having the ex parte 
decree obtained by the mortgagees on the 
8th October 1898 set aside, so far as the 
minors were concerned; that in view of the 
above mentioned facts, Musammat 8 hero, 
when purporting to act as the gusrdian of 
her minor sons, was grossly negligent of their 
interests when she 

(1) joined in the sale of the 6th January 
1899, which was in no way for tlieir benefit: 

(2) consented to the dispute in the sab- 
sequent foreclosure proceedings being referred 
to arbitration at all; and 

(3) agreed to accept Har Sarup and 
Sanwan as arbitrators. 

In our opinion, ^fusammat Shero was 
guilty of no negligence and acted throughout 
in the best interests of the minors. There 
may be some suspicion as to whether the 
full sum of Rs. 12,027 was actually paid to 
the moitgagees, and the fact that so large a 
sum was not paid before the Sub-Registrar 
does undoubtedly lend colour to the sugges¬ 
tion that there was something not quite 
above board in connection with it. But we 
cannot lose sight of the fact that in every 
decision which has been given upon this 
point, up to date payment of the amount 
has been found established, and in the 
present case the Courts below are agreed in 
holding that, it was made and there are 
good and substantial reasons in support of 
this finding, for it is almost incredible that 
14 adult men of understanding would on 
several occasions have admitted receipt of so 
large a sum if in fact it had been a purely 
fictitious item. The minors’ share in the sum 
was of alincst irsignificant value, about 
Ks, 370, and we cannot agree that Mnsammat 
Shero was neglectful of their interests when 
she accepted it as an established chai’go upon 
their propel ty. All the male members cf 
the family, including Bishna, the minors’ 
paternal grand-uncle, had acknowledged its 
correctness ns aflectiitg their own shares, and 
it is absurd to argue that a woman ought 
to have been more careful than they (who 
knew the facts more thoroughly) were in 
connection with their own interests. In the 


case of Sada Sukh v. Mul Ohand^ to which 
reference has been made, the same 
question arose and with regard to the 
same transaction, and in their judgment in 
that case, the learned Judges who decided 
the appeal to this Court, observed:— 

*‘As regards the second point, we agree 
with the Courts below in holding that the 
mother of the plaintiff-appellant acted quite 
properly and within her lights as de facto 
guardian of her son in joining the male 
members of her family, who were quite compe¬ 
tent to safeguard their common interest, in 
selling one-third share of the village lands in 
1899 and in subsequently agreeing to refer the 
matter in dispute to arbitration in the course 
of the foreclosure suit brought by the present 
respondent. It is difficult to see what other 
action the plaintiff-appellant’s mother could 
have taken to protect his interests, and 
except indulging in generalities of an abstract 
character, which do not affect the practical 
aspects of the matter, the plaintiff-appellants 
Counsel was unable to tell us in what way 
the lady could have acted save in concert 
with her near relations in safeguarding her 
sons’ rights in the laud;” (see Civil Appeal 
No, 129 of 1908). 

We see no justification for taking a 
different view of the facts in the present 
case where another mother is charged, upon 
practically the same facts, with neglect of 
her son’s rights. 

Mr, Lajpat Rai contended that Mu^ammat 
Sheio should not have agreed to the sale of 
the 6th January 1899, because Bishna 

had negligently allowed the ex parte decree 
of the 8th October 1898 to pass urichailenged, 
and, tecondJy, because the minors did notin any- 
way benefit by that sale. But we fail to &ee. 
how Jfwsajnniof Shero could, with any hope o 
success, have disassociated herself from the ac fl 
of the male mortgagors who were adults and 
who were concerned equally with the 
in both these proceedings. Even if Bishna had 
been negligent in allowing the ex parte decree 
to stand—a point which is by no means clear 
— it must be remembered that that decree 
was passed against all 14 mortgagors, the 
majority of whom undoubtedly accepted i 
ns binding upon them, while even the sma 
minority, who, with Bishna, were at 
dined to dispute it, subsequently decided to 
take no further action with regard to it. In 
these circumstances, the plaintiffs* mother 
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might with every reason have concluded that 
ifc would he a waste ot her son’s money to 
contest a decree which all the male members 
had agreed to accept. Furthermore, it is not 
clear how Musammat Sheco could have chal¬ 
lenged that decree once Bishna had had an 
opportunity of setting it aside and had de¬ 
cided to leave it alone. 

Then as to the second point, there is, we 
think, force in Air. Drtrarka Das* argument, 
founded upon the judgment of the Divisional 
Judge, that the mortgagors as a body might 
well have thought it to their advantage to be 
given the right to redeem part of the land 
on payment of Rs, 16,000 instead of being 
obliged to redeem the whole on payment of 
Rs. 28,000 (or more, when interest was add¬ 
ed), and that it was to secure this right that 
they agreed to sell |rd of the land for 
Rs. 18,000. 

^o far then as the sale is concerned, we 
cannot agree that plaintiffs have established 
any negligence on the part of their mother. 

Then, as to the proceedings in the fore¬ 
closure suit. In that suit all the mortgagors 
stoutly contested the right of the mortgagees 
to foreclose, and pleaded that full considera¬ 
tion for the mortgage had not passed, etc. 
But in the course of proceedings they all 
agreed that the matters in dispute should be 
referred to the arbitration of two men, of 
whom one, Har Sarup, was a Sahukar and the 
other, Sanwan, the SaTbrak Lambardar of the 
village and of the same caste as the mort¬ 
gagors. In face of the fact that all the male 
defendants agreed to this reference, we are 
not surprised to find that the two women, who 
acted as guardians ad litem of their respective 
sons, also agreed to it, and ^Ye are of opiniou 
that in so agreeing they acted reasonably. 
Uusammat Shero had no reason to suppose 
(so far as we can see) that the arbitrators 
would not act justly in dealing with the case, 
and it is absurd to denounce her conduct 
simply because the arbitrators’ award eventual¬ 
ly went against defendants. Har Sarup, 
no doubt, was a person of the same caste as 
the mortgagees, but Sanwan was, on the 
other hand, a leading man of the village aud 
would be likely to see that justice was done 
to,his caste fellows. Aloreover, that Musam¬ 
mat Shero and the other defendants in the 
foreclosure case were not careless of their 
interests and were anxious to do all they could 
to defeat tho mortgageea is proved by the 


fact that whou the award was made, they at 
once took objections to it on every conceiv¬ 
able ground and even went to the length of 
preferring an appeal from the decree baaed 
on that award to this Court. 

Taking all the facts into consideration, we 
are not satisffed that plaintiffs have estab¬ 
lished such negligence on the part of Uusam¬ 
mat Shero as would justify us on that ground, 
in setting aside either the sale of the 6th 
January 1899 or the decree based on the 
award of the arbitrators, dated the 23rd of 
January, 1904. 

It remains now to deal with the legal 
questions. These are two and both relate to 
the validity of the decree just mentioned. 
Air. Dajpat Rai contends that that decree is 
not binding on the minors for two reasons,_ 

(1) because Musammat Shero had not been 
formally appointed guardian ad litem of the 
minors in the foreclosure suit and that, there¬ 
fore, no act on her part, though she purported 
to act as their de/ac^o guardian, can in law 
bind them; and 

(2') because the Court did not in express 
terms sanction tlie reference to arbitration, 
whereas by law no such reference could be 
made, in a case where minors were concerned, 
without such express sanction. 

’I he first point was not seriously pressed, 
and it is sufficient to say that, when the facts 
are as here, the weight of authority is dis¬ 
tinctly against the contention, [see Dhanpat 
Mai V. Khazana (1); Wallan v. Banke Behari 
Pershad Singh (2) and Gf, Banuman Prashad 
V. Muhammad Ishaq{Z)\ Ham Ghandra Das v. 
Joti Prasad (4)J. In the foreclosure proceed¬ 
ings, Musa7nmat Shero duly appeared on 
behalf of her minors aud as their guardian 
ad litem represented them throughout the 
case, their interests being thus duly pro¬ 
tected and in no way prejudiced by the 
absence of a formal order appointing her 
such guardian. In these proceedings, the 
interests of the present plaintiffs were com¬ 
paratively trifling and so far as we can 
see, their mother did everything in her 
power to assert their rights, and none-the- 
les3 S3 because she acted in concert with the 
male members of the family whose interests 


(1) 67 P. K. 1897. 

(2) 30 C. 1021 (P, C.). 

(3) 28 A, 137, 2 A. L, J. 015; A. W. N. (19051 2*^0 

(4) 29 A, 675; A. W. N. <1907) 225. ^ ' * 
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were far greater. We hold, therefore, that 
plaintiffs were in no sense prejudiced by 
the omission of a formal order appointing 
Mus 2 mmat Shero to be their guardian ad liicm. 
The second question is not so easily dis¬ 
posed of. The suit was proceeding in Court 
when all the parties filed an application 
under section 506, Civil Procedure Code of 
1882, praying that the matters in dispute 
between them might be referred to the 
arbitrament of the two persons specified in 
the application. In accordance with this 
application, the said matters were referred 
by order of the Additional Divisional Judge, 
dated the 24fth December 1903, but admitted¬ 
ly the Court passed no formal order ex¬ 
pressly sanctioning such reference so far as 
the interests of the minor defendants were 
concerned. Mr. Lajpat Rai’s contention is 
that a formal sanction of the Court was 
absolutely necessary and that in the absence 
of such, the whole of the proceedings sub¬ 
sequent to the application under section 506 
are null and void so far as the present 
plaintiffs are concerned. If this contention 
is sound, the decree based on the award 
of the arbitrators will not be binding on the 
plaintiffs and, so far as they and the mort¬ 
gagees aie affected, the parties will be 
relegated to the positions they respectively 
occupied before the disputes in the fore¬ 
closure suit were referred to arbitration. 
In support of his contention, Mr. Lajpat 
Rai relies upon the decision of a Division 
Bench of tills Court reported as J/iia v. Dina 
(6) and an analogous ruling of the Madras 
High Court in LuAs/ir/iann Chelti v. Chin- 
nathairbai Chetti (6). 

On the other hand, there is a direct deci¬ 
sion of the Allahabad High Court in Hardeo 
Sakai V. Gouri Shankar (7) and certain o6i7cr 
dicta in Uda v. Mul Chand (5) and Aimada 
Krishna Ley v. Jogendra Nath Dey (9). 

The question then is, whether an applica¬ 
tion under section 506, Civil Procedure 
Code of 1882 (second Schedule, rule 1), to 
refer matters in dispute in a pending suit 
to arbitration, is an “agreement” or com¬ 
promise” within the meaning of section 462, 
Civil Procedure Code of 1862 (Order XXXII, 

rule 7 of the present Code.) 

(.')) 37 P. It. 1895. 

(0) 24 M. 320. 

(7) 2H A. 35; A. W. N. (1905) 171; 2 A. L. J. 493. 

(8) 4 P. U. 1907; 10 P. W. H. 1907. 

(9) 8 C. L. J. 294. 


There is force in the arguments on both 
sides and, in view of the conflict of authority, 
and as we ourselves, as at present advised, 
are inclined to accept the view of the 
Allahabad High Court, we deem it neces¬ 
sary to refer this question to a Full Bench. 

The actual question referred is as 
follows:— 

When a guardian ad litem of minor defen¬ 
dants applies under section 506 of the 
former Code, or under Schedule IT, rule 
1 of the present Code of Civil Procedure, 
to the Court in a pending suit for an 
order of reference to arbitraHon, is it 
essential for the validity of any such re¬ 
ference that the Court should in express 
terms sanction the reference under section 
462 of the former Code or Order XXXII, 
rule 7 of the present Code? 

Lala Dnjpat Rat, for the Appellants. 

Rai Bahadur Lala Sukh Dial^ for the Re* 
spondents. 

OPINION OF THE FULL BENCH. 

Rattigan, j.—T he question referred to the 

li’ull Bench is as follows:— 

“When aguardian adlitcmo^ minor defend¬ 
ants applies, under section 506 of the former 
Code, or under Schedule II, para. 1 of the 
present Code of Civil Procedure, in a pending 
suit for an order of reference to arbitration, 
is it essential for the validity of any such 
reference that the Court should in express 
terms sanction the reference under section 
462 of the former Code or under Order XXXII, 

rule 7 of the present?” 

This is a question of some little difficulty, 
and I confess that at one timo I inclined to 
the opinion that the answer to it should be 
in the negative. After more careful con¬ 
sideration, however, and, in view of the argu¬ 
ments urged before us, especially by Mr. 
Lajpat Kai, I have come to a somewhat 
different conclusion. My opinion now is 
that both in cases governed by the provisions 
of the Code of 1882 and in cases governed 
by the provisions of the present Code, the 
guardian ad lilcni of a minor defendant, and I 
might add, the next friend of a minor plain¬ 
tiff, must obtain the express sanction of the 
Court, if he wishes, on behalf of his ward, 
to refer the matter in dispute or any question 
involved in the suit to arbitration, and^ that 
an omission on the part of such guardian or 
next friend to obtain such sanction will have 
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the effect of making all proceedings couse- 
quent on such reference voidable against all 
parties other than the minor. In other 
words, I hold that an application of the 
guardian or next friend under section 506 of 
the former Code, or under Schedule If, para. 1 
of the present Code, comes within the purview 
of section 4'52 of the former Code or Order 
XXXII, rule 7 of the present Code, as the case 
may be, and that unless the leave of the Court 
is expressly obtained and recorded, the appli¬ 
cation to refer will have the same effect, and 
be open to the same objections as would any 
other agreement or compromise entered into 
by such guardian or next friend with refer¬ 
ence to the suit without the leave of the 
Court expressly recorded in the proceedings. 
I give my answer in these terms because the 
question put to us is not, I think, very satis¬ 
factorily expressed. The leave or sanction 
of the Court must ha obtained and must be 
expressly recorded if the reference to arbi¬ 
tration is to be valid for all purposes and 
against all parties, including the minor, but 
it does not follow that iu a case whore such 
sanction has not been obtained, the reference 
must necessarily be invalid or void. The 
minor alone can claim to avoid it, [though 
Qhiilam AU Shah v. Shahubal Shah flO) and 
Kashi Ramv, Bawa To!a(?) (ll)are authorities 
for the proposition that in certain cases his 
suit may bo unsuccessful] but it ig, of course, 
open to him, if so advised, to afUrm and ratify 
the reference and all subsequent proceedings. 

There is a singular dearth of authority 
upon tlie question before us and practically 
the only direct decision upon it is that of a 

Division Rencli of this Court, reported ai 
Hira v, Dina (5), and even in that case 
there is no discussion of the question. The 
learned Judge simply followed an obiter 
dictum in tlie judgment given by Sir 

D®' AfaZifc Sarah v. Anokh 

Hat U2) and upon its authority held that 
the reference to arbitration is an agree¬ 
ment with reference to the suit “within 

section 462” of the Code of 

labJ and that the guardian was not autho- 

rized to enter into it without the leave of 

the Court which must be given in express 
terms. 


1003,87 P.L. E, 1903. 

(11) 3 P. R. 1902 (?). 

(12) 18 P. R. 1891. 


In Lakshmana Ohetti v. Chinnathambi 
Ghetti (6), there is an expression of opinion 
to the same effect, while, on the other hand, 
we have certain dicta^ per contra, in Hardeo 
Sahai v. Gouri Shankar (7), Uda v. Mul 
Ghanl (8) and A nuada Krishna Dey v. 
Jogendra Nath Dey (9). 

I have given these opinions, which are, 
of course, entitled to every weight, my best 
consideration, and tbe conclusion at which I 
have arrived is, as expressed in Rira v. Dina 
(5), that the referencs to arbitration is an 
agreement with referencs to the suit and as 
such within tha purview of the general pro¬ 
vision of law embodied in section 462 of the 
former Code and Order XXXI f, rule 7 of the 
present Code. The reference to arbitration 
under section 506 of the Code of 1882 or 
under the first para, of the 2ad Schedule to 
the present Code unquestionably has “refer- 
ence to the suit,” for it is only matters in 
differencs in the suit that c.an be so referred 
to arbitration through the Court. Theu, is 
the application preferred to the Court by the 
parties an “agreern3nti”? Obviously it is so, 
for it is only when all the pirtie? agree to 
mike such reference that the appUcition can 
be entertained, and the application raueb be 
preferred by them all. In the present Code, 
this point has boen made qaiba clear, para. 1 
of the 2ad Schedule providing that where in 
any suit all the parties interested “agree” 
that any matter in “difference between them”, 
the Court shall, etc. Section 503 of the former 
Code was not so explicit. It provided that 
‘if all parties to a suit de.sire that any matter 
in difference between theu iu the suit be 
referred to arblbratieu,” the Court shall etc. 
Bat I do nob think that there hag been any 
change in the law. Before all the parties 
can apply to the Court for an order of refer¬ 
ence, it is clearly neceggary that they should 
have agreed inter si to refer the matters in 

dispute to arbitration, and their joint appli¬ 
cation neceesarily pre-sapposes an agreement 
between them. In all theee cases, therefore, 

(1) there U an agreement between the par- 
tiee, and (2) such agreement has reference 
to the pending suit. Upon what ground 
then, can it be urged that the wide and 
general provisions of section 462 of the Code 
of 1852 or of Order XXXU, rale 7 of the 
present CoJe are inapplicable H Those pro¬ 
visions were eaaetei for tha protection of 
miuora who are unable to look after thoir 
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own interests and to whom the Court stands 
in a quasi tutelary position. Is, then, the 
Court to which in all other cases an agree¬ 
ment or compromise with reference to the 
suit, made by a guardian or next friend, has 
to be submitted for sanction, bound in cases 
such as the present to allow the guardian or 
next friend to refer the matters in dispute 
to any arbitrator selected by the partie«? 
And if it does so simply as a matter of course 
and without regard to the interests of the 
minor, is the latter to be held bound by the 
award of the arbitrator or arbitrators? Or, 
has the Court power to refuse to make such 
reference when it is of opinion that the 
questions involved, or the persons nominated 
as arbitrators, are such that it would be 
prejudicial to the interests of minors, who 
cannot look after their own interests, 
to permit tlie reference? The general 
policy of the law', no less than the langu¬ 
age of the relevant seetioiia of the Code, 
clearly imply that such agreements to refer 
must, to be absolutely binding on the rniuois, 
he sanciioned in express terms by the Court. 
Parties to a suit w'ho are of age must he left 
to look after their own interests, and if they 
enter into an agreement, or compromise or 
if they decide to refer llicir dispute to aibi- 
tration, the Comt has no furttier concern in 
the matter. But, unfortunately, guardians 
and next friends of minors are not invariably 
honest and, even if lionest, are sometimes 
careless and occasionally lacking in intelligence 
and the duty of safeguarding the interests 
of minors, so far as is practicable, is therefore, 
thrown upon the Courts. Bearing this in 
mind, 1 can hnd no justification for tlie view 
that the Courts are precluded from exercising 
this duty where the guardian or next friend 
appears and states that lie has agreed with 
the other party to make a reference to arbi¬ 
tration, and this, too, though the matter in 
dispute may be wholly unsuitable for sucb 
reference or the arbitrator nominated may be 
quite unfit. 

Ill arriving at tliis conclusion 1 am not 
unmindful of the cases in which it has Icen 
held that the express sanction of the Court 
is not needed when a guardian or next friend 
of a minor agrees, on his behalf, to be bound 
by the oath of the other party to the suit. 
{^Malak ^orah v. Anokh Kai (12); 8hcu 


Saranv. Sukh Lai Singh (13); Ghengal JReddi 
V. Venkata Heddi (14)], Speaking with every 
deference, I must confess that I find some diffi¬ 
culty in following the ratio decidendi of these 
cases or in fully appreciating the subtle dis¬ 
tinction between them and the class of cases 
with which we are dealing. It seems to me 
that the High Court of Allahabad was justified 
iu remarking that if section 462 does not 
apply to these cases, a fortiori it would not 
apply to the proceedings taken under Chapter 
XXXVII of the Code of 1882 [ffanuman Par- 
shad V. Muhammad Ishaq (3)]. However, 
Sir Jleredyth Plowden was of the opposite 
opinion [see Malak f^orah v. Anokh Rai (12)] 
and I need say no more with reference to these 
cases than that the actual question there in¬ 
volved is not now before us, and wo are not 
called upon to decide as to tlie correctness 
or otherwise of the proposition there laid 
down. 

Por the reasons given, I would reply to this 
reference in the terms I have stated above. 

RimEMSOX, J.—I concur with my brother 
Rattigan. 

Section 4(j2 of the Civil Procedure Code of 
1882 runs as follows: 

“No next friend or guardian for the suit 
shall, without the leave of the Court, enter 
into any agreement or compromise on behalf 
of a minor, with reference to the suit in which 
he acts as next friend or guardian. Any such 
agreement or compromise entered into with¬ 
out the leave of the Court shall be voidable 
against all parties other than the minor.” 

It is quite clear that a reference to arbitra¬ 
tion requires an agreement to refer to arbitra¬ 
tion, and that such an agreement has refer¬ 
ence to the suit. Such an agreement, there¬ 
fore, comes within the purview of section 462 
of the Code of 1882 and of Order XXXII, 
rule 7. I have nothing to add to what has 
been written by my brother Rattigan. 

SitAii Din, J.—I agree iu Mie answer to the 
reference as proposed by my brother Rattigan. 

(13) 'SJ C. 2:i0. 

(14) 12 M. 4b3. 


Vol. XV] 

ICHHAMOTI DEBI U. KIL MONI MUKHBBJt. 

CALCUTTA HMH COURT. 

Second Civil Appeals Kos. 1553 and 1674 

OP 1909. 

February 15, 1912. 

TresenU —Mr. Justice Coxe and 
Mr. Justice Imam. 

ICHHAMOYI DEBI—Plaintipp — 

Appellant 

versus 

NIL MONI MUKHERJI and others — 
Defendants—Respondents. 

Hindu, Law—Daughter capable of child-bearing — 
Capacity of bearing children, when ceases—Woman of 
63, living with husband lor 43 years without having 
child, ^vhether to bo regarded capable of child-bear- 
ing. 

it :uay bo difficult to lay down any general rule as 
to when a woman’s capacity for bearing children can 
be said to cease. But a woman of 63, who has been 
living with her husband for 43 years without having 
a child, cannot bo regarded as capable of bearing 
children. 

Appeal from the decree of the Sub*Judge 
of Bard wan, dated April 2Sth, 1909, affirming 
that of the Officating Munsif of Kalan, dated 
September 25th, 1907. 

FACTS.—These were two suits for declara¬ 
tion of title and possession. The case of 
the plaintiff was as follows: That one Nil- 
kamal Sarkar was the original proprietor of 
the disputed properties, and he and after 
his death his widow, Bhagabati Dasi, and 
daughter, Mon Mohini Dasi, were owning and 
holding possession adversely to others for 
upwards of 12 years; that at the time of the 
said Nilkamal Sarkar’s death, his widow, 
Bagabati Dasi, and married daughter, 
Monmohini Dasi, were alive; that on the 
death of Bhagabati, the daughter Monmohini 
inherited the properties; that after her 
death on 9bh Kartik 1301 B. S., two persons, 
named Banku Behari Sarkar and Charu 
Chandra Sarkar, who were the grandsons 
by son of the sail Nilkamal’s paternal 
grandfather, Doyarara Sarkar, became the 
actual heirs of Nilkamal Sarkar and obtained 
all bis properties; that they obtained a 
succession certificate from the District 
Court; that with the permission of the 
District Judge, they sold by a registered 
deed of sale the properties in suit to the 
plaintiff for Rs. 182 on Ghciitra 11th, 1304 
B. S ; that as the said deed of sale was 
executed before the permission of the District 
Judge bad been obtained, the said Banku 
Behari aud Charu Chandra again executed 
a second deed of sale on IPalgoon 16tb, 1312 
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B. S. and had the same duly registered; 
that by this second deed they confirmed 
and validated the first sale; that the said 
Monmohini had a son by the name of 
Krishnadhone Gho.se who had died prior 
to the death of Monmohini, Nilkamal and 
Bhagabati Dasi; that Krishnadhone had a 
son named Priya Nath Ghose who lived in 
the same mess with Bhagabati and 
Manmohini and was brought up by them 
and acted as their MwV^ear; that the said 
Priya Nath had no right whatever to the pro* 
parties of Nilkamal; that Priya Nath died 
about two years before the death of Monmohini; 
that the defendant No. 1 gave it out that 
he bad purchased the properties in suit 
benami in the name of his own relation, 
the defendant No. 2, from Anusila Dasi, 
widow of the said Priya Nath Ghose and 
that the defendants dispossessed the plain, 
tiff from the properties in 1305 and 1312 
B. S. 

The defence, inter alia,, was to the effect 
that at the time of the death of Bhagabati 
Dasi, Mjnmohini was not likely to become 
the mother of a son and, therefore, she did 
not come to inherit her father and could 
not so inherit; that at the time of the 
death of Nilkamal, he had no other near 
male heir than Priya Nath Ghose mentioned 
by the plaintiff; that Nilkamal left his 
permission with Bhagabati to allow the 
said Pi’iya Nath Ghose to alienate all bis 
(Nilkamal’s) properties; that with a view 
to accelerate the inheritance of Priya Nath, 
Bhagabati executed a registered deed of gift 
in favour of Priya Nath who possessed the 
properties in suit for upwards of 12 years 
and then on his death his widow, Anusila 
Dasi, sold the same to the defendant, and 
that, therefore, the suit was barred by 
limitation. 

Both the Courts below held that 
Monmohini was about 63 years of ago when 
Bhagabati Dasi, her mother, died(1288 B. S.) 
and that for about 43 years Monmohini 
bore no children when her mother died, 
aud, therefore, she had become incapable 
of bearing children and hence, on the 
death of Bhagabati, the succession opened to 
the reversionary heirs of Nilkamal in 
1288 B. S. as Monmohini was no heir 
to her according to the Hindu Law; that 
her possession or that of her graudaon after 
1288 was adverse to the reversionary heirs 
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of Nilkamal, who bad lost all right and 
interest to the estate of Nilkamal by the 
lapse of time, and hence the plaintiff by 
her purchase from Banku Sarkar aod Charu 
Sarkar in 1304 acquired no right at all, as 
they, her vendors, never obtained possession. 
The suit was, therefore, dismissed by both the 
Courts below. The plaintiff appealed to the 
High Court. 

Babu Behendra Ghandra MalUky for the 
Appellant. 

Baba Shiva Prosonna Bhattachar\j\j.i^ for 
the Respondents. 

JUDGMENT. 

S. A. No. 1556 of 1909. 

It is unnecessary for us to go into all the 
points raised in this appeal as it must neces¬ 
sarily fail on the point of limitation. 

The plaintiffs have never been in posses¬ 
sion of this properly and the only way in 
which they could succeed was by proving 
that one Monmohini wlio died in 1301 had 
a widow’s estate in the property at the time 
of her death, the suit having been brought 
within 12 years from that date. It is found 
by the Courts below that she liad not a 
widow’s estate in the property because in 
t))e year 12B8, when the succession 
might have opened to her, she was incap¬ 
able of child bearing and, therefore, under 
the Bengal School of law, was not entitled 
to succeed. Tlie Subordinate Judge finds 
that in 1238 ilonmohini was 63 or 64 years 
old. Her husband was still alive and it does 
not appear that she liad been separated from 
him. Althougli she had had a son who 
had died, she liad liad no children for 43 
years. From these facts, the Subordinate 
Judge inferred tliat she was incapable of child¬ 
bearing. It is impos.sible for ua to say 
that the learned Subordinate Judge com¬ 
mitted any error of law. 

It may bo dillicult to lay down any 
general 1 ule as to when a woraairs capacity 
of bearing ciiildron can be said to cease. 
But there is no case in the books which 
would justify a conclusion that a woman 
of 63, who liad been -i3 years living with 
her liusliaiid without having a child, must 
be regarded as capable of child-bearing. 

On the facts of this particular case, there 
is no error of law in tho view that has 
been taken by the Subordinate Judge and. 


that being so, the appeal must be dismissed 
with costs. 

This judgment will govern S. A, No. 1674 
of 1909. 

Appeals dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1030 ok 1911. 

May 21, 1912. 

Present: —Sir Arthur Reid, Kt., Chief Judge. 
Musammat HARNAM KAUR— Dependant 

—Appellant 
versus 

SO HAN SINGH— -Plaintifp—Respondent 

Limitation Act {IX of 1008), ss. 5, 14— Probate— 
Receiver, appointment of—Appeal to Divisional Coari— 
SHb.<cipicnt appeal to Hijh Court—Sufficient cause — 
Dxcl'ision ojtime—2[inorit'j of appellant, effect of. 

In an application for grant of Probate of a Will, a 
llcccivcr of tho property of tho deceased w’as appoint¬ 
ed by tho District Judge. Against tliis order, an 
appeal was preferred to the Divisional Court which 
returned tliu appeal for presentation to the High 
Court. When tho appeal was presented to the High 
Court, the period of limitation had c.xpired but tho 
appellant, who was a iniuor, sought tho benclit of 
section 5 of the Limitation Act: 

Hild, (1) that as section 8(3 of the Probato and 
Administration .\ct clearly specified the High Court 
as the Appellate Court, tho appeal w’as filocl in tho 
Divisional Court by carelessness and not by mistake 
of law; 

(2) that there wms no sullioiout causo for not filing 
tlic appeal in the High Court within the tiuic pres¬ 
cribed; 

(3) that the time taken up in the Divisional Court 
could not be excluded; 

(4) that the fact that tho appollnnt was a minor 
did not justify extension of tho period of limitation. 

Miscellaneous appeal from the order of 
the District Judge, Lyallpur, dated the 
27th Apiil 1911, appointing Jowala Singh 
as Receiver of the property of Natha Singh, 
deceased. 

Mr. Nannk Chand, for the Appellant. 

Bakshi Tek Ghand, for tho Respondent. 

JUDGMENT.—A belated preliminary 
objection lhat the appeal to this Court is 
barred by limitation must be allowed. It 
should have been takrn at the hearing of 
the 16th instant, but as it has been taken 
now, I hove no alternative, having regard 
to Sant Singh v. Qaim (1), which is directly 

(1) 118 P. It. 1908. 
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in point', to allowing it. Section 8b of 
the Probate and Administration Act (V of 
1881), nnder which an appeal lies, specifies 
the High Court as the Appellate Court. 
No one who reads the section could have 
interpreted the section as meaning that an 
appeal lay to the Divisional Court. There 
was no room for mistake, and the error 
must have been due to carelessness and not 
to any mistake of law. 

The fact that the appellant is a minor, 
represented by his mother, does not, in 
my opinion, justify extension of the period 
of limitation. 

The appeal was tiled in the incompetent 
Court by a Pleader, and the order under 
appeal does not necessarily injure the ap¬ 
pellant even if erroneous. 

The appeal is dismissed, but, having 
regard to the fact that the objection was 
not taken on the 16fch instant, I leave the 
parties to bear their own costs. 

Appeal dismisseJ. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 147 of 1910. 

May 21, 1912. 

FresenU —Mr. Justice N. Chatterjea and 
Mr. Justice Richardson, 

MOHESH NARAIN ROY— Defendant- 

Appellant 

v<>rsus 

MAHARAJ BAHADUR SINGH— 

Plaintiff—Respondent. 

Landlord and U 7 innt-Kon-traii!>ferahlc occiiiuincij- 
holding—Landlord taking mortgage of holding—Whe^ 
iher evidence of tran^ferahUitg—Pnrehaaer of holding— 
Taking assignment of mortgage from landlord—Know¬ 
ledge of landlord of previous purchase oj assignee from 
tenant—Estoppel —Whether landlord estopped from 
denying assignee's right—Fraud upon assignee. 

The fact tlmt the landlord himself took a tnort^'ago 
of a certain nou-transforablooccupancy-hoUling under 
liim, would, by itself, bo no evidence of transfer- 
ability of jotes, because a landlord himself cun pur¬ 
chase or take a mortgage of a lioldiug though non- 
traiisftjrable. 

The defendant purchased a uou-transferable occu- 
paucy-holdiiig in execution of liis own mortgage dec¬ 
ree. The plaintilT-landlord held a mortgage of the 
same holding, and the defendant took an assignment 
of the mortgage for consideration. The plaintiff 
had full knowledge of the purchase of the holding by 
the defendant and of the fact that he was taking the 
assignment in order to perfect his title. The plaiutill’ 
Biibsequently sued the defendant for recovery of 


possession, on the ground that as the holding was 
non-transforable, the defendant got no title from his 
purchase: 

Held, that the plaintiff-landlord was estopped from 
denying that the defendant had acquired a right to 
the jote. To allow the landlord to succeed would bo 
to encourage a fraud upon the defendant. 

Appeal from the decree of the District 
Judge of Birbhum, dated September 4fch,1909, 
affirming that of the Munsif of Rampurhat, 
dated December 22iid, 1908. 

Dr. Rash Behary Ghose and Babu Brojendra 
ISath Ghatterjee, for the Appellant. 

Babus Dwurka Nath Ohakravartl and Sarat 
Kumar for the Respondent. 

JUDGMENT—This appeal arises out of a 
suit by a landlord to recover khas possession 
of tho lands of certain jotes purchased by the 
defendants-appellants at a sale in execution of 
a mortgage-decree on the ground that occu¬ 
pancy-holdings are mt transferable without 
the consent of the landlord. The Court of first 
instance decreed the suit and that decree was 
confirmed on appeal. The defendants have 
appealed to this Court. 

It appears that the lands in suit, which 
constituted five different occupancy-holdings 
and stood in the names of several persons, 
belonged to one Protab Bag. The defend¬ 
ants took a mortgage of the iotes from Protab 
Bag in July 1895. The plaintiff-respouenfr, 
who is the landlord, took a mortgage of the 
jotes from Protab’s mother, Jogeshdari, in 
March 1897. A rent suit was, however, 
brought against Protab as the tenant by the 
plaintiff and the decree was paid up by tho 
defendant by depositing the decretal amount 
in Court and the same was withdrawn by the 
plaintiff. Subsequently, the defendants pur¬ 
chased the jotes at sales held iu execution of 
a decree upon their mortgage. 

The jotes being uou-transferable occupancy- 
holdings, the defendants did not acquire a 
title to the lands by their purchase at the 
auction-sale unless their purchase was re¬ 
cognised by the plaintiff. The plaintiff, on 
the other hand, h:id money due to him under 
a mortgage of the jotes executed by Protab’s 
mother, Jogeshdari, in his favour. 

Under these circumst.ance.s, the defendants 
paid Rs. 200 to the plaintiff and took au 
assignment of the mortgage from the plaint¬ 
iff iu the name of their mohurrir^ one Hari 
Makhan. The main question raised in this 
appeal is what is the legal effect of this 
assigumtut, 
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The deposit of the amount due under the 
rent-decree referred to abo^e and the with¬ 
drawal of the same by the plaintiff do not 
amount to any recogfiiition of the defendants 
as tenants because the defendants had not 
then, purchased the iotes and were in the 
position of simple mortgagees and the deposit 
was made in the name of the judgment-debtor. 
The fact that the plaintiff himself took a 
mortgage of the iotes would by itself ba no 
evidence of transferability of the jotcs because 
a landlord himself can purchase or take a 
mortgage of a holding though non-transfer- 
able. 

It is contended, however, on behalf of the 
appellant, that the defendants by taking an 
assignment of the mortgage from the plaintiff 
in the name of their vioknrrir redeemed the 
plaintiff’s mortgage, and that the plaintiff, 
in allowing the defendants who had purchased 
the joles to redeem his mortgage, was estopped 
from denying that they had acquired a right 
to redeem, in other words, that they had 
acquired a valid title by their purchase and 
reference is made to Bigelow on Bsboppel, 
page 6S5, in support of that contention. 

No doubt, the mere assignment of the mort¬ 
gage by the plaintiff to another would not 
by itself amount to anything more than a 
representation tliat the mortgage was valid 
and could be enforced against the joles, and it 
is contended on behalf of the respondent that 
that is tlie only effect of the assignment. 
But in the present case, the plaintiff assigned 
liis mortgage on the jotes to the defendants 
with full knowledge of their purchase and of 
the fact that they were taking the assign¬ 
ment in order to perfect their title which was 
not valid unless i-ecognised by him.^ The 
question is whether, under these circuni- 
stances, the plaintiff, the landlord, can turn 
round au'l say that though he assigned a 
nmrtgago on the iotes to the defendants for 
value, though the defendaubs took the as¬ 
signment because they had purchased the 
jiftcs and though he was awai’e of their pur¬ 
chase, the defendauts fiad no right to the iafcs 
because occupancy-holdings were nob trans¬ 
ferable without his consent. To allow the 
landlord to do so would, in our opinion, be to 
encourage a fraud upon the purchaser. We 
are of opinion that, in the circumstaucss of 
the present case, the plaintiff i.s estopped from 

denying that defendant had acquired a right 

to the jotcs. 


It was contended, on behalf of the respond¬ 
ents, that the defendants relied npon the 
alleged payment of nazar iu support of their 
story of recognition !of their purchase by the 
plaintiff, and the payment of the nazar 
having been disbelieved by the Courts below, 
the defendants are not entitled to rely upon 
the assignment of the mortgage. It is true 
the defendant’s story of the alleged payment 
of the nazar has failed but it was never the 
plaintiff's case that there was any agreement 
that defendant would be recognised on pay¬ 
ment of wasrar. It cannot be said, therefore, 
that the recognition of the defendant in this 
case depended upon the payment of the 
although the defendant set up a false case 
that nazar had been paid. 

In the written statement, the defendant 
pleaded estoppel on the grouud that the 
plaintiff himself had taken a mortgage and 
transferred the same to one Hari Makhau and 
it would seem that the estoppel there pleaded 
was with reference to the question of trans¬ 
ferability of the jotes. But (as pointed out 
by the Alunsif) the defendant No. 1 in his 
deposition admitted that Hari Makhan was 
their benamdar and that the assignment of 
the mortgage was really taken by them in the 
name of Ilari Makhan, and it is found on the 
evidence that that is so. The fifth issue 
raised in the case, viz., “Is plaintiff estopped 
from bringing the suit” is wide enough to 
cover the question of estoppel in the form in 
which it has been pressed in this Court. In 
deciding the 5th issue, the Munsif considered 
the effect of the assignment of the mortgage 
and held that the assignment could nob help 
the defendants in any way. The defendants 
challenged the correctness of the above find¬ 
ing in appeal, but the learned Judge over¬ 
ruled the plea of estoppel though on a 
different ground. The assignment of the 
mortgage by the plaintiff to the defendant 
is a fact admitted and found by the Courts 
below. Under the circumstances, we are of 
opinion that tlie mere fact that the true legal 
effect of the assignment was not precisely 
formulated in the written statement does not 
prevent us from giving proper legal effect to 
the assignment, and doing jusbica in the case. 

We accordingly hold that plaintiff is es¬ 
topped from denying the title of the defend¬ 
auts as tenants and, reversing the decrees of 
the Courts below, dismiss the suit. Under 
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the circnmstances of the case, we direct that 
each party do bear his own costs throughout. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Oiviii Appeal No. 102-1; of 1911. 

May 22, 1912. 

Present: —Mr. Justice Banerji. 

PARAG —Plaintiff—Appellant 

versus 

JAGANNATH and others—Defendants — 

Respondents, 

Snie —Joint sale to two persons—Consideration paid 
by one vendee—Right of other vendee to recover his 
share oj property. 

Certain immoveable property was purchased by 
two persons jointly. One of them alone paid the con¬ 
sideration and took possession of tho property. 

Sometime afterwards, the vendee who was not in 
possession brought a suit for possession: 

lieldy that tho suit for possession ought to bo dec¬ 
reed on the condition of the plaintiff paying his share 
of the consideration-money as the ownership in tho 
property vested in both the vendees as soon as tho 
salo was complete. 

Rajnath (Baijnath) Singh v. Paltu, 5 A. L. J. 96; 
A. W. N. (1908) 38; 30 A. 125, Shib Lai v. Bhagwan 
Das, 11 A. 2i4, followed. 

Second appeal from the decision of the 
District Judge of Banda, dated 26th May 
1911. 

Mr. Damolar Das, for the Appellant. 

Mr. Purushottam Das Tundxn, for tho Re¬ 
spondent. 

JUDGMENT.—The Courts below appear 
to have misconceived the real nature of the 
claim. The plaintiff brought the suit for a 
declaration that he had a half shate in a 
certain enclosure and he claimed possession 
of that share. His allegation was that he 
and the first defendant Jagannath jointly 
purchased the enclosure from one Ram 
Prasad, who was the owner of it, for Rs. 150, 
that the sale-deed was obtained farzi in the 
name of the second defendant, Debi Prasad, 
and that Debi Prasad had executed a sale- 
deed in favour of the third defendant in 
collusion with the first defendant. Jagan¬ 
nath admitted that the house had been 
purchased jointly by him and the plaintiff. 
But he staled in his written statement that 
the whole amount of the consideration was 
paid by him and that, therefore, the plaintiff 
was nob entitled to obtain possession of a half 
share of the enclosure. Both the Courts below 
ecem to have thought that if non-payment 


of consideration by the plaintiff was proved, 
that would be sufficient to entail the dis¬ 
missal of his claim. This view is manifestly 
incorrect. If, as was admitted, the property 
was purchased jointly by the plaintiff and 
Jagannath in equal shares, the non-payment of 
CDnsiderationbytheplaintiff would notprevent 
the ownership as to a half share vesting in 
him. That ownership was acquired as soon as 
the sale was effected. The full amount of 
consideration was paid to the vendor in this 
case. So that upon asale being made in favour 
of the vendees, the ownership of the property 
became vested in the vendees as soon as the 
sale was completed. This was held in Rnjnaih 
{Baijnath) Singh v. Paltu[\), which followed 
the earlier case of Shih Lil v. Bhagwan Das 
(2). What happened in this case was this. 
Rupees 150, the consideration for the sale was 
paid to the vendor by the defendant Jagan¬ 
nath and the latter debited the plaintiff 
in his account-books with half of the 
amount of the consideration, namely, Rs. 75, 
practically as money advanced to him, 
so that in reality the plaintiff did pay 
consideration to the vendor by borrowing his 
share of it from the defendant Jagannath. 
It has been found by the Courts below that 
the plaintiff has not re-paid to Jagannath the 
amount which he so b)rrowed. But that 
was not sufficient to justify the dismissal of 
the suit. Jagannath him.self in his written 
statement says that the condition was that 
he was to take the property unless the plain¬ 
tiff paid him the latter’s share of the pur¬ 
chase-money, namely, Rs. 75. That amount 
being still due to Jagannath, the only equity 
to which Jagannath is entitled is that the 
decree in the plaintiff’s favour for possession 
must be subject to the payment to Jagannath 
of Rs. 75, which is still due to him according 
to the findings of the Courts below. 
The result is that I allow the appeal and I 
make a decree in the plaintiff’s favour for 
possession of a half share of the bara in ques¬ 
tion on the condition that the plaintiff do pay 
to Jagannath within two months from this 
date Rs. 75 (rupees seventy.five only), being 
one half of the consideration for the sale, an 
direct that on his failure lo make such pay¬ 
ment within the aforesaid period, thesuit shall 
stand dismissed with costs in all Courts. In 

(1) 5 A. L. J. 96; A. W. K. (1908) 33; 30 A. 125 

(2) 11 A. 244. 
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the event of his making the payment as 
aforesaid, the parties will abide their own 
costs in all Courts. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 511 op 1911. 

May 21, 1912 

Sir Henry Richards, Kt , K. C., 

Chief Justice, and ^Ir. Justice Tudball. 
GUPTBSHWAR HAM and others— 
Defendants—Appellants 

versMS 

RATE KRISHNA RAM and others— 
Plaintiffs—Respondents. 

— Co-^^Hircr offqnnl dctjree joininfj inaalc 
a cn-shan'y of iufcrivr degree —/.os.s of preferential 
Tifjht. 

Where a co-sharer of equal depreejoins in thosnle a 
CO-shiirer of an inferior de^'ree, he forfeits his ri^htas 
such ami a suit for pre-emjnion can lie airainst him. 

Socond appeal from the decision of the 
District Judge of Gorakhpur, dated 21th 
January 1911. 

Mr. Parmeshwar Daual, for the Appellant.^. 

Mr. Girdhori Lai Agaurala, for the Re* 
Rpundents. 

JUDGMENT.-Thi.s appeal arises out of 
a suit for pre-emption. The plaintifis 
nlleBed that a custom of pre emption pre¬ 
vailed and that oue of the vendees, although 
he had an equal right with the plaintiffs, had 
lost his right hy joining with him in the sale 
a person, who though a co-sharer had an 
inferior right to the plaintiffs. 1 he defend¬ 
ants alleged that there was no custom of 
pre-emption and that the joining of a person, 
who was a oo*9harer, although his right was 
inferior, did not entitle the plaintiff to 
pre-emption even on the assumption that a 
custom of pre-emption prevailed in the 
■inahaL Neither side gave oral evidence but 
there was adduetd in evidence the wajih- 
of 18:L1, iha waiib-ul-nrz of 18G0 and 
certain decree.s in some of wliicli it was 
held that a custom existed and in otlier.M 
that it did not exist. The learned Munsif 
considered the evidence carefully and came 
to the coneluHion that the custom exi.stcd. 
lie also held that the joining in the purchase 
of a person who bad inferior rights to the 


plaintiffs forfeited the right of the vendee 
whose right was equal to that of the 
plaintiffs. 

The learned District Judge's judgment is 
not so satisfactory. He decided the case 
entirely on the words of the wajih‘uharz of 
1860. In this, we think he was wrong. He 
ought to have considered the evidence 
adduced by both parties and come to a 
conclusion whether or not the custom 
existed. As, however, we have all the evi¬ 
dence before usj we think that there is no 
necessity, especially where no oral evidence 
was adduced, to put the parties to the 
unnecessary expense of a further hearing. 
Air. Parmeshwor Dayal has called our 
attention to the history of the village in the 
Katfiyai Niz:imat, which he strongly relies 
upon as showing that no custom existed. He 
has also called our attention to the fact that 
thedecreein which the custom was upheld \va9 
a compromise decree. The wajtb-ul'tirz of 1833 
states the right of pre emption in general 
terms. The T().7ji6-«Z-(ir3 of 1860 .states it with 
much more particulai’ity. It gives a right, fir.-if^ 
to a near co-sharer and, secondly, to a o-sharer 
in the f/ioV. The defendantNo. 1 is a co-sharer 
in the same with the plaintiff. The 

other vendee is a co-sharer in the same thok 
hit in a different We think both the 

Courts below we»’e correct in holding that a 
co-sharer in the same khnti was a nearer 
CO sharer than a co sharer in another kJnti 
though in the same tkok. \Ve also think 
that if we assume the custom of pre¬ 
emption to exist, a vendee, although having 
an equal right with the plaintiff, loses his 
riglit when he brings in as a co-vendee a 
co-sharer having an inferior right. It is 
urged that the bringing in of a co-sbarer, even 
though his right is inferior, is very different 
from introducing a stranger. It is admitted 
that the introduction of a stranger for¬ 
feits the right of the co-sharer against whom 
pre-emption is sought. We. however, can 
recognise no distinction in principle between 
the introduction of a stranger and the 
introduction of a person having an inferior 
right to tlie pre-emptor. If it were other¬ 
wise, pre-emption as between co-sharers could 
alsvays be defeated if one co-sharer having an 
equal right CDuld be induced to join in the 
purchase. 

The question remains whether or not we 
should bold that the custom of pre 
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emption has been proved to exist. With 
regard to the litigation, it'shows this much 
that the right of prO'emption has constantly 
being claimed. Unfortanately, it would 
appear that the question was never tried out 
in any previous litigation in the way. We 
think it ought to have been tried out, namely 
by hearing and considering the evidence 
adduced by the parties pro and con. The 
cases were generally decided solely upon the 
actual words appearing in the xoanh-uUarz: 
and, as we know, it very seldom happens that 
any two Judges take precisely the same view 
of the meaning of those words. We, there¬ 
fore, think that, in the circumstances of the 
present case, the reference to the previous 
litigation shows little more than that the 
right of pre-emption has been from time to 
time claimed. In our opinion, and on the 
authority of Returaji Duhain v. Pahalwan 
Bhagat (1), the reference to the right of 
pre-emption in these two wanh'xd-araiz raised 
Q>prima facie case that a custom of pre-emp¬ 
tion prevailed on the village. It is said that 
the history of the village, as set forth in the 
Kaifiyat Nazamat, shows that no custom of 
pre-emption could ever have arisen and this 
is sufficient to rebut the prima facie case 
established by the plaintiffs. 

Having carefully considered this document, 
we do not think that in the present case it 
does rebut the plaintiffs* case. 

Tne history of the village shows that the 
eemindari is a very old one. So far as the 
Katfiyat Nizamat goes, it does not show that 
there was ever a transfer or sale subsequent to 
the year 1833. There were auction-purchases 
but in these cases the right of pre-emption 
would not be set up. It is urged that the 
property came into the single possession of a 
Raja in 1220 Faslt, Even this is not very con¬ 
clusive, because we find the next Settlement 
was not made with the Raja but apparently 
with the same family who were the pro¬ 
prietors before the Raja came in. It is, 
therefore, probable that the Raja’s interest 
was of a temporary character. On the whole, 
we think that the plaintiff established the 
existence of the custom of pre emption he set 
up. This being so, the decree of the Court 
below was correct. We accordingly dismiss 
the appeal with costs. 

Appeal dtsniissed. 

(1) S3 A. 196j 7 Ind. Gas. 680; 7 A. L. J. 1040. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 809 op 1911 

May 23, 1912. 

Present '.—Sir Henry Richards, Kt., K. 0., 

Chief Justice, and Mr. Justice Tudball. 
NIAZ FATIMA— Dependant—Appellant 

versus 

TAMIZ BEOAM— Plaintiff—Respondent. 

Pre-emption —Bhai bhatija hakiki—5isfer, whether 
included in the Icrm—Wajib*ul*larz. 

A sister is included in tlie terms hhai bhatija ha- 
Iciki. 

Second appeal from the decision of the 
District Judge of Mainpuri, dated the 6th of 
May 1911. 

Mr. Muhmmad Ishag^ for the Appellant. 

Mr. Qhnlam Mujtaha^ for the Respondeat. 

JUDGMENT.—This appeal arises out of a 
suit for pre-emption. Both the plaintiff 
and veudee are co-sharers but the plaintiff 
is the own sister of the vendor while the 
vendee is alleged to be a more distant relative. 
The existence of the custom of pre-emption is 
admitted and there is no dispute that such 
a custom exists. The only question is 
whether or not the Courts below were 
justified in holding that the plaintiff has 
sufficiently established a preferential right 
by adducing the xoijih-ul-ai'z. According to 
the wajih-uUarz, the custom is that the pro¬ 
perty must first be offered to hhai hhatiji 
hakiki^ that is to say, own brothers and 
nephews. The parties are Muhmmadaiis. 
The Courts have considered that a sister 
should be included in the expression ‘ bhai.” 
We are unable to say that this decision was 
wrong under the circumstances of the 
present case. We, therefore, dismiss the 
appeal with costs including in this Court.fees 
on the higher scale. 

Appeal dismissed» 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 125 of 1910. 
November 30, 1911. 
i^resen^:—Hr. Justice Mookerjee and 
Mr. Justice Carnduff. 
MENAJUDDI BISWAS— Plaintiff- 

Appellant 

versus 

TOAM manual and others—Defendants 

—Respondents. 

Prtjly— purttj—Application to set aside sale 
^Ti-ansfercc from ancfion.pnrchaser, u'hcthcr necessary 
j^firty—Reversal oj salc—Traiisferce of afiction^p}trrhaser 
vot made party-Trnnsfcrcc ywt hound hy reversal of 

sale. . . . . 

Xo person slioultl be depriveil of his property in any 
jiulicial proceeding unless he has liad nn opporlnnity 

of b<Mng heard. ^ ~ i-v c t 

J?c Reut-charye, 4 Exch. 8r; / 1). & L. 

41- 10 L. J. Ex. (36; 14 Jur. 917, relied upon. 

A transferee from an auction-purchaser is a neces¬ 
sary party to a proceeding for reversal of tlio execution- 
sale when such ])rocccding is commenced after the 

transfer has been eilectcd. 

A landlord purchased in execution of a rent decree 
the holdin"' in arrears and sub-let it to the defendant. 
The tenant- judgment-debtor applied for rever¬ 
sal of the sale, but the snh.lossco was not made a party 
to the application. The sale was set .aside, and the 

tenant brought this suit to recover po-sses- 

« 

Xm, thatasagaiiisttho defendant, the snb-lcssco of 
the auction-pnrehasor. the plaintiff acqnMed no valid 
title in spite of tlie reversal of the sale as he, 
the defendlint. was not made a party to the procood- 

in" for reversal of the sale. t i c 

Jijl-i S/mrefon v. Mahomed Ilahihnddin, 10 Ind. C as. 
14S; i:i C. L. J. r>:J5; l.> o. W. K. 685. followed. 

Appeal from the decree of the Sub Jiidge 
of Jessore dated November, 29, 1909, atbrm- 
ingtbat of the Munsif of Jliemdah, dated 

December 19th. 190b. 

Babu Nureudra Kumar Bose, for the Appel- 

lant. /. ii D 

Babu Jogemlra Nath Uuhherjec, for the Ke- 

Bpoiidents. 

.lUDGMKNT.—The question of law which 
calls for decision in this appeal is, whetlier 
a transfetce from the execution-purchaser 
isamcessary party to a proceeding for re¬ 
versal of the execution sale, when .such pro¬ 
ceeding is commenced after the transfer has 

heeu etlecteil. 

'I’lio circumstances nndor which the ques¬ 
tion aiisea aie not disputed. The plaintiiT- 
appellant claims to he the tenant of a holding 
which was s<ild for arrears of rent by the 
landlord on the Kith Ju.y lOOd. Tt.e land, 
lord liimself hecame the purchaser and the 
bale was confirmed on the 27Lh August fol- 


lowing. He aub-lefc the land to the defendant 
on the 2ni May 1907. The plaintiff, whose 
interest, if any, had been extinguished by the 
execution-sale, subsequently applied for 
reversal of the sale and on the 9fch May 1908, 
an order was made by which the sale was 
cancelled. The order was made by consent 
of the decree-holder and the judgment-debtor; 
but the Court added that grounds had been 
made out for reversal of the sale under sec¬ 
tion 311 of the Code of 1882. The sub-lessee 
was not a party to these proceedings and he 
naturally declined to vacate the land in 
favour of the plaintiff. Thereupon, the 
plaintiff commenced the present action on the 
27ch June 1908. It is manifest that as 

against the sub-lessee of the auction-pur¬ 
chaser, the plaintiff has acquired no valid 
title in spite of the reversal of the sale. The 
auction-purchaser was a necessary party to 
the proceedings for reversal of the sale [Bibse 
Sharofan v. Mtihammad Rabibudciin (1).] At 
the time when the sale was set aside on the 
9th May 1908, the interest of the auction- 
purchaser had partially vested in the sub¬ 
lessee, who had acquired a valid title under 
the lease in his favour. The effect of the 
order of cancellatiou of the sale was to affect 
his interest behind his back. Now, it is an 
elementary principle that no person is to be 
deprived of his property in any judicial pro¬ 
ceeding unkss he has had an opportunity of 
being heard \_lienamviersmithJicnt charge{2)]. 
Hero, the defendant is sought to be affected 
without an opportunity afforded to him to 
defend hi.s rights. It is thus plain that the 
plaintiff has not acquired any valid title as 
against the sub-lessee of the auction-purchaser. 
The result, thertfore, is that the decree made 
by the Subordinate Judge is affirmed and this 

appeal dismissed with costs. 

Appeal dismissed, 

(1) 10 Iml. Cas. l-t8; 13 0. L. J. 535; 15 0. W. N. 


GH.5. 

(2) 4 Ex. N7; 7 D- & L. 41; 10 L. J. Ex. 66; 14 -ur. 
017. 
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PRIVY COUNCIL. 

Appeal prom the Allahabad High Court. 

January 23, 1912. 

Present ’,—Lord Macnaghteu, Lord Robson, 

Sir John Edge and Mr. Ameer Ali, 
Kunwar RAGHO PROSAD and others— 
Defendants—Appellants 

versus 

Lala MEWA LAL and another— 
Plaintiffs—Respondents, 

Execution sale—Priority—Decree on mortgage—Suit 
for doioer hy mortgagor’s wife—Pauper suit—Decree 
against mortgagor only—Decree for Court-fee against 
amount decreed and against husband—Collector realis¬ 
ing amount hy sale of mortgaged properly—Right of 
purchaser—Sale in execution of mortgage decree — Pur¬ 
chase hy mortgagee—Priority of title —Croion debt — 
Civil Procedure Code (.4cf XIV of 1882), s. 411. 

A mortgagee obtained a decree for sale upon a 
mortgage executed by a lluhammadaii. The decree 
was under execution when the wife of the mortgagor 
brought a suit in forma pauperis aga'msb her husband 
and the mortgagee, claiming from her husband a lakh 
of rupees on account of her dower and alleging that 
that sum was charged on the mortgaged property i'x 
priority to the mortgage. The suit was decreed 
against her husband, but dismissed against the inert* 
gagee, and it was ordered that the amount of Court* 
fees, which would have been paid by the plaintiff, 
should bo the first charge on the amount decreed and 
also should be recoverable from the Imsbaud. 

Tho Collector then obtained execution of the decree 
as to tho Court-fee against tho mortgaged property 
which was sold and the defendant in the present suit 
Viecamo tho purchaser. Subsequently in execution of 
his mortgage-decree, the mortgagee purchased the 
property and brought this suit fvr possession against 
tho first purchaser: 

Held, that the decree in tho suit for dower did not 
create any charge on tho mortgaged )>ropcrty in 
favour of tho Government, and, therefore, the (Jovorn* 
ment had no right to sell the mortgaged property to 
realise the amount of the Conrt-fee and tlio purchaser 
had got no title by his purchase. 

It is only when claims of the Crown and claims 
of common persons como into competition that the 
Crown is preferred, but it is a matter of common 
justice and of common honesty that tho Crown has 
no moro right than a common person to seize .-L’s 
property and apply it in or towards the tlischarge 
of a debt duo from B. 

Appeal from a decree of the Allahabad 
High Court dated December 2nd, 190S, aflirm- 
ing that of the Sub-Judge of Allahabad, dated 
September 19th, 1906. 

FACTS.—The facta of this case are suffi¬ 
ciently stated in the judgment of their 
Lordships. The suit, which was instituted 
by the respondents to recover certain property, 
was decreed by both Courts in India. The 


judgment of the High Court, after stating the 
facts of the cases, concluded as follows:— 

The main contention which has been raised 
before us by the learned Vakil for the appeL* 
lants is that the defendants-appellants, having 
purchased the property at a sale for the 
realization of Court-fees, acquired an absolute 
title to it, discharged of any right which the 
plaintiffs-mortgagees had under their mort¬ 
gages or under the sale in execution of the 
decree obtained by them. It appears to us 
that there is no substance in this contention. 
The appellants purchased pendente lite and in 
effect purchased nothing, as the mortgagor’s 
equity of redemption passed to the plaintiffs 
under the sale made to them by the Court, 
The appeal is in fact concluded by the 
decision of a Full Bench of this Court in the 
case of Dost Muhammad Khan v. Mani Ram 
(1). The facts of that ease are on all fours 
with those of the present. It was there held 
that a sale subject to a mortgage of property 
belonging to the defendant in a suit brought 
in forma pauperis for the purpose of realizing 
the Court-fee payable to Government by the 
plaintiff, does not preclude the mortgagee 
from bringing to sale the .same property in 
execution of a decree for sale on his mortgage. 
In that case, as here, the existence of the 
mortgage was notifisd at the sale to the de- 
feiidants-appellants. The learned Subordinate 
Judge in his judgment states that the plaint¬ 
iff’s mortgages were all notified at the sale 
and the defendants purchased the property 
with notice thereof. This is not disputed. 
Tliere is in addition to this the fact, as we 
have stated, that a decree for sale had already 
been passed and that the defendants pur¬ 
chased pendente life. There is no force, 
therefore, in this contention. 

The next point is that the suit is barred 
by the provision of section 241 of the Code of 
Civil Procedure. The argument of the learn¬ 
ed Vakil for tho appellants is that the de¬ 
fendants, being purchasers of the interest 
of tho mortgagor in the mortgaged property, 
are his representatives within the meaning 
of that section, and he submits that the 
plaintiffs ought in execution proceedings to 
have applied for and obtained possession. 
We do not think that there is any force in 
this contention. The plaintiffs were under 


(1) 29 A. 537; 4 A. Ij. J. 720; A. W. N. (1907) 157. 
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HO obligation to make tlie defendants parties 
to the execution proceedings in the suit 
brought upon their mortgages nor to the 
application in execution for possession. The 
only possession which the Court could grant 
was formal possession. They obtained formal 
possession and thereupon the execution pro¬ 
ceedings determined. This case is similar 
to the case of Wilaijati Begam v. Nand 
Kishore (2), in which it was held that a se¬ 
parate suit under similar circumstances was 
not obnoxious to the provisions of section 24't. 
T, therefore, am of opinion that tlie appeal 
ought to be dismis.sed with c:sls. 

The appellants, who were defendants in 
tins suit, appealed against the decree of the 
High Court to His ^lajesty in Coucicii. 

Messrs. Boss and Kenworfliy Broivn^ for the 
Appellants:—The order as regards tlie Court- 
fees payable to (lovornment was made under 
theOode of CivilPiocednre(AutXlV’'of 1S^:2), 
section 411. Under this order, the Collector 
on behalf of Governmeut applied for execu¬ 
tion. The property in suit, was put up for 
sale and purchased by Hai Ilahadur, the 
father of the appellants, on the 2’2nd July 
1S99. What was really atlached and sold 
was the equity of redemption left in the 
mottgagor after the decree of the ICth May 
1890 was made. 

[IjORP Mac.vaOhtkx: —Tho mortgagor had no 
such right. He was entitled only to surplus 
money.] 

Thi.s point was not dealt with in the Courts 
below. They decided lltat the appellants 
purchased tlie equily of redemption, 
which.it is Mihmitted, was not lost wlien 
tlie decree absolute was made in the 
mortgagee’s suit. Tho tight to leileein was 
not lost until tlie sale in exe<*iilion of that 
decree was cotdirmed on the 29th October 
1 h02, w inch was suhseciuent to the appelhiiiis’ 
purchase. Fniyiiz Itusiim Klt<nt v. Vrng 

Niiifiiu ('!). 

[Lf ijji Uoa.soN: You never asked to le- 
ih cm.] 

[SiK .lon.N l')i'ni: refetred (osection 80 of the 
'I'lansfer of Ihopeify Act (Act IV of 1882)]. 

'riint section leters only to tlie ca.so of a 
di cite for fort-closure. Htfereiice was also 


(2) :{u.\. 2:U; A. \v. N. (lijos) or., .*■, a. l 
.1. .' IT. 

:M I. ,\. 1(12 :it KMJ; 11 C. W. .' 01-4 A 
J.. I. All; r> c. Ij .]. MJA; 17 .M. I.. . 1 . 2 ( 5 A: 0 I{„in 1 , 
a. OoO; 2 M. 1 . T. 101 ; 20 A. 3 ^ 0 ; 10 (). C\ .AM- 


made to sections 87, 88 and 89 of that Act. 
The elTect of passing a decree for sale, even 
if that decree is made absolute, is that the 
equity of redemption remains until the sale in 
execution of that decree is confirmed. The 
order for sale does not pass the property in 
the mortgagee. The mortgagor had posses¬ 
sion, which could not be taken away from him 
until the time presciibed in section 89 of the 
Transfer of Property Act. There was a right 
in the laud on the part of the mortgagor 
which was available for sale under the ColleC' 
tor’s order for sale and was purchased by the 
appellants. 

[Sir John Rcge: Whose title did the appel¬ 
lants get ?] They got all that the Crown 
had. 

The appellants’ sale certificate dated the 
19ih September 1899 stands good until it is 
set a.side. The time allowed to sot aside the 
sale is one year from the date of the certifi¬ 
cate, and as that period has already elapsed, 
the suit is barred : Malkarjun bin Shidram- 
appa Vasari v. Narhari bin Shi^appa 
(4). Tfie respendents were substantially 
panics to the suit and cannot plead ignor¬ 
ance. 

iMr. Ameer Am: The suit was dismissed 
against the respondents, and the decree made, 
charged the dower, but not the property in 
suit, which was not sold in that suit, but 
under certain other proceedings, to which the 
respondei ts were not made par ties. J 

When the sale in execution of the mort- 
gagee’.s decree took place, there was nobody 
representing the appellants on the record. 
They had the legal estate and the right to 
redeem and also to posse.ssion. These rights 
cannot be taken away unless the appellants 
were l.ronght on tlie record as partie.s to the' 
suit. They could have been brought on the 
record under the Code of Civil Procedure, 
section 872, which is the same ns Order XV If, 
rules 8 and 5 of the Rules of tlie Supreme 
Court, 1888; nar.iel’.s Chancery Practice, 
(7th Mdillon), page 25G. Reference was also 
made to the Civil Procedure Code, section 
810 and tlie Transfer of property Act, section 
52. 

The Collector relied upon the case of the 
CflUcior of Morathibnd v. Muhammad Vatin 
Khun (5), and coi tinned the sale to the appel¬ 
lants, When tlie righl.s of a subject collide 

(4) 27 I. A. 2Ui; 2.") ». 337; 2 Horn. L K. 927; 5 C, 
'A’. X. 10; 10 M. L. J. 308. 

(r.) 2 A. IPC. 
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wifcli those of the Crown, the latter must 
prevail: New South Wales Taxation Commis¬ 
sioners r. Palmer (6) and Attorney-General for 
New South Wales v. Curator of Intestate Estates 

(7), 

[Sib John Edos : If the Crown has any 
superior right, why does nob section 411 of 
the Code of Civil Procedure say so ?] 

[Loro Robson. In those cases the question 
involved was one of concurrent titles.] 

They, however, lay down the principle. 

[Sir John Edge: You oay that the Crown 
and the Government are the same .] 

Yes, ray Lord. 

[Sir John Edge : That is not so.] 

At one time in this case two executions 
subsisted, one by the respondent and the 
other by the Collector on belialf of Govern¬ 
ment. Both executions were in force at one 
point of time before either was executed, and 
the instant they thus concurred, the King’s 
prerogative to be preferred attached: Attorney- 
General y. Leonard (8). 

Messrs. J)e Gruyther, K. G, and A. P. Sen 
for Mr. Duhe, for the Respondent?. 

JUDGMENT. 

Lord Macnagbten: —This is an appeal from 
a decree of the High Court at Allahabad, 
which affirmed a decree of tiie Court of vSmall 
Causes there, exercising the powers of a Sub¬ 
ordinate Judge. 

The suit was brought hy the respondents, 
Mewa Lai and Lachmin Narain, to recover 
properly of which they had been deprived 
through the intervention of a Government 
official who attached it and got it sold in order 
to satisfy a debt due to Governnieut from 
somebody else. 

The facts are undisputed. 

On the 17thof December 1895, the respond¬ 
ents, who were mortgagees of shares in seven 

villaps belonging to their mortgagor, one 
Tufail All Khan, obtained the usual decree 
for sale. The 17th of April 1S9(J was the 
date fixed for payment of principal, interest, 
and costs which amounted in all to 
Rs. 19,290-9-6. The mortgagor made default 
On the 23rd of April 1896, the mortgagees 
applied for an order absolute. The order was 


(6) (1007) A. C. 170; 96 L. T. 27S; M Maiison 
106; 23 T. L. K. 304; 70 L. J. F. C. 41 

(7) (1907) A. C. 519; 77 L. J. V. L\ U; 23 T. L R 
752. 


(8) (1888) 38 Ch. D. 622; 
800} 62 h. T. 024} 37 W. R. 24. 


at p. 62.>; 57 L. J. Ch. 


drawn up on the 16th of May following. On 
the 24th of March 1897, an application was 
made for execution of the decree by sale of 
the mortgaged property, and on the 26th of 
April 1897, the execution case was transferred 
to the Collector’s Court as the property was 
ancestral. The decree came into the hands 
of the Sale Officer on the Sth July 1897. 

In the meantime, the wife of the mortgagor 
brought a .suit in fortna pauperis against her 
husband, Tufail All Khan, and the respond¬ 
ents, claiming from her husband a lakh of 
rupees under a contract of dower, and alleg¬ 
ing thafcthat sum was charged on the mortgage 
property in priority to the mortgages, the 
subject of the decree of the 17th of December 
1895. On the 11th of May 1897, the suit was 
decreed with costs against Tufail Ali Khan, but 
dismissed with costs as against his mortgagees, 
and it was ordered that the amount of Court- 
fees, which would have been paid by the 
plaintiff had she not been allowed to sue as 
pauper, should bo the first charge on the 
amount decreed to the plaintiff, and should 
also be recoverable from the defendant Tufail 
Ali Khan. 

The order as regards the Court-fees payable 
to Government was in accordance with the 
directions of .section 411 of the Civil Proce- 
ure Code, 1882, as to pauper suits. That 
section is in the following terras; — 

411. If the plaintiff succeed in the suit, 
the Court shall calculate the amount of the 
Court-fees which would have been paid by 
the plaintiff if he had not been permitted to 
sue as a pauper ; and such amount shall be a 
first charge on the subject-matter of the suit, 
and shall also be recoverable by the 
Government from any party ordered by the 
decree to pay the same, in the same manner 
as costs of suit are recoverable under this 
Code.” 


1 here was an appeal to the High Court but 
it was dismissed with costs. 

So the respondents succeeded in preserving 
the priority of their encumbrances and in 
maintaining the decree of the 17th of Decern- 
ber 1395.^ \yith this success all their troubles 
began. The Collector on behalf of Govern¬ 
ment applied for and obtainedexecutionof the 

Tufail All Khau against whom the suit was 
decreed but against the mortgaged property 
in regard to which the suit failed. That 
execution case was also sent to the Collector’s 
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Court. It. was received by the Sale Officer 
oil the 18th of February 1898, raore than 
six months after the receipt of the decree of 
the 17th of December 1895. However, the 
Sale Officer fixed one and the same day, the 
22nd of July 1899, for sale in both cases. 
And when the day of sale came, he put the 
property up for sale under the decree of the 
11th of May lr97, and it was sold to Rai 
Ilahadur, the father of the appellants, for 
Rs. 1,529, an amount just sufficient to satis¬ 
fy the claim of the Government. 

The mortgagees’ decree was returned to 
the Civil Court with a statement that no 
property was left for sale in connection with 
that decree. In taking this course the Sale 
Officer, according to the opinion of the Col¬ 
lector, acted legally. Possibly, said the Col¬ 
lector, be might have put the properly up 
for sale under the mortgagees’ decree, “pio- 
claiming at the same time the debt due to 
Government as an encurnhrance to be satis¬ 
fied by the purchaser,” but there was no 
material irregularity. In the Collector’s 
opinion, the authorities cleaily affirmed “ihe 
principle that the Government takes prece¬ 
dence of all otlier creditors, whetlior or not 
tlioy have a lien on the property,” 

At the instance of the mortgagees, the 
Civil Court directed that tlie property should 
he put up for sale again under the decree of 
the 17th of December 1895. Ultimately 
the mortgagees bought it for Ks. 18,365. 
They obtained foiinal possession. Hut it 
seems tluit Uai Hahadur had already obtained 
pos.session under liis sale certificate. Ruth 
j)jiities then exerted themselves to collect 
I'onl.'a. Tlien ti'llowed a strugale for jnufa- 
lion of names. Tlie Assistant Collector 
dismissed an application foi' tliat purpose by 
the mortgagees, blaming them for Iryii'g (o 
avoid payment of tlie (lovernmcnt dues “in- 
stead of cpiietly pajiiig oil” tlie Court-fees 
and getting the property sold in satisfaction 
of tlieir large debt. After a learned arpu. 
merit lie held tliat tlie woidingot section 111, 
Civil Procedure Code, was clear that tlie 
Government dues were tlio fust cliaige on 
the property, and tliat Rai Raiiadur had 
consequently a preferential claim. Tlien the 
mortgagees appealed to the Collector. Ho 
took the same view, after argument, tliouglj 
he confessed that he “liad not hitherto 
r*ealisetl that the position ot the Crown in 
such matters was so strong.” Lastly, the 


mortgagees applied to the Commissioner on 
second appeal. He, too, rejected their ap¬ 
plication, in the first instance on reading the 
record, and then on an application for re¬ 
vision after hearing the parties at consider¬ 
able length, who “argued as to the equity 
and legal rights cf the case.” As to the 
merits he pronounced no opinion. He thought 
it essentially a case for the Civil Court. 
But, he added, that until the question was 
determined by a competent Court, he did 
* not think that any fairer decision could be 
come to than that at which the Collector 
arrived.” 

So at last the mortgagees betook them to 
the Civil Court, to which they ought to have 
applied long before in a regular suit. The 
Judge of first instance ordered that the 
respoiilenfs should be put in possession of 
the properfy, and declared that they were 
the absolute owners. An appeal to the 
High Court was dismissed with c. sis. But 
the learned Judges, afier argument, eamo to 
tlie conclusion that there was a sub.stantial 
question of law involved, and gave leave to 
appeal to His Majesty in Council. 

Their Lordships are at a loss lo discover 
what question of law is involved in this case. 
So far as can be gathered from the judgments 
in the Collector’s Court, the validity of the 
sale to Rai Baliadur was rested on two 
grounds (1) on the terms of section 411 of 
the Civil Procedure Code, and the decree of 
tbo 11th May 1897, and (2) on the prero¬ 
gative of the Crown. As to tlie first point, 
the claim pub forward on behalf of tbo 
Government is absurd. The decree of the. 
11th of Mfiy 1897 did not create or purport 
to create any charge on the mortgaged pro¬ 
perty in favour of the Government. Tiio 
Government had no right to attach the 
property and sell it in execution under that 
decree, though, of cour.se, .such interest, if 
any, as remainevl in the mortgagor from 
whom the Court-foes were declared to be 
rccoveiable, might have been reached by 
a proper proceeding. The order for the first 
sale was, therefore, without jurisdiction. 
The sale passed no pi’operty to the person 
declared purchaser. On tlie second point, 
the claim advanced by tlie Collector on be- 
liair of the Government is a preposterous 
claim. It is only when claims of the Crown 
and claims of ‘common persena” (to use an 
old expression) ‘ concur” or come into com- 
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petition that the Crown is preferred. The 
Crown has no more right than a ‘ common 
person*’ to seize A.’s property and apply it 
in or towards the discharge of a debt dae 
from B. That is not a question of law. It 
is a matter of common justice, and it may be 
added, of common honesty. 

Their Lordships will humbly advise His 
Majesty that the appeal ought to be dismissed 
with costs. 

Appeal dismissed. 

Attorney for the Appellants: Mr. Doug^ 
las Orant. 

Solicitors for the Respondents: Messrs. 
Barrow,^ Tiogers and Nevill. 


OUDH JUDICIAL COMMISSIOxNER’S 

COURT. 

Miscellaneous Civil Appeal No. 15 of 1911. 

May 23, 1911. 

Present: —Mr. Evans, J. C. 
GIRDHARl LaL and another— 
Defendants—Appellants 
versus 

JASWANT SINGH. —pLAiNXiKF and 
Beth SITA RAM and others—Defendants— 

Respondents. 

Civil Proceihi,re Code (Act V 0 /1908.), .s. lOo (2), 
0. XLI, r. 23, 0. XLIIl, r. 1 — Appeal again.st order 
of roiiiand—Decision of Jirst Court on remind order no 
bar to appeal —Coart oj appeal, power oj—Settlement 
Circular No. 03 of 1863, legal foice oj — Grovcdioldcr 
of long standing, position of. 

Whoro a Court of first appeal, setting asitlo tho 
decision of the Court of first instance on a prelimi¬ 
nary point, remands tlie case fordocision on tlm merits 
and there is an appeal against the order of remand, 
tho fact of tho case being decided by the Court of 
first instance in accordance with tho remand order 
before tho appeal comes on for hearing, is no bar to 
its being heard and disposed of. 

Ra-resur Singh V. Sheo Din, 12 A. 510 and Baba 
Lai V. Ram Kali, 3 A. L. J. dO; A. \V. N. (1906) 
28, relied upon. 

A Court hearing an appeal against an order of 
remand has power not only to decido whether tho 
order of remand is in accordance with itiw or not 
but also whether tho decision is correct or not and 
to dispose of tho suit accordingly, 

Hasan Ali V. Siraj Husain, 16 A. 252, Budain v. 
Itnrat, 3 A. 675, Loki 2Iahto 7 . Aghorec Ajail Lai, 5 C. 
144; 4 C. L. 11.465, Bhau Bala v. Bapaji Bapuji 
14 B. 14 and Sankaran y. Raman Kutti, 20 M. 
152, followed, 

Sottlomcnt Circular No. 63 of 1863 has not tho force 
of law and the position of a grove-lioUler who lias, 
been in possession of tho trees of a groyo for a long 
period, whether he be a mere teuaut or one of tlio old 


proprietary body, is not, in respect of undor-proprio- 
tary rights, in any way dilloroiit from that of any 
other person who claims those rights. 

Umrao Singh v. Ali Rtza Khan, 1 0. 0. 231, 
followed. 

A claimant to under-proprietary rights on tho basis 
of proscription is bound to prove his claim according 
to tho provisions of tho Oudh Sub-Settlement Act of 
1866. 

iiaJiarain Jagatjit Singh Bihadur y. Sura} Bahhsh 
Singh, 8 O. 0. 141 and RT-ja Bighioan Bikhsh Singh v. 
iXazhar Husain, 9 0. C. 167, relied upon. 

Appeal against tlie order of the Subordinate 
Judge, Sitapur, dated 'Jlst December 1910, 
rever.sing that of the Muaslf, Kheri, 
dated 25bh July 1910, 

Pandit Jag "Mohan Nath Ghak, for the 
Appellants. 

Babu Lachhman Das, for the Respondents 

JUDGMENT.—This is an appeal against 
an order of the Subordinate Judge of Sitapur 
remanding the case to the Court of first 
instance for decision on the merits. 

The plaintiff instituted a suit on the llbh 
January 1910, asking for a declaration that 
he was under-proprietor of two grjves Nos. 
109 and 149 and that a decree for possession 
of grove No. 149 be granted to him. The 
cause of action was alleged to be an adverse 
order of the Commi.ssionor, dated the 28tli 
January 1903. The issues were somewhat 
inconveniently arranged in the Court of first 
instance. The first and principal issue on 
which the whole case depended was whether 
the plaintiff was under-proprietor of the 
land of groves Nos. 109 and 149. The other 
issues related to limitation, res fuiicita and 
other pleas raised in defence. On the first 
issue, it was found that the plaintiff was nob 
an ueder-proprieb'n and the suit was dismiss¬ 
ed accordingly. The learned Subordinate 
Judge on appeal found that the plaintiff had 
established his under-proprietary title and 
remanded the case for decision on the 
merits. The present appeal has been pre¬ 
ferred by two of the representatives of the 
original defendants. 

A preliminary objection is taken that the 
order remanding the case for decision on 
the merits was passed on the 2l3t December 
1910. In the meantime the case has been 
decided by the Court of first instance in 
accordance with the remand order on the 5bh 
April 1911, and it is urged on the strength 
of certain rulings of the Allahabad High 
Courl, in tUo cases of i&rajn. Kwntm v. MHha^n» 
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mad Wazir (1) and Karori Mai v. Sahodra 
(2), that this appeal cannot now be proceeded 
■with. 

In these cases, the High Court merely stated 
that it was not the practice to dispose of the 
appeal against the order under remand 
ill circumstances like the present one, but 
this view of the law has expressly been 
dissented from by the same High Court in 
the cases of Rameskur Singh v. Sheo Din (3) 
and Bibu Lai v. Ram Kali (4) and I have no 
doubt that 1 have jurisdiction to dispose of 
this appeal. 

Another preliminary objection taken is 
that this Court has only power to decide 
whether the order of remand was in 
accordance with law or not and there is 
no jnrisdiction to decide whether the decision 
on the preliminary point was correct or not 
and it is urged that this is a matter wliich 
can only be decided when the Hnal appeal is 
heard against the order of the fir-st Court, 
dated the 5th April 1911. 

Here, again, the authoiities are all against 
the respondents, In the case of Jlasan Ali 
V. Siraj Husain (5), the first Court found 
tliat the suit was barred by section 13 of 
the Code of Civil Frccedure, 1882. The 
District Judge on appeaT held a contrary 
view and remanded tlie case under section 
502 of the Code. The learned Judges of the 
High Court held that the suit was barred by 
Hcci-ioii 13 and they proceeded to remark as 
follows:—’^It i.s contended that we cannot pass 
a decree dismissing the appeal in the Court 
below. In our opinion, we can dispose of the 
appeal in the Court below as the defendant- 
appellant having succeeded in this appeal on 
the ground that section 13 of the Code applied 
to tlie xsuit, the suit must necessarily be 
dismissed as birred fn Zfwu'ne. If we were 
simply to set aside the order of the Court 
below and tell the Court below that it \vas to 
di.sniiss the plaintiffs’ appeal to it, as section 
13 applied, we should bo merely putting the 
parties to extra expense and adding a u.seless 
stage to tlie procedure of the case. This is 
the view of the law wliich has been taken by 
this Court in previous cases.” This view of 
the law has also, been accepted in a Full 

(D W. N. (1HS2') 5:t. 

(2) .\. W. N. (IhSi) .■>. 

CO A. 510. 

14) a A. L. .1. -lU; A. \V. N. ( 15'U6) 

(0) Hi A. 252. 


Bench decision of the same High Court in 
Badam v. Imrat (6) and by the Calcutta, 
Bombay and Madras High Courts; see Loki 
Mahto V. Aghoree Ajail Lai (7); Bkau Bala v. 
Bapaji Bapuji (8) and Sankaran v. Raman 
Kutti (9). 

Both these preliminary objections fail and 
I proceed to decide the case on the merits. 
The suit by the plaintiff was for a declaration 
that he had under-proprietary rights in the 
land of two groves. The learned Subordinate 
Judge held that he was entitled to a decree. 
I am of opinion that his decision is incorrect. 
I accept the facts as found by the lower Court 
and shortly stated they are as below: — 

The ancestors of the plaintiff were zemin¬ 
dars of the village until 1820 A. D. and they 
lost their proprietary possession from about 
that time. Grove No. 109 was planted by 
a female relation of the grandfather of the 
plaintiff before 1820. The plaintiff institut¬ 
ed a suit for possession of this grove against 
one Subha Singh, a nephew of this lady’s 
husband, and obtained a decree for the 
trees only. He did not obtain a decree for 
under-proprietary rights in the land during 
the settlement operations. Grove No. 149 
was planted by two men called Ambar Singh 
and Bhagol Singh before 1820. Ambar 
Singh was the plaintiff’s grandfather. No 
decree at all was obtained with respect to this 
grove. It may be assumed for the purposes of 
this appeal that the plaintiff and his ancestors 
have enjoyed the produce of the grove from 
before 1820 up to institution of the suit and 
there is no proof that any of the zemindars 
were at any time able to eject them from it. 
In the.^e circumstances, the learned Subor¬ 
dinate Judge appears to have relied 
upon Settlement Circular No. 63 of 1863 as 
an authority for holding that the plaintiff 
is entitled to the decree asked for. He 
remarks as below : — 

He (Munsif) has evidently misunder¬ 
stood the scope of the Circular No. 63 of 
1863, which declares the status of such grove- 
holders as the plaintiff's ancestors and 
wliich status does not extinguish by the 
close of the Settlement operations. The 
status continues and can be declared at any 
time if not lost by prescription.” 

(0) U A. (575. 

(7) 0 C. 114; 4 C. L. it. -105. 

(8) 14 B. 14. 

(y; 20 M. 152. 
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On appeal, ifc is cookeaded that there is no 
authority for the assumption that the provi¬ 
sions of the Oricular No. 63 of 1863 have the 
force of law. In my judgment if that Circular 
were strictly applied, it is possible that the 
plaintiff might have some ground for claiming 
under-propietary rights with respect to grove 
No. 149 as his position might possibly come 
in class No. 1 referred to in paragraph 3 of 
that circular. But I can find no authority 
for the contention that this Circular has the 
force of law and the following passage from 
paragraph 5 of the Circular in question 
shows this clearly:—“lam well aware that 
different usages prevail in different districts, 
and, indeed, in different ilakfis of the 
same district, but I think that the great 
majority of cases that will come before 
you will be capable of being classified 
under one of the four classes above 
detailed. I have merely endeavoured to lay 
down some general rules for your guidance in 
carrying out the instructions contained in 
Circular No. 20 of 1?63 under the heading 
‘groves’. ” Circnlar No. 20 of 186i which is 
referred to is merely a circular forwarding 
instructions for the preparation of the 
Administration Papers in villag?s under 
Settlement, and this circular contains instruc¬ 
tions showing how grove.s should be classified 
in this paper. There is also a distinct 
authority of this Court. It is to be found in 
the case of Umrao Singh v Munshi AH Roza, 
Khan (10). Tliat was a case in which the 
right of tenants to remain in possession of the 
trees in groves after they have left their 
villages was discussed and on page 251, Mr. 
Chamier remarks as below: — 

It WHS suggested that ‘ Grove Circular ’ 
had the foi’ce of law. That is not so. It was 
not issued under Legislative authority, 
nor does it purport to lay down the law on 
the subject. Major MacAudrew was, in my 
opinion, in error in describing the Circular as 
the ‘ Local Law. ’ '* 

I am not aware that the position of a 
grove-holder, who has been in possession of 
the trees of a grove from a long period, 
whether he be a mere tenant or one of the old 
proprietary body, is with respect to under- 
proprietary rights in any way different from 
any other person who claims those rights. 
The learned Pleader for the plaiutiff-respond- 

ont appears to think that tlioro is some 

(10) 1 O. C.231. 


i * 


peculiar sanctity attached to the laud of a 
grove which places it in a position entirely 
different from other land. For this conten¬ 
tion he can cite no authority. The uuder- 
proprietary right claimed by the plaintiff- 
respondent in this ease is a pight based on 
prescription. It is not a right based upon 
any alleged grant or purchase and, therefore, 
the claimant is bound to prove his claim 
according to the provisions of the Oudh 
Sab-Settlement Act of 1866 and the law on 
the subject has been clearly laid down by 
this Court in the case of Maharaja Jagatjit 
Singh v, Snra} Bakhsh Singh (11), followed in 
Raja Baghiv:tn Bakhsh Singh v. Mazhar 
Busain (12). 

It is obvious that the plaintiff-respondent, 
according to his own case, cannot fulfil the 
conditions laid down in rule 10 of the rules 
attached to Act XXVT of 1866. It is not 
pretended that this land was ever held 
by his ancestors as sir oj' nankar when they 
were in proprietary possession of the 
village before 1820. I understand that 
the Pleader for the plaintiff-respondent means 
to urge that these rules are not exhaustive 
and that under-proprietary rights can be 
established otherwise, [f that is the case, 
the burden lies heavily on the plaintiff- 
respondent to show how the under-pro¬ 
prietary rights claimed by him cmld bo 
established according t) law. For the 
reasons stated ab>ve, Circular No. 63 of 
1863 cannot have the force of law and I am 
of opinion tliat the decision of the lower 
Court is incorrect. The plaititiff-re.spon lent 
has not established an under-proprietary 
title. 

I accept the appeal and, setting aside the 
order of the lower Appellate Court, restore 
that of the Court of first instance, dated 
the 25th July 1910 It follows from this that 
the order of the first Court, dated the 5fch 
April 1911, which was passed on an inorrect 
order of remand has no force and is not 
binding upon the parties. The appellants 
are entitled to their costs throughout. 

Appeal accepted 

(in 8 O. C. U5. 

(12) 9 0. C. 167. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 732 of 1910. 

January 19, 1912. 

Present: —Sir. Justice Sundara Aiyar. 

S. VENKATARASIANA IYER— 

Petitioner 

versus 

KITTASIMAL and others—Respondents. 

suit—Applicaiioft for leave to sue as a pau¬ 
per —Qucs/»on to be determined—Civil Procedure Code 
(Act V of 1908), 0. XXXIII, r. 5. 

In an applicatiou for leave to sue as a pauper, the 
Court is bound to inquire into and determine tlie ques¬ 
tion of ])laintiff’s pauperism, unless it is satisfied that, 
under Order XXXIII, rule 5, plaintiff’s allegations 
do not show a cause of action. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the District Court of Coimbatore, 
dated 28th June 19J0 in Original Petition 
No. 181 of 1910. 

Mr. M. K. Narayanaswami Iyer, for the 
Petitioner. 

Mr. T. R, Krishtiasivamy Iyer, for the Re¬ 
spondents. 

JUDGMENT.—This is an application to 
revise an order of the District Judge of 
Coimbatore rejecting an application for 
leave to institute a suit as a pauper. The 
Judge has recorded no finding on the 
question of the plaintiff’s pauperism, but 
has found that the petitioner was net entitled 
to sue as reversioner. This finding is based 
on a reported judgment of thi.s Court in 
Goihidtiyyar v. Dorasnmi (1). The judg¬ 
ment shows that the decision of this Court 
was based on grounds special to the parties 
in that case. It would not affect tlie plain¬ 
tiff. 

Apart from this circumstance, Order 
XXXIII, rule 6, entitles the Court only to 
SCO whether the plaintiff’s allegations do not 
show a cause of action. The plaintiff does 
not admit that the 1st defendant was the 
adopted son of the deceased Subbier either 
in his plaint or at liis examination. The 
judgment referred to by the learned Judge 
was not put in evidence. If it had been, 
lie would probably have found out that the 
decision in that case could not be relied on 
against the petitioner. As the Judge has 
not found that tl»e allegations made by the 
petifioner do not show a cause of action, I 
must hold that ho was not entitled to reject 
the petition without inquiring into the 
(1) 11 M. 0. 
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question of the petitioner’s pauperism, and 
that he exercised a jurisdiction not vested in 
him in doing so. 

The learned Vakil for the respondents 
says that the petitioner deliberately included 
a claim for moveables which was barred in 
order to make it appear that the Court-fees 
payable on the plaint would be much more 
than the property possessed by him. The 
petitioner’s admission, when he was examin¬ 
ed, shows that this observation is well- 
founded. But even deducting that amount, 
the property possessed by the plaintiff 
appears to be insufficient to cover the Court- 
fees on the remainder of the claim. It may 
be, as urged by Mr. Krishnaswami Iyer, 
that the petitioner has other property ; but 
the Judge has net decided that question. 
He would, no doubt, be entitled to reject it, 
if he found that the petitioner was possessed 
of sufficient property to enable him to pay the 
Court-fees due on his plaint. 

It is also urged on behalf of the respond¬ 
ents that this Court should not interfere as 
the petition was presented on the 9l8t day 
after the order was pronounced deducting 
the time allowed for obtaining copies. 
Assuming that the petition was put in one 
day after the ninety days allowed in the 
case of appeals, I am not prepared to reject 
the petition on this ground. It cannot be 
said that there has been any excessive delay 
in the presentation of the petition. 

In the result, I set aside the order of the 
lower Court and direct that the petition be 
restored to the file and disposed of afresh 
according to law. The costs of this petition 
will abide the result. 

Petition remanded. 


PRIVV COUNCIL. 

Appeal from the High Court at Calcutta. 

January 23, 1912. 

Present :—Lord l^Iacnaghten, Lord Robson, 
Sir John Edge and Mr. Aiueer Ali. 
JEOLAL MAHTON and another— 
Defendants—Appellants 

tersus 

LORE NARAYAN MAHTON and others 
—Plaintiffs—Respondents. 

llindn Law —Miluksliura —ParlilioHt mtit (or-^Re 
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fence that plainti^'s father had got his share and was 
e-Bpelled from family — Re-appearance oj plaintiff in 
village — Limitation. 

A suit was brought for partition of plaintiff’s share 
in family property. The defence was that plaintiff’s 
father was expelled from the family for sonio scanda¬ 
lous conduct and that he had received his share of the 
property. The evidence established that the plaintiff 
re-appeared in the village whore the family revised, 
that ho took up his abode there, that ho was 
recognized as a member of the family and that 
no case of exclusion from the joint property could 
bo made out against him till live or six years 
before suit: 

Held, that the suit should be decreed. 

Appeal from the judgment of the Higli 
Court (Mookerjee and Holmwood, JJ.) at 
Calcutta, dated April 4th, 1907, reversing that 
of the Sub-Judge of Bankipore, dated June 
23id, 1904, and decreeing the suit of the 
plaintiffs. 

The defendants appealed. 

Messrs. L. DeOruyther^ K. 0., and Du7ine, 
for the Appellants. 

Mr. Bhugioindhi Dube, for the Respondents. 

JUDGMENT. 

Loud Macnaghtem. —This case was heard 
ex paite. The suit was brought by one 
Loke Narayan Mabton and his three sons 
as members of a joint undivided Hindu 
family under the Mitasshara Law, asking 
for a declaration that they were entitled to 
one-third share of the family property, and 
for an order for partition on that footing. 
The defence was that Jiaram Mahton, Loke 
Narayan’s father, who was the son of Pokhan 
Mahton, was expelled from the family in 
1874 in consequence of some scandalous 
conduct which brought upon him the 
displeasure of the zemindar iu whose service 
the family were employed—that on his 
expulsion there was a partition so far as he 
was concerned, and he then received his 
share of the family property which had been 
all acquired in the service of the zomindur 
by Pokhan and his sons, and that thereupon 
Jiaram disappeared with his wife and his son 
Loke Narayan, who was a mere child at the 
time, and so his connection with the family 
came to an end. It was also contended that 
the plaintiffs’ claim was barred by the law of 
limitation. 

The suit was dismissed with costs in the 
Court of the third Subordinate Judge of 
Patna. On appeal to the High Court at 
Calcutta, this judgment was reversed and 
a decree was pronounced in favour of the 
plaintiffs. 


The evidence is very voluminous and very 
conti adictory. The oral testimony on both 
sides seems to be even more than usually 
untrustworthy. After a most elaborate and 
careful review of the whole case, from which 
nothing of importance appears to be omitted, 
and to which nothing can be usefully added, 
the learned Judges of the High Court came to 
the conclusion that the case set up of Jiaram’s 
expulsion iu 1874 and the alleged partition 
of tlie family property on that occasion failed 
completely. Then they proceeded to consider 
the position of affairs when Loke Narayan 
re-appeared in 1889 after his father’s death 
and took up his abode in the village where 
the surviving members of the family lived. 
The view of the Court was that he was then 
recognised as a member of the family, and 
that no case of exclusion from the joint 
property could be made out against him till 
five or six years before suit, when there ap¬ 
peared to have been exclu.sion from cora- 
mensality but no partition of the family 
property. 

The case was very fully and very ably 
presented to this Board by the learned 
Counsel for the appellants, but their Lord- 
ships are not satisfied that there is any 
ground for di.sturbing the judgment of the 
High Court. 

Their Lord.ships will, therefore, humbly 
advise His Majesty tliat the appeal ought to 
be dismissed with costs. 

Appeal dismissed. 

Solicitors for the Appellants : Messrs. 
Milner and Bickford. 

Solicitors for the Respondents: Messrs. 
Barrow, Rogers and ^evill. 


MADRAS HIGH COURT. 

Second Civir. Appeal No, 1182 of 1909. 

January 24, 1912. 

rreseut: —Sir Ralph Benson, Judge, and 

Mr. Justice Miller. 

SAVIRIMUTHU MOOPAN and others— 

Plaintiffs—Appellants 


V6l“StiS 

SATTAN CHINNAPPAN SAVARI- 

MUTHU AND OTHERS—DEFENDANTS_ 

Respondents. 

rruclice—Dtrision not different from the o>sc 
either party—(Ins its lainable. 
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In ro GANAPATHI PILLAI. 

The Court should uot decide a suit in a ’vay which is 
not the case of eitiier party and on a matter on wliich 
no issue was raised. 

Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal 
Suit No. 14 of 1908, presented against the 
decree of the Court of the District Munsif of 
Srirangara, in Original Suit No. Ill of 

1906. 

Mr. Swaminadhan, for the Appellants. 

Mr. 5. T. Snnivasa Gopalachariar^ for the 
Kespondents. 

JUDGMENT,—The District Judge has 
decided the case on a finding that there is no 
evidence that the building was ever dedicated 
to religious uses. But this was not the case 
of either party and was not a matter on which 
any issue was raised. 

We must set aside the decree of the 
District Judge and remand the appeal for 
dispo.sal according to law. 

It is open to the District Judge to settle 
fresh issues, if he finds it necessary to do so. 
Costs in the Court will abide the result. 

Suit remomlcd. 


MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 445 and 446 

CF 1911. 

Pehruary 2, 1912. 

Present: —Mr. Justice Siindara Aiyar. 

In No. 445 of 1911. 

lure GANAPATHI PILUAl and otiieus— 
Defendants—Petitioners 

In No. 446 of 1911. 

PANCHABAKESA IYER— Defendant- 

Petitioner 

SiuaU CftHsc Courts -Id GX of lSS7),s. 25 
— I'lixiim/ ufijHfscfl to vvidrncc — I'luvcr of High Court to 
interfere in revision — Aefiuonlcdiiuu'nt of pnt/ment Inj 
one trustee oithont oeiwil receipt of monetj—Such ac» 
hnou'lediinicnt not t>in<liiiij on the institution. 

I'/Vi'ii il' :i liiidinj? of fact arrivcMl at hy a lower 
Uonrt i.s entirely oppo.so'l to the evidence, the llijfh 
Court has n«j |H)wer to interfere in revision under sec* 
lion 25 of Act IX of 1.S87. 

A mere ac'kn«)wh‘d''inent <*f ])ayiiient hyoneof the 
lni.slces wlio did not really receive the money cannot 
hiitd the institution. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decrees of the Court of tlio Subordinate Judge 
uf -Mayavarain at Kumbakonani, dated Gtli 
Maieli 1911. in Small Cause Suits Nos. 2211 
and 2210 lespeutively of 1910. 


[I9l2 

In re attam venkiah. 

Mr. T. M. Krishanswami lyer^ for the Peti. 
tioners. 

JUDGMENT.—The only point urged in 
support of these petitions is that one of the 
trustees, Panchapagesa Iyer, having re¬ 
ceived the rent sued for and acknowledged 
the receipt of it, the plaintiff is not entitled 
to recover it again from the defendant. But 
the lower Court has found that the rent was 
not really paid to Panchapagesa Iyer. 

It is stated that this conclusion is entirely 
opposed to the evidence, but I have no power 
to interfere even if that be so. I am also 
unable to hold that a mere acknowledgment 
of payment by one of the trustees who did 
not really receive the money can in any way 
bind the institution. I dismiss the peti¬ 
tions. 

Petitions dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 811 of 1911 

January 25, 1912. 

Present: —Mr. Justice Sundara Aiyar. 
hire ATYAM VENICIAH and otuers— 
Plaintiffs—Appellants. 

lies judicata —Agreement to maintain (Icfcndctnt tn 
considerolion of ^Vill—Prior sutt on agreement hy de¬ 
fendant for arrears of maintenance and decree therein— 
Present suit by plaintiff to set aside agreement — Plain¬ 
tiff not entitled to rely on events prior to former suit — 
Suuscfiuent events disclosing intention to defeat the Will 
—Not a sufficient cause oj action. 

By an agreement, Exhibit 1, the ])laintiff agreed to 
give maintcuanco to the defendant in consideration of 
her executing a Will bequeathing all her inovoablo 
I)roperty to him after her death. TIjo defendant in¬ 
stituted Original Suit No. ICO of 1907 for two years* 
)>ayment due to lier under Exhibit I and obtained a 
decree. Then the jilaintiff sued for a declaration that 
there was a failure of cousidcration for Exhibit I and, 
therefore, the agreement could not bo enforced against 
him: 

Held, ri) that tlm ])laintilT could not roly on events 
]irior to Original Suit No. 160 of 1907 to avoid tho 
agreement, us ho was bound to put forward in that 
suit all pleas which would entitle him to got tho Court 
to hold that tho agreement was not enforceable 
against him; 

(2) that the only events subsequent to that suit 
alleged as entitling him to relief, I’tz., that tho defen¬ 
dant made false complaints to tho Police of loss of 
some properties inchnied in tho Will and also conocul- 
ed some of them in a third person’s house, disclosed no 
cause of action to avoid E.xhibit 1, and that tlio 
allegulion of a mere intention on her part to defeat 
the beque-eta waa not aufticient. 
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KHADAM HOSSAIN KHAN V. MDRAD BIBI. 

Second appeal against the decree of the 
Conit of the Sahordinate Judge of Kistna at 
Ellore, in Appeal Suit No. 242 of 1910, pre¬ 
sented against the decree of the Court of the 
District Munsif of Ellore, in Original Suit 
No, 611 of 1908. 

Mr. T. Prakasam^ for the Appellant. 
JUDGMENT.—I am of opinion that the 
decision of the lower Courts on the 4th issue, 
namely, whether the claim is res judicatOy is 
right. The defendant instituted Original 
Suit No. 160 of 1907 for two years* payments 
due to her according to Exhibit I and obtain¬ 
ed a decree. The plaintiff was bound to put 
forward in that suit all pleas which would 
entitle him to get the Court to hold that the 
agreement was not enforceable against him ; 
any plea not then urged could not be gone 
into now. 

The only question, therefore, is whether 
there are any allegations in the plaint of 
events subsequent to that suit which would 
entitle the plaintiff to avoid the document. 
The plaintiff alleges that the defendant 
made a false complaint of the loss of some of 
the properties which are included in the Will, 
made by her, that the Police who investigat¬ 
ed the case found that her allegations were 
false, and that the defendant, with a view to 
defeat the bequests made by her, concealed 
some of the property in the house of a third 
person. The question is whether these 
allegations are sufficient to show that there 
was failure of consideration subsequent to the 
decision in Original Suit No. 160 of 1907, 

1 think it cannot be doubted that the allega¬ 
tion of a mere intention on the part of the 
defendant to defeat the bequests is not suffi¬ 
cient to give the plaintiff a cause of action 
to avoid the document. If there were some 
disposition made by her in favour of third 
parties which would defeat the bequests, 
that, no doubt, would be sufficient. If there 
were an allegation that she deprived herself 
of her possession in such a manner that they 
would no longer be under her control, that 
also might be sufficient. But a statement 
that she had concealed the properties in the 
house of a third person does not, I think, 
amount to an allegation that, by depriving 
herself either of the ownership or of the pos¬ 
session of the properties, sho had defeated 
the provisions of her Will. 

1 am constrained to hold that there aie 
no allegations in the plaint of any event 


subsequent to the suit of 1907 which dis¬ 
close a cause of action to avoid Exhibit I, 
It is, no doubt, true that in the case of a Will 
dealing with moveable property, the posi¬ 
tion of the legatee is extremely precarious. 
But that is the plaintiff’s fault for he agreed 
to give maintenance to the defendant in 
consideration of a Will dealing with moveable 
property. 

I dismiss the second appeal. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Civil Application No. 395 op 1911. 

January 19, 1912. 

Present '.—Sir Arthur Reid, Kt., Chief Judge, 
and Mr. Justice Johnstone. 
KHADAM HUSSAIN KHAN— Defendant 

—Petitioner 
versus 

Musammat MURAD BIBI— Plaintiff— 

Respondent. 

Appeal to Privy Council—Stay of execution—Civil 
Procedure Code (Act V of 1908), Order XLV, r. 13. 

Wliere permission to appeal to the Hrivy Council is 
granted,execution should notgenerally be stayed unless 
tlie execution would so upset things that in the event 
of the appeal being successful, thostatus quo ante could 
not be restored or could be restored only with great 
clitHciilty. Kxecution of the decree should not bo 
stayed on the mere allegation that the applicant will 
suffer much loss. 

Application, under Order XLV, rule 13 (2) 
(c) of the Civil Procedure Code, for stay of 
execution proceedings and for leave to appeal 
to His Majesty in Conncil. 

For the previous stage of this litigation, 
see 114 P. W. R. 1911; 12 Tnd. Cas. 49. 

Mr. Urey and Rai Bahadur Lala Sukh 
Vyalt for the Petitioner. 

The Hou’ble R. B. Shadi Laly for the 

Respondent. 

JUDGMENT.—We have to-day granted to 
Khadim Hussain Khan defendant-respond¬ 
ent leave to appeal to His Majesty in 
Council and have now to deal with his 
application for stay of execution pending 
decision of the appeal. In his application 
defendant-respondent merely says that he 
will suffer much loss, if execution is allowed 
to proceed. Before us it is explained that 
the property dealt with in the decree is 
joint property, that decree-holder is a 
widow with a life-interest only, and that 
defoudaut-respuudont is prepared to give 
security for three or four years’ mesne protits, 
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if necessary. He also offers to pay to the 
^vidow any reasonable maintenance allowance 
that the Court may fix. 

The .stale of affairs appears to be that 
petitioner is in physical pns.session, while 
mutation has been effected in favour of 
respondent, t. e., the widow, who is paying 
the land revenue and has already obtained a 
decree for her share of the produce of four 
harvests, and intends to go on suing from 
time to time, if necessary, on the strength 
of the entries in the Revenue Records and 
the decree now under consideration. 

Ill these circumstances, it is clear that 
appellant must show some ** special cause 
for stay "'of execution; Order XLV, rule 13 
requires this ; and it may be said generally 
that execution should not in such a case as 
this be stayed, unless the execution would so 
upset things that, in the event of the appeal 
to the Privy Council being successful, the 
status quo o71 fc could not be restored or could 
be restored only with great difficulty. Here 
we can find no such thing, fjxecution will 
merely involve the continuance by the 
widow of demands for share of produce and, 
on refusals, suits by her—a condition of affairs 
already in existence. She is prepared to 
give security for restitution upto thrte or four 
years’ share of produce, 

Mr. Grey for pelitioner alleges that the 
widows’ brother, who is an enemy of his 
client, manages her affairs and that confusion 
and disturbance will be caueed by his manag¬ 
ing her half share on the basis of joint pos¬ 
session. But this seems to us no argument 
at all for staying execution: 

In our opinion, our own decree is correct, 
and if it is upheld, sooner or later the decree 
Tiiust be executed, and, presumably, whenever 
it is executed, this difficulty about the widow’s 
manager will arise.* It seems to us that tho 
postponement of this difficulty by means of 
an appeal against a decree, that wo at present 
consider a just decree, is no good ground for 
refusing to a decree-holder her natural right 
to reap the fruits of her decree. 

We refuse to stay execution indefinitely, but 
we direct that within a mouth the decree- 
holder do fuinish in the executing Court 
security for three years’ share of produce of 
the land covered by the decree, and that unfil 
tho security is furnished, the execution of the 
tlcciee uhould bo stayed. No costs. 

AppUculiou disuu'bied. 


MADRA.S HIGH COURT. 

Appeal against Order No. 194 of 1910. 

January 17, 1912. 

Presant :—Sir Ralph Benson, Judge, and 
Mr. Justice Suudar.a Aiyar. 

PONNA KRISHNAVASUDEMUDU AND 

ANOTHER—Petitioners—Defendants — 

Appellants 

versus 

KOUVIRIRI BASURI REDDI— 

PlAI NTIFF—CoaNTKR-PETITfONER. 

Prnctice-~Rsturn of suwnons —Order of Court- 
Clearness. 

When summonses are roturnod unservod, tho Court 
should p.is3 subsequent orders very clearly, stating 
the delay for non-ser\’ice, etc. A vagne order to the 
effect "no vigilant stops are taken to secure attendance 
of witnesses" is nob sulHciont. 

Appeal against the order of the Subordinate 
Judge’s Court of Krishna at Ellore, dated the 
30th April 1910, in G. M. P. No. 373 of 1910 
in O. S. No. 53 of 1909. 

Mr. T. Prakasam, for tho Appellant. 

Mr. P. Narayanamurtit for the Plaintiff, 

JUDGMENT.—We are unable to sustain 
the order appealed against. The Subordinate 
Judge doe.s not say that the time bstween the 
22nd March and the 4th April wouldordinarily 
not be sufficient for serving summonses on 
the witnes.ses. He says:—“No vigilant steps 
were taken by tlie petitioner to secure the 
attendance of his witnesses.’* This is vague, 
and we are not clear as to what ho means. 
He does not say there was any defect in the 
summonses. The return of the summonses 
UQserved for want of jurisdiction may have 
been due to a mistake on tlie part of the 
Court in not sending them to the proper 
authority for service. We may observe that 
in a case of this sort, the lower Court ought 
to send up the summonses for the inspection 
of this Court. We set aside tho order and 
direct the petition to be restored to tho file 
and disposed of afre.sh according to law. 
Tho costs of this appeal will abide the result. 

Fetitio7i remanded. 
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BHAN PARTAB SAHI V. SHEO DAT BAHADUR SINGH. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Rent Appeal No. 69 of 1911. 

January 12, 1912, 

Present: —Mr. Rafique, A. J, 0. 

Pao BHAN PARTAB SAHI— Plaintiff 

Appellant 

versus 

SHEO DAT BAHADUR SINGH— 
Defendant—Respondent. 

Res judicata— Suit for rent — Ex-propriefary tenant's 
liahility to pay rent fixed by Revenue Courts. 

Where a former suit for arrears of renc brought by 
the plaintiff against the defendant \Yas dismissed on 
the ground that the plaintiff had failed to prove the 
defendant to be a tenant-at will: Held, that it did not 
operate as res juciicnfrt to bar a subsequent suit for 
recovery of rent for the same period against the de¬ 
fendant as an ex-proprietary tenant. 

Zamorin of Calicut v. Narayana 2[urayana Mussad, 

22 M. 323, relied upon. 

A Zemindar’s right to claim rent against an ex-pro- 
prictary tenant at the rate fixed by the Revenue Courts 
accrues not merely from the date on which the rent 
is so fixed but from the date on which the ox-propric- 
tary tenancy arises. 

Herdeo linkhsh V. Sri Pargash Singh, 12 0. C. 35; 
1 Ind. 089, followed. 

Appeal against the decree of the Officiating 
District Judge, Rae Bareli, dated 2nd August 
1911, modifying that of the Deputy Collector, 
Sultanpur, dated 26th May 1911. 

Mr. Masalda7i, for tlie Appellant. 

Mr. Bhaxvani Bakhsh, for the Respondent. 

JUDGMENT.—It appears that the defen¬ 
dant-respondent executed a deed of mortgage 
on the 17th of June 1902, in favour of the 
Raja of Hasanpur in respect of 23 villages 
in lieu of Rs. 1,26,000. On the 11th of Janu¬ 
ary, 1904, he mortgaged nine villages out 
of the 23 villages mortgaged to the Raja of 
Hasanpur to the plaintifT-appellaut. The 
latter redeemed the prior mortgage of the 
17th of June 1902. The plaintiff-appellant 
instituted four suits in the Court of the 
Assistant Collector of Sultanpur in October 
1908 for the recovery of arrears of rent 
for 1313 to 1316 FasU in respect of the 
land situated in five of the mortgaged 
villages. The suits were resisted on 
the ground, among others, that the defen¬ 
dant-respondent was in possession of the 
land of which the rent was claimed as sir 
and hhxidkasht as an ex-proprietary tenant 
and, as no rent had been fixed between him 
and the plaintiff-appellant, the suits could not 
be maintained. The Assistant Collector 
admitted the plea of the defendant-respondent 


and dismissed the claims. On appeal to the 
District Judge the decree of the first Court 
was aflBrmed on the ground that the plaintiff- 
appellant had failed to prove as alleged in the 
plaint that the defendant-respondent was a 
mere tenant-at-will. Subsequently, in June 
1910, the Revenue Courts, at the instance of 
the plaintiff-appellant, fixed the rent of the 
sir and khxidkasht found in the possession of 
the defendant respondent. The order of the 
Revenue Court fixingthe rent was made under 
section 36, clause (2), of the United Provinces 
Land Revenue Act. 

On the 11th of March 1911, the plaintiff- 
appellant instituted two fresh suits in the 
Court of the Assistant Collector of 
Sultanpur for the recovery of rent of 
sir and khudkasht in the possession of 
the defendant-respondent in the villages 
of Ganeshpur and Rudauli on the basis of 
the rent fixed by the Revenue Courts in 
June 1910. The two claims related to 
the arrears of rent for 1315 to 1318 
FasU. The claim of the plaintiff-appellant 
was resisted on the ground, among othei.s, 
that it was barred by section 11 of the Code 
of Civil Procedure. The first Court decreed 
the claim. The defendant-i’espondent prefer¬ 
red an appeal to the District Judge who lield 
that the claim with regard to 1315 and 1316 
FasH was barred by res judicata, because the 
prior claim for arrears of rent included tlio 
claim for those year.s. The plaiutiff-appellant 
challenges the finding of the learned Judge in 
his second appeal before this Court. The 
reasoning of the learned Judge as to why 
section 11 of the Code bars tlie claim for the 
yeats 1315 and l')\G FasU is not quite intelligi¬ 
ble to me. Tlie prior claim of the plaintiff, 
appellant was dismissed on the ground that he 
had failed to prove that the defendant-re- 
spondent was his tenant-at-will. In the pre¬ 
sent case, his allegation is that the defendant- 
respondent is au ex-proprietary tenant. The 
case of Zamorin of CaUcat v. Narayanan 
Mussad (1) is to the point. The head-note of 
the case is as follows:— 

‘’in a previous suit in which plaintiff had 

been a party, it had been attempted to assert 

plaintifE’s title to a piece of land occupied 
by the defendants by proving that they 
held the same by virtue ot an alleged 
specific lease. The Court had held that 

no such lease had been executed. Plain- 

(1) 22 M. 323. ” 
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In re rakgachariar. 

tiff now claimed the land as belonging to his 
devasom, and sued to recover it on the 
strength of his title; he also set up 
the alleged lease once more: HeZi, 
that though the question of the validity 
of the lease was res judicata^ plaintiff was at 
liberty to sue also on the strength of his title 
independently of the lease, and he was not 
estopped from so suing by the fact that the 
former suit had been based on the lease 
alone.” 

It is evident from the principle laid down 
in the above case that the dismissal of the 
prior claim of the plaintiff-appellant on 
the ground that he had failed to prove 
the defendant-respondent, to be a tenant- 
at-will does not estop him from suing 
the latter as an ex-proprietary tenant. 1 hold 
that the bar of res judicata does not apply to 
the present claim with regard to 1315 and 
1316 i'Wf. The general agent for the respond¬ 
ent contends that the claim of the plaintiff- 
appellant, so far as it relates to the arrears 
prior to the 10th of June 1910, the date on 
which the rent was fixed, should bo held to be 
not entertainable. In otlier words, his conten¬ 
tion is that the right of the plaintiff-appellant 
to claim arrears of rent accrued on the date 
the Revenue Courts fixed the rent payable by 
the defendant respoiulent. This contention 
is negatived by the case of Htrdeo Bahhsh v. 
Sri Pargash the head-note of which 

is as follows: — 

Where the respondent sued,the appellants 
for rerit of lands of which they had become 
the ex-proprietary tenants under section 1:^6 
of the Land Revenue Act, hehU that the rent 
determined under section 36, clause (2), 
though subsequent to the institution of the 
suit, took effect retrospectively from the date 
on which the ex-proprietary tenancy arose.” 

It is clear from this ruling that the order 
of the Revenue Courts fixing the rent of an 
ex-proprietary tenant has a retrospective effect. 
The contention of the respondent’s agent is, 
therefore, disallowed. 

I allow the appeal, set aside the decree of 
Die District Judge and restore that of the 
(%)ui t of the Assistant Collector with costs in 
all Courts. 

Appeal allowed. 

(2) 12 (>. C. 25; 1 Ind. Cas. 089. 


MADRAS HIGH COURT. 

Seco.nd Civil Appeal No. 875 of 1911. 

January 26, 1912. 

Present: —Mr. Justice Suudara Aiyar. 

In re RANGAOHARIAR axo another— 
Defendants—Appellants. 

Umitation Act (XV of W1), Sch. If, Art. 142 — 
Plaintiff's possession-^Fonn oj issue — Appeal — Judg* 
7)ient—High Court’s power — Appeal—Second. 

In a suit for possession falling under Article 142 of 
the Limitation Act, 1877, the issue should properly be 
“whether the plaintiff was in possession withiu 12 
years prioi to the suit.” 

The High Court will, in second appeal, satisfy 
itself only with regard to the lower Appellate Court 
having applied its mind to the evidence on record and 
pronounced iis finding upon a consideration of tho 
evidence. 

Second appeal against the decree of the 
District Court of Chingleput, in Appeal Suit 
No. 537 of 1909, presented against the decree 
of the Court of District Munsif of Poonaraalle, 
in Original Suit No. 546 of 1908. 

Mr. A. Kirshnasami lyeiy for the Appel¬ 
lants. 

JUDGMENT.—It is urged that Exhibit 
Til has been misconstrued, and that it shows 
that the plaintiff was really entitled only to 
one-quarter of half a and not a half 

pangu. The appellant has been unable to 
show that this construction of Exhibit III 
was urged before the low'er Courts and the 
document has not been placed before me. 
Both Courts find that the plaintiff proved his 
possession of half the pangu within 12 years 
prior to the suit. 

It is urged that the form of the issue 
relating to possession is incorrect inasmuch 
as it ran in these terms:—**(nV) Whether 
the defendants have acquired any title by 
adverse possession?” No doubt in a suit for 
possession falling within Article 142 of the 
Limitation Ad , tlieissue should properly be:— 

“ Wlietber the plaintiff was io possession with¬ 
in 12 years prior to the suit?” Possibly, the 
form of the issue was due to the fact that 
another issue was framed, viz.^ the 2nd: — 

‘ Whether the plaintiff has acquired any 
title by adverse possession and whether the 
alleged trespass is true?” The question, 
as raised in the issues, was whether the 
plaintiff or the defendants were in possession 
and the Munsif found that the plaintiff 
w'as. The Appellate Court concurs in this 
finding. It is contended that the judgment 
does not conform to the requirements of the 
Statute inasmuch us it does not show that the 
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Judge dealt with the evidence on record. 
Appellate iodgments coming up before this 
Court are, indeed, sometimes undesirously 
laconic. But in second appeal, this 
Court has to consider whether, in the 
circumstances of each case, it is able to 
come to the conclusion that the Judge in 
the Appellate Court applied his mind to the 
evidence on record and intended to pronounce 
his finding upon a consideration of the evi¬ 
dence. . 

In th>B case, the Appellate Court concurs 
in the conclusion of the first Court and 
as I read the judgment, the Judge apparently 
concurred also in the reasons given by the 
Munsif. 

In such a case, it cannot bo said that 
those reasons must be set out again in the 
judgment of the Appellate Court. The 
MunsiP, in deciding whether the oral evi¬ 
dence of the plaintiff or the defendants 
was more entitled to weight, took into 
consideration his finding on the question 
of title. I have no doubt that he was right in 
doing so. 

I dismiss the second appeal. 

Appeal (hsmis^ed. 


OUDH JUDICIAL COMMUSSIONBR’S 

COURT. 

Misckllaneoqs Civrr. Appeal No. 61 of 1911. 

December 21, 1911. 

Present: —Mr. Lindsay, A. J. C. 

HUB LAL AND OTHERS—DEFENDANTS 

versus 

GANGA AND OTHERS—PLAINIIKFS. 

Appefil against an order of reinar.i'.—Order of remand 
carried out by firsf Court no bar to appeal — ('ivd Pro¬ 
cedure Code (Art V of lOOH), .«!. 105 (2), O. XLI, r. 2;^, 
(>. XIAII, r. 1 (i4). 

Wliere a suit has been remanded under Order XM, 
rule 23 of the Code of Civil Procedure, the fact that 
before the appeal .against the order of remand is 
filed, the order of remand has already "been carried 
out by the first Court, is no bar to the hearing of the 
appeal, 

Uman Kuari v. Jarband/ian PafhaJe, 5 A. L. J. 447j 
A. W. N. (1008) 105; 4 M. L. T. 102, followed. 

Oulzari Mol V. Kabir-nn-nissa, ZO A. x\. \V. N. 
(1908) 76; 6 A. L. J. 270; and Solig Ram v. Brij liilns^ 
4 A. L. J. 562; A. W. X. (1907) 234; 29 A. 059, re- 
ferred to. 

Appeal against the order of the Sub¬ 
ordinate Judge, Barabanki, dated 6th July 


1191, reversing that of the Munsif, Fateb 
pur, dated 18th May 1911. 

Mr. 0, H. Thomas^ for the Appellants. 

Babu Rudra Datta Sinha^ for the Respond¬ 
ents. 

JUDGMENT.—This is an appeal against 
an order made by the Subordinate Judge 
of Barabanki in his appellate jurisdiction, 
The order of remand is expressed to have 
been made under the provisions of Order 
XLI, rule 23, of the Code of Civil Procedure 
and the question for determination here is 
whether or not that order was a valid one. 
For the appellants it is contended that the 
order vras not a valid one inasmuch as thefirst 
Court had not disposed of the suit upon a 
preliminary point. A preliminary objection 
to the hearing of this appeal was rahed on 
behalf of the respondents. The learned 
Pleader for the respondents called attention to 
the fact that before the present appeal was 
filed, the order of remand passed by fhe 
learned Subordinate Jndge had already been 
carried out by fhe first Court. He relied 
upon the rulings reported as Qulzari Mai 
V. Kabir-nn nissa (1) and as Saltg Ram v. 
Brij Bilas (2). These rulings were rulings 
under the old Code of Civil Procedure, 
1832, and, no doubt, so far as they 
are applicable to the present Code, do 
support the respondenfs’ preliminary ob¬ 
jection. On tlie other hand, Counsel for 
the appellants referred to a Full Bench rul¬ 
ing of the Allahabad High Court in Uman 
Kuaii V Jarbundhan Pnthak (3), by which 
the rulings above referred to were overruled. 
He also relies upon section 105 (2) of the 
present Code of Civil Procedure, according 
to which a party who wishes to challenge 
the validity of an order of remand must seek 
his remedy by appeal. He cannot now await, 
as he might have done under the old Code 
the final decision of the case and challenge 
the validity of the order of remand in an 
appeal preferred against the final decree in 
the case. It seems to me quite clear that 
the ruling reported as Uman Kuari v. 
Jarhandkan Pathak (3), is an authority which 
should be followed. I, therefore, overrule 
the preliminary objection. On the merits, 

(1) 30 A. 191; A. W. X. (1908) 76; 5 A. L. J. 270 

(2) 4 A. L. J. 569; A. W. X. (1907) 234; 29 A 659 

(3) 5 A. L. J. 447; A. W. N. (1908) 195; 4 At L T 
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there can be no question that the appeal 
oagrht to be decreed. When the case was 
before the Munsif, he raised 8 issues on 
the pleading's. All of these he decided with 
the exception of issue 7, a fiading upon 
which was rendered unnecessary by the 
findings on the other issues. This being so, 
the Subordinate Judge’s order of remand is 
entirely erroneous. It is not correct to say that 
tlie suit was decided in the 6rst Court on a 
mere preliminary point. I accept this appeal, 
set aside the order of remand and all the 
proceedings subsequent to it and direct thit 
the case be taken up again by the Subordinate 
Judge and that it be decided by him in 
appeal in accordance with law. Tim respon¬ 
dents will pay the costs of this appeal. 

Appeal accepted. 


PUNJAB CHIRP COURT. 

Second Civid Appeal No. 149 of 1011. 

March 11, 1912. 

Freseut: —Mr. Justice Shah Din and 
Mr. Justice Scott-Sinith. 

Muf:nmv)nt llUICAM KAUR—Defendant— 

Apprmant 

versus 

BIHARl LAL —Plaintiff and others— 
Defendants—Respondents. 

AUviiution-^Sftfe one ro-owncr of hi.t share — Co- 
sharers' to contest rail.iitii tf the sale — 

hij cn~s]iarcr-~-Considerntionm 
in a suit for po.s.<c*ssio!j by u purchaser of a .share 
ill lli(* joiiU property, the vcnclor’s co-siiai'ers cannot 
successfully contest the hofta fifes or validity of the 
s.'ilcontho ground of want of or inadc<iiiacy of the 
consideration so long as tlie vendor himself is .satis¬ 
fied. 

co-sharer’s possession cannot be cor.siilorod to 

have become .adverse unless and until lio sets up his 

own title bv some overt net. 

♦ 

Second appeal from the order of the 
Additional Divisional Judge, Delhi Division, 
dated 9th November 1910 modifying that 
of the District Judge, Gurgaow, dated 15th 
August 1910, disiniasiiig the claim, 
liala Fwarka Das, for the Appellant. 

Mr. Naml Lai, for the Respondents. 
JUDGMRNT.—Tlie facts will appear from 
tlie judgments of the lower Courts. 
Plaihtift, as purchaser from Chajia, defend¬ 
ant No. 1, sued for the share of the latter a.s 
heir of Dula and Rura, his father and uncle 


in certain joint land. The first Court dis¬ 
missed the suit as barred by time, bat the 
lower Appellate Court has found the claim 
to be within time, so far as Dula’.s share is 
concerned, and has decreed it to that 
extent. 

Kahna, son of Chnnna, one of the co-sharers, 
has filed a farther appeal to this Court. 

Lala Dwarka Das opened his argument by 
remarking that plaintiff’s purchase from 
Chajia was not a bona tide one and that his 
claim was speculative. We do not, however, 
see what right appellant has to contest the 
bana fides of the sale. The matter is bet¬ 
ween plaintiff and the vendor alone, and does 
not concern appellants at all. If the plaintiff 
has not paid full consideration for the 
purchase, that fact does not affect his claim in 
any way; if Chnjia is satisfied, no one else 
has any right to object. 

Appellant’s Counsel next argued that Dula 
became absent some time between 1877 
and 1883, and we note that he was 
recorded ns absent and out of possession in 
the latter year. 

Upon his death, however, in 1887, his 
mother acting as guardian of his son, Chajia, 
got mutation of his share affected in the latter's 
name, but it was agreed that Chuuna should 
remain in possession until Chajia attained his 
majority. Chunna’s possession thereafter was 
certainly permissive and on behalf of the minor, 
Chajia. The latter according to the firstConrt’s 
finding attained his majority 14 years before 
he instituted this suit, and Lala Dwarka Das 
argues that his client’s possession became 
adverse from the date when Chajia reached 
this age. We are unable to accept this 
argument. Chunna was himself a co-sharer 
and his possession cannot be considered to 
have become adverse unless and until 
he set up liis own title by some overt act. 
This he did not do. 

Nor can it be held that Chajia abandoned 
the land merely because he did not seek 
re-enlry for 14 years after attaining his 
majorily. 

He is a simpls minded person and was 
probably not sufficiently well off to resume 
pos.se.s.sion or to recover (he land for himself, 
so he took something from the plaintiff and 
sold him his rights. 

Under the circumstances, the latter is 
entitled to the decree granted to him, and we 
dismiss the appeal with costs. Plaintiff put 
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in cross objections to-day but we refused to 
consider them as they were out of time and 
no good reason was shown why we should 
admit them to a hearing. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No 571 of 1910. 

February 8, 1912. 

Present: —lilr. Justice Sundara Aiyar. 

SUBRAMANJA PILLAI —Plaintiff— 

Petitioner 

versus 

DAICSHNAMURTHI MUDALIAR and 
OTHERS—Defendants—Respondents. 

.rU'i/j/nmc/if of debt —Fraud on creditors—-Creditor 
entitled to impeach such assignment and attach the debt 
—Purchaser of debt at Court-auction entitled to the 
same rights—Whether debtor entitled to say that he is 
bound to pay one claimnyit and not another. 

A. assigned to B, a debt duo to himself >vith the 
object of defeating his creditors. Notice of assign- 
inont was given to .l.’s debtor. 

Subsequently, C., one of ^.’s creditors, attached 
tbo debt in execution of a decree. The debt was sold 
and purchased by D. In a suit by B. against the 
debtor and Z). for recovery of the debt: 

Held, that D. was entitled to impeach B.*s right on 
the ground that tho assignment was intended to 
defeat yl.’s creditors. 

Although as between a transferor and his transferee, 
an assignment may be complete, the creditors of tho 
assignor are not bound by it, if it be iu fraud of cre¬ 
ditors, and they arc entitled to attach the proi)ei ty 
assigned as being still tho property of the assignor, so 
far as the debts are concerned. 

If there are two competing claimants to the same 
debt, the debtor is entitled to say that one of them is 
the person really entitled to payment from him and 
not tho other. The debtor is entitled to refuse to pay 
the amount to the person who is not really entitled to 
payinotit. Although a creilitor has notice of an as- 
sigiiTncut, there is no duty at law on him, under tho 
old Lode of Civil Procedure, to bring it to tbo notice 
of the attaching Court. 

Petition, under section 25 of Act IX of 
1S87, praying the PligK Court to revise tlie 
decree of the Subordinate Judge’s Court of 
Tinnevelly, in Small Cause Suit No. 1476 
of 1909. 

Mr. M. D. Vevadoss, for the Petitioner. 

Mr. N. It K. Tatuchariar, for the Respoud- 
ents. 

JUDGMENT.—This is an application to 
revise the judgment of the Subordinate Court 
of Tinnevelly in Small Cause Suit No. 1476 of 
1909. The plaintiff is the assignee of the 


rights of Nallakaunan, a ticket-holder in a 
cliit conducted by the 1st defendant. Defend¬ 
ants Nos. 2 to 4 are the sons of the Ist 
defendant. The plaintiff gave notice of the 
a.ssignment made to him to the 1st defendant. 
Subsequent to this notice, Nallakannau’s right 
was attached by Subramania Pillai, who had 
obtained a decree against Nallakannan, and 
was brought to sale and purchased by the 5th 
defendant. The result is, there are two 
persons claiming the rights which Nallakannan 
originally had—the plaintiff who got an 
assignment from him, and the 5th defendant 
who purchased his right in Court-auction. 
The 5fch defendant contended that the 
assignment in favour of the plaintiff was 
intended to defraud the creditors of 
Nallakannan and that, therefore, he and not 
the plaintiff was entitled to recover from 
the 1st to the 4th defendants the amount due 
for the ticket. This plea has been upheld by 
the Subordinate Judge, who tiuds that out of 
the consideration of lls. 140 for the as¬ 
signment, Rs. 105 was not paid for discliarg- 
ing a debt due by Nallakannan, as alleged 
by the plaintiff. The remaining Rs. 35 is said 
to have been paid to Nallakannan in cash 
before tho Sub-Registrar. That amount is 
not said to have been used for the purp >se of 
discharging any other debt of Nallakannan. I 
must accept the finding that the assignment 
in the plaintiff’s favour was intended to defeat 
the creditors of Nallakannan. In fact the 
petition does not impeach the finding. 

The question raised by the learned Counsel 
for the petitioner is that, even taking this 
to be the fact, he is entitled to recover, 
as his assignmeul, which was by a registered 
instrument, was completed by notice being 
given to the Ist defendant. There can be no 
doubt tliat the assignment was complete as 
between the plaintiff and Nallakannan and 
could not bs impeached by the latter. But I 
think it is settled law that, although as 
between the transferor and transferee in tho 
case of an assignment which is intended to 
defeat creditors, the assignor’s rights must he 
regarded as having vested iu the assignee, 
the creditors of the assignor are not bound 
by such an assignment and are entitled to 
attach the property assigned as being still the 
property of the assignor so far as the debts are 
concerned. It is the practice for creditors to 
attach property fraudulently assigned away by 
their jadgment-debtois as being still property 
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by him. Bat tinder the old Code, debts 


available for the satisfaction of their debts in 
execution of their decrees. When such an 
attachment is made, the assignee puts in a 
claim petition and the question is tried by the 
Court, whether the assignment is valid as 
against creditors, or invalid and, therefore, as 
not standing in the way of execution by the cre¬ 
ditor whoattaches the property as still belong¬ 
ing to the judgment-debtor so far as the satis¬ 
faction of the creditor’s decree is concerned. 
And if the claim is allowed or disallowed and 
a regular suit is instituted either by the judg¬ 
ment-creditor or by the assignee, the validity 
of the assignment is determined in an original 
suit. So far, therefore, as Subraraania Pillai, 
who obtained the decree against Nallakannan 
Pillai, was concerned, he must be regarded as 
having been entitled to attach the property 
notwithstanding the assignment in the 
plaintifi’s favour: and if he could do so 
and impeach the plaintiff’s light as assignee, 

1 can 6nd no good reason for holding that 

the purchaser at a sale held in pursuance of 
his attachment cannot also impeach the 
plaintiff’s right. i 

The 5th defendant must have the same 
rights as Subramania Pillai to call in question 
the assignment in the plaintiff’s favour; for 
otherwise the privilege that a decree-holder 
has to attach properly that has been fraudu¬ 
lently assigned away, %YOuld be practically 
useless. I must, tlierefore, hold that the 5th 
defendant is entitled to show that his purchase 
is good as against the plaintiff's rights as 
as.signee from Nallakannan Pillai. 

• Mr. Deva Doss contended that even then 
the 1st defendant and his .sons, defendants Nos. 

2 to 4, are bound to make payment to the 
plaintiff. I am unable to uphold this argu¬ 
ment. If there are two competing claimants 
to the .same debt, it i.s clear, in my opinion, 
that the debtor is entitled to say that one cf 
them is the person really entitled to payment 
from him and not the other. It is argued 
that when Subraraania Pillai attached tlie 
debt, it was the duty of the 1st defendant, who 
had already received notice of tho plaintiff’s 
assignment, to say that he had already receiv¬ 
ed notice that Nallakannan had made an 
assignment in the plaintiff’s favour. I can 
find no authority for holding that there was 
any such duty in him at law. Under tho 
present Code, which provides for garnishee 
proceedings, a debtor would, no doubt, have 
to state whether there is really any debt duo 


attached were often sold and there was no 
dnty on the part of the debtor to admit or 
deny the existence of a debt in execution pro¬ 
ceedings. It was quite open to him to wait 
until the purchaser at Court-auction sued him 
for the debt. He could then deny that what 
was sold by Court was absolutely worthless, 
as no debt was due by him at all to tbe 
judgment-debtor wboseproperty was attached. 
I am, therefore, of opinion that it was open 
to the Ist defendant to contend that he 
w'as bound to make payment to the 5th 
defendant and not to the plaintiff. Besides, it 
is difficult to see how the plaintiff suffered 
any prejudice by the first defendant not bring¬ 
ing the plaintiff’s assignment to the notice of 
tbe Court when tbe 5bh defendants made the 
attachment. 

It is then alleged by tbe learned Counsel that 
his client was a hona jide assignee for con¬ 
sideration without notice. I can find no trace 
of any such plea having been raised in the 
lower Court, nor does the plaintiff say so in 
his evidence. I am, therefore, unable to allow 
this question to be argued here for the first 
time. 

It is also suggested that probably the 
attachment by Subraraania Pillai and tbe 
purchase by the 5tb defendant were all 
collusive transactions brought about by Nal- 
lakannan himself or by the Ist defendant. 
And attention is drawn to the fact that, 
when the plaintiff gave notice of assignment in 
his favour, the Isl defendant stated that there 
had already been an oral assignment in favour 
of Subramania Pillai, the very person who 
subsequently attached the debt in execution of 
his decree. Here, again, the contention was 
not raised in the lower Court and 1 cannot 
entertain it in revision. 

I must, therefore, hold,on the finding that the 
assignment in the plaintiff’s favour was intend¬ 
ed to defeat the creditors of NaUakannan, that 
the purchase by the 5th defendant at Court- 
sale must be upheld as against the plaintiff, 
and that tho 1st defendant, the debtor, is 
entitled to refuse to make payment to the 
plaintiff. 

Tbe petition must, therefore, be dismissed 
with costs. 

Fetition dismissed. 
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TJLAGAPPA CHETIIAB V. PERIA KARUPPAN CHETT7. 


PUNJAB CHIEF COURT. 

Miscellaneous CivrL Appeal No. 517 

OF 1911. 

March 21, 1912. 

Present: —Mr. Justice Scotfc-Sinith. 

TIRHU— Applicant—Appellant 

versus 

LACHHMAN— Defendant—Respondent. 

Qitardiansand -Irl (Vlll of 1890), s. l.l— llus» 

band claiming to he guardian of his minor k’iYc— Ab^ 
sence of proper inquiry. 

A hnslmnd may in inaiiy cases bo a suitable guar¬ 
dian of bis minor wife but tlio cjuostion must be 
settled, one way or the other, after proper inquiry as 
contemplated by section 13 of Act VIII of 1890. 

An order made without proper inquiry is bad and 
ought to bo set aside. 

Miscellaneous civil appeal from the 
order of the District Judge, Kangra District, 
dated I7fch February 1911. 

Mr. NandLal, for the Appellant. 

Bakhshi Teh Chand^ for the Respondent. 

JUDGMENT.—This is an appeal from the 
order of the District Judge, refusing Tirhu’s 
prayer to be appointed guardian of the 
person of his minor wife, who is at present 
living with her father. 

The District Judge made no inquiry as 
contemplated by section 1-3 of the Guardians 
and Wards Act. He did not even take the 
statements of the parties, but only those of 
their Pleaders. 

A husband may in many cases be a 
suitable guardian of his minor wife, bub the 
question can hardly be settled without 
inquiry in the way adopted by the District 
Judge. I accept the appeal and, setting aside 
the order of the District Judge, direct him 
to decide the appl’cation after making au in¬ 
quiry as contemplated by the law. 

The parties should be e.xamined and 
issues settled and then they should be allowed 
to adduce their evidence. 

Appeal accepted’, Case remanded. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 1219 of 1909. 

January 25, 1912. 

Present -.—Sir Ralph Benson, Judge, and 

Mr. Justice Miller. 

ULAGAPPA CHETTIAR— Plaintiff- 

Appellant 


VBTSXIS 

PERIA KARUPPAN CHETTY alias 
VELLACHAMY CHETTY and others — 

Respondents. 

Oath:i 0/1873) — Failure to take oath—Practice. 

A fact which was to have been proved by oath can¬ 
not be taken to have been proved simply because a 
party resiles from an agreement to take oath. 

If a party resiles from his agreement to take oath 
or be bound by the oath, a decree cannot be passed 
against him forthwith. The only course upon to the 
Court in such a case is to proceed with tho trial of 
the suit in tho ordinary way drawing such inference 
as might bo proper from the conduct of the defaulting 
party and mulcting him in costs as may be con¬ 
sidered appropriate. 

Umayyamai v. iluttiah Nadar, 17 M. L. J. 9D, dis- 
tingnished. 

Thoyi Ammnl v. Sahharnyi Muduli, 22 JI. 234 and 
Mnjan v. Jkiitukutti, 31 M. 1; 17 M. L. J. 545: 3 M. L. 
T. 98, refcrretl to. 


Second appeal against the decree of the 
Additional Subordinate Judge’s Court of 
Madura, in Appeal Suit No. 414 of 1908, 
presented against that of the Court 
of the District Mnnsif of Sivaganga, in 
Original Suit No. G52 of 1900. 

Mr. L. A. Govindaraghiva Iyer, for the 
Appellant. 

Mr. 0. S. Venhatachariur, for tlie Respond¬ 
ents. 


J u utxii iiiiN 1.— In the pre.sent case, the 
onus of proof is on the 1st defendant, 
not on tlie plaintiff; and t his distinguishes the 
present case from that relied on by the Subor- 
dinate Judge, Umatjammai v. Mutliah Nadar 

(1) . The oath has not in fact been 
taken by the defendant, and consequently 
the defendant’.s contention as to in¬ 
terest which was to have been proved 
conclusively by the defendant’s oath has 
not been proved. Neither the Oaths Act 
nor any of the decisions referred to in the 
argument, Thotjt Ammal v. Sitbbaroya Mudali 

(2) , Majan v. Pattnkutti (3), are au- 
thorify for holding that in such 
cumstances that fact which was 
have been proved by the oath must 

(1) 17 M. L.J. 99 at p. 100 

(2) 22 M 234. 

(3) 31 M. Ij 17 M. L.J, 545 . 3 .J , 


cir- 

to 

be 
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taken to have been duly proved. No doubt 
a party ought not without good reason to be 
allowed to resile from his agreement, but if he 
does resile, the law does not provide that a 
decree may forthwith be given against him. 
Apparently, the only course open to the 
Court in the present case was to proceed with 
the trial of the suit in the ordinary way 
drawing such infeience as might be proper 
from the conduct of the defaulting 
party and mulcting him in costs that should 
be considered appropriate. We set aside 
the decree of the lower Appellate Court 
and remand the suit to the Court of first 
instance, for the trial of the 2nd issue, the 
only matter now in dispute and for disposal 

according to law. The plaintiff must pay all 
cost.s hitherto incurred in all the Courts 
wliatever the result. 


CuiC rcmatidcd. 


PRIVY COUNCIL. 

Appeal from the Allahabad High Court. 

February 21, 1912. 

Freseut: —Lord Shaw, Lord Robson, 

Sir John Edge and Mr. Ameer Ali. 

PA HR AT I —Defendant—Appellant 

versus 

Sutjid MUHAMMAD MUZAFPAIl AH 

KHAN AND OTHERS —PLAINTIFFS— 

Respondents. 

Lnw — Sliia sect — W'ldou', vkildlcas— 
<•— liitiitovcablv jnojici ttj left by husband^Adixyac 
j'oxt^ei-'!>ion—-Mortouytir ami mortyaycc. 

The rij'ht to clowi-r of a Shia Muliuuiinadan n iclow, 
«lofs not cotiftT upon her a saleable estate in her liua» 
bainl’s ijninoveablc in-opei ty. 

.l.,a member of a joint liindu family, ceased to be 
jiiint in fooil and joint in business, n itli Ji. and C., tlio 
ollii i members,but no partition of the family i>ropcrty 
was tlien made. After that ho receive<l a present of a 
eons>idc3 abh.' sum of money frojii his jrrundniother, 
\>hieli lie eunled on the business of a moiiey- 
lemier on Ins own aecount, and out of liis separate 
bi-ll-ai'<iiiired pio|»erty, he purchased some projjcrly in 
jsCy-.'j-f fi'oiii a cliildless Shin Mubammadnn widow, 
wliieli was in l-S-Di mortgaj'ed lo IS. and C. by her hus- 
l.iaml. Tlie boil’s of tlie husband sued, in 1903, for 
possession of the jiroperty, the rojnesentatives of il.e 
iiioit‘'af'ees ujjon the allegation that the* mortgage 
liad be( 11 iliscliarged by tlie usufruct: 

//. /(/. I lial t he ilelendanls possessed a title by adverse 
pubsoKsioii and the suit of Ibe piuiiitiU's must fail. 


Appeal from the judgment and decree of 
the Allahabad High Court reported as £9 A. 
640, dated June 13tb, 1907, which partly 
affirmed and partly reversed a decree of the 
Sub-Judge of Saharanpore, dated July 14th, 
1904, by which the suit had been dismissed. 

FACTS.—That suit was brought on Sep¬ 
tember 1, 1903, for the redemption of a two- 
thirds share in Mauza Lohari, which two- 
thirds share had been mortgaged by tbe 
plaintiffs’ predecessor-in-title, Mehdi Ali, on 
the 22nd July 1846. Mehdi Ali was also the 
owner of the remaining one-third share, 
which, however, was not included in the 
mortgage. 

The plaint alleged that the mortgage 
was to Sita Ram and Sheo Lai, then re¬ 
presented by the defendants thereto. It 
was a possessory mortgage for Rs. 4,000 
for two years, and the mortgagees at the 
date of suit were still in possession. The 
plaint alleged that the mortgage money 
with interest had been paid up from the 
profits of the property. Tlie relief pray¬ 
ed was for possession by redemption, and 
a sum of Rs. 5,500 on account of mesne 
profits for the hist three years, and for 
future mesne profits and interest from ibe 
date of suit. 

Tbe defendants were the widows of Baldeo 
Sahai, who was the son of the said Sheo Lai 
and grandson of the said Sita Ham, and 
formed with them, at the date of tbe 
mortgage, a Hindu joint family. They 
denied that the mortgage was still subsisting, 
and that the plaintiffs bad any equity to 
redeem. They alleged that the widows of 
Mehdi Ali, as admitted by his other heirs, 
became the owners of his eutir<e estate, in 
lieu of tlie debt due to them.” They relied 
upon two transactions of purchase one dated 
May 27, 1853, by their deceased husband 
Baldeo Sahai of a 10 hitivas or half share of 
the iix'id Mauza Lohari frcni Asluafunnifisa 
one of the widows of Mehdi Ali, and the 
other dated March 20, 1854, by their 
predccessor-in'title, Sheo Lai, of the remain¬ 
ing 10 hiiivas share thereof, at an auction- 
sale in execution of decrees against the said 
Ashrafunnissa and Umdu Begam, the second 
widow of the said Mehdi Ali and his daugh¬ 
ters. They contended that under the 
purchase of ifay 1853, Baldeo became the 
owner lo tbe e-xte-nt of the said 10 htsicas 
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share, or afc least) to the extent of his 
vendor’s interest, that the mortgage-money 
had been paid off out of the usufruct of rhe 
property, and that he had been in proprietary 
and adverse possession of the 10 biswas share 
for more than 12 years. They also contended 
that the auction sale of March 20, 1854, 
of the remaining 10 hiswcis was ** upheld 
and confirmed, in spite of an objection 
taken by the then defendant’s judgment- 
debtors, and the auction-purchaser’s name 
had all along been entered in the revenue 
papers.’' 

The plaintiffs filed a reply to the defen¬ 
dant’s written statement on the 8th 
February 1904, in which they contended 
that the mortgage still subsisted and that 
they were still entitled to redeem, the 
statutory period of 60 years not having 
elapsed. With regard to the auction-sale 
of March 20th, 1854), they admitted that 
decrees were passed, and that a 10 biswas 
share in Mattza Lohari along with shares 
in some other villages were advertised for 
sale. But the fact is that the share in 
Manza Nizampur was sold in e.xecution 
of the aforesaid decrees, and that 
amount due under these decrees was paid off 
and the sale of }fauza Lohari was stopped.” 
With regard to the transaction of May 27, 
1853, they denied that Ashrafunnissa had any 
title to convey, and also that Baldeo Sahai had 
gained tiJle by adverse possession. As 
a member of the joint family, he was one of 
the mortgagees and could not set up adverse 
possession against liis mortgagor. 

Eleven issues were settled, but, so far as 
now material, they related to the title of 
Ashrafunnissa at the date of the conveyance of 
May 27, 1853, and the effect of Baldeo Sahai’s 
possession thereunder, and also to the question 
of Sheo LaVs alleged purchase at the auction- 
sale of March 20, 1854. They are summariz¬ 
ed in the judgment of the High Court as fol¬ 
lows : — 

(1) Had Ashrafunnissa a daughter living 
when her husband Mehdi Ali died ? 

(2) If not, what is the effect of the transfer 
of the 27th May 1853, by her to Baldeo 
Sahai ? 

(3) As to the remaining 10 bisw^is, were 
they actually .sold and purchased by Sheo LU 
or not ? 

Upon the first point, the Courts below 
differed, the Subordinate Judge finding upon 


the evidence:—“l am inclined to think tha 
Ashrafunnissa had a daughter and that 
she was alive at the dealh of Mehdi Alt 
with the result that she was owner of 9/32 
share in the village on her behalf, and through 
her daughter and transfer of the remainder 
7/32 was without any right.” The High 
Court, on the other hand, found “that the 
evidence will not support the finding that 
Mehdi Ali had a daughter by Ashrafunnissa, 
who survived him,” with the result that under 
Shta law Ashrafunnissa did ‘not inherit any 
immoveable property from her husband.” 

Assuming that Ashrafunnissa had no title 
by inheritance from Mehdi Ali, the Subordi¬ 
nate Judge found ‘ that Baldeo Sahai’s name 
was recorded in the revenue papers through 
the sale-deed. His name must have been 
recorded in place of Ashrafunnissa as owner.” 
He added : “Baldeo Sahai himself was sole 
and separate purchaser of 10 biswas. In res¬ 
pect of this portion, he did not stand in the 
shoes of his father, Sheo Lai. Entry of 
his name in revenue papers through his 
purchase was commencement of his pos¬ 
session. It was completed in 1853 by removal 
of his father’s name from the share as its 
mortgagee. His possession amounted to re¬ 
demption by usufruct. As through his pur¬ 
chase he stood in shoes of the mortgagor, in 
respect of a moiety of Lohari, his pos.sessiou 
in respect of it was adverse to the original 
owner.” 

On the third point, the Subordinate Judge 
found “tliat the evidence on tlie record satis¬ 
fies us that Sheo Lai had purchased 10 bisw is 
Lohari on the 20th March 1851.” 

His judgment accordingly concluded: “Sheo 
Lai became full owner of a moiety of Lohari 
through his purchase of 1854. It was made 
for discharge of Mehdi Ali’s debts. The 
sale is binding on his heirs. Prom what 
has been said above, it follows that Baldeo 
Sahai through his purchase and continued 
adverse possession had become full owner of 
the moiety be had purchased, and that he had 
inherited the other moiety from his father on 
his death in 1870. The plaintiffs have no 
light left in Lohari to claim its redemp¬ 
tion.” In the High Court the defendants 
took up definitely the position that it was 
immaterial whether Ashrafunnissa had a 
daughter or not; that as she was in possession 
of half of Lohari in lieu of her dower, she could 
in the right convey a good title by the sale- 
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deed of J[ay 27, 1853.” The Hiffh Courf., how¬ 
ever, pointed out that possession had all along 
remained with the mortgagees, and that the 
widow never obtained it, and that if she had 
obtained possession, her riglit to hold it was 
neither heritable nor transferable, and was 
restricted in its enj^yment to herself person¬ 
ally. 

With regard to Baldeo Sahai’s title by 
adverse possession, the finding of the High 
Court was that he had never ceased to he 
mortgagee, and could not by any act of his 
own render Ins possession adverse to the 
mortgagor during the continuance of the 
mortgage. The (list Court had found that 
from 1848, the date of an alleged disagree¬ 
ment with his father, Haldeo Sahai had lived 
separately and canied on 1 is business sepa¬ 
rately, hut that there had been no partition. 
The High Court found that ‘ the separation 
between father and son was merely one of 
convenience, and that the family remained to 
all intents and purposes a joint family,” ar.d 
that. Baldeo Saliai lias not abandoned his 
rights in the arcestial prnpert}', and with 
them his rights as or.e of th.e incrtgngees tf 
Lol.ai i. 

With regard to the auction-^ale of March 
20, 1854, the High Court s-aid of the evidence 
relating to it: ‘We agree with the lower 
Court that it proves that the remaining 10 
/n'Mco-s’of Lohan were actually sold and pur¬ 
chased by Sheo Lai at the auction-sale of 
March 20, 1851, and that he has been in prs- 
session ev<r since.” Asa matter of law it 
decided; “We tldiilc wo ought to presume 
that Miisiimvmt Umda was app inUd by the 
Court to a.'t in those suit.-i as guardian of hei’ 
rniror children ; and we also think tloit the 
power to ai'poirii a guardian «<? litdn is in- 
lierent to eviiy Court cf (’ivil .Inrisdiciion. 
The sale pifceedirgs were a continuation of 
the suits wliicli had heerr lucngfit and tt.e 
(lecifcs winch had been obtained against 
M iiKnu'iiuif Ilnida in liti‘ own right and as 
guaMlinn of her infant, dauglitcrs, ’ For .a 
i'( po) I • ! tb(‘ judginetit <'f llioIUgh Court, 
see Mr AU KIkhi v. J'arlofi (1). 

Against li e dtcice of llio High Court, holli 
(lie plaintilfs and the defendanls appeaUd to 
Ills T^lajfsly in C<ui;cil. 'i’he two appeals 
wfio (oiisolidnied by an (>idei* in Council. 

Sir linhfit Fitthiy, K. C. and Mr. If. Vuht', foi’ 

(1) 2\i A. (MOj A. W. N. (1107) -1 A. b J. 02.1 


the Defendants:—Ashrafunniesa had a daugh¬ 
ter, who survived Mehdi Ali, and on the death 
of the daughter the widow succeeded to her 
share. And although the share to which she 
succeeded was according to law less than one- 
half, she was treated by the other heirs of 
Mehdi Ali to have succeeded to one-half. 
Her title passed to Baldeo Sahai on May 27, 
1853, when 10 bistcas of Lohari weire sold to 
him by Ashrafunnissa. Baldeo Sahai remained 
in possession of that share for more than 12 
years befor’e the institution of the suit, and 
even if Ashrafunnissa had no title, which she 
could convey, it is submitted that Baldeo 
Sahai’s title is perfected by adverse pos¬ 
session ns against the plaintilfs. It is, how¬ 
ever, contended that Baldeo was a member of 
a joint Hindu family, which held possession 
as mortgagees and tliat Baldeo Sahai cannot set 
up a title by adverse possession. But, as 
the Subordinate Judge has found, Baldeo 
lived separate from his father, and carried 
on money-lending business witli the money 
supplied by his maternal grandmother; at 
the time of the purchase he had separate 
property, from which the purchase was 
made, and Baldeo Sahai acquired this 10 
histvas as his own. He did not come into 
posse.ssion as mortgagee and his possession 
is adverse. As regards the other 10 htsivos^ 
it is submitted that the lower Courts 
ate light in dismissing the suit in that res¬ 
pect. 

Mr. Ve Gmythcr, K. 0., and Mr. H. Cowell^ 
for tlie l^laintiifs:—The question is what 
title passed by the sale deed of May 27, 
1853 ? Tt e deed recited that Ashrafunnissa 
remained the lieir of half or the estate of 
the deceased in lieu of the dower-debt. Ihe 
law is, that if a widow has possession of the 
properly, she is entitled to retain it as 
against the heirs of her deceased husband 
until her dower-debt is paid by them or dis¬ 
charged from the profits of the property. But 
if she is not in po.sse.«:8ion, she has no right 
to claim it. Here Ashrafunnisfa never had 
pcsse.ssion and she had no title to possession 
even agaii.st Medhi’s heirs. The defendants 
lely upon tliis deed, but Ashrafunnissa therein 
claims nothii g as heir, and, as a matter of 
law', she has no title as heir, even if she 
claimed as such. It is, iherefore, submitted 
(lint the defendants acquired no title under 
that deed of conveyance as Ashrafunnissa had 
no title, which she could convey; next, had 
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she any other title ? She would have a 
title, if she had a daughter who survived 
her deceased husband. But it is submitted 
that she had no such daughter. In the deed 
oE May 27, 1853, she sets up no title either as 
her daughter’s heir or as the he*r of Mehdi 
Ali. Even it she had a daughter, she would 
he entitled to the daughter’s share only, 
which is not one-half in this case. Reference 
was made to the Indian Evidence Act (I 
of 1872), section 32, 

The next question is whether Baldeo Sahai 
was joint with his father on May 27, 1853. 
The presumption is that he was joint unless 
the defendants prove that he was separate. 
The burden of proof is on the defendants, 
who have failed to discharge it, as found by 
the High Court. Baldeo Sahai’s possession, 
therefore, must be that of the mortgagees, 
and could not be adverse to the plaintiffs, 
who claim through the mortgagor. As 
regards the remaining 10 biswta s>old on 
March 20, 1854, at an auction-sale in 
execution of a decree, the purchaser, under 
such circumstances, acquires the righi, 
interest and title of the judgment debtor. 
These 10 hiawa'f are alleged to be sold as 
Umda’s 10 biswas. But she was not entitled 
to the whole of 10 hisivas. She could not 
convey the shares of her daughters. Again, 
no sale certificate is produced and the evi¬ 
dence on record does not make it clear what 
was sold. There is evidence to show that 
Nizampur was advertised for sale at the same 
time and that Lohari was exempted from 
the sale. It is submitted that the decree.s 
were satisfied from the proceeds of the sale 
of Nizampur. Reference was made to 
Simhliiinith Pande v. Golap (2). 

Sir Pohert FinVty, K. 0., in reply : No 
claim to redeem was made until the insti¬ 
tution of tlie present suit, althougli the 
daughters attained the age of majority long 
ago. The youngest became a major about 
1870. The plaintiff.-* say that the mortgage 
is paid off, but the Subordinate Judge found 
as a fact that it was paid off long ago in 
1863. Beyond all doubt Baldeo Sahai was 
the purchaser and took possession as such. 

JUDGMENT. 

Si« John Edge. —These are consolidated 
appeals from a decree of the High Court of 

Judicature for the North-Western Provinces 

(1) U 1. A. 77} I t C. 572. 
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at Allahabad, dated the 13fch June 1907 
which p.artly affirmed and partly reversed 
a decree of the Subordinate Judge of 
Saharanpur, dated the llbh July 1904, by 

which the suit had been dismissed. 

The suit was brought on the 1st September 
1903 to obtain proprietary possession of 
13 hiswas^ 6 hlswansisy 3 tanwjnsis, 6^' kaclt- 
toansis and a fraction of the 20 hiswis of 
Manza Lohari. The plaintiffs* case briefly 
was that one Mehdi Ali, whose representa- 
tives-in-title they alleged themselves to be, 
had in 1846 mortgaged the shares in Manza 
Lohari, possesssion of which they claimed, 
to Sita Ram and his son Sheo Lai; that the 
mortgage-debt had been discharged by the 
usufruct ; and that the defendants were the 
representatives of the mortgagee.s and still 
held po.ssession under no other title ; and the 
plaintiffs claimed a decree for proprietary 
possession and for mesne profits. The case 
of the defendants was that they held 
possession not under the mortgage of 18t6, 
but under a private sale of the 27th of May 
1853, of 10 hisiois of Manz'i Lohari, and 
under an auction-sale of the 20th March 
1854 of the remaining 10 hiswis of Manza 
Lohari, which sales they alleged were made 
in order to discharge debts whicli had been 
coniracted by Mehdi Ali. In effoc^^^, the 
defendant.s’ case was tliat by reison of the 
sales of 1853 and 1854, the equity ofrede.oip' 
tion in the shares wliich were mortgaged in 
1846 passed to those tlirough whom they 
claimed title. It was also contended on 
behalf of the defendants that they were nob 
precluded from setting up a tifle by adverse 
possession by the fact that po.s.session of the 
shares in suit liad h?en originally obtained 
under the mortgage of 1846. 

The facts as found by the Board are 
brietly as follows: — 

On the 22nd July 1846, Mehdi AH, who 
owned the whole 20 bisivis of Manza Lohari, 
borrowed Rs. 4,000 from Sita Ram and his 
son Sheo Lai, and executed in their favour a 
mortgage for the term of two years of the 
shares which are the subject of this suit. 
The mortgage was usufructuary and tlie 
mortgagees were put in possession under it. 
Incidentally it may be mentioned that tho 
Subordinate Judge found as a fact that the 
mortgage-debt had been discharged by the 
usufruct before 1863. If it were necessary 
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ill this appeal to decide that issue, their 

Lordships would probably not be prepared to 

dissent from that finding of the Subordinate 
Judge. 


Mehdi Ali, who was a Shta i^Iuharamadan, 
died on the 9th January 1852, and left 
surviving him two widows, Aahrafuniiissa and 
Umda Begum, and certainly three daughters, 
who had been born to him by Umda Begum! 
Through one of those daughteis, Askvri, who 
subsequently married and left issue, the 
plaintiffs claim title. It has been contended 
on behalf of the defendants that Mehdi Ali 
also left surviving him a daughter born to 
birn by Asbrafuunissa. On behalf of the 
plaintiffs, it has been contended that Mehdi 
Ali left surviving him no daughter by 
Asbrafunnissa, and that Asbrafunnissa was 
a. childless widow. In the view which 

ttieir Lordships take of tin's case, it is im¬ 
material whether Mehdi Ali left, or did not 

leave, a daughter surviving In'm by Asliraf- 
nnnissa, Itinay, however, he mentioned that 
after Mehdi Ali s deatli, for some reason 
winch the evidence does not explain, 10 5/.v;iyu- 
of J/oMza Lohari were treated as tlie share 
of Aslirafunnissa, and the remaining 10 bisnuus 
were tieated as the share of Umda Begam and 
her tltree daughters. 

Mehdi Ali died heavily in debt, and after 
bis death ii, 1852, suits to recovor debts 
which were due by him were brought by 
bis creditors against Asbrafunnisa, Umda 
Begum, and lior three daughters, as the re* 


presentnlives of Mehdi Ali, and money- 
decrees ere obtained in those suits. One of 

lliose suits was bronglit by Sheo Lai on 
the 8;li July 1852, on a bond payable on 
dornand to recover with interest Bs. *2,0 0 
which Sheo Lai had lent to Mehdi Ali on'the 
29ih May 181-9. In th,it suit Sheo Lai 
obtained a decree for Ks. 2,78 *-5-6. piincipal 
foul interest, against Asltrafunni.ssa. Umda 
Begnm, and the three daughters of Umda 
Hegtii, all of wliom were sued ns the lieirs of 
Ali. Under that decree tlie 20 biitras 
ol Monza 'yuhini were atiaelicd. On the Txh 
ol MaylSod, a prociamation was nnule fix¬ 
ing Hu- 2Uri. of June 185 ^ os the dato for the 
aiictii n salc of liie 20 biawas in execution of 
the nmney-decree. On the 19th of May 1858, 
Sheo Lai. (hronfih his Pleader, applied to tlie 
Coutf to lemove the altacliinent in order to 
(liable the defendants in that suit to pay tlie 
decice money by a private sale of the estate of 


Mehdi Ali deceased. On that application, 
the Court removed the attachment. On 
the 27th May 1853, Inayet Husain, acting 
under a power-of-attorney, which had been 
executed for that purpose by Asbrafunnissa 
and had been duly registered, executed on 
her behalf a sale-deed of 10 histcas of Mouza 
Lohari in favour of Baldeo Sahai, son of Sheo 
Lai, the consideration being Rs. 7,500. 
In that sale-deed it was stated that two- 
thirds of three sm/s of the 20 biswas of Mouza 
Lohari had been from the 22Dd of 
January 1846 in the exclusive possession of 
Sita Ram and Sheo Lai under the mortgage 
for Rs. 4,000 of 1846 from Mehdi Ali to them 
and it was stated that Mehdi Ali had died, 
and had left a considerable amount of debt 
unpaid, that Asbrafunnissa had remained 
the heir of half the estate of Mehdi Ali in 
lieu of her dowei-debt; and in order to 
satisfy the decrees held by, and the debts due, 
to Sheo Lai she made an ab.solate sale of 
the 10 hiswas share to Baldeo Sahai. It 
was by the sale-deed agreed that Rs. 2,000 
of the parchase-raoney should be left with 
Baldeo Sahai, and that he should have 
power to pay the Rs. 2,000 to the mort¬ 
gagee and to redeem the subject of the 
sale. In the sale-deed the 10 his^oas 
were described as Ashrafunnissa’s share. 
After that sale the 10 hiswos were enter¬ 
ed in the revenue papers as Baldeo Salmi’s 
share by private sale. Baldeo Sahai obtain¬ 
ed possession of the 10 hiswas share and 
held possession of the share until he died in 
1895, when the defeodant.q as his re¬ 
presentatives obtained possession. 

It has been contended on behalf of the 
plaintiffs, ii'sf^ that Asbrafunnissa had no 
title to the 10 share in Monza LDhari, 

and, consequently, had no title which she 
was capable of passing by the sale-deed, and, 
£ccon(Uy, that B.ildeo Sihai was a member 
with liis fatber Sheo Lai of a joint Bindu 
family, and that the family held possession 
as mortgagees and could not set up a claim 
of adverse posses.sion against the repre¬ 
sentatives in-tillc of Mehdi Ali, the mi rtgagee 
cf 184n. 

It has not been suggested that Aahraf- 
unnissa had any interest in Mouza Lohari 
which she could sell other than such interest, 
if any, in the immoveable property of Mehdi 
A;i as she obtained under the law as his 
widow. Her right to dower did not confer 
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apon her a saleable estate in Motiza Lahari 
If she had not borne to Mehdi Ali a daughter 
whosurvivedhim, Asbrafunnissa as his widow 
took no title to any share in Mouza Lohari. 
If, on the other hand, as the defendants have 
contended, Asbrafunnissa had borno to Mehdi 
AH a daughter who survived him for a few 
months, Ashrafunnissa’s share as his widow, 
and the share of his daughter, which on that 
contention came to her on the daughter’s 
death, did not together amount to a lOimoas 
share in the Mouza. If Asbrafunnissa had 
any other title in 1853 to the 10 biswas share 
which she purported to sell to Baldeo Sahai, 
it has not been shown what it was or how 
she had obtained it. But it is not necessary 
to consider what title, if any, Asbrafunnissa 
had to the 10 bisivis share, as by the sale- 
deed of the 27th May 1853 Asbrafunnissa 
sold to Baldeo Sahai such interests, if any, 
as she had in the 10 histvas of Mouza Lohari, 
and Baldeo Sahai got possession of the 10 
hiswas, and in course of time obtained a title 
by adverse possession to the whole 10 biswas 
or any portion of that share which Ashraf- 
un*nissa may not have been empowered to sell 
to him, and that title became indefeasable 
unless he or the defendants who claim under 
him were precluded from setting up a title 
of adverse possession. 

The High Court found as a fact that 
Baldeo Sahai was in 1846, and continued 
to be, a member of the joint Hindu family, 
of which his father Sheo Lai had been a 
member, and on that finding of fact decided 
that Baldeo Sahai’s possession and the posses* 
sion of the defendants ns his representatives 
had always bsen that of mortgagees, and 
consequently that Baldeo Sahai and three 
who claim under him were precluded from 
setting up any title of adverse possession to 
any portion of the share which was mort¬ 
gaged in 184G to Sita Ram and Sheo Lai. 
Their Lordships are unable to agree with the 
dndings of fact of the Higli Court upon 
which that decision was based. At the date 
of the mortgage of 1S4G, Baldeo Sahai was 
undoubtedly a member of the joint Hindu 
family, of which Sita Ram and Sheo Lai were 
members, and that family was governed by 
the law of the Benares School of the Miiak^ 
shara. Their Lordships, however, 6nd on 
evidence, which they consider is unimpeach¬ 
able, that in 1847 or 1848, owing to disputes 


in the family, Baldeo Sahai ceased to be joint 
in food and joint in business with Sheo Lai, 
but no partition of the family property was 
then made, and thenceforward during their 
lives Baldeo Sahai and Sheo Lai had been 
separate in food and in business. Their Lord¬ 
ships also find that when Sheo Lai and Baldeo 
Sahai ceased to be joint in food and in 
business. Baldeo Sahai received a present of a 
considerable sum of money from bis grand¬ 
mother, with which he carried on the business 
of a money-lender on his own account, and 
that out of his separate self-acquired property 
he found the purchase-money of Rs. 7,500 
of the sale-deed of the 27th of May 185.3. 
The oral evidence showing a separation is 
in their Lordships’ opinion confirmed by the 
terms of that deed. Asbrafunnissa purported 
to sell the iO hfswis to Baldeo Sahai as a 

person who was not a mortgagee under the 
mortgage of 1846. So far as the 10 fcf.s-wrs 
which Asbrafunnissa purported to sell to 
Baldeo Sahai on the 27tli of May 1853, their 
Lordships find that a title at least of adverse 
possession has been established and that tlie 
defendants are not precluded from settingup 
that defence. 

Their Lordships concur with the finding 
of the Subordinate .Judge and the finding 
of the High Court that tlie remaining 10 
biswas share in Mauza Lohari was sold 
to Sheo Lai on the 20th of March 1854 
at an auction sale held in execution of a 
decree for money whicli had been obtained 
by a creditor of Mehdi Ali, in a suit brought 
against Umda Begum and her three daugh¬ 
ters as the heirs and representatives of 
Mehdi All, and Sheo Lai obtained possession 
and held it until he died, when hia interest 
passed to his son Baldeo Sahai as his heir. 

The plaintiffs failed to establish an}' title 

by way of redemption or otlierwise to any 

interest in Mouza Lohari, and their suit 

was rightly dismissed by the Subordinate 
Judge. 

Their Lordships will humbly advise His 
Jlajesty that the appeal of the repre 
sentatives-in-title of Baldeo Sahai be allowed 
with costs and the decree of the High Court 
be varied by dismissing the Appeal to that 

Saiyid Muzaffar Ah Khan and other plain- 
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tiffs to His Majesty in Council be dismissed 
with costs. 

« 

Appeal alloioed and cross-appeal dismissed. 
Solicitors for the Defendant?: Messrs. 
Barrow^ Bogers Nevil. 

Solicitors for the Plaintiffs: Messrs. BanKcn 
Ford^ Ford Chester. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 36 of 1910. 

February 8, 1912. 

Bresevit: —Mr. Justice Sundara Aiyar. 

G. NARAYANA IYER— Plaintiff— 

Petitioner 

versus 

S. VENKATARAMA AIYAR— Defendant 

—Re.^pondent. 

Pmi’o/cm? Small CauAc Co»r/s .ict (IX o/1887), s. 25 
—Loyccr Court refnaxtiq costs to the succcssJhI party oxt 
insHf}\r.iei\t yroinuh—Iliijh Court can intcrfei'e in revi~ 
sion, 

Ordinarily, costs should follow the event, and when 
the lower Court docs notact on this rule, it ou<?ht to 
jfive a sufilcient reason for not doin^ so. Where the 
reason given l)y a Subordinate Judge for disallowing 
tlio costs of u succe.«sful iilaintiff is unsatisfactory, 
the High Court can interfere under section 25 of Act 
IX of 1887. 

Petition, under section 25 of Act IX of 
1887. praying-the High Court to revise the 
judgment and decree of the Subordinate 
Judge’s Court of Tanjore, in S. C. S. No. 1637 
of 1909 dated 30th September 1909. 

Mr. V. Vmushotham Aiyar^ for the 
Petitioner. 

Mr. S. Srinivasa Aiyar, for the Respond* 
ent. 

JUnGMENT.—1 am of opinion in this case 
that the lower Court ought to have awarded 
cofit.s to tlie plaintiff. Tlie defendant received 
notice of the suit on the 2nd ; the suit was 
filed on the 5th Augu.st 1909. It is not clear 
that the plaintiff tiled his suit too early. But, 
apart from this fad, the defendant made pay¬ 
ment of the amount more than four weeks 
after the suit was iii5tituted; and then it was 
only on being arrested that he made the 
payment. 

It j.s contended for the respondents that 
costs were at the discretion of the lower 
Couit and that 1 ought not to intrefere in 
revi.'iion. But in this case the lower Court 
lias given a specific reason for disallowing 
costs, and that reason is unsatisfactory. 
Orclinaily, costs should follow the event and, 
when the lower Court docs not act on this 
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rule, it ought to give a sufficient reason. The 
reason given in this case is quite insuffi* 
cient. 

I, therefore, modify the decree of the lower 
Court by awarding to the plaintiff his costs 
in the lower Court. The petitiouer will 
also have his costs in this Court. 

Decree modified. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 130 op 1911. 

January 17, 1912. 

Presert/:—Mr. Piggott, J. O,, and 
Mr. Lindsay, A. J. 0. 

MOHAMMAD AMIR MIRZA BEG— 
Defendant—Appellant 

versus 

Bahu KEDAR NATH and another — 
Plaintiffs—Respondent?, 

Stamp Jcl (// of 1899), s. 12— AOkesive stamp, 
cancellation of — staxnp, lines draicn on, effect 
of—E.vectition of document admitted or proved—-Con- 
ideration—Burden of prooj. 

Whore nu adhesive stamp on a promote or a receipt 
was cancelled by drawing lines across it in different 
directions, each lino extending more or less beyond 
the edges cf the stamp on to the paper on which tlio 
docuinont was written: Held, that cancellation had 
been effected in a sufficiently effectual manner. 

The question whether tho requirements of law about 
the cancellation of stamps have or hare not been suffi¬ 
ciently complied with is to bo determined upon an 
examination of tho document concerned in cacli parti¬ 
cular case. 

l^iran Difta v. Mnngal Singh, 108 P. R. 1908, ap¬ 
proved. 

When a document is admitted in evidence, and its 
cx'ccution is either admitted by the defendant orprov- 
ed against him and tho receipt of consideration is 
acknowledged therein, tlio burden would lie upon tho 
defendant to prove the want of consideration. 

Mr. H, G. Dutt, for the Appellant. 

Pandit Qo\aran Nath Misra, Bahu Ishri 
Prasad and Pandit Tara Shankar, for the 
Respondent?. 

JUDGMENT.—This was a suit for 
recovery of principal and interest on a 
pro-note for Us. 21,000, dated March 14th, 
1909. The plaintiffs are KedarNath, a Pleader 
of this Court, and his son Gauri Nath, who 
keeps a shop for the sale of gold and silver 
lace, embroidered cloths and the like in the 
city of Lucknow. The defendant, Mohammad 
Amir MirzaBeg, is a gentleman of the Sitapur 
district, and nephew of Mirza Muhammad AU 


VoL XYj 


INDIAN OASES. 


203 


HOHAUMAD AU!R MIRZA BEQ V. E&DAR KATH. 

Beff, the late Talulidaro^ Aurangabad. In bis 
written statement, he admitted execution of 
the pro-note which is the basis of the suit, but 
in effect pleaded partial failure of considera¬ 
tion and also that his execution was obtained 
by fraud or misrepresentation. He said that 
when the plaintiff’s came to him on March \4th, 
1909, they claimed a sura of Rs. 8,000 as due 
from him personally on the balance of a 
current account between the parties, and a 
farther sura of Rs. 7,500 as due from his late 
uncle, Mirza Mohammad Ali Beg, who had 
died in the course of the previous month of 
October. Tliey also promised to supply him 
with Rs. 4,000 in rash and undertook that 
Babu Kedar Nath, plaintiff No. 1, would • 
render him services in his professional capa¬ 
city in connection with a dispute which was 
anticipated as to the succe.ssion to the afore¬ 
said uncle’s estate, for which a sum of 
Hs. 2,000 was set down as his remuneration 
and included in the consideration for the pro¬ 
note in suit. The total of the items here set 
forth come.o toR^. 21,500, and the writtenstafe- 
ment nowhere explains what arrangement is 
alleged to have been arrived at regarding the 
odd Rs. 500. It may be noted also that the 
defendant nowhere pleads that the representa¬ 
tions made by the plaintiffs in respect of tlie 
debt of Rs. 8,000 were in fact false, wliile a.s 
regards the delt of Rs. 7,500 he implies that 
it was a genuine and valid debt, inasmuch as 
he pleads that it has since been paid off. As 
regards execution of the pro-nole in suit, the 
defendant pleads that he signed it believing it 
to be a mere memorandum of account ai;d 
that it was not stamped at the time. Tliere 
is also a general plea to the effect that the 
pro-note, the basi.s of the suit, is not admissible 
in evidence because it is not properly stamp¬ 
ed ; and this plea has been pressed upon us in 
the form of an argument that the adhesive 
stamp of tl»e value of one anna affixed to tlie 
pro-note in suit, as also the similar stamp 
affixed to the receipt of the same date, liave 
not been duly cancelled as required by section 
12 of the Indian Stamp Act. It will be con¬ 
venient to dispose of this last point at once. 
The stamp on each of the documents in ques¬ 
tion has been cancelled by having tliree lines 
drawn across it in different directions, each of 
the said lines extending more or less beyond 
the edges of the stamp on to the paper on 
which the documents are written. The con¬ 
tention before us is that the words “or in any 


otlier effectual manner” occurring at the end 
of clause (.3) of section 12 of the Indian Stamp 
Act (IF of 1899) should be regarded as so 
far governed by the words which immediately 
precede them as to necessitate some sort of 
writing being employed in order to effect a 
proper cancellation. There seems some autho¬ 
rity for this view in Virahhidrnpci bin Adra~ 
V. Bhim'in Bilaji Sarajf (1) and in an 
older case of the same Court [o?. A. Rilli 
V. Oaramalli Fazal (2)]. It seems to us that 
the law requires n") more than that 
an adhesive stamp should be cancelled in such 
a manner as effectually to prevent its being 
u.sed again for a similar purpose, and that 
whether this requirement has or lias not been 
sufficiently met is a qnesfion to be determined 
upon examination of the document concerned 
in each particular case. If the Legislature 
had intended that the signature or da:e or 
some portion of the same must neces¬ 
sarily appear upon the stamp in order to 
effect its cancellation, it would have said so 
iti plain terms. There is authority for the 
proposition that an adhesive stamp may be 
sufficiently cancelled by the drawing of lines 
across it in Ptran I)itta v. Uangal Singh (3) ; 
and the Postal Kegulitions introduced at the 
time wlien postage stamps were first made 
available for use as receipt stamps suggest 
tliat the Government of India felt no difiiculfy 
about regarding a stamp wliich lias fiad lines 
drawn across it as having lieea u.sed and can- 
celletl in accordance with law. It is difficult 
to see how any one, wi^lioat desttoying an 
adliesive stimp altogether, can .so “cancel” it 
as t) make it ab.soliitely impossible for an 
expert forger to remove it from the d)ciiment 
to which it has been affi.xed and make use of 
elsewliere ; the most tha^ can be done is to 
deface the stamp in such a manner as to 

make this operati )n didiciilt and likely to be 

derected, and tlii.s would seem to be the can¬ 
cellation required by law. In the case no.v 
before us, we think the adhesive stamps on 
the documents in question have been cancelled 
in a sufficiently effectual manner. Moreover 
the said document.s were undoubtedly admit¬ 
ted in evidence l>y the learned District dudge, 
although lie lias not seen fit to set fortirin 
explicit terms his rersons for deciding in 
favour of the plaintiffs the issue framed by 

(1) 2S H. 422; G Bom. L. K. 

(2) 14 B. 102. 

(3) 108 P. R. 1908. 
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him on the qaestiou of stamp law, and the 
plaintiffs'i’espondents are entitled to the 
benefit of section 36 of the Indian Stamp Act. 

These documents being once admitted in 
evidence, and their execution by the defen¬ 
dant being admitted or proved, it becomes 
clear that the plaintiffs are suing upon an 
instrument in writing duly executed, and that 
the receipt of consideration for the same has 
been acknowledged in writing by the defen¬ 
dant ; the burden of proof would, therefore, be 
upon the defendant to produce at least some 
prima facie evidence in support of the allega¬ 
tions put forward in his written statement. 
As a matter of fact, when the case came on for 
hearing, the proceedings began by the plain¬ 
tiff Kedar Nath’s going into the witness-box. 
He deposed that both the pro-note of 14th 
March 1909 and the receipt of the same date 
were written in full in his presence by the 
defendant himself, that they were stamped 
at the time and the stamps cancelled by lines 
drawn across them. It may be noted in 
passing that each of the documents in question 
contains a recital that it has been duly stamp- 
eJ. As regards consideration the plaintiff 
denied the allegations contained in the defen¬ 
dant's written statement. He admitted that 
Mohammad Ali Beg, Hie former 'lyiukd-ir of 
Aurangabad, had an account with plaintilf 
No. 2’s shop and that this account had since 
been duly settled by tlie gentleman who has 
succeeded to the actual possession of tlie 
e.state. He gave details regaiding the pay¬ 
ment of i he consideration, and produced for 
the inspection of the Court a ledger which 
contained separate accounts in the name of 
Mohammad Ali Beg, the late and of 

tlie defendant, Mohammad Amir Miizi Beg. 

According to tliisledger-account and to the 
evidence of the plaintiff, transactions between 
the defendant and the plaintilTs commenced 
in the month of January 1904 ; between that 
date and the 4*h of August, 1905, there were 
asoiies of purchases of gold lace, embroidered 
waist coats and the like, together with two 
small cash advances ; interest at 1 per cent, 
per niensem was charged upon the debt and a 
pro-note was taken as security on the 2dtb of 
October, 1900. Later on. that is to say, on 
July 0th, 190-*, a pro-note for Rs. 19,500 was 

taken as coveting tlie entire debt up to the 
date; this pro-trdo according to the plaintiff, 
fell due on the 14tl\ of March, 1909, and on 
that date it was found that a sum of 


Ks. 20,304-12 was due in respect of tbe same* 
The plaintiff remitted the odd Rs. 304-12 
and made a further advance in cash of 
Rs. 1,000 and took the pro-notefor Rs.21,000, 
which is now in suit. It so happened, how¬ 
ever, that a sum of Rs. 250 was due at the 
time from the defendant to the plaintifi: Kedar 
Nath for his professional services in a certain 
case, and this sum the defendant at oi:ce paid 
out of the cash advance of Rs. 1,000 made to 
him on March 14th, 1909. It raaybeconced- 
ed that the ledger-account produced by the 
plaintiff in the course of his examination was 
not regularly proved or put in evidence under 
the provisions of section 34 of the Indian 
Evidence Act (I of 1872); but it was, at any 
rate, put forward by the plaintiff for the 
information of the Court as setting forth the 
precise details of the consideration upon which 
the pro-note in suit was based, and in particu> 
lar as embodying the plaintiffs’ answer to the 
allegation contained in the defendant’s 
written statement that a portion of that 
consideration was due on account of debts 
incurred by the late Talukdar Mobummad Ali 
Beg. 

The defendant had an opportunity of 
examining this ledger and of cross-examining 
the plaintiff in respect of the same, as well 
as on his evidence generally. We find that 
no attempt was made to do this, not a single 
question being put to the plaintiff by way of 
cross-examination. As tbe case stood at this 
point, there can be no doubt that the burden 
of proof in respect of tbe issues for trial was 
on tlie defendant ; we do not know whether it 
was on the plaintiffs’ own initiative, or in 
consequence of some expression of opinion let 
fall by the learned District Judge, that the 
plaintiffs closed their case at this point and 
the defendant was called upon to produce his 
evidence. He did not go into the witness-box 
himself,but contented himself with calling five 
witnesses. One of these said nothing rele¬ 
vant; another [D. W. No. 5] is the general 
aitornoy of tlie defendant, and another 
[n. W. No. 1] is a connection of his by 
marriage. This evidence has been unfavour¬ 
ably criticised and entirely rejected by the 
learned District. Judge. We have been 
taker, through it in detail and we are clearly 
of opinion that the DIstiict Judge was right. 
What the witnesses seek to prove is that at 
the time of the execution of the pro-note in 
suit its consideration was stated to be a sum of 
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Ks. 8,000 due on a standing account from the 
defendant himself, Rs,7,500 or R 3 . 7,000 due 
on a similar account from the late Mirza 
Mohammad All Beg, a promise on the part of 
the plaintiffs to advance a farther sum of 
Rs. 4,000 in cash, and an agreement that Babu 
Kedar Nath (plaintiff No. 1) would render 
professional services in connection with 
mutation cases, either pending or about to be 
instituted, for which he should receive re¬ 
muneration amounting to Rs. 2,000. The 
statements of the witness are in places vague; 
they contradict one another on important 
points, for instance, as to whether the debt due 
from Mohammad AU Beg was Rs. 7,500 or 
Rs. 7,000 and as to whether a receipt was or 
was not executed at the same time as the 
pro-note in suit; finally, the defendant’s agent 
Bashir Ahmad (D. W. No. 5) put an entirely 
new colour upon the case by deposing Uiat the 
reason why the pro-note in .suit was left 
unstamped was that the transaction was incom¬ 
plete and that it was understood that a stamp 
would nob be affixed until a further cash 
advance of Rs. 4,000 was made by the plain¬ 
tiffs as agreed. The witness made no attempt 
to explain why under those circumstances, the 
pro-note itself should contain a recital that 
it had beendulystaraped, orwhy thisdocument 
as well as the receipt should have been made 
over to the plaintiffs. The lower Court, hav¬ 
ing thus held the evidence for the defendant 
to be entirely worthless, proceeded to find the 
principal issues in the case in favour of the 
plaintiffs and to decree their suit in full. The 
pleas taken before this Court are that, under 
the circumstances of tlte case, tliere was a 
burden laid upon the plaintiffs to prove actual 
payment of con&ideral ion, and that they liave 
failed to do this and have not produced the 
boat available evidence. In the main tlie case 
for the appellant appear.s to rest upon the allega¬ 
tion that tlje plaintiff Babu Kedar Nath stood 
in a fiduciary relation towards tho defendant, 
inasmuch as he was acting as his legal adviser, 
and that tho Court was, therefore, bound to 
scrutinize tlm whole transaction carefully to 
put the plaintiff to strict proof and to satisfy 
itself that the execution of the document in 
suit had not been brought about by undue in¬ 
fluence within the meaning of section lb of 
the Indian Conrtact Act (IX of 1872). Now 
there was nothing in the defendant’s written 
statement which can bo regarded as setting 
up any plea of undue inthience, nor did the 


defendant himself come into the witness-box 
and depose to the existence of any circum¬ 
stances from which the Court could infer that 
Babu Kedar Nath was in a position to 
dominate the will of the defendant, or that 
he had, as a matter of fact, taken advantage 
of any existing circumstances so as to obtain 


an unfair advantage. Moreover, we have 
rejected the evidence for the defendant, and 
we find it impossible to infer merely from 
Babu Kedar Nath’s admission that a sum 
of Rs, 250 was paid to him on March 14th 
lb09, for professional services rendered in a 
particular case, that there existed on that date 
any fiduciary relation between the parties, 
much less that the execution of the pro-uote 
in suit was in any way brought about in 
consequence of the existence of such relation¬ 
ship. It has been proved beyond question 
that Gauri Nath, plaintiff No. 2, carries on a 
businesslin Lucknow city, that there had been 
dealings between him and the defendant, and 
that on tlie 14th of March, 1909, a sum 
amounting to at least Rs. 8,000 was due to 
him from the defendant upon current account. 
On that date the two plaintiffs visited the 
defendant at Aurangabad in order to lay 
their claims before him and to obtain a settle¬ 
ment of accounts. It is admitted that after 
discussing his position with the plaintiffs, tho 
defendant proceeded to execute the pro-note in 
suit by which he binds himself to pay a sum 
of Us. 21,000 as money due from Iiim “ on 
account, of the purchase of goods, etc., on 
past and present transactions” {l/ ihat hisab 
hil-ib hhnrid aaliiae w.igJmiia !mbi(j 0 hal), and 
further to execute a receipt by which he 
formally admitted the consideration for tlie 
pro-note to have been paid in full. Wo 


are askeo 


noKi 


that tnese tacts 


uncoiitradicted by any other evidence upon 
which the Cjurt can rely, are not sufficient 
to establish tlio plaintiffs’ claim, and that 
a burden lay upon the plaintiffs of proving 
item by item tlie previou.s transactions in 
respect of goods .supplied or cash advanced, 
which formed the consideration for tlie 
pro-note in suit, and we are asked to do this 
entirely on the strength of the fact that 
Balm Kedar Nath, plaintiff No. 1 is a 
Pleader and that, on the 14th of March 

1909, he received from the defendant a sum’ 

of Rs. 250 as remuneration for professional 
services. Moreover, we are asked to do tliis 
in face of the fact that Babu Kedar Nath 
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went into the witnees-box and laid before 
the Coarfc a full statement regarding the 
details of the consideration as claimed by 
him, that he was not cross-examined upon 
this statement and that the defendant did 
not go into the witness-box to contradict him 
or to explain how be was induced to execute 
the documents in suit if he had not in fact 
received full consideration for the same. We 
are unable under the circumstances to accede 
to the appellant’s contention or to hold 
that the plaintiffs were under an obligation 
formally to put in evidence, under section 
34 of the Indian Evidence Act, the complete 
accounts of Gauri Nath’s shop. 

This appeal, therefore, fails and we dismiss 
it with costs. 

Appeid (Usmivaed tviih costs. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1005 of I&IO. 

December 29, 1911. 

rrcsent :—.Mr. Justice Suudara Aiyar and 

Mr Justice Spencer. 
NAHAYANA KUTTI GOUNDAN— 
Plaintiff—Appellant 
versus 

PECHIAMMAL alias MAHALI AMMAL 

AND OTHERS—DEFENDANTS NOS. 1 AND 2 AND 

2nd Plaintiff—Respondents. 

and Indi'tu Reversioner 

_ 'I'l fnis/rr of Projicrtv Act (IV of 18H2), 58, tH 

I'rr.son interested in t/,c j>roj>crt!/-'Contr(tct Act 
1872^, (>9—Cl«inje under a inort>joi/c e.vccuted hu 
doiojiders duriioj the llfcditnoi of nidoies — Rc<jistrotion 
'—Lien. 

person, who pays off a iiiortga'fo.dcbt ou the pro- 
peilies of u deccasocl male owner, cannot claim 
to be subro^'utoil to the rii'hts either of the (laughters 
or of the original mortgagee wIkpsk debt ho diM-hurges. 
'J'he scope of tlie rule of subrogation in India is much 
narrower ibaii in Kngland or America. 

Hntirr V. Rice, (IDIO) 2 Ch. 277; 79 L. J. Ch. 052; 
lOl J.. T. 94, discussed. 

Cmdco Sinijh v. Chniidrik t Sinyh, 5 C. h. J. Oil'. 1 
liid. Cas. 193; 40 t'. 193 and Jn>i(itdli(tr Karain I'rasnd 
y. iSron n, 33 C. 1133; 4 C. Ij. J. 121; 10 C. . 

lOlO.tiisapproved. 

Khnshal Sfidftstiie v. Rnnainchnnd, 22 B. 1C4, distin- 

Mere pavment of a mortgage-debt by u stranger 
^voul(i not entitle bill! to tlie mortgagee's rights by 
suljrogation. 

Riiin Tiihid fiin'j v. liisvesuur IaiI •\ihu, 2 1. A. 131; 
1;') B. L. U. 20H; 23 W. B. 305. referred to. 

\ reversioner cannot voluntarily claim to redeem a 
inmt-'ago made by the last male holder or institute a 
soil IMr tliatpuri>o>=e. But when a suit is instituted by 
the mortgagee for sale, a rcversionci has sullicieut 


interest in the property to entitle him to discliargo the 
mortgage to prevent the loss of the property to which 
ho would be entitled to succeed on the death of the 
widow. In the latter case, the reversioner is entitled 
under section 69 of the Contract Act to be reimbursed 
by the widow in respect of the money which the lat¬ 
ter was bound by law to pay. The scope of section 69 
of Ihe Contract Act and of sections 85 and 91 of the 
Transfer of Property Act is not co-extensivo. Tbo 
daughters of a deceased mortgagor, therefore, have suffi¬ 
cient interest in the land to entitlo them to discharge 
tlie mortgage-debt when the property is brought to 
sale in execution of the mortgage-decree against the 
mortgagor’s widow. By so discliarging, tliey obtain a 
charge over tbo land which they are entitled to assign 
or charge in favour of a third person who has enabled 
them to discharge the mortgage-debt. 

Subrogation will arise only in those cases where the 
party claiming it advanced the money to pay a debt 
which, in the event of default by the debtor, he would 
be bound to pay or whore ho had some interest to 
protect, or where be advanced the money under an 
agreement, expi-css or implied, made either with tho 
debtor or creditor, tluit ho would be subrogated to the 
rights and remedies of the creditor. In India, tho 
scope of the rule is narrower still. A mere agreement, 
either with the creditor hohling a mortgagcj or with 
the debtor owing it, cannot give a person, lend¬ 
ing money to discharge the mortgage, a lien over 
the property An agreement with the creditor or tho 
debtor may entitle him to sue him for tlio execution 
of u mortg.'igo-dced, or a deed of nssignment of the 
mortgage, as the case may bo: but mortgages for a 
sum of Its. lOOand upwards can bo created only by 
registered instruments and a mere agreement to 
mortgage is insufficient to create a lien. 

Second appeal against the decree of the 
District Court of Coimbatore, in Appeal Suit 
No. 153 of 1909,presented against the decree 
of the Court of 1 he District Munsif of Uda- 
malpet, in Original Suit No. 1S7 of 1908. 

Mr. K. Srinit'asa Iyengar^ for the Aappel- 
lant. 

Tlie Advocate General^ for 1st Respondent 

JUDGMENT. 

SuNUARA Aivar, J.—The facts necessary for 
the di.'^posal of this second appeal may be 
very briefly stated. One Venkatachella 
Mudali bypotliecated certain laiid^ to one 
Muthii Gonndan in 189B and died in 1904, 
leaving behind him two widows, the Ist 
and 2nd defendants in this suit, and 
five daughters, defendants Nos. 3 to 7. 
Muthu Goundan obtained a decree on 
his mortgage-bond against the widows and 
certain purchasers from them. The properly 
was directed to be sold in execution of 
the decree and while the sale was actually 
going on, Narayana Kutti Goundan, one 
of tho plaintiffs in this suit, paid the 
amount of the decree into Court. Four of 
the daughters e.\ecuted a mortgage-bond 
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ia favour of the two plainti^j here for 
the amount which the bond alleges was 
received from them for discharging the 
amount required for paying np the decree 
amount due to Mubhu Goundan. The 
property mortgaged under the instrument 
was the same as that which had been 
mortgaged to Muthu Goundan. The 
plaintiffs’ suit is to recover the amount 
due under their mortgage-bond by sale 
of the mortgaged property and person¬ 
ally from the defendants Nos. 3 to 6. the 
executants of the bond. The District 
llunsif was of opinion that the daughters 
as reversioners, having only a $pes sncces’ 
sionisy had no such interest in the mort¬ 
gaged property as would entitle them to 
redeem Aluthu Goundan, and that the 
plaintiffs obtained no legally enforcsable 
right under the mortgage to them as 
against the mortgaged property. He, there¬ 
fore, refused to pass a decree for the sale 
of the land, but gave the plaintiffs a 
personal decree again.st the defendants 
Nos, 3 to 6. On appeal, the District Judge 
contirmed the Munaif’s decree holding 
that, though the defendants Nos. 3 to 6 
must be held to have some interest in 
the land and might be entitled to a 
charge on the land against the 1st and 
2 nd defendants, the plaintiffs who lent 
money to the daughters could not be 
held to have obtained any valid right 
under their^ mortgage. The 1st plaintiff, 
Narayana Kutti Goundan, has appealed to 

this Court from the decree of the District 
Judge. 

It is clear from the facts of the case 
that the plaintiffs lent moneys to the 
four daughters on the security of such 
interest as they would obtain in the 
land by redeeming JIuthu Goundan’s 
mortgage. If the daughters obtained a 
valid charge on the land against the 
widows, the defendants Nos. 1 and 2, by 
redeeming the mortgage, there is no 
reason for holding that they could not 
create the mortgage in question in the 
plaintiffs’ favour charging their right. 

The plaintiffs, then, would stand in the posi¬ 
tion of sub-mortgagees with respect to the de¬ 
fendants Nos. 1 and 2 and would be en- 
tilled to suo both their mortgagois, the 


daughters, and the defendants Nos. 1 and 
2 , to enforce their mortgage by the salo 
of the 1st and 2nd defendants* rights in 
the laud. It was not suggested in the 
Courts below that the plaintiff lent the 
money merely on the personal security of 
the executants of the mortgage-deed. The 
question for decision in this second 
appeal, therefore, is whether the daughters, 
who executed it, obtained any charge over 
the land by discharging the amount due 
to Muthu Goundan. It is contended for 
the appellant, firsf,^ that they would 
stand in the shoes of Mathi Goundan by 
subrogation merely by discharging his debt, 
and, secondly^ that they were persons 
entitled to redeem Muthu Goundan’s mort¬ 
gage under section 91 of the Transfer of 
Property Act and by redeeming him 
became entitled to his right as against the 1st 
and 2nd defendants. The first of these two 
arguments was put on a broader ground 
than the second, it being contended that, 
whether a reversioner under the Hindu Daw 
is a person entitled to redeem under section 
91 of the Transfer of Property Act or not, 
the right of subrogation was wider, and 
that, the daughter.^ having discharged a 
burden on Venkatachellam’s estate in the 
hands of the 1st and 2ad defendants, the land 
in their possession became liable for the 
amount paid by them. In support of this 
argument, the judgment of Warrington, J., 
in Butler v. Rice (1) was relied on. In 
that case, one Mrs. Rice was the owner 
of a house in llristol and of property in 
Cardiff, which were together subject to a 
charge in fa70ur of a bank to secure 
£450 and interest, and the title-deeds of 
both the properties were deposited with the 
bank. Mr. Rice asked the plaintiff Butler 
to lend him £460 for the purpose of 
paying off the mortgage. Mi. Butler 
agreed to lend the amount upon a legal 
mortgage for £300 of the Bristol 
house and a guarantee of £150 by 
Mr. and Mr.s. Rice’s Solicitor, who was 
to hold the title-deeds for him in the 
meantime. The money was paid and the 
deeds of the Bristol property which were re¬ 
covered from the bank passed into the custody 
of the Solicitor. Mrs. Rice did not know 

(1) (1910) 2Ch.277; 70 L. J. Cii. 052; 
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of the traDsaction and subsequently refused 
to execute a mortgage in favour of the 
plaintiff. Butler instituted an action against 
Mr. and Mrs. Rice and the Solicitor for a 
declaration that lie was entitled to a 
charge on the Bristol property for £450 and 
interest. Warrington, J.,took the question for 
determination to be whether in the circum¬ 
stances of the case, Mis. Rice was entitled to 
hold the Bristol property discharged from the 
debt of £ 450, not one penny of which, said 
the learned Judge, she had paid off herself, or 
whether the person who paid was entitled to 
treat the bank’s charge as still on foot in his 
favour. The learned Judge observes:—‘ m 
the first place, 1 find from the facts 1 have 
stated that it was not the intention of the 
plaintiff, nor indeed is it possible to suppose 
that any sensible man would have such au 
intention, to discharge the property from the 
debt. There are only two questions which 
have to be dealt with in order to arrive at 
the further conclusion that in equity the debt 
is still kept alive. The is this: is it 
material that the owner of the property, the 
mortgagor, has not requested the person who 
paid the money to make the payment and, 
secondlj/, is the plaintiff’s right affected by 
the further intention that, when the transac¬ 
tion was fully carried out, his position should 
he secured by a legal mortgage for £300 and a 
guarantee of £150 ? On the first question, it 
should ba observed that this is not a case in 
which a person seeks to create a charge in 
his own favour. Here, there was an existing 
charge,and theonly question is whether it had 
been paid off or kept alive. On such a ques¬ 
tion as that, it appears to me that the concur¬ 
rence of the mortgagor is immaterial. Her 
position is not affected. Theonly alteration in 
lier position is that instead of owing the money 
to A. she will ill future owe it to B.” Again 
he says:—“Then, does the fact that the plain¬ 
tiff intended, if the transaction was carried 
out, to have a legal mortgage on the Manor 
Koa'l pioperty only and a guarantee for the 
ifniaiiiing C150, prevent the application of the 
(loctiine? Plainly not. His meaning v/as 
tliat he should have a furt herseciirity; but that 
is no evidence that he intended in the mean¬ 
time to give up such security as a transfer of 
the deeds lo him would give him. The evi¬ 
dence which he gives, which 1 find to be 
tnie, as to what he said at the second inter- 
view Bupporte this, namely, that the deeds 


were to be taken by the Solicitor and held by 
him for the plaintiff. Such security as that 
gave would be superseded by the better 
security to be given afterwards.*’ It may be 
noted that it was not contended that her 
husband had any right to act on behalf of 
Mrs. Rice or that the Solicitor was entitled 
to enter into any agreement on her behalf. 
In these circumstances, it appears to me that 
the judgment of the learned Judge went very 
far and is not supported by any previous 
dicision of the English Courts. The learned 
Judge appears to hold that, thopgh theplaio- 
tiff had no previous interest in the property 
to sustain bis action in paying off a previous 
mortgage and claiming a charge for the 
amount paid hy him, he was entitled to stand 
in the shoes of the bank whose charge he dis¬ 
charged. He observes that as there was an 
existing ch'irge\v\ favour of Ihe bank, the con¬ 
currence of the mortgagor is immaterial. 
The learned Judge, no doubt, refers to the 
agreement between Butler and Air. Rice and 
the Solicitor that the deeds wete to be taken 
by the Solicitor and held by him for Butler, 
but it is difficult to see that this would have 
any bearing on the question if Mr. Rice and 
the Solicitor had no right to act for Mrs. Rice. 
The decision seems almost to go the length of 
holding that even a volunteer, who pays off 
au existing mortgage, would be entitled to a 
charge on the mortgaged property for the 
amount he paid. The decision is not based 
on any agreement between Butler and the 
debtor that the former should have the rights 
of the latter. The learned Judge says that 
the judgment in Patten v. Bond (2) and 
the decision in particular of Roraer, J., in 
Chetivynd v. Allen (3), are consistent with the 
view expressed by him, “for in the case be¬ 
fore him, as in this, the material payment was 
made without the knowledge and without any 
cominunicatiou with the person who was the 
real owner of the mortgaged property, and, 
notwithstanding that, Romer, J.,heid that the 
chaigo was still on foot.” In Patten v. Bond 
(2), the money was lent at the request of 
trustees for the purpose of preserving the 
trust estate, lu such cases, a right of sub¬ 
rogation is, undoutedly, recognised in the 
English Law. In Chetwi/nd v. Alleni (3), the 

(2) (ussy) GO L. T. 583; 37 W. U. 373. 

(3) (isyy) 1 Ch. 353; 08 L. J. Ch. IGO; 47 W. H. 

ijOOj 80 L. T. 110. 
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person who claimed the ri^hb of subrogation 
paid the money at the request of Ihe trustee 
for the owner of the property, who was the 
trustee’s wife, in order to discharge a mortgage 
executed on her property with her consent. 
He was, therefore, entitled to bind her interest 
by an agreement which he entered into for 
discharging that mortgage. The case is, 
therefore, not similar to Butler v. Rice (1). 
On the other hand, ihe dicision in In re 
Wrexham, Mold and CoHnnh's Quay Railivay 
Company (4), appeai'3 to be against the view 
maintained by Warrington, J. There a Rail¬ 
way Company, which had is.sued debenture 
stocks and whose power of b:rrosving was 
exhausted, borrowed money from their ban¬ 
kers to pay a half year’s iutereston the stocks, 
the bankers paying the interest warrants of 
the stock-holders when presented to them. 
Soon after this.ajudgment-creditoi of theCom* 
pany presented a petition under the Railway 
Companies Act, 1867, and a Receiver was 
appointed under the petition. The Receiver 
had in his hands sufficient money to pay the 
next half year’s interest due to some of the 
stock-holders. The bink claimed priority 
in respect of their advances over all interest 
payable in respect of the debenture stock; tins 
claim was negatived by Homer, J., and by the 
Court of Appeals. Rigby, L. J., observes: — 
'The claim is rested on a supposed subroga¬ 
tion and right to stand in the place of, and 
with the right to the securities and priorities 
of, the creditors who have been paid off, and 
this is the only claim with which 1 propose 
to deal. I do not tinnk that any right of 
subrogation to the securities or priorities of 
creditors paid off out of moneys borrowed in 
excess of borrowing powers has ever been 
allowed, or can be justified in principle.” 
bindley, M. R., and Vaughan Williams, L. J., 
took the same view. It may be observed that 
the bank’s rights against the Company as a 
simple creditor apart from any question of 
prioriJy was not denied as the money, though 
borrowed by the Company in excess of their 
powers, was used for discharging claims 
lawfully binding on the bank. 

The principle governing the right of sub¬ 
rogation in cases where it is claimed by a 
person who, without any previous interest iu 

(4) (1898) 2 Ch. 063; (1899) 1 Ch. 440; 68 L. J.Ch. 
270, 47 \y. R. 461; 80 L. T. 130; lo T. L. R. 122; 0 
iMuuaon 218. 


the property, discharges a mn*tgage ou it, is 
expressed iu Jones on Mortgages thus : 
“Under the e.^uitable principle of snb- 
rogf.tion, one who pays a mortgage-debt 
under an agreement for an assignment or 
for a new mortgage for his own protection 
or for the benefit of another, acquires a right 
to the security held by the oilier.” The 
learned author quotes a passage from a 
recent Georgia case which may be cited 
here: “It lias been said that subrogation 
was a'benevolent’ doctrine and equity would 
apply it in any case in which justice re¬ 
quired it; and under sanction of this elastic 
expression, case.s can be found where it was 
applied without the semblance of au agree¬ 
ment. We think the safer and better rule 
to be, and we, thet efore, hold that a subroga¬ 
tion will arise only in those cases where the 
party claiming it advanced the money to 
pay a debt winch, in the event of default by 
the debtor, he would be bound to pay or where 
he had some interest to protect, or wheie he 
advanced the money under an agreement, 
express or implied, made either with the debtor or 
creditor, that he would be subrogated to the 
rights and remedies of the creditor.” The rule 
is stated in similar terms by Sheldon in his 
hook ou Subrogation. It has been said that 
“svhenever a payment is made by a stranger 
to a creditor in the expectation of being sub¬ 
stituted to the place of the creditor, he is 
entitled to such substitution. 13iib the 
doctrine generally adopted, and that of these 
very cases when limited to the point actually 
decided, is that a conventional subrogation 
can result only from a direct agreement, ex¬ 
press or implied, made with either the credi¬ 
tor or debtor, and it is not sufficient that a 
person paying the debt of another should 
liave merely an understanding on his part 
that he is to be subrogated to the rights of 
the creditor, though if ihe agreement have 
been made, a formal assignment will not be 
necessary.” The English cases do not 
carry the principle further. 

In India, the scope of the rule appears to 
me to be nariower still. A mere agreement 
either with the creditor holding a mortgage 
or with the debtor owing it, cannot give a 
person lending money to discharge the 
mortgage a lien over the property—see section 
54 of the Transfer of Property Act. An 
agreomout with the creditor or the debtor 
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may eutitle him to sue him for the executiou 
of a mortgage-deed, or a deed of assignment 
of the mortgage as the case may be, but 
mortgages for a sum of Rs. 100 and upwards 
can be created only by registered instruments 
aud a mere agreement to mortgage is insuffi¬ 
cient to create a lien. In England and in 
America, it may be that the principles of 
equity would enable the Courts to treat an 
agreement for a mortgage as giving the lender 
an equitable interest in the property agreed 
to be mortgaged. But equitable interests are 
not r€cogni.«ed in this country as distinct 
from legal interests, though many principles 
of law are borrowed from the principles of 
English Equity Jurisprudence. In this 
country, equitable mortgages by deposit of 
title*deeds are recognised only in a special 
class of cases referred to in section 59 of the 
Transfer of Properly Act when the mortgages 
are made in tlie town.s of Calcutta, Madias, 
Bombay, Karachi and Rangoon, in Giirdeu 
Singh v. Chandrikoh Singh and Chandrihuh 
Singh V. liasiihehaiy Singh (5), the lule of 
Bubrcgalion is stated and it seems to be 
assumed that a pajmont made under agree¬ 
ment with tlie debtor or creditor that he 
should receive and hold an assignment cf the 
debt as .security, would be sufficient to entitle 
the lender to the benefit of subrogation—see 
pages 031 and 032. In Jagnidhar yaniin 
i'rasad v. A. M. Ihown v6), it was held that 
an agx'ecmeut to give a mortgage would be 
enough to create a charge by way of sub¬ 
rogation, though the decision of the case 
itself does not seem to have required the 
enunciation of the principle. It appears 
to me that the important distinction betweeu 
t lie English and Indian Law pointed out above 
was overlooked in these cases. No doubt a 
pel Bon having an agreement may sue for the 
specific performance of the agreement 
to execute or assign a mortgage, and in suits 
for the executiou of a mortgage-deed, the 
Couits have sometimes passed uot only a 
decree for specific peiformance hut for sale also 
J'ollowiiig on the execution of the conveyance. 
But this does uot justify the view that the 
;igicement itself can be treated as creating a 
cliaige. In the American Cyclopedia of Law 
ai d Procedure, Vol. XXVII, the true princi¬ 
ple applicable in England and Ameiica is 

(.‘0 5 C. L. J. cil; 1 Iiul. C:iR. 0i:{; i\ 103. 

{{,) SI3 C. 1133j 4 C. L. J. JO C. W\ JoJU. 


stated by H. C. Black, the author of the Ar¬ 
ticle on Mortgages. He says:—‘‘An agree¬ 
ment by which a stranger undertakes to 
advance the redemption money and pay it for 
the mortgagor’s benefit, to hold the premises 
as security for his reimbursement, and to 
release or re-convey to the mortgagor on 
being re-paid, is valid and enforcible; it is not 
within the Statute of Frauds and may be 
made the basis for a decree for specific per¬ 
formance.” The principle is also recognised 
in Khushal Sadastv v. Punamchand (7), where 
the transaction took place in the town of 
Bombay and the lender who paid off the prior 
mortgage could, therefore, claim an equitable 
mortgage. These are the two kinds of cases 
which must be distinguished from the class 
under notice. No conveyance, of course, 
would be rtquired in cases where a person 
who, having a previous interest in the pro¬ 
perty, pays off a prior mortgage or where 
the owner of the equity of redemption pay¬ 
ing off a mortgage claims priority over a 
subsequent incumbrancer. So also in cases 
where one claiming under a void or voidable 
conveyance or bona fide believing himself 
to have a title to the property discharges an 
encumbrance on it and claims a charge as 
against the owner. The principle con¬ 
tended for by the appellant that the mere 
payment of a mortgage-debt by a stranger 
would entitle him to the mortgagee’s rights 
by subrogation has always been negatived 
in India. See Pam Tuhul Singh v. Biseswar 
Lall Sahu (8). It is impossible to argue 
that it is open to any meddler to claim a lien 
by discharging a mortgage with which he 
lias no concern. I must, therefore, overrule 
the contention that the plaintiff can claim 
to be subrogated to the rights either of the 
daughters or of Muthu Goundan by the 
mere fact that he discharged the mortgage of 
the latter. 

The next question for consideration is 
whether the daughters were entitled to redeem 
Muthu Goundan under section 91 of the 
Transfer of Property Act and could by do¬ 
ing .so claim a charge which they could 
transfer to the plaintiffs. Section 91 provides 
that any person having any interest in or a 
charge upon the mortgaged property and any 
person having any interest in or charge upon 

(7) -^2 U. I(i4. 

(8) 2 1. A. 13J; 15 B. L. K. 208; 23 W. K. 305. 
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tbe right to redeem the property may 
institute a suit for redemption. Section 85 
lays down that all persons having an interest 
in the property comprised in the mort¬ 
gage must be joined as parties to any 
suit under this Chapter relating to such 
mortgage. The word “interest” must be 
taken to be used in the same sense in both 
the sections. Can it be held that a reversion¬ 
er under the Hindu Law is a person having 
an interest within the meaning of these sec¬ 
tions? I cannot hold that in a suit by the 
mortgagee for sale or foreclosure, such a 
reversioner is a necessary party. Indeed, 
it is doubtful whether he can be held to 
be a proper party at all. It follows that 
a reversioner cannot be held to be entitled 
to institute a suit under section 91. In 
Bam Chandar v. Kalin (9), Stanley 0. J., 
and Banerji, J., held that the reversionary 
heirs of the deceased husband of a Hindu 
widow in possession of his property as such 
could not maintain a suit for redemption. 
Although the holder of a mere easement 
and a remainder-man have been held en¬ 
titled to redeem in England [see Seton on 
Judgments and Orders,6tl> Edition, page 1935; 
Bearce v. Morris (10)]. I am on the whole 
inclined to hold that a reversioner can 
not voluntarily claim to redeem a mort¬ 
gage made by the last male holder or insti¬ 
tute a suit for that purpose. But does it 
necessarily follow that when a suit is insti¬ 
tuted by a mortgagee for sale, the rever¬ 
sioner has not got a sufficient interest in 
I he property to entitle him to discharge the 
mortgage to prevent the loss of the property to 
which he would be entitled to succeed on the 
death of the widow? I do not think I am 
bound to hold that his rights stand on the 
same footing when he claims of his own 
accord to redeem and when he tries to save 
the property for the estate upon the mort¬ 
gagee attempting to sell it. The right of a 
person interested in the payment of money 
which another is bound by law to pay and 
who, therefore, pays it to be re-imbursed by 
the other is recognised in sec iou 69 of the 
Indian Contract Acr. There is no reason 
for holding that only those who have an 
interest in a mortgaged property within 

(9) 30 A. 497; A. W. N. (i908) 225; .5 A. L. J. G31. 

(10) 6 Ch. 227j 39 L. J, Ch. 342j 22 L. T. 190; 19 
W. 11. 196. 


the meaning of sections 85 and 91 of tli© 
Transfer of Property Act can be held to be 
interested in tbe payment of the money due 
on a mortgage created by the last male 
owner. It has bseu held by tbe Courts in 
India that a reversioner is entitled to resist 
a claim for Probate of a Will alleged to have 
been made by the last male owner by reason 
of his interest iu the estate. Sse Brindaban 
Chandra Shaha v. SureswJr Shaha Para- 
manick (11), Puttann i aMhh Keshuva Bhaiti v. 
Ramakrishna Sastri (l2). As observed by 
Mookerjee, J., in the former case, “although 
a reversioner under the Hindu Law has no 
present interest in the property left by de¬ 
ceased, yet it is manifest that he is sub¬ 
stantially interested in the protection or 
devolution of the estate. It is well settled 
that a reversioner can sue to restrain waste. 
The reversioner can, if he makes out a 
proper case, obtain an order for the appoint¬ 
ment of a Receiver. He can maintain a 
suit for declaration that an adoption by 
the female heir in possession is invalid. 
He can also sue for declaration that an aliena¬ 
tion by the female heir iu possession will not 
be operative beyond her life time. This has 
now been placed beyond the possibility of dis¬ 
pute by the provisions of section 42 of the 
Specific Relief Act, illustrations (e) and (/) to 
which section show that such declaratory 
suits may be maintained. Besides, it is mani¬ 
fest that such a declaratory suit is maintain¬ 
able by a remote reversioner, who would take 
an absolute interest in the absence of the 
immediate reversionary heir who has only 
qualified rights in the estate; and, also, when 
the nearest reversioner has precluded himself 
from maintaining a declaratory action by his 
conduct or by omission to sue within the 
statutory period, a remote reversioner is en¬ 
titled to maintain the suit.” In Civil Revision 
Petitions Nos 343 and 344 of 1908, it has 
been held by this Court that a reversioner 
paying arrears of Government revenue in 
order to save the estate from sale U entitled 
to recover the same from the widow in pos¬ 
session. [ am of opinion tiiat the daughters 
liad sufficient interest in the laud to entille 
them to discharge Muthu Gouadiu’s debt 
when the property was brought to sale and 

(11) lU C. h. J. 2U:l; 3 Iiul. Cas. 173. 

(12) 30 il. 195; 17 il. L. J. 374. 
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that by doing so they obtained a charge over 
tlie land which they were entitled to assign 
or charge in favour of the plaintiff. I must, 
therefore, hold that the plaintiff obtained a 
valid charge for the amount paid by him to 
discharge Muthu Goundan’s mortgage. The 
widows cannot contend that they have been 
put to any disadvantage by the redemption 
of Muthu Goundan’s mortgage by the daugh¬ 
ters. The amount due to the plaintiff was 
disputed by the Ist defendant in her written 
statement. The case does not appear to have 
been tried on the merits. We, therefore, 
reverse the decrees of the Courts below and 
remand the suit to the Court of 6rst instance 
for disposal on the merits. The costs up to 
date will abide the result. 

SiKKCER, J.—1 agree with my learned 
brother in thinking that the defendants Nos. 
3 to 7 as reversioner.s were persons interested 
within the meaiiing of section 09 of the Indian 
Conti act Act in the payment of money which 
the widows, the defendants Nos. 1 and 2, were 
bound to pay to Muthu Goundan. By dis¬ 
charging the debt for wliich the property of 
the defendants Nos. 1 and 2 was on the point 
of being sold, I t hink that they wei e equitably 
entitled to have a charge on the property. 
This being so, I am further of opinion that 
llie assignment oi* sub-mortgage by the defen¬ 
dants Nos. 3 to 7 to the plaintiff of their lien 
by the deed of July 3rd, 1909, was in law a 
valid transaction. The result will be as above 
stated. 
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butmcrely au ordor decreeing the plaintiff’s claim, it 
was held that the Munsif acted with material ir¬ 
regularity and his decision was set aside. 

Appeal against the order of the District 
Judge, LucknoW) dated 11th April 1911, 
upholding that of the Additional Muusif, 
Lucknow, dated 2l8t February 1911. 

Babu Saltg Ram, for the Applicant. 

Baba Ishwari Prasad, for the Opposite 
Party. 

JUDGMENT.—This is an application 
for revision of an order of the District Judge 
of Lucknow, upholding a decision of the 
Additional Munsif of Lucknow. 

The facts of the case are that a suit was 
instituted against the applicant and a 
summons was served on him on the 5th 
February 1911. On the 10th February 1911, 
the date tixed for filing of the written 
statement, none was tiled. The case came 
up for hearing on the 2l8t February 
1911. The learned Munsif said that the 
defendant was ordered to file his wiitten 
statement on the lObh February, but he did 
not file it on that date nor did ho bring it on 
the later date. He decreed the claim 
with costs under Order VIlI, rule 10, of the 
Code of Civil Procedure. 

It is urged on behalf of the applicant that 
the Munsif acted with material irregularity 
because under Order VIII, rule 10, he was 
only empowered to pronounce judgment 
against the defendant and in this case there 
is no judgment, but merely an order decree¬ 
ing the plaintifi’s claim. A judgment is 
defined in section 2 (9) of the Code as the 
.statement given by the Judge of the grounds 
of a decree or order. Therefore, the law con¬ 
templates that the Court should go into the 
case and pronounce a decision upon the facts 
so far as they are before it. If the learned 
Munsif had examined the plaintiff and con¬ 
sidered the documents produced before him 
and written a decision stating that he believed 
the plaintiff’s evidence that would have been 
a judgment within the meaning of Order 
Vill, rule iO, hut I cannot hold that the 
Older of the Jlunsif in this case was a judg¬ 
ment. ] ani,tlierefore, of opinion, that there was 
a material irregulaiity. The learned Pleader 
for the lespondent refeis to the case of 
Kn'ttiuHvui 2\^aulu v. Chapa Naidu (1), where 


(1) 17 il. 410. 
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ib was said that material irregularity, within 
the meaning of section 622 of the old Code 
of Civil Procedure, means “ a perverse deci¬ 
sion on a question of law or procedure, a 
decision being perverse where it is a conscious 
departure from some rule of law or proce¬ 
dure,** and he contends that there is no 
departure from any rule of law or procedure 
in this case. I must assume that the learned 
Mnnsif knew what the meaning of a judg¬ 
ment is. A judgment certainly means some 
kind of decision upon the merits, but there is 
none in this case. 

I allow the application and, setting aside 
the order of the Court below, remand the 
case, through the lower Appellate Court, to 
the Court of first instance for decision on the 
merits. Costs will abide the re.sult. 

Application tdlou'ed; Case remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1519 op 1910. 

AND Civil Miscellaneous Petiton No. 2C53 

OP 1911. 

January 16, 1912. 

Tresent: —Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

In S. a. No. 1519 op 1910. 
KOMMKNENI CHINNA VEBRATYA 
Plaintiff—Appellant 

TS ti S 

KOMMENENI LAKSH.MINARASAMMA. 

AND OTHER.S — DEFENDANTS—RESPONDENTS. 

In C. M. P. No. 2053 op 1911. 
KOMMENENI SUBBAYYA and another— 
Legal Representatives— Petitioners 


versus 

KOMMENENI VENKATASUBBIAH— 

Respondent. 

Abatement—Survival of suit—Suit hij rorernionor _ 

Declaration of invalidity of tiUenntion. 

Where a suit is really one for a ileclaration that a 
deed of relinquishment is invalitl us a'^ainst the re¬ 
versionary interest of the plaintifT, it abates on the 
death of the plaintilT anil the cruise of action does not 
survive to tliono.xt reversioner. 

Sakijahnni Imjle Rao Sahib v. RItawani Bozi Saib. 27 
M. .588, followed. 

iluthmainij Mndaliar V. Masilamani, 33 M. 312 7 
IE. Ij. T. 17; 20 M. Li. J. 49; 5 Ind. Cas. 42, e.Kplaiuod. 

Chiruvohi Pitnnnm»ia v. Chirnvotu Perraju 29 M. 
390; 1 M. L. i. 183; 16 M. L. J. 307; 'Thakur 'Pirbltuivan 
Bahadur Singh v. Raja Rama^huar Baksh Sinnh 33 
I. A. 156; 10 C. W. N. 1063; 8 Horn. L. R. 722: 16 M. 
L. J. 44(); 3 A. L. J. 605; 4t!. L. J. 405; 1 M L T 
265; 9 O. C. 377; 28 A. 727, referred to. 

Second appeal against the decree of the 
Temporary Subordinate Judge’s Court of 


Guntur in A. S. No. 154 of 1906, presented 
against that of the Court of the District 
Munsif of Guutur in Original Suit No. 54 
of 1905. 

Mr. ?. Nagabhushanam^ for the Appellant. 

Mr. L. A. Qovindiragham lyer^ for the 
Respondent. 

JUDGMENT.—The prayer in the plaint, 
according to its terras, is for a declaration 
that the 3rd defendant is not the Illatom son 
of the Ist defendants* father-in-law, as well 
as for a declaration that the 1st defendant’s 
deed of relinquishment in favour of the 3rd 
defendant cannot affect the plaintiff’s rights 
as reversioner. The 3rd defendant raised 
various legal objections to the maintainability 
of the suit for a declaration that the 3rd 
defendant was not the Illatom son of the 1st 
defendant’s father-in-law. To overcome these 
objections, the plaintiff contended that his 
suit was really only one to declare the deed 
of relinquishment invalid as against his 
reversionary rights. This contention was 
upheld and the suit was allowed to go oii 
as one relating merely to the validity of 
the relinquishment. We cannot, therefore, 
now regard it as one relating to the 3rd de¬ 
fendant’s rights as an Illatom son. This Court 
decided that a suit by a reversioner for a 
declaration that a deed of alienation or 
other instrument executed by a widow will 
nob affect his reversionary rights, abates on 
the death of tlie plaintiff and that the cause 
of action does not survive to the next 
reversioner; Sakyahani Ingle Hao Sahib v. 
Bhavani Boyi Sahib (1). In Muthusawmy 
Mudaliar v. Masilamani (2), the cause of ac¬ 
tion was held to survive but tliat was on the 
ground that the plaintiff in the suit asked 
for a declaration on behalf of himself and 
other reversioners. We are bound by 
Sikyahani Ingle Hao Sahib v. Bahavani Bozi 
Sahib U), which was not overruled by 
Chiruvolu Fnnnimma v. Chiruvola Perraju 

(3) . The Privy Council has held, in Uahamed 
Umar Khan y. Mahomel Niaz-ui-din Khan 

(4) , that Article 118 of the Limitation Act is 


(1) 27 M. 538. 

^ (2) 33 AI. 342; 7 M. L. T. 17; 20 AI. L. J. 43; o In.l. 
Cus. 42. 

(3) 29 M. 300; 1 .M. h. T. IS3; 16 M. L. .T. 307. 

(4) ll M. L. T. 76; 6 I». W. \l. v.)\2; (1912) 1 \[. \Y, 

N. 77; 9 A. L. J. i:3r; 15 C. L. J. 172; 12 R. 1 .,. Il 1912* 
22 AI. L. J. 240; 14 Boni. L. 11, 182; 16 G. W. N. 438- 3j 
C. 418: 13 IikI. Ca<, 344. ' 
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not applicable to suits for possession [see 
Muhammad Umar Khan v. Muhammad Niaz» 
ud-Bin Khan (5) which refers to and explains 
Thakur Tirbhuvan Bahadur Singh v. Raja 
Rameswar Baksh Singh (6)]. The right of 
the present petitioners, who wish to prosecute 
the 2nd appeal as legal representatives of the 
original plaintiff, to recover the property on 
the death of the 1st defendant will not, there¬ 
fore, be affected by their not being admitted 
as plaintiff’s representatives, and we must 
reject their application to be permitted to 
continue the appeal. The order of the admis¬ 
sion Court, passed on 26th October 1911 on 
the application is set aside. 

The second appeal abates. We make no 
order as to the costs of the Civil Miscella¬ 
neous Petition. The respondents will be en¬ 
titled to their costs of the second appeal out 
of the estate of the deceased plaintiff. 

Decree set aside. 

(5) 13 1ml. Cas. 344; G V. W. 11. 1912; (1912) 1 U. 
W. N. 77; 11 M. L. T. 7G; 9 A. L. .1. 137; 15 C. L. J. 
172; 12 I’. L. H. 1912; 22 M. L. J. 240; 1-4 Horn. L. 11. 
182; 10 C. W. N. 458: 39 C. 418. 

(G) 33 1. A. 150; 10 W. X. 1C05; 8 Isom. L. It. 
722; 10 M. L. J. 440; 3 A. L. J. 095; 4 C. h. J. 405; I 
M. L. T. 205; 9 (). G. 377; 28 A. 727. 


OUDIl JUDICIAL COMMISSIONER’S 

COURT. 

Skcond Civil Appeal No. 4S5 of 1910. 

January 31, 1912. 

Fresenf-. —Mr. Lindsay, A. J. C., and 
Mr. Ratique, A. J. C. 

DKRI SAIJAl AND OTHERS—DEFENDANTS 

versus 

GAURl SHANKAR SAHAI and others — 
Plaintiffs—Respondents. 

Piirtifiiiti hidt — C/f'.V rrorvttnra CodeCAcl I' of I90v8_), 
(f- ll,r.2 — Sitbui’niieitl >iiiffora t-linre in Ific proptrfy 
not incliuh tl in the ycncml for juirtition, )iiaint<iiu’ 
iihilitij of — l*roi>i:rtij hrhl hij the iii(‘mhcr.< of 41 fninily 
joitiUn n ilhfi stranger aiunot be inclmled in general 
smt for jxirlilioit. 

Altliouj^li as a ;rener;H ruk-, a, p.'irtilion suit should 
all tlio joint family property, there is an 
<-\ei-p(i«m ill favour of propei'ty lieli,! jointly with 
straiisrers to the family who have no interest in the 
laiuily partition, and. therefon*, cannot ho mmlc 
partii'S to till- ',^em*ial .sait for partition. 

Where in a |>revions suit ftn* partition of the joint 
aiu'cslial properly hetweeu tlie plaiuiilVs and defen- 
daiiis.Nos. 1 to 4, certain shares held in tltc Paper Mills 
Goiiipany were not iiielmkd in the suit and it nas 
found t liat t liese shai'i's liad been inherited from a coU 
laU'ial ii-laticn of the I'ailit.s by the jdaintilf.s and 
delembiiits N'( 8. 1 to 4 jointly w ith defeiiilanis Nos. 5 to 
h, who were collateral rilatives of the plaintilVs and 
<.!< femlants NtS. 1 to 4: 


Held, that Order II, rule 2 of the Code of Civil 
Procedure was no bar to a subsequent suit by the 
plaintiffs for their share in this property. 

Appeal against the decree of the District 
Judge, Lucknow, dated 23rd August 1910, 
reversing that of the Additional Munsif, 
Lucknow, dated 17th June, 1910, 

Mr. A. P, Sen and Babu Bisheshar Nath. 
for the Appellants. 

Babu Basudev Lai, for Respondents Nos. 1 
and 2. 

JUDGMENT.—The subject-matter of the 
suit out of which this appeal has arisen 
consists of five shares held in the Upper 
India Paper Mills Company, Limited, 
Lucknow. The suit was brought by four 
plaintiffs Gauri Shankar, Hari Shankar, 
Shankar Narayan and one Musammat 
Jasodha, the widow of Shankar Sahai, who 
was a brother of the three plaintiffs already 
mentioned. The Brsfc three plaintiffs and 
the husband of the plaintiff No. 4 were 
brothers of one Lnchmi Narayan who died 
in the year 1905. The Grst four defendants 
in the suit are the sous cf this Lachmi 
Narayan and they are tlie appellants in 
this Court. Four other defendants were 
also joined jro forma as having an interest 
in the shares in question. These defendants 
(Nos. 5 to 8) are collateral relations of the 
plaintiffs and of the other defendants. The 
shares about which this dispute has arisen 
seem to have been acquired originally by 
one Bakht Bahadur, the fatliei’s uncle’s 
son of the plaintiffs, and the grandfather’s 
uncle's son of the defendants Nos. 1 to 4. 
He died many years ago and was succeeded 
by his widow Musammat Mamoln into whose 
name the shares were transferred. Mamola 
died in 1895 and the estate of her deceased 
husband then descended upon his collateral 
relations. Up till the yearll898, no steps 
appear to have been taken to obtain a 
(raiKsfer of the.se shares in the Company’s 
register, but in September of that year 
Lachmi Narayan made an application in the 
Court of tlie Subordinate Judge, Lucknow, 
for the giant of a succession certificate to 
enable him to collect the dividends on the 
shares and to have them tiansfeired to his 
name. In his application for the certificate, 
Lachmi Narayan set out (he vaiious persons 
of his own family as also the various 
ccllateial lelalivea whom ho described as 
being entitled (o an interest ,in the shares 
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in questioD. The result* of the application 
was that a certificate was granted to Laohmi 
Narayan who got the shares transferred in 
his own name. The legal position of Lachmi 
Narayan in respect of this application and 
of the order which was made upon it has 
been defined in the coarse of previous 
litigation between these parties and it may 
be taken now that the grant of the certificate 
to Lachmi Narayan was not a grant to him 
in his own right, but merely as representing 
his own interest and the interest of all 
others who were entitled to a share in the 
property. To use the language of the 
learned Judge of this Court, who decided 
the previous case in wliich the question of 
Lachmi Narayan’s status arose, he was 
nothing more than a tiustee and ad¬ 
ministrator in respect of the five shares now 
in dispute. Lachmi Narayan, as has already 
been said, died in the year 1905 and it 
appears that after his decease the shares 
were transferred to the names of the four 
sons, the defendants Nos. 1 lo 4, who 
appear to have set up a claim to hold the 
shares in their own right. It is necessary 
now to refer to some previous litigation 
batween the parties. The five shares in 
question formed the subject-matter of a suit 
which was filed in the year 1907 in the 
Court of the Munsif of Ijucknow, in which 
certain collateral relations wiio are re¬ 
presented in the pre.sent suit by defendants 
Nos. 5 to 8 were plaintiffs. The present 
plaintifF.s and the defendants Nos. 1 to 4 
were the defendants in that suit. The 
claim was for a declaration of interest in 
the shares and for recovery of Rs. 25 on 
account of dividends which were alleged 
to have been improperly wllliheld by the 
sons of Lachmi Narayan. This suit was 
dismissed in tho Munsif’s Court on the 
12th December 1907. An appeal was 
preferred to the Court of the District Judge 
which was decided on the 30oh November 
1908. The District Judge reversed the decree 
of the Munsif and declared the plaintiffs to be 
entitled to one quarter interest in the five 
shares in question. This decision of the District 
Judge was affirmed by a judgment of this 
Court which was passed in June 1900. We 
have next to refer to a second suit which 
was lodged in the Court of the Subordinate 
Judge of Lucknow on the 24th August 
1908, and which was finally dispo.sed of in 


appeal by this Court in April 1910. This 
was a suit filed for partition by the four 
plaintiffs who figure as plaintiffs in the 
case we are now dealing with. The defen¬ 
dants in that case were the present defendants 
Nos. 1 to 4. What was claimed in this 
suit was a division of the joint ancestral 
property which had descended from one 
Parsidh Rai, the father of the plaintiffs 
and the grandfather of the defendants Nos. 
1 to 4. The result of this suit was that the 
joint family property was divided between 
the parties. 

We come now to the present suit which 
was instituted on the 30th November 1909. 
According to the plaint, the case of the 
plaintiffs is that they are entitled to a 
moiety of these five shares. There was also 
a claim for Rs. 92-8 on account of dividends 
which have been wrongfully retained by 
defendants Nos. 1 to 4. In the plaint it 
was stated that Lichmi Narayan, after he 
had obtained the succession certificate lu 
respect of the.se shares, did distribute a share 
of the dividends to the plaintiffs during his 
life-time but that after his death his sons, 
defendants Nos. 1 to 4, had refused to pay 
anything on this account. The suit was 
resisted by the defendants Nos. 1 to 4 
whose case on the merits was to the effect 
that the shares in dispute had been tlie 
exclusive property of Lachmi Narayan in 
which the plaintiffs could claim no interest 
whatsoever. It was also stated that Lichmi 
Narayan and after him the defendants 
Nos. 1 to 4 had always treated these shares 
as their own property and had been in 
adverse possession of them, further, a 
technical plea was raised in bar of tlio 
suit. U was contended that the suit was 
barred under the provisions of Order H, 
rule 2 of the Code of Civil Procedure, 1908, 
(corresponding to section 43 of the old 
Code), according to which every suit must 
include the whole of the claim which the 
plaintiff is entitled to make in respect of 
the cause of action ; and which lays down 
that where a plaintiff omits to sue in respect 
of any portion of his claim, he shall not 
afterwards sue in respect of the portion so 
omitted. Thus, it is said that if tl)o 
plaintiffs considered they were entitled to 
an interest in theso share.s, it was their 
duty to include the property in the suit 
which they brought for partition in the 
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year 1906 when they asked for a division 
of the family joint property. A reply to 
this plea which was made by the plaintiffs 
was that the present claim could not have 
been pub forward in tlie former suit because 
certain persons, that is to say, defendants 
Nos. 5 to 8, who were not and could not 
have been parties to the partition suit of 
1908 were necessary parties in the present 
case. So far as tho plea raised by the 
defendants to the effect that the property 
was the exclusive property of Lachmi 
. Naiayan was concerned, it was rejected by 
the Court of first instance and by the 
Court below. The Munaif, however, was 
of opinion that Order II, rule 2 was a 
bar to the suit. In appeal, his decision 
was reversed by tho learned District Judge 
who lield that the causes of action in the 
two suits were different and that really in 
the suit we are now consideiing the defen¬ 
dants Nos. 1 to 4 were being sued as 
administrators de fon tart and that this 
being so under Order 11, rule 5, the present 
claim could not have been included in the 
previous suit. This decision of the District 
Judge is attacked here on four grounds 
which really give rise to one plea only, 
namely, that the suit was barred under 
Order IT, rule 2. The case as it has been 
argued before us is not precisely the case 
which is disclosed in the memorandum of 
appeal. Mr. Sen who aigued the case for 
the appellants says that the suit was barred 
because the share.? in question constituted 
joint property wliielj was liable to partition 
and a claim in respect of it, therefore, should 
have been made in the previous suit. It 
is argued that although (lie shares de- 
s;jended to the joint family of which Lachmi 
Narayan was the head from a collateral 
relative and was thus, wli.at is called in tlie 
pailance of the Hindu Law, an obstructed 
lieiilnge, it uevei theless came to tlie joint 
family as joint family property liable to 
part iiion at. tlie instance of any member 
of llie family. Mr. Sen fuither aigued 
tliateven it the propeily did not descend 
in joint tenancy bat in tenancy-in-common, 
it liad nevertheless been treated a.s joint 
piopeity liy the nu inbci.s of the family and 
ought, theiefore, to have beeu included in 
tlic* piopeity partition tf wliich was sought 
in 19Ci8. lb will be seen that this pUa is 
altogether at variance with the positiou 


taken up by the defendants in the written- 
statement in which they asserted that the 
shares were exclusively the property of 
Lachmi Narayan. It was nowhere admitted 
in the plaint that the property was joint 
family property in the strict sense of the 
terra. In fact, the case of the plaintiffs 
seems to have been that this property was 
property in which each member of the 
family had a separate share, a fact which 
was recognized by Lachmi Narayan in the 
course of his administration of the estate 
by his handing over to them their share of 
the dividends. It was not proved that 
any such dividends had ever, as a matter 
of fact, been paid by Lachmi Narayan to 
any of the plaintiffs. However, the point 
we liave to decide is a point which the 
defendants appellants did raise in the Courts 
below, namely, tliab the suit was birred 
by Order II, rale 2 and in order to ascertain 
whether any such bar exists, the real 
question which we have to decide is 
whether or not the property now in suit 
was properly liable to partition in the suit 
previously filed by the plaintiffs against the 
first four defendants. It appears) from 
such documentary evidence as we have on 
the record relating to this previous partition 
suit, that what the plaintiffs were claiming iu 
that suit was nothing more nor less than their 
share of the joint ancestral property which 
had descended from their father Parsidh 
Uai. It is quite clear that the shares which 
we have now to deal with never at any 
time formed part of Parsidh Rai’s estate. 
Now, no doubt, it is a general rule of law 
that every partition suit must embrace all the 
joint family property. At the same time, it is 
well recognized that there are certiaii excep' 
tions to this general rule to which a reference 
will be found in paragraph 493) Mayne’s 
Hindu Law (7ch Edition). According to 
Mr. Mayne, every suit for partition should 
embrace all the joint family property unless 
(1) different portions of it lie in different 
jurisdictions in which case suits may be 
brought in the different Courts to which the 
property is subject; or (2) some portion of it 
is at the lime incapable of parlitioii as for 
instance from being in the possession of ft 
iiioitgftgee; or (3) is from its nature impar¬ 
tible as a :emtnfl(iri governed by the law of 
primogeniture; or again (4) is held jointly 
with stiangers to the family who.have no 
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interest in the family partition and, therefore, 
cannot be made parties to the general suit for 
partition. This last exception is declared in 
the case of Purushottam v. Almaram Janardon 
(1) and on behalf of the respondents in this 
case it is claimed that this ruling sup¬ 
plies the law which ought to be applied to 
the present case. The facts of that case 
may be briefly stated as follos\s:— 

The plaintiffs and the first six defendants 
were members of the Pnrashare famWy and 
as such they were joint owners of certain 
vritti called Parashare viitti. They also 
owned jointly with another family the Kandic 
family a certain other vritli called the 
Kandve Parashare vritti. In 1881, the plaintiffs 
as members of the Paraskore family sued 
the first six defendants who were also of 
the same family for partition of i)\eParashare 
vntti and other joint family properly. They 
obtained a decree and recovered the share, 
A second suit was brought by these same 
plaintiffs against the other members of 
their family and also against the members 
of the Khandve family for partition of the 
Khandve Parashare vritti. The first six 
defendanes raised the plea which has 
been raised in the present suit, namely, 
that the claim was barred under section 43 
of the (old) Code of Civil Procedure. The 
first Court disallowed Ibis CDiitenlioii and 
gave tlie plaintiffs a decree. On appeal 
the decree was reversed by the District 
Judge, who held that section 4.‘I did apply to 
the case. The decision of the District 
Judge was in turn reversed by their Lord- 
ships of the llombfiy High Court who 
held that section 43 of the (old) Code 
of Civil Procedure was no bnr to the 
.suit. In his judgment l^arsons J. says 
that section 43 applies only to claims 
arising out of the same cause of action and 
he pointed out that it could not be said 
that the claim of the plaintiffs to obtain 
their share of property owned jointly by 
themselves and B. was founded on the same 
cause cf action as their claim to obtain 
their share of property owned jointly by 
them, and B. and G. He goes on to .«5ay at page 
599 of the report that ‘‘Joint family property 
is the propel ty owned by one family ifamiho) 
jointly amongst its own members . . 

. Propel ty wliicli is held jointly by 

(1) 23 B. 697. 


several families is riot the joint family 
property of each of those families so that it 
would be compulsory upon each of them 
in suing its own member for a partition 
of their family property to include it in 
that suit or else not be allowed after¬ 
wards to sue for its share therein.” Ranade, J., 
concurred in this judgment. He pointed 
out that the old suit was confined to the divi¬ 
sion of the property jointly owned by the 
Parashare family whereas the suit then be¬ 
fore him related to the division of a vritti 
which was jointly owned by both the families 
of the Parnshares and Khondves^ the latter 
being entire strangers to the Parashare in res¬ 
pect of family relationship. 

So it seems to us in the pre.sent case that, 
for the reasons laid down in the judgment 
just cited, it cannot be held tliat the present 
suit was barred by Order 11, rule 2 of the Code 
of Civil Procedure. There is no question 
whatever that when succession opened to the 
estate consisting of these five shares after the 
death of M?isammat Mamola iu 1895, the 
persons who were entitled to these shares 
were not all members of the joint family of 
which Lachmi Narayan was at that time the 
head. It was admitted and it is beyond 
dispute that various collateral relations who 
were separate altogether from Lachmi 
Narayan and the members of his family were 
also entitled as heirs of Alamola’s deceased 
husband Hakht Hahadnr. It seems correct 
therefore, to say that these sliares were jointly 
owned by two separate familie.s just as the 
vritli in the Bombay case was jointly owned 
by the two families of Farashares and 
Khandves. As we have stated before, what 
the plaintiff's sought in the previous partition 
suit was a division of the joint family pro¬ 
perty which has descended to the family 
from Parsidh llai. That was a suit which 
the plaintiffs as sons of Parsidii Rai wer'e 
entitled to bring and we think it clear that it 
was not possible for them to include in the 
property then sought to be divided property 
wliicb bad formed no part of Pardsidh Rai’s 
estate and whicli only descended many years 
after Parsidh Rai bad died. This latter 
property was in no sense the exclusive 
property of the joint family presided over by 
Lachmi Narayan and wo do not see how any 
division of it could properly have been made 
without joining in it the collateral relatives 
who as a result of the previous litigation 
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must be taken to have held a share in it 
all along. These collateral relatives had no 
interest whatever in the joint ancestral 
property which had c^me down from Parsidh 
Rai and they could not, therefore, properly 
have been parties to the previous partition 
suit. For these reasons, therefore, we think 
it is clear that the plea of a bar under Order 
II, rule 2 is misconceived and was rightly 
rejected by the learned District Judge, 
although we do not desire to express any 
opinion as to the correctness of the ground 
upon which he decided the point. It has 
been urged on behalf of the appellants by 
Mr. Sen that although it is admitted that 
the collaterals have an interest in these 
shares, nevertheless the interest in them 
which was owned by the joint family ot which 
Lachrai Narayan is the head was, qua that 
joint family property, which ought to have 
been brought into partition. We do not 
think that this contention is a sound one, be¬ 
cause at the time when the previous partition 
suit was brought, the right of these collaterals 
was still in dispute. We have already men¬ 
tioned that when the collaterals came forward 
in 1907, claiming an interest in these shares, 
their claim was resisted by the present 
defendants Nos. 1 to 4 upon the ground that 
the shares belonged exclusively to them ; 
and this plea having been accepted by the 
Court of first instance the suit of the col¬ 
laterals had been dismissed. That case was 
still pending in appeal when the present plain¬ 
tiffs brought their suit for partition in 1903 
and for this reason, we think it may well 
be said that the partition suit could not 
properly have embraced any claim in 
respect of the shares regarding which 
litigation was still going on and in which 
persons, who were entirely separate fiom 
the family of the plaintiffs and defendants 
Nos. 1 to 4, were claiming an interest. We 
do not consider it necessary for the purposes 
of this appeal to decide the question of law 
whicli was argued before u-j, namely, as to 
whether property which has come down 
to a joint fp.mily as obstructed heritage 
descends to them as property held in joint 
tenancy or in tenancy-in-common. All we 
are concerned to say is, that in our opinion 
wliethcr or not the property now in question 
came down in joint tenancy or in tenaiicy- 
in-common, it could not have properly been 


included in tbe suit for partition which the 
plaintiffs brought against the first four defend¬ 
ants in the year 1908. 

We, therefore, hold that Order II, rule 2 
was no bar to the present suit and we direct 
that this appeal be dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH CODRT. 

Civil Revision Petition No. 44 op 1911. 

February 2, 1912, 

Present: —Mr. Justice Sundara Aiyar.^ 
GUDLAVBLLARU VENKATARATNAM 
— Defendant—Petitioner 

versus 

VELLATHAMBI VENKATARATNAM- 

Plaintipp— Respondent. 

Contribution, suit Jor—Undissolved parlnemhip — Pro- 
luncial Small Cause Courts Act (IX of 1887>), Sch. 11, 
Art. 41. 

A suit for contribution will lie on tho Small 
Cause side even whore tho debt in respect of wliicli 
the decree was obtained was one relating to a partner¬ 
ship trade carried on between plaintilT and defendant 
jointly. To sustain a pica that the suit will not lie on 
tho Small Cause side and that plaintilF’s remedy was 
by asking fora dissolution of the partnership and tho 
taking of its account, tho defendant should allege and 
prove that the partnership is undissolvcd and con¬ 
tinuing. In the caso of a dissolved partnership, 
a suit for contribution is maintainable by a partner 
who has paid the whole of tho debt. 

Sndhu Narayana Iyengar v. Ramaswami Iyengar, 32 
M. 203; 4 M. L. T. 475, 3 Ind. Cus. 4SC, followed. 

In such a case, it would bo open to tho defendant 
to show that nothing was really duo to the plaintiff 
accordiJig to tho accounts of the partnership as they 
stood. 

Petition, under section 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the Subordinate Judge of 
Kristna at Ellore, dated 29th September 
1910 in Small Cause Suit No. 422 of 1910. 

Mr. T. Prakasam, for the Petitioner. 

Mr. V. Venkataratnam, for tho Respond 
ent. 

JDUGMENT.—The suit in this case was- 
for contribution. The plaintiff alleged that a 
decree for money was passed against him and 
the defendant jointly, that in execution the 
whole of the amount wn.s levied from him and 
that the defendant is, therefore, liable to pay 
him half of the amount. The defendant set 
up the contention that the debt for which the 
former decree was passed related to a part¬ 
nership trade conducted by tbe plaintiff and 
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the defendant jointly, that the plaintiff was, 
therefore, not entitled to recover the amount 
without an account being taken of the part¬ 
nership transaction and that the suit was, 
therefore, not maintainable on the Small Cause 
side. The defendant did not say definitely 
in his written statement whether the partner¬ 
ship was a continuing one or not. As far as 
I am able to make out, his plea seems to have 
been that the partnership itself was dissolved, 
but that the account of the partnership had 
not been taken. If his case were that the 
debt sued for was only one item in a con¬ 
tinuing partnership business, then probably 
he would be entitled to say that a suit is not 
maintainable for it separately, and that the 
plaintiff’s remedy would be to ask for 
a dissolution of the partnership and the 
taking of its account. In the case of 
a dissolved partnership, this Court has held, 
in Sddhn Narayana Iyengar v. Bamahwumi 
Iyengar (1), that a suit is maintainable for 
contribution by a partner who has paid the 
• whole of a debt. No doubt, as pointed out in 
that case, it would be open to the defendant 
to show that nothing was really dae to the 
plaintiff according to the accounts of the part¬ 
nership as they stand. The decision in 
Sadhu I^arayana Iyengar v. Ramasivami 
Iyengar (1), seems to me, if I may say so, to 
be in accordance with the current of recent 
decisions. 

In this case, the defendant’s Pleader seems 
to have taken the view that, if his client was 
entitled to show that the plaintiff should not 
have a decree because the partnership accounts 
would show that he could not claim the 
amount sued for then, the plaintiff would be 
bound to sue for an account of the partnership 
transactions, and henot beingeutitled todo so in 
a Small Cause Court, the suit for contribution 
would not lie in a Small Cause Court. This 
is apparently the reason why the written 
statement states that, as the plaintiff himself 
had received a larger portion of the debt col¬ 
lected from him in the former suit, the suit is 
not entertainable by the Small Cause 
Court. 

Now, assuming that the suit for contribu¬ 
tion would lie at all, my attention is not drawn 
to any Article in the Provincial Small Cause 
Courts Act, which would prevent a Small 
Cause Court from trying it. Article 41 which 

was relied on for the petitioner does not 

U) 32 M, 203; 4.M. L. T. 475; 3 Ind. Cas. 4«0. 


cover this case, and no other Article is relied 
on. On account of the view taken by the de¬ 
fendant’s Pleader, no attempt seems to have 
been made to prove at the trial that on the 
merits the plaintiff was not entitled to a 
decree. It is not stated that the lower Court 
refused to receive any evidence that was 
offered. 1 have very little doubt that the 
Pleader was not content to take up the posi¬ 
tion that if the defendant would be entitled 
to show that on the merits the plaintiff should 
not have a decree, then the plaintiff would 
have no right to have the suit tried by a 
Small Cause Court, It was for the defendant 
in this case to allege that the debt collected 
from the plaintiff was only an item in an 
undissolved partnership. The plaintiff said 
nothing about a partnership, his allegation 
being that there having been a joint decree 
against him and the defendant and the amount 
of the decree having been collected from him 
solely, he was entitled to contribution against 
the defendant. This allegation is prima facie 
sound legally. The defendant has to dis¬ 
prove it by stating facts which would put the 
plaintiff out of Court, for this purpose. Ac¬ 
cording to the dicision in Sadhu Narayana v. 
Bamaswami Iyengar (1), which is binding on 
me, the defendant would have to allege that 
the debt in question wavS a transaction in an 
undissolved partnership. If the partnership 
was dissolved, the defendant failed to allege 
and to prove that the plaintiff was not entitled 
to recover in the suit on the mertis. Jn this 
view. I must dismi.«:s the petition. 

Petition dismissed. 


PRIVY COUNCIL. 

Appeal from the Calcdtta High Coorf. 

February 21, 1912. 

Present: —Lord Macnaghten, Lord Robson, 
Sir John Edge and Mr. Ameer AH. 

Raja DURGA PRASHAD SINGH— 

Plaintiff—Appellant 


V V # w V 


BROJO NATH BOSE and others_ 

Defendants—Respondents. 

tiumari tenure—Kulure and rhoracfer ’oj tenure— 
Title to mineral rUjhU—'Aomimhiv presumed to 
such rights-Suit hij zemindar Jor declaration of 
right -Fartg-Government, uhether necessarg part,/ 
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ADigwari te»ure is similar to a Ghatwali tenure. It 
was orfginally granted in consideration of the perform¬ 
ance of military service, to which Police duties were 
attached. The tenure is hereditary and inalienable. 
The Digwar is appointed by the Government and 
is liable to dismissal by it for misconduct. On 
dismissal the next malo heir, if fit for the office, is 

appointed* . • i 

WUeTO ti zemindar does not part with las tniueral 

rights to the Digivar, it must be presumed that those 

rights remain in the ze.’?/iindrtr, 

’^Kmnar J[ari Xarayan Singh v. Sriram Chakravnyfyt 
G Ind. Cas. 785: 11 C. L. J. 653; 37 C. 723; 14 C. W. 
X 746: 37 I. A. 136; 7 A, L. J. 633; 8 M. L. T- 51; 12 
Bom. L. R. 495; 20 M. L. J. 569; (1910) M. lY. N. 309, 

followed. 

Tlie Government is not a necessary cr a proper 
party to a suit brought by a ce-niadar against the 
Di‘nvar for a declaration of his mineral rights, as the 
Go'vernment does not claim them under permanently 
settled estates. 

Appeal from the judgment of the High 
Court at Calcutta, dated March 18, 1907, and 
reported a^ 3-1 C. 753; 12 C. W. N. 193, le* 

versing that of the Sub-Judge of Manbhum, 

dated June 14, 1904. 

Sir R. Finlay, K, C. Messrs. Ross and 
for the Appellan*;. 

Messrs. L. Re'xTuythcr, K. C, and Dmine, 
for the Kespondents. 

JUDGMR.MT. 

IjOrd Macsaghfen.—T he suit out of which 
the present appeal arises wa.s brought by the 
zemindar of Pergunnah Jliaria, a permanently 
settled esiate, in order to e-stablish his right 
to the minerals underlying moutah Tasra and 
monzah Kohrabund. The two monzahs are 
within his zemindiiTi. They are bolh held by 
the Digvvar of Tasra on digwari tenure at a 
.fixed-rent of Rs. 64 per annum payable to the 
zoniindar. 

Digwari tenure is similar to Ghatwali 
tenure. It was granted originally in con¬ 
sideration of the performance of military ser¬ 
vice, to which Police duties were attached. 
The tenure is hereditary and inalienable. 
The Digwar is appointed by tlie Government 
and liable to be dismissed by the Government 
for misconduct. On dismissal tlie next, male 
lieir, if fit for tlie office, is appointed. 

In 1892, the Digwar of Tasra granted a 
porpeptual lease of the coal mines underlying 
tlic two villages. The lease became vested in 
tlie Tasra Coal Company, Limited. The 
Company took possession and raised and .sold 
a large quantity of coal. 

Tiie zemindar asked for a declaration of 
right, an account and an injunction. 


tl912 



The Subordinate Judge of Manbhaiu gave 
judgment in favour of the zemindar. On 
appeal to the Calcutta High Court, that 
judgment was reversed and the suit was dis¬ 
missed with costs. 

The case was argued at considerable length 
in both the Courts below and fully discu3.sed 
before this Board. 

Two points, and two points only, were 
seriously argued. It was contended (1) that 
the Government ought to have been made a 
party to the suit, and that in the absence of 
the Government, the suit was defective and 
ought to be dismissed, and (2) that the 
Digwar had a proprietary right in the under¬ 
ground minerals. 

The High Court decided both points in 
favour of the defendants. 

In their Lordships’ opinion, the Govern¬ 
ment is not a necessary or a proper party to 
this suit. Apparently, the Government does 
not claim the minerals under permanently 
settled estates. However that may be, the 
Government has never claimed the miner¬ 
als under the two momalis or either of them, 
or put forward any claim inconsistent with 
the rights now asserted by the zemindar. The 
rights of the Government, whatever they are, 
will not be prejudiced or affected by the result 
of a suit to which it is not a party. 

The second point seems equally clear. 
The two jnouzaks are within the plaintiff’s 
zemind'iri. Both the Court.s below have so 
held. The Permanent Settlement was made 
with the zemindar of Jharia. No separate 
Settlement was made with the Digwar of 
Tasra, if there was a Digwar of Tasra at the 
date of the Permanent Settlemant, which 
seems more than doubtful. No attempt was 
made to prove that the mineral rights now in 
question were vested in the Digwar before or 
at the time of the Permanent Settlement if the 
lands were then held on Digwari tenure. Nor 
is there the slighte.st evidence tending to show 
or to .suggest that the zemindar ever parted 
with his mineral rights to the Digwar. Mine¬ 
ral righls were vested in the Ghatwals of Per- 
gunuah Sarhat in the north-western part of 
the Hirbhum zemindari, but those Ghatwals 
paid their rent direct to the Government, and 
in other respects, they were in a very peculiar 
position. They were dealt with by Regula¬ 
tion XXIX of 1814. They obtained the right 
to lease the minerals by the Act V of 
1859. With every respect to the learned 
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Judges of fche High Court, no inference can be 
drawn from the circumstauces of their case 
that the Digwars in Manbhum had similar 
rights or powers. 


The learned Judges on appeal seem to hare 
been misled by a decision of the High Court 
in the case of Sriram Chukrahutly v, Kumar 
Hari Nar.nn Sinha (1), which was afterwards 
reversed by this Board in Kumar Jlari Nar- 
nyan Singh Deo Bahadur v. Sriram Chakravarti 
(2). There certain persons, called Goswamis 
or Gossains, priests of a Hindu idol, to which 
a certain village had been assigned on a per¬ 
manent debutter tenure at a small annual rent, 
granted a lease of the underlying minerals, 
Ihe High Court held that tlie mineral 
rights were vested in the Gossains. But 
it was Irid down by this tribunal that it 
must be presumed that the mineral rights 
remained in the zemindar in the absence of 
proof that he had parted with them. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal ought to 
be allowed, and the decision of the High 
Court reversed, with costs, and the decree of 
the learned Subordinate Judge restored. 

The respondents will pay the costs of this 
appeal. 


Appeal allowed with co^t-i. 
Solicitor for the Appellant : Mr. Edward 
Dalgado. 

Solicitors for the Respondents : Messrs. 
Burton, Yeates and Hart 

(1) 10 C. W. X. 425; :i;i C. 5t: a C. L. J. 59. 

(2) 37 1. A. iat>; 14 C. W. X. 7t‘i; U C. I.. J. 503; 7 
A. L. J. 033; S M. 1 j. T. 51; 12 Honi. L. R. 495; 0 Ind. 
t’as. 7b5; 20 S[. L. J. 509; 37 C. 723; (1910) M. W. X. 
309. 


MADRAS HIGH COURT. 

Second Civir, Afteal No. lOS^ ok 1910. 

January 3, 1912. 

Vresent :—Mr. Justice Sundara Aiyar and 

Mr. Justice Spencer. 

NAUNA BALA^YA— Dekendant—• 

Appellant 

versus 

RUnRAVARAM VENKATAPPA and 

OTHERS —Plaintiffs and 1st Defendant_ 

Respondents. 

MortijUijc—Dicrcc fur sale by si(bsi iiut n( iiioiiyaytc _ 

Priur murtyiigte’s suit Jor licislumliun Ifud ndc nin^l be 


subject to his right—Jurisdiction —V<^l^l,^fion of suit — 
Siyecijlc Relief Act (1 of 1877), 42, proviso. 

Where a mortgagee sued fora mere declaration tliab 
the mortgaged property should be sold under a decree 
for sale obtained by a subsequent mortgagee, subject 
to his own prior mortgage for Rs. 3.300: Held, that tlio 
Uunsifs Court had no jurisdiction in the case. 

Since aptior mortgagee can institute a suit for sale 
against a subsequent mortgagee, the suit fora more 
declaration by the prior mortgagee would be opposed 
to the proviso to section 42 of the Specilic Relief Act. 

Seond appeal against the decree of the 
District Court of Guntur, in Appeal Suit No. 
171ofl9D8, presented against that of the 
Court of the District Munsif of Oagole, in 
Original Suit No. 46 of 1907. 

Mr. T. Brakasam, for the Appellant. 

Mr. P. Subramaniam, for the Respondent. 

JUDGMENT.—In this case the 2nd defen¬ 
dant, who had a mortgage of certain properties 
from the 1st defendant, instituted a suit on 
his mortgage and obtained a decree for sale. 
The plaintiff claiming to bs a prior mortgagee 
entitled to a sum of Rs. 3,300 objected to the 
sale. The District Munsif, in v/hose Court 
proceedings in execution of the 2ud defen¬ 
dant’s mortgage were going on, directed 
that notice should ba given to intending bid¬ 
ders of the pliintiff's claim of a prior mort¬ 
gage. No .sale had yet been held. The plain¬ 
tiff’s suit is for a declaration that the 2nd 
defendant’s sale should be subject to his mort¬ 
gage for Rs. 3,300. 

Two legal objections were raised by tlie 
2nd defendant to the suit. The tirst objec¬ 
tion is tliat the suit was beyond the jurisdic¬ 
tion of the Di.strict Munsif’.s Court as the 
amount claimed by the plaintiff as due to 
him on his mortgage, was more than Rs 2,500. 
This contention ought, in our opinion, to havo 
been upheld. ihe Di.strict Judge considers 
that the matter in dispute in the suit should 
not be taken to be of a liigher value tlian the 
amount for wliich the 2nd defendant obtained 


— » -- . r VVW J, U 

is ditBcult to understand how this view can 
he supported. If the plaintiff succeeds in 
his suit, he would establish a claim to the ex¬ 
tent of Rs. 3,300 as against the 2nd defendant 
or rather against tlie mortgaged property 
over which the 2Dd defendant has also a 
mortgage and if he fails in his suit, he 
would lose as against the 2nd defendant 
the right of enforcing a claim for Rs. 8,300. 
Ibis case is not similar to cases in whicii it 
has been held that if the property itself is 
not worth tiiy amount of the lion, the value 
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of tbe suit may be taken not to exceed tlie 
market*valuo of the property. We must 
hold that the suit ought not to have been 
instituted in the Munsif’s Court. 

The second objection raised was that the 
plaintiff was not entitled to institute a suit 
for a mere declaration as against the 2ad 
defendant. 

Now, it is ur.doubted law that a prior 
mortgagee may institute a suit for sale 
against a subsequent mortgagee. 

The plaintiff, therefore, was entitled to 
seek consequential relief against the 2od 
defendant in the shape of a decree for sale. 

The proviso to section 42 of the Specifis 
Relief Act must, therefore, be held to bar the 
present suit. 

The result is. that the decrees of the 
lower Courts must be reversed and the suit 
dismissed with costs throughout. 

Aftpedl dismissed. 


PRIVY COUNCIL. 

On Ap.t'iiAti KROM THE aIadras High Cogrt. 

February 21, lyl2. 

Present -.—Lord Shaw, Lord Robson, 

Sir John Edge and Mr. Ameer Ali. 
VASUDEVA MUDALIAR and otiieiis— 
Dekendantr—AppellaN'is 

versus 

SADAGOPA MUDALIAR— Pi,A iNTiFP— 

Respondent. 

PfoevOure — Cft!‘C remitted ty Vrivij CouncU to Iliijh 
Court —^W.se in-uilimj in Court of Appeal—Limitation 
Act (IX uf IDOS), s. 31. 

The Sulionliimte .Judge lield that to ;i suit upon a 
bimph; inoi tgage, the twelve years’ rule of Hinitation, 
iMKler Article 1J32 of the Limitation Act of 1877, would 
ai»ply. The High Court, on appeal, held, that tho 
sixty yeaiV r.ilo of limitation was applicable under 
Article 117. On ap[)oal the Privy Council, on July 22, 
1907, restore*! the former dccigioii and renumdtMl the 
.•asi; to ihe Higli Court for disposal. While tho case 
was pi'inling in tlie IH;jh Court tho Limitation Act of 
190H was i>iisscd on Au<;ust 7, 19C8, which cuacted 
that “no sucli suit in tho .said territories instituted 
within the sai*l period of sixty years and pending at 
the «late of tho passing of this Act, either in a Court 
of lirst instance or of appeal, shall bo dismissed on 
ilie trround that a twelve years’ rule of limitation is 
npidicable:” 

Il<:(d, that this legislation applied to this suit, as 
the former judgment of the Privy Council did not end 
the suit which was remitted for impiiry upon allega¬ 
tions of fact, ami when tlio now Liiiiilation Act was 
passed, the suit was pending. 


Appeal from the judgment of the Madraa 
High Court, dated Dec-^mber 16, 1908, 

lilr. L, DeQruyther, K. 0. and Mr. 
for the Appellant. 

Sir R. Finlay^ K. G. and Mr. BrowHt for 
the Respondent. 

JUDGMENT. 

Lord Shaw. —This is an appeal against the 
judgment of the High Court of Judicature at 
Madras, dated the 16th December 1908. 

Oq the 23rd September 1899, a suit was 
brought in the Court of the Subordinate 
Judge of Negapatam, founded upon a certain 
mortgage of date the 22nd September 
lo83, and with the object of recovering the 
mortgage-debt by sale of the mortgaged 
property. 

That Judge held that part of the claim 
was of a nature to which, under Article 132 
of the 2Qd Schedule of the Indian Limita* 
tion Act of 1877, the twelve years’ rule of 
limitation would apply. The High Court 
on appeal, held, on the other hand, that the 
article applicable was Article 147, the sixty 
years’ rule of limitation. 

On appeal to this Board, the latter deci¬ 
sion was reversed and the former restored. 
This occurred on the 22nd July 1907. The 
order itself by His Majesty in Council was 
dated the 12th August 1907. 

It appears that the question is one upon 
which there has been much diversity of 
opinion in India, and conflicting decisions 
in the High Courts of Madras, Bombayi 
and Allahabad were referred to in this 
connection. 

In view of the argument presented m 
this appeal, it is necessary to cite the exact 
terms of the former decision. They are 
these: — 

Their Lordships will humbly advise His 
Majesty that it should be declared that Article 
132 is the Article which provides the rule of 
limitation applicable to this case, and that 
the case should be remitted to the High Court 
to be disposed of in accordance with this 
declaration.” \_Vasndeva MudUar v- K. 
Srinivasa Pilhn (1)]. 

A remit took place accordingly. 

The reason for a remit is obvious. While 
the defendant had pleaded the limitation, 

(1) 11 C. W. N. 1005; 17M. L. J. 414; 4 A. L. J. 
025; 0 C. L. J. 379i 2 M.L.T. 333; 9 Uom. L. K. 1101; 
30 M. 420. 
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the plaintiff had alleged payments of in¬ 
terest and settling of accounts which avoid¬ 
ed the limitation, and a remit was required 
for the purpose of having, inter aZm, 
inquiry and adjudication on these matters 
of fact. 

So standing the suit in the Court of Appeal, 
the Indian Limitalion Act of the 7th August 
1908 was passed. Its 3lst section is in these 
terms:— 

Notwithstandiug anything contained in 
this Act or in the Indian Limitation Act, 
1877, in the territories mentioned in the 
second Schedule a suit for foreclosure or a 
suit for sale by a mortgagee may be instituted 
within two years from the date of the passing 
of this Act, or within sixty years from the 
date when the money secured by the mortgage 
became due, whichever period expires first;and 
no such suit in the said territories instituted 
within the said period of sixty years and pend¬ 
ing at the date of the passing of this Act, either 
in a Court of first instance or of appeal, shall 
be dismissed on the ground that a twelve 
years’rule of limitation is applicable. 

“(2). W here in the aforesaid territories 
tlie claim of a mortgagee for foreclosure or for 
sale has been wholly or in part dismissed or 
withdrawn after tlie twenty-second day of 
July 1907 and before the passing of this Act, 
either in a Court of first instance or of 
appeal, on the ground that a twelve years’ 
rule of liraibatioQ applied to such claim, the 
case may be restored on an application in 
writing to the Court by which the claim was 
dismissed or in whicli it was withdrawn, 
provided the application is made within six 
months from the date of the passing of this 
Act; and on such restoration, the provisions of 
sub-section (1) shall apply." 

The question in the present appeal is 
simple, and in a word, whether this super¬ 
venient legislation applies to this suit. 
That it was meant so to apply is fairly 
obvious from the citation of the dale the 
22nd July 1907, which is in fact the date of 
delivery of the previous judgment of this 
Board. Wiiethei it does in fact so apply 
depends, as was admitted by tlie learned 
Counsel for the appellants, solely on whe¬ 
ther the suit was or was not a suit pending at 
the passing of the Act. 

Their Lordships do not entertain any doubt 
that it was. The former judgment of the 
Board did not end the suit ; did not finally 


determine it. It was remitted to the High 
Court of Madras for further procedure, and 
for inquiry upon allegations of fact ; and at 
the date of the Statute that procedure was 
not concluded and the inquiry had not 
indeed been entered upon. The suit in fact 
was neither adjudged upon nor even ready 
for judgment. Their Lordships express their 
concurrence with the opinions of the learned 
Judges of the High Court, and thsy will 
humbly advise Hts Majesty that the appeal 
should be dismissed with costs. 

• Appeal dismissed . 

Solicitor for the Appellants: Mr. Doughs 
Grant 

Solicitors for the Repondent : Messrs. 
Chapmaiiy Walker and Shephard. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 1439 of 1910. 

March 4, 1912. 

Vicsent'. —^5ir Ralph Beii.son, Judge and 

Mr. Ju.stice ^Miller. 

ANNATHURt IYER— Plaintiff- 

Appellant 


T.. RAMANUJA CHARIAR —Defendant_■ 

Respondent. 

Ad>nUsihi}ilif~Ecidcn<:e—iS.ilc--Dc..rni,tion ofhoiixa 
(in<l evidence—ICcidvnrc Art (I of 1872) 

Whfiv a salc-dc’cil i)ur[>()rU‘il to convey an unstiiir 
house standing oil a certuin site, whicli was also ilos- 

enbed and conveyed, and flic vendor had no nnslair 

liousc on tliat site l)ta had one on I Ik; o|)|)osito side of 
tlie same street and no other in that town or else¬ 
where: 


Held, that jmrol evidence was admissible 
that tlie liouse intended to be conveyed was 
ujjstair house. 


to 

tlie 


show 

latter 


Second appeal against the decree of the 
District Court of North Arcot, in Appeal 
Suit No. 221 of 1908, presented against 
that of the Court of the District Munsif 
of Vellore in Original Suit No. 177 of 1907 

Mr. A. Krishtiaswami Iyer, for the Appel¬ 
lant. 

Mr. T. R. Ramachandra Iyer, for tiie He- 
spoudeiit. 


JUDGMENT,—Two 

argued. 


questioud have been 
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First, it is contended that parol evidence 
was wrongly admitted to show that, the 
upstair house described in Exhibit G (item 
2 ) was the house in reference to which the 
present dispute has arisen. It is clear from 
Exhibit G that the intention was to convey 
an upstair house, and that house is described 
as included in, r.e., standing on a certain site 
■which is also described and conveyed. 
When the document is applied to the facts 
existing at the date of the sale, it is found 
that the vendor had no upstair house on that 
site, but had one on the opposite side of the 
same street and no other in that town or 
elsewhere. Evidence has been admitted to 
show that he intended to convey that house. 
We think the evidence was admissible and 
that the words in the document which indi¬ 
cated that the house sold stood upon the 
side described must be regarded as mere 
description to be omitted from consideration. 
The second contention is that the Tamil word 
{'kalan') in the covenant on which the piain- 
t itf relies is to ba interpeted as meaning any 
dispute about the tille, and not, as tho 
lower Courts have held, as referring to a 
defect in the tille. On this point, wo think 
we must accept the interpretation of the Dis¬ 
trict Munsif from wliich the District Judge 
has not dissented. 

This second appeal is dismissed with 
cosis. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Skcond Civil Appeal No. 1783 of 1910. 

March 6, 1912. 

Prt'sc'jil: —Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Aiyar. 

PANATHID PARKUM MANKOOTTID 
CHATHKUTTY NAIR— Plaintiff- 

Appellant 

versus 

KADATll CHANDU KUTTI NAIR and 
OTHERS—Defendants—Recpon dents. 

rirriilion of decree,iiuoKfioH.-i to he decided in — Itcpre^ 
.-eot'ilive. of ‘deccuifcd judijment^debtor—Suit for de- 
I 1 .1 i-otinn — Maintninfihilitij. 

AW ciuestions Jirising between tlie judgmoiit-croilitor 
,iml ilie legal re|>rosentiilivc of the jiKlgiuoiit-clcbtor 
be decide*! in exeention. A tjuit for a declaru- 
t ion thul the buit inoperticb belong to tlio pluinliff’H 


judgraent.dcbtor is not, therefore, maintainable where 
the execution petition iias been dismissed on tho 
ground that tho defendant is not tho legal repre¬ 
sentative of tho deceased judgmenb-debtor. Such 
a suit cun He only if a declaration that the defendant 
is such legal representative has boon prayed for. 

Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 119 of 1909, presented against the 
decree of the Court of the District Munsif 
of Quilandy, in Original Suit No. 930 of 
1907. 

Mr. T. Bickmond, for the Appellant. 

Mr. T. R. Ramuchandra lyer^ for the Re¬ 
spondents. 

JUDGMENT.—This suit has been rightly 
dismissed by the lower Appellate Court. 
The appellant holds a decree against one 
Cheri 3 'akkan Nair ; and after his death he 
sought to execute it against the present Ist 
respondent alleging that the. property was 
in possession of the present 1st respondent 
as the judgment-debtor’s representative. 
The petition for execution was dismissed on 
the ground that the present Isb respondent 
was not tho legal representative of the 
appellant’s judgment'debtor. Then the ap¬ 
pellant instituted the present suit and in 
it he asks for a declaration that the property 
belonged to his judgment debtor. . He 
alleges that the 1st defendant is the legal 
representative of the jadgment-debtor, but 
he does not ask for a declaration that the 
1 st defendant is the legal representative of 
Cheriyakkan Nair. It is settled law that 
any question arising between the judgment- 
creditor and the legal representative of the 
judgment-debtor must be decided in exe¬ 
cution. If the plaintiff wanted to establish 
that the present Ist respondent is the legal 
representative of his judgment-debtor, he 
might maintain the suit. That is not, 
however, tho scope of his suit and we, there¬ 
fore, think that tlie suit has been rightly 
dismissed. 

The second appeal is dismissed with 
costs. 

Appeal dismissed. 
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OALOUTTA HIOH COURT. 

Regular CivrL Appeal No. 173 of 1909. 

May 17. 1912. 

Present: —Mr. Justice Brett and Mr. Justice 

N. Ghatterjea. 

SHASHI BHUSHAN LAHIRI-Depe.vdant 

—Appellant 

versus 

RAJENDRA. NATH JOARDAR and others 
—Plaintiffs—Respondents. 

Hindu Xaio—Dayabhaga—Stridhan— Succession — 
Half-sister's son — Daughter's son of great-grandson of 
great-grandfather of woman's husband — Probate — Cita¬ 
tion, issue of, tvhefhcr gives right to oppose grant of 
Probate, 

Under the Dayabhaga law, a woman’s half-sister’s 
son is entitled to succeed to her stridhan in prefer¬ 
ence to the daughter’s son of the^reat-grandson of tho 
great-grandfather of tho woman’s husband. 

The mere fact that it was stated in an application 
for Probate thatacertain party had applied for Letters 
of Administration to the estate of the testatrix, and 
that tho Court had issued a citation upon him, Avonld 
not entitle him to come in and oppose the grant of 
Probate, if it was found that he had no interest in tho 
estate of tho deceased. 

Chhatii Knrmi r. Raja Ram Tewari, 3 Ind. Cas. 37 t; 
11 C. L. J. 124 (F. B.), distinguished. 

Appeal from the decree of the District 
Judge of Nadia, dated February 6th, 1909. 

Mr. B. R. Lahiri, Counsel, Babus Narendra 
Kumar Bose, Upendra Nath Bagchi and lUra 
Lai Sanyal, for the Appellant. 

Bahus Qoiap Chandra Sarhar and Satindra 
Proshad Chose, for the Respondents. 

JUDGMENT. 

^ N. Ghatterjea, J.—This appeal arises out 
of an application for Probate of the Will of 
one Adya Sundari Debi, who bequeathed her 
properties to the three respondents who were 
her paternal relations and appointed them 
executors, one of them Charu Chander being 
related to her as her half-sister’s sou. The 
appellant, Shashi Bhushan Lahiri, was the 
daughter’s son of the great grandson of the 
great-grandfather of Adya Sundari’s husband, 
Ram Kanai Moitra. The appellant had ap¬ 
plied for Letters of Administration to the 
estate left by Adya Sundari before the ap¬ 
plication for Probate of her Will was made by 
the respondents. 

Therefore, in the proceedings on the applica¬ 
tion for Probate citation was issued upon the 
appellant and he put in a petition of objec¬ 
tions contesting the genuineness and validity 
nf the Will and also alleging that the estate 
belonged to Adya Sundari’s husband which 
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she had no power to dispose of by Will. The 
learned District Judge held that he was not 
entitled to oppose the grant of Probate and, 
after taking formal evidence of the execution 
of the Will, granted Probate to the respond¬ 
ents. Shashi Bhushan has appealed to this 
Court. 

Before Shashi Bhushan can contest the Will, 
he must show that he has an interest in the 
estate of Adya Sundari. If the estate dealt 
with by the Will belonged to her husband, 
the grant of Probate of the Will executed by 
her cannot atlect the rights of the heir of her 
husband, and the Court of Probate, of course, 
has no power to go into the question whether 
the estate belonged to Adya Sundari or her 
husband. 

It has accordingly been contended on be¬ 
half of the appellant Shashi Bhushan, in this 
appeal, hrst, that assuming that the estate 
belonged to Adya Sundari over which she 
had a disposing power, the respondent Charu 
Chander, as the half-sister’s son of the de¬ 
ceased, was not her heir in preference to him 
and, secondly, that citation having been issued 
upon him, the Court below is wrong in hold¬ 
ing that he had no locus standi to oppose the 
grant of Probate. 

The question, therefore, arises whether 
Charu Chandra, as tlie half-sister’s son of 
the testator, is the heir to the stridhan of 
Adya Sundari. If he is, then the appellant, 
Shasi Bhushan, has no locus staruH to contest 
the Will. 

The parties are governed by the Dayabhaga 
School of Hindu law. The Dayabhaga, in 
dealing with the succession to the separate 
property of a childless woman, after enumer¬ 
ating certain, heirs down to the husbaud, 
says as follows:—“On failure of heirs 
down to the husband, this rule is again pro¬ 
vided w'hich Vrihaspati thus delivers : ‘The 
niotlier’s sister, the maternal uncle’s wife, the 
paternal uncle’s wife, the father ’s sister, the 
mother in-law and the wife of an elder brother 
are pronounced similar to mother. If they 
have no issue of their bodies nor son (of a 
rival wile), nor daughter’s son, nor son of 
those persons, the sister’s sou and the rest 
.^hall lake tlreir property’.” (See Dayabhaga, 
Chapter iV, Section 111 Verse 31). 

The sister’s son is expressly named as an 
heir in the above text of Vrihaspati and the 
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only qucBtion is whether a half-sister’s son 
is included in the expression “sister’s son.” 
This question was raised in the case of Dasha* 
rathi Kundu v. Bepin Behari Knndu (1), and 
it was held in that case that “sister’s son” 
includes a half-sister’s son and that under 
the Dayahhaga a step-sister’s son is entitled 
to succeed to a woman’s stridhan in pre¬ 
ference to her husband’s elder brother. That 
is a direct authority against the appellant’s 
contention. In that case the learned Judges, 
with reference to the translation of the ex¬ 
pression sister’s SDii” in Vyavastha-Darpana, 
as own sister’s son pointed out that the 
author probably used the words “own sister’s 
son” as contra-distinguished from the woman’s 
husband’s sister’s son, who is tlie next in 
Older in the table of succession. In the case 
of Bhohnath Boy v. Bahhal Vass Mn^erjee (*2), 
it was held that under the Bengal School of 
Hindu law, sons of sisters of the half blood 
are entitled to succeed equally with sons of 
sisters of the whole blood to the property of 
a deceased brother. That case, no doubt, 
related to the question of succession to a 
male owner but it is an authority for the 
proposition that the expression “sister’s .son” 
includes a half sister’s sou, and that there is 
no difference between the son of a sister of 
the whole blood and the .son of a sister of 
half blood. 

It is pointed out, however, on behalf of the 
appellant that the rival wife’s son is express¬ 
ly mentioned as a son in tho Dayahhaga 
(Chapter IV, .Section 111, Verse 32) and that 
if it had been meant to include tho son of a 
sister of the half blood in the expression 
“sister’s son”, it would have been expressly 
so stated. But no argument can be based 
upon this ground. The word “brother” in the 
well known text of Yajnavalkya relating to 
the succession of a male owner dying without 
male issue is applicable to a brother of the 
whole blood as well as to a brother of the 
half blood. Tho fact of being a male off¬ 
spring of one common parent makes one a 
brother (see Srikrishna’s Commentary on the 
Dayahhaga, Chapter XI, section 5 para¬ 
graphs 7-12). Th ere is, no doubt, a distinc¬ 
tion between brothers of the whole blood and 
those of the half blood, hut the former con¬ 
fers a greater amount of spiiitual benefit. 

(}) 32 C. 201; U C. W. K. 119. 

(.2) 11 C. OP. 


In the case of a sister’s son, according to 
some authorities, (see Oolebrook’s Digest 
Book V, Chapter 8, section 1), there is no 
difference in the amount of spiritual benefit 
conferred by a full sister and a half sister 
respectively and therefore, they inherit 
together and although a different view is 
taken by some other authorities, the above 
view is “respected and followed” (see Shyaina 
Charan Sarkar’s Vyavastha Darpana, 2Dd 
Edition p. 268). In theDayakrama Sangraha, 
Chapter I, Section X, Verse 1, in dealing 
with the question of succession to a male 
owner, Srikrishna Tarkalankar says:— Ac¬ 
cording to Acharya Chudamani, the son of 
the proprietor’s own sister and the son of his 
half sister have an equal right of inheritance.” 
Srikiishna’s recapitulation of the line of 
inheritance in which a different view is al¬ 
leged to have been taken and the diffei’ence 
in the copies of the recapitulation, were 
disscused in the case of Bholanath Boy v. Bakhal 
Doss (2) cited above, and it was there held 
that Srikrishna’s opinion was the same as 
that of Acharya Chudamani. 

As already pointed out, it was heid, in the 
case of Dasharathi Kundu v. Bepin Behari 
Kundu (l),that the half-sister’s sou is entitled 
to succeed in preference to the husband’s 
elder brother. Even if the half sister’s son 
does not stand in tho same position as the 
full sister’s son, he is entitled to succeed in 
preference to the appellant who is the 
daughter’s sou of the great-grandson of the 
great-great-grandfather of the deceased. 
The latter accordingly is not the heir of 
Adya Sundari and has no locus standi to 
oppose the giant of Probate. This disposes 
of the first contention. 

The second contention also has no force. 
The mere fact that it was stated in the ap¬ 
plication for Probate that the appellant had 
applied for Letters of Administration to the 
estate of the testatrix, and that the Court 
had issued a citation upon him would not 
entitle him to come in and oppose the grant 
of Probate if it is found that ho has no in- 
tere.st in the estate of the deceased. The case 
of Ohhotu Knrmi v. Baja Tetoari (3) 

relied on by the appellant has no application 
to the facts of the present case. There the 
relationship of tho caveator with the testa- 

(3) 11 C. L. J. 124; 3 lud. Cas. 374. 
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trix was adniifcfced, and the caveator wonld 
have aacoeeded if it had been proved that 
the testatrix was not a de^jraded woman. 
He wanted to cross-examine the witnesses for 
the petitioner for Probate to show that the 
deceased was not degraded ; his title to snc- 
ceed depended upon the ciuestion whether 
the woman was degraded or not, he was a 
party to the proceeding and he had certainly 
a right to cross-examine the witnesses. In 
this present case, Charu Chunder, being the 
heir of Adya Sundari had she died intestate, 
the appellant had no interest in her estate 
and had no locus standi to contest the Will. 

The appeal accordingly fails and is dis¬ 
missed with costs three gold mohurs. 

Brett, J.—I agree. 

Afrpeal dismissed. 


ALLA.HABAD HIGH COURT. 

Letters Patent Ap?ral No, 39 of 1911. 

May 17, 1912. 

Present:~~Ur. Justice Tudball and 
Mr. Justice Chamier. 

AbGHAR HUSSAIN— Plaintjfk— 

Appellant 

versus 

PAL AHIR AND OTHERS—Defendants— 

Respondents. 

Estoppel—OccHpancyMdiny mortgaged as a fixed^ratc 
tenure—No objection by the JudginenUlebtor tenant at 
the time of suit or sale by the mortgagor. 

An occiipancy-touanb laortga^otl his holding to the 
zemindar describing the liohliiig as a fixed-rate 
tomiro. Subsequently in execution of a decree, ob- 
tainej on the foot of tliis mortgage, the holding was 
sold and purchased by a stranger. No objection was 
raised either in the suit or in the execution proceed¬ 
ing that tho holding was an occujiancy-holding and 
not a fixed-rate tenure: 

Held, that subsequently it did not lay in the mouth 
of tho judgment-debtor tenant to say that io was an 
occupancy-holding and as such not transferable. 

Letters Patent Appeal against tlie decision 
of Mr. Justice Richards, dated tlie 17th March 
1911 in S. A. Nos. 330 of 1910. See 10 Ind. 
Cas. 145. 

Dr. Satish Chandra Banerji, for the Ap¬ 
pellant. 

Mr. Muhammad Ishaq Khan, for the Res¬ 
pondents. 

JUDGMENT.—The facts of the case out of 
which this appeal has ariseu are as follows: 
The predecessora in-title of the defendants^ 
respondents were occupancy-tenants of a 


cartain holding. On the 4th of June 1835, 
they mortgaged this holding describing it as 
a Hxed-rate tenure in favoure of the zemindar 
of the village. A suit was brought to enforce 
the mortgage in Deesrabar 1895 anl on the 
27ch of July 1893, a decree for sale was 
passed. On the 23rd of August 1397, the 

property was sold as a fixed-rate tenure and 
was purchased by the plaintiff a stranger 
to that suit. The judgment-debtors objected 
to the zemindar being allowed to bid at the 
sale. On the 2nd of November 1897, a sale- 
certificate was granted to the plaintiff. 
From that date up to the 16th of October 
1908, the plaintiff had been in possession of 
the holding paying rent to the zemindar. 
On the latter date, he was dispossessed by 
the defendants, who asserted that the land 
was their occupancy-tenure. Hence the 
present suit was brought by the plaintiffs 
to recover possession. The Court of first iu- 
Htance and the lower Appellate Court decreed 
the claim. On second appeal to this Court, 
the leirned Judge, before whom the case 
came, dismissed the suit holding that as a 
right of occupancy could not be sold in 
e.xecutiou of a decree, the plaintiff acquired 
no title to the holding and, therefore, he was 
not entitled to a decree in a suit for eject¬ 
ment again.st the defendants. Two points 
are pre.ssed before us. The first is that the 
judgment-debtors are estopped from saying 
that the tenure was an occupancy-tenure 
and not a fixed-rate tenure, and, secmdlyy 
even though no title passed to the plaintiff 
by the auction-sale, still on the 16fch of 
October 1903, tlie defendants had no title 
themselves and, therefoie, the plaintiff is 
entitled to a decree for possession against 
them on tlie strength of his possessory title. 
We think both these contentions are sound. 

It is clear that the defendants as well as 
t\\ezemindir gave out that the tenure was 
a fixed-rate tenure, that is, one transferable 
in execution of a decree. The judgment- 
debtors in the mortgage-suit raised no objec- 
tiou whatsoever, either in the course of the 
suit or in execution proceedings, on the 
ground that the teuure was nob transferable 
under laW. The plaintllf, acting on the 
belief that the tenure was a fixed rate tenure 
as stated by the parties to the mortgage- 
deed and the mortgage-suit, purchased it. 
We think that it does not lie in the mouth 
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of the defendants to say now that the tenure 
was not a fixed-rate tenure. Furthermore, 
it is quite clear that for about eleven years the 
defendants had been out of possession. The 
plaintiff has held possession and has been 
accepted by the zem%ndar as a tenant and has 
paid rent for the holding. Any right which 
the defendants had as tenants disappeared 
long ago, and when on the 16th of October 
1908, they dispossessed the plaintiff, the lat¬ 
ter had at least a possessory title, while the 

defendant had no title whatsoever. On the 
basis of his possessory title alone the plaintiff 
would be entitled to a decree. We allow this 
appeal, set aside tlie judgment of the learned 
Judge of this Court and restore the decree 
of the lower Appellate Court. The plaintiff 
will have his costs throughout. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Srcond Civil Appkal No. 586 op 1909. 

May 3, 1912. 

Present-. — Mr. Justice Stephen and 
Mr. Justice Richardson. 

KONNORMAL OSWAL AND ANOTHER— 
Defendants—Appellants 

versus 

NAB.N CHANDRA DAS and another 
—Plaintiffs—Respondents. 

Parlij — Auction-purctuiitev, u-hvthcr acccssanj purty— 
Application to sict anUle note—Confinnntion of snlc—‘ 
'Iraiinfcr oj Property Aet {IV of 1882^. s. Delivery 
of possession, n ftat is. 

An aiiction-salc cannot be sot aside after it has been 
cojitirmed in a proceeding to which the auction-pur¬ 
chaser is not a party. 

Surendra ilohini Debi v. Loharam Ch/ittupadhaya, 
14 Ind. Cas. l'>7; IG C. W. N. 570, distinguished. 

Sharofan v. Mahomed /fnhihuddin, 10 lud. Cas. 14S: 
13 C. L. J. 535} 15 C. W. X. 085, referred to. 

Tlie defendant purchased property worth less tliau 
Kb. 100 at an auction-sale in execution of a dccreo 
againat the plaintiff. In 1898, he executed an unre¬ 
gistered document on ])lain paper in favour of the 
l)luintiff in which he, the defendant, admitted that 
the property was the jdaintiff’s property and tliat lie 
agreed to hold possession as a tenant for live years; it 
was also agreed afterwards to make the property over 
to the plaintiff, and that after the lapse of five years, 
the entire rights should vest iu the plaintiff. In a 
suit b}' the plaintiff to recover possession : 

Held, that, under section 54 of the Transfer of Pro- 
jierty Act, the delivery of possession was an alternative 
to the execution and registration of a document which 


was an act formal in a high degree, that the document 
did not amount to a delivery of possession by the de¬ 
fendant to the plaintiff, and that the plaintiff did not 
acquire any title by means of the doenraent. 

Appeal from the decree of the Sub-Judge 
of Nowgong, dated December 14th, 1908, 
afiSrming that of the Munsif of that place, 
dated September 24th, 1907. 

Babu Qirija Prosaniia Hoy Ohowdliury^ for 
the Appellants. 

Babu Hem, Ohandra Mitra, for the Res¬ 
pondents. 

JUDGMENT.—In this case the plaintiff 
sued to recover possession of certain lands. 
The lands were sold to the predecessor of the 
defendants at an execution sale following a 
money-decree on the 5th of January 1893. 
The sale was confirmed in March of the same 
year. An application was made by the judg¬ 
ment-debtor to set aside the sale. It failed 
in the first Couit; but on appeal the sale was 
set aside by an order of the 14bh June 1893. 
The auction-purchaser was no party to the 
appeal in which the sale was set aside. The 
first question, therefore, which arises is whe¬ 
ther the title which vested in the auction- 
purchaser in consequence of the execution 
sale was ever taken away from him. The 
case of Snrendra Mohini Debt v. Loharam 
Ghattopadhaya^ (1) is an authority for hold¬ 
ing that the auction-purchaser was not a 
necessary parly to those proceedings. The 
present case, however, is distinguished from 
that one by the fact that before the sale was 
set aside, it had been coufirined in favour of 
the auction-purchaser, a feature which is ab¬ 
sent in the reported case. The effect of this 
confirmation seems to have been to complete 
a title in the auction-purchaser which was 
before inclioato and make absolute that right 
which was only provisional. This view is 
consistent with the decision in the case we 
have just mentioned. It is also borne out by 
the judgnient of Mookerjee, J., in the case of 
Bihi Sharofan v. Mahomed Hahibuddin (2). 
The title, then, having become absolute 
in the auction-purchaser ou the confirma¬ 
tion of the sale, can it be said that he was 
deprived of it by proceedings to which he was 
no party ? We know of no authority for 
saying that this can be so. There is a ques¬ 
tion in this case as to the respective dates of 

(1) IG C. W. N. 670; 14 Iiul. Cas. 07. 

(2) 10 InU. Cas. 148; 13 C. L. J. 435; 15 0. W. N. 
G85. 
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the institation of the proceedings to set aside 
the execution sale, and the confirmation of the 
sale, and we do not know which of these oc- 
cnrences was the first, bat we see no reason 
for treating the rights, which the auction-pur¬ 
chaser got by the execution-sale, as anything 
less than absolute. We, therefore, hold that 
the title vested in the auction-purchaser on 
the confirmation of the sale, and the subse¬ 
quent proceedings in relation to the sale 
have not in any way diminished his rights. 

We then come to the second point in the 
case, which is a document, dated the 15th of 
April 1898. In that document, the defendant 
admits that the premises are the properties 
of the plaintiff. He agrees to hold posses¬ 
sion of them practically as a tenant for five 
years, and afterwards to make them over to 
the plaintiff. The rent, which will accrue in 
respect of these premises, is to go to satisfy a 
debt due from the plaintiff to him and defen¬ 
dant agreed that after the lapse of fi^e years, 

the entire rights to the said house and land 
should vest in the plaintiff.” What effect are 
we to give to this document? It is clear that 

under the provisions of the Transfer of Pro- 

perty Act, it cannot be treated as a con¬ 
veyance, because for one reason, it is not 
registered. Does it amount to a delivery of 
possession under section 51, the property 
being of less value than Rs. 100? We are of 
opinion that it does not. 

It is argued that the defendant being in 
possession of the lands say.*!, substantially, to 
the plaintiffs: Henceforth 1 am your tenant,” 
that thereupon he becomes his tenant and 
his possession becomes the possession of the 
plaintiff. We cannot hold that this is a 
delivery under the section in question. The 
delivery there is an alternative to the execu¬ 
tion and registration of a document which is 
an act formal in a high degree. We censider 
that the delivery must at all events bo some¬ 
thing more formal than what is put forward 
in this case. We accordingly hold that the 

plaintiff has not made out his title 
eitlier by reason of the setting aside of the 
execution sale or the execution of the docu¬ 
ment. 

The result, therefore, is that this appeal is 
allowed, the judgment and decree of the lower 
Appellate Court are set aside and the suit is 


dismissed. 'The appellant is entitled to his 
costs in this Court and in the Courts below. 

Appeal allowed. 


MADRAS HIGH COURT. 

Sbcoxd Omo Appeal No. 1277 of 1910. 

April 4, 1912. 

Present-. —Mr. Justice Abdiir Rahim and 

Mr. Justice Ayling. 

AlYAGARI NARAYANAMURTY— 
Defendant—Appellant 

versus 

DHALIPALA VENKATARAMAYYA— 

Respondent. 

Civil Procedure Code (Act V of 190S). .s. 11—Res 
judicata Appellate Court not recording finding} on 
some points—Vakil not arguing 6ome points—Absence 
of finding on those points. 

WJiere au Appellate Court, in the exercise of its 
discretion, omits to record tiadings on certain points 
raised in the c.\se, on the ground that they were uu- 
necessary for the decision of the case, its judgment 
does not, in respect of those points, operate as res 
judicata. 

Shcosagar Singh V. Citarain Singh, 21 C. G16: 2tl. 
A. 50; I C. \V. N. 297, referred to. 

Q't.i'rc:—Whether, when au appellant in a Court 
of appeal does not argue against the tiudingi on some 
of the points and confines his argnincnls to soma par¬ 
ticular issues, the decision of tho Appellate Court, 
which goes against him, will bo res JitH'jafa oa tho 
points not argued? 

Second appeal against the decree of the 
Subordinate Judge of Rllore, dated 2lst 
December 1909, in A. S. No. 150 of 1909, 
presented against tl>e decree of the Addi¬ 
tional District Munsif of Tanulcu, in 0 S 
No. 42 of 1903 

^AGTa.— The facts of the case are suffi¬ 
ciently cleir from the folbwing judgment of 
the lower Appellate Court; — 

The suit out of which this appeal arose 
was instituted for reovery of possession of 
the suit lauds with past and future mesne 
profits. 

2. The suit property among others 
originally belonged to one Ramappa. She 
had two daughters, by name Gunnamma and 
Peramma. Their respective husbands were 
Kailasam and Lingayya. Ramappa sold her 
properties to her sous-in-law, the aforesaid 
Kailasam and Lingayya. In Original Suit 
No. 566 of 1380 on the file of the District 
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MansiTs Court of Tanuku, the two daughters 
sued for a declaration that the alienation 
by their mother in favour of their hus¬ 
bands was not valid and binding on 
them. Therein they prayed for immediate 
possession of the properties sold to the 
Bons-in-law. They were unsuccessful both 
in the Original and Appellate Courts and 
the sale-deeds in favour of the two sons- 
in law by Ramappa were found to be transac¬ 
tions binding on the two daughters. 

3. While the sons-in-law were in enjoy¬ 
ment of the properties, the former (ICailasam) 
sold a portion to one Bapayya, who brought 

Original Suit No. 232 of 1892 on the file of 
the Tanuku District Munsit’s Court against 
Kailasam’s widow Gannamma and his 
brother’s son for recovery of the lands sold 
to him. In that suit a compromise was 
effected whereby it was agreed that 
Bapayya, the purchaser, should take 35 
cents of the land sued for and that Ihe 
remaining acre 1—25 cents, which now 
forms the suhject-matier of thi.s suit, should 
he enjoyed hy Gunnamma in lieu of her 
maintenance till her death and that afterwards 
it should go to the plaintiff. 

4. Subsequent to t!ie compromise in the 
said suit, the 1st defendant herein became the 
purchaser of the very same properties from 
Gunnarama’s si.ster, Peramma, who alleged 
to be the heire.ss of the decen.sed Gunnamma. 
Hence the suit out of which (his appeal 
arose. 

5. The District Munsif decreed the plain¬ 
tiff’s claim. Hence this appeal by the 1st 
defendaiit. 

6. The first que.stion arising for determi¬ 
nation in thi.s appeal is whether the razin>imn 
decree in Original Suit No. 232 of 1892 on 
the file of the Tanuku District Mun.sif’8 Court 
was true and whether the sale by Gunnam- 
ma’s sister is sustainable or not. The rnzi^ 

decree therein is marked Exhibit B in 
tliis suit. It clearly stated that on the death of 
Guiinaniina the pi esent plaintiff .should obtain 
possession of the properties. According to 
the said r.izinarn'i decree, Gannamma had 
only right to enjoy the properties till her 
death on account of her maintenance. In 
such circumstances, (iunnamma’s sister had 
no right to sell the properties to the 1st 
defendant hetein. 


7. The second point argued in this appeal 
was that Gunnamma inherited the properties 
from her father and, therefore, her mother 
Ramappa had no right to sell the pro¬ 
perties to her sons in-law Kailasam and 
Lingayya. I have already stated in para. 
2 SMpra that the District Munsif of Tanuku 
and on appeal the District Judge of 
Rajahmundry held that (he sales made by 
Ramappa in favour of her sons-in-law 
were true and bona fide and binding on the 
ground that they were effected in order to 
discharge the debts contracted by her hus¬ 
band and herself as well. When once it was 
found that the properties in question had be¬ 
come the properties of Kailasam and Lingayya, 
the 1st defendant is now estopped from 
saying that such alienations by her were not 
binding on Gunnamma. 

8. That was a suit brought by the two 
daughteis of Ramappa, In such a suit 
their right was found against. Hence that 
decree was binding on Gannamma and, there¬ 
fore, her sister had no light to eell the 
properties to the Ist defendant herein, 

9. The third point argued in this appeal 
was that the arrangement made in Original 
Suit No. 232 of 1S92 between Gunnamma and 
the present plaintiff was t ot binding on the 
Ist defendant’s vendor. She was, no doubt, 
not a patty to it. But 1 find that it is 
binding on her inasmuch as her predecessor- 
in-title was bound by it. Therein Gunnamma 
cleaily stated that the property should go to 
the plaintiff herein after her death. 

10. These are the only points argued in 
this appeal. 

11. This appeal fails and is dismissed with 
costs.” 

Mr. P. Narayanamurti, for the Appel¬ 
lant. 

Mr, V. liawesam^ for Ist Respondent. 

JUDGMENT.—In this case, the judgment 
of the Subordinate Judge is based on 
the finding on the 2Dd issue, viz., whether 
defendants are estopped from assertiig 
that (heir vendor got the suit property 
from her father under the decree in 0. S. 
Np, 5G6 of 1880 on this Court’s file and 
whether it is a collusive decree. He finds 
that, as a matter of fact, the decree in 
that suit is r€s jndicnta. In coming to this 
conclusion, he proceeds on what is apparent- 
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ly a misreadiDg of the jadgmeot o{ the 
Appellate Court in that suit. He says 
that the Appellate Court in the above* 
mentioned suit decided: that the sales 

made by Kamappa in favour of her sons in- 
law were true and. hona fide and binding 
on the ground that they were effected in 
order to discharge the debts contracted by 
her husband and herself as well.” There 
is no such finding in the judgment of that 
Court. All that is found there is that the 
sales made in favour of the sons-in-law 
were genuine, and, having regard to the 
scope of the suit, that finding was enough 
to dispose of the case against the plaintiff 
in that suit. The only difficulty that 
arises in the appeal before us, is whether 
the question regarding the binding character 
of the sale-deed was raised in the previous 
suit before the Appellate Court or not. The 
Subordinate Judge, who heard the appeal 
in the suit of 1880, mentions two points, 
one of them being the question regarding 
the genuineness of the deed, as the points 
which he had to decide in that appeal, but 
does not say that those were the only 
points raised in the appeal. We are not 
prepared to hold that other points weie 
not argued before him, including the 
question whether the sale-deed was binding 
or not. We need not, therefore, decide 
the somewhat difficult question of law 
whether, when an appellant has nob arguad 
against the findings on some of the points 
and confines his argument in the Appallate 
Court to some particular issue.®, the decision 
of the Appellate Court which goes against 
him will be res judicatx on the points not 
argued. We cannot say that, in the present, 
instance, the omission to decide the question of 
the hona Udes and binding character of the 
sale-deed in favour of the son-in-law was due 
to the view which the appellajit’s Pleader in 
that case took of his client’s case or to the 
fact that the Appellate Court thought that 
it was not necessary to go into questions other 
than the genuineness of the sale-deed. IP 
the omission was, as is quite possible, owing 
to the discretion exercised by the Appellate 
Court in nob going into any unnecessary ques¬ 
tion, then the decision in Sheosngar Singh v. 
Situram Singh (1) covers the case and Ihe 


judgment is not res judicata on the points not 
decided. We, therefore, set aside the judg* 
mebt of the lower Appellate Court and re¬ 
mand the case for disposal according to law 
on the other issues in the case on the evidence 
on record. The lower Appellate Court will 
also find on the question whether the sale- 
deed was made for purposes binding on the 
appellants in the previous case. On this 
issue, the parties will be permitted to adduce 
fresh evidence. Costs will abide the result. 

Appeal allowed. 


MADRAS HIGH COURT, 

Civil Appeal Mo. 169 of 1908. 

April 19, 1912. 

Present: —Sir Ralph Benson, Judge, and Mr. 

Justice Sundara Aiyar. 

ANNAVARAPU NANCHARAMMA and 

ANOTHER—Appellants 
t ersus 

The secretary ok STATE for INDIA 

IN COUNCIL AND OTHERS — RESPONDENTS. 

IfijpothL'cation — Insfnhncnis —“ Due,” uicaning oj — 
Fuilurc oj in^lulinvnf —Iii>jht to rlnim tvfiolc debt. 

An iaslultnent li3’pothei’ati()ii Ixnul exocutoil 
tho defendant to tlie plaintilf contained the following 
sti}>nlation: — 

‘‘I agree tliat if i fail tho sai<l halanco of )nn*. 

chase-ntotio}' witli interest tlier(‘Osi...aocording 

to tho tonus hoiviii hofore containi'.l. it shall he la \v • 
fill for tliesiid Oolloctoron liohalf of tlii> .Soorotaiy of 
State to soil the said lands and ap|>l3' the proeo<-ds of 
such sale in or toward.s tho |)ayinoiit and satisfaction 
in tho first place of tlie cxpimses of such sale and tlicn 
of tlio amount due oi' owing Iw me on account of the 
said balance of purchase-money, etc., etc.”: 

Held, that tho wonl in tho said bond meant 
P'lijubic, and that the creditor ecmhl in default of any 
instalment claim only tlie overdue instalmcutsaiid not 
the entire halanco tliie on tho bond. 

Appeal against the decree of the District 
Coiirl of Guntur, in 0. S. No. of 1905. 

F.ACTS.—The facts of the case are clear 
from the following judgment of the lower 
Court; 

la the auction held by the Collector of 
Kistna of certain Government lands in the 
Tenali Taluq on 29t,h and 30ch April 1901, 
1st defendant’s husband (Aouavarapu Pund- 
areekakshudu) bought 171 acres and 73 
cents in the village of Adavalduri and acres 
41;. 15 cents in the village of Allaparru 


(1) 24 0. 616; 24 I. A. 50; 1 C. \V. N. 297. 
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for Bs. 8,918. Out of the sale amount 1st de¬ 
fendant’s husband paid Rs. 1,466, and for the 
balance of Rs. 7,452, he executed to plaintiff 
the registered hypothecation bond sued 
on and, dated 10th June 1901 hypothe¬ 
cating the said 2 sets of land as also 
3 acres, 14cents already belonging to him 
in Bapatla and stipulating for the payment of 
the money in 8 annual instalments payable on 
Ist February of each year commencing with 
1st February 1902 with interest at 4 per cent, 
per annum and for plaintiff’s power of sale 
and other terms in the event of default. First 
defendant’s husband died on 25th Julv 
1901. 

Alleging payment of the 1st instalment 
only (on 5th February 19C2) and the sale by 
plaintiff of the said 2 sets of land, after notice 
under the power reserved in the document, for 
Rs. 208 only and crediting the same and an¬ 
other item of Rs. 6, plaintiff sues to recover, 

by the sale of the said 3 acres 14 cents and 

from the assets of 1st defendant’s husband the 
entire balance of Rs. 8,171-9-11, calculating 
interest at percent, per annum, the higher 
rate of interest propided for in the document 
in case of default, from the date of sale itself 
(30th April 1901 ) 

The plaint was presented on 16th Decem¬ 
ber 1905 with 1st defendant as the sole defen¬ 
dant. 

The 1st defendant as sole defendant put 
in a written statement on 10th Febiuary 
1906, denying that she came into possession of 
any assets of her husband. 

She stated that her husband left a Will be¬ 
queathing bis properties to certain legatees, 
with injunction to pay this debt and thus she 
has come into pos.session of certain properties 
which are not liable for plaintiff’s claim and 
that plaintiff should implead the said 
legatees. 

She further pleaded that the right to sue for 
instalments 5 — 8 had not accrued to plaintiff 
on date of suit, that there was no undertaking 
to pay the full amount in case of default of 
payment of any one instalment and that 
the higher rate of interest could be claimed 
at the most from date of default, and 
contended that the moitgnged ptoperties 
(the said 2 sets of lands) were not pro¬ 
perly sold after giving pioper notice to pro- 
pu peifeoiiH, that tha lands were in consequence 


sold for a very low price and that plaintiff waa 
liable to this defendant in damages 

which should be ascertained herein and 
credited. 

Upon 1st defendant’s said plea, the legatees 

named by her were brought in as defendants 
Nos. 2—6. 

Of these, 2nd defendant contends that the 
suit for a portion of the money is premature, 
that the sale as alleged by plaintiff is u/ira 
tires and void for several reasons, that Ist de¬ 
fendant fraudulently got the lands purchased 
in her brother’s name to defeat the claims of 
the other legatees, and committed other 
frauds in relation to the legacies, that 
plaintiff could get no relief against the 
legatees, in the absence of an adminstraiion 
suit .and that this defendant is not a necessary 
party to the suit now. 

Defendants Nos. 3 and 4 have put in similar 
written statements. 

Fifth defendant denie.s any interest in 
himself. 

Sixth defendant al.so disclaims interest as 
legatee and asserts the legality of the auction- 
purchase which he says he made for him¬ 
self. 

U appearing that 7th defendant was 
set up by Ist defendant as adopted son, plain¬ 
tiff brought him on the recordon 2nd Decem¬ 
ber 1907. First defendant was appointed his 
guardian, but no written statement was put 
in on his behalf. 

The following issues were framed by 

one of my predecessors on 22nd August 
1906:— 

(1) Whetlier tlie suit bond is true and 
supported by consideration ? 

(2) Whether the right to recover the last 
4 instalments of the bond accrued to plain¬ 
tiff at the time of the institution of the 
suit ? 

(3) Whether the re-sale held by the 

plaintiff was irregular and fraudulent ? If 

so, what damages have accrued in consequence 
thereof ? 

(4) Whether plaintiff has no right in 
this suit to proceed against other than mort¬ 
gaged properties to the prejudice of the 
legatees ? 

(5) Whether the suit is bad for non-joioder 
of other legatees P 

(6) Whether 5th defendant and 6th 
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defendant are necessary parties to the 
suit P 

(7) What relief is plaintiff entitled to ? 

First Issf^e :—The execution of the suit 
document, Exhibit A, by 1st defendant’s hus¬ 
band is proved by the writer and attestor, 
plaintifi’s Ist witness. Consideration is de¬ 
nied by no one. Nor would such a plea hold 
good, as the hypothecation was made for 
the unpaid purchase* money, Rs. 7,452. Hav¬ 
ing bought the lands, 1st defendant’s husband 
hypothecated them and the plaint item (the 
land in Bapatla) for the debt. It is true that 
in para. 5 of Ist defendant’s written state¬ 
ment there is a frivolous statement that there 
was no consideration as no regular sale* deed 
was executed. But this objection seems to 
have been properly given up and at any rate 
was not pressed before me. Plaintiff’s very 
acceptance of the properties in mortgage, 
their being sold and purchased by 1st defen¬ 
dant’s brother, 6tb defendant, as 1st defen¬ 
dant’s properties and part payment and other 
treatment by both parties leave no room for 
question in the case ; and I am not able to say 
more in the absence of further elicitation. 

I Bnd the issue in (he a6Brmative. 

Second Issue .—Omitting the details as 
to the instalments, the 4 per cent, rate of 
interest and the mortgaged propertie.s, the 
material p rtion of Exhibit A is as follows: — 

and I agree that if I fail to pay the said 
balance of purchase-money with interest 
thereon at the rate aforesaid or any part there¬ 
of respectively according to the terms therein 
before contained, it shall be lawful for the 
said Collector, on behalf of the Secretary of 
State, etc., to sell the said lands and the ryot- 
wari rights therein and to apply the proceeds 
of such sale in or towards the payment and 
satisfaction, in the first place, of the ex¬ 
penses of such sale and then of the amount 
due or owing by me on acconnt of the said 
balance of the purchase-money with interest 
thereon at fc j per cent, per annunt ; or 
otherwise to recover from the said land 
or me or my representatives the balance then 
due in respect of the said balance of purchase 
money with interest thereon at such last men¬ 
tioned rate.” 

Admittedly, the 2nd instalment due on 
1st February 1903 was not paid, nor any subse¬ 
quent instalment since. For payment of the 
amount of the second instalment, 1st de¬ 
fendant applied to the Tahsildar on 12fch 


May 1903 (Exhibit G) for time till Ist 
February 1904. This was granted to 
her (see Exhibit Gl, dated 25th May 
1903). It was not paid accordingly and so, 
after notice Exhibit C to 1st defendant, the 
2 sets of land were sold on 26bh and 27th 
February 1904 and struck down in favour of 
6th defendant whose bid, in all Rs. 208, was 
the highest (see Exhibit E and plaintiff’s 
2nd witness). The sale was confirmed by 
the Sub-Collector. 

Then, for the balance of purchase-money, 
deducting the payments or credit as aforesaid, 
has the cause of action accrued or not ? 
Defendants Nos. 1 and 2 contend it has not. 

As I construe Exhibit A, it seems to 
me that the first portion of the above extract 
in para. 7 does empower plaintiff to sue for 
the full amount when there has been default 
in payment of any part of the hilance of 
purchase-money (for which Exhibit A was 
passed) as stipulated for. 

I, therefore, find the issue in the affirmative. 

Third issue .—The contention of de¬ 
fendants Nos. 1 and 2 is that the sale is 
nttrii vires and void because,— 

(1) the notice, Exhibit C, is not a notice 
satisfying the requirements of clause (1) of 
the proviso to section 69, Transfer of 
Property Act, and no notice satisfying those 
requirements was given on the expiration of 
the extended time granted till 1st February 
1904 under Exhibit Gl; 

(2) tlie sale proceedings were irregular as 
they were conducled on tiie footing of an 
arrear of revenue and not for dues under a 
mortgage witli power to sell; 

(3) there was not sufficient publication and 
tlie sale amount was unduly low and thus 
enormous loss has accrued to the estate. 

While I am inclined to think that there 
is some force in these objections, I am of 
opinion that under section 69 the point need 
not be determined in this suit as desired by 
defendants Nos. 1 and 2. The expression **any 
per son damnified may have his remedy in 
damages does nor, in my opinion, necessarily 
cast on the Court the duty of ascertaining 
the damages and deducting the same from 
the amount of debt claimed. 

Fourth There is the personal 

liability and it is not barred by limitation 
Therefore, plaintiff is entitled to a decree 
under section 88, Transfer of Property Act, 
with liberty to apply for a decree under 
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section 90 [see Damodar Sakarchand v. 
Vyanliu Qatigu Ram (1).] Nothing more need 
be done now. 

Fifth issue .—The legatees were set 
np by 1st defendant, and plaintiff, to avoid 
any possible defect, brought in all the 
persons named by 1st defendant in her list, 
dated 11th February 19G6. Whether other 
legatees exist or not is not known. The Will 
itself is not produced and no legacy is proved. 
If there are legatees, plaintiff is interested in 
proving the debt even against them in order 
that there might be no impediment when he 
proceeds against the assets. But he has 
joined all those whose names were disclosed. 

So, I find the issue in the negative. 

Sixth issue .—Fifth defendant was given 
out by 1st defendant as one of the legatees. 

Plaintiff had no other means of knowledge 
and he had to remove all defect of parties. 
If 5th defendant is not a legatee he has only 
to retire. If any costs are due to him, the 
same must be paid by 1st defendant and not 
by plaintiff. 

Seventh issue .—Somehow no specific 
issue has been raised on plaintiff’s right to 
claim the higher rate of interest as he has 
done. But the objection is shadowed forth 
in para. 4 of 1st defendant’s written 
statement. The provision as to a higher rate 
of interest as from the date of the bond and 
not merely from date of default (here 
plaintiff has claimed it from date of tho 
original obligation itself, i.e., the date of sale) 
is ordinarily held to be penal and plaintiff is 
entitled only to reasonable compensation. 
But 1 do not regard the terras of Exhibit A 
as stipulating for payment of the enhanced 
rate from the date of sale or of the bond 
itself (in respect of the 2nd and subsequent 
instalments). In any view, 6} per cent, is 
a moderate rate of interest and here I allow 
it from 1st February 1904 on the amount 
then due. Piior to that date interest is 
allowed only at 4 per cent, per annum. 

Subject to this deduction in interest, 
the rest of the amount sued for is decreed in 
terms of section 88, Transfer of Property 
Act, with costs thereon with interest, with 
lihei'ty to apply under section 90. Defend* 
ants to bear their several costs. 

(1) 9 Horn. L. R. 199; 31 B. 244. 


The defendants appealed to the High 
Court, 

Air. K. Balamakunda Aiyar, for the 
Appellants. 

Mr. J. L. Rozario, Government Pleader, 
for the 1st Respondent. 

JUDGMENT.—The appeal relates only to 
one instalment of the debt due. The appel* 
lant’s Vakil says it may be taken to moan the 
last or 8th instalment. On the construction 
of the document A, we are of opinion that 
the appellant’s contention is well founded. 
There is no provision in the document 
that, in default of payment of any of the 
instalments, the whole debt shall become 
due. When default is committed, the 
creditor is entitled to sell the property 
and apply the proceeds of the sale to the 
balance of the debt due. We are of opinion 
that the word ^due* in the context means 
payable. The whole debt was nob due in 
this case at the same time. This is made 
clear by the next provision, that, if the 
sale does not realize what is due to the 
creditor, the debtor’s other properties 
might be proceeded against for the balance 
then due. We must, therefore, allow the 
appeal and modify the decree of the lower 
Court by dismissing the suit so far as it 
relates to the last instalment with propor¬ 
tionate costs thereon both here and in 
the lower Court. The plaintiff will have 
his costs in the lower Court on the re¬ 
mainder of the claim. The appellant will 
not have any costs in this Court on the 
portion of the appeal relating to costs. 

Appeal allowed: Decree varied. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 167 op 1911. 

May 1, 1912. 

Present: —Mr. Justice Wallis and Mr. Justice 

Sankaran Nair. 

KUTTUVA N. LETCHUMANA BAGA- 

VATHAR —Appellant 

VCTSUS 

THOPPAI L. VENKATRAMAIER— 

Respondent. 

'Irawfer of Property Act (IV of 1882), s. 
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feroj right to cut and appropriate plants — Regisira- 
tion. 


A transfer of the right of cutting and appropriate 
ing “plants now standing or that may hereafter form” 
on certain land, is a transfer of an interest in im¬ 
moveable property and, therefore, it can only be 
made by a registered instrument. 

Seeni Chettiar v. fJanthanathan Chettiar, 20 M. 58 (F. 
B.), followed. 

Syad Ajam Sahib v. Ananthanarnyana Iyer, 35 M. 

9.5; 8 M. L. T. 437; 8 Ind. Cas. 668; 1 M. W. N. 7G6; 
2L M. L. J. 202, distinguished. 

Second appeal against the decree of the 
District Court of Madura, in A. S. No. 70 of 
1910, presented against that of the District 
Mnnsif of Madura, in Civil Suit No. 375 
of 1908. 

FACTS.—The material facts appear from 
the following extracts from the Munsif’s 
judgment; — 

** This is a suit to recover Ks. 300 as 
damages and to obtain an injunction.” 

The defendant and one Vasudeva lyen 
had taken up from one A. L. A. R. 
Arunachalam Chettiyar the right of cutting 
and appropriating the leaves of certain 
plants within a speciHed area. The defen¬ 
dant and the said Vasudeva Aiyan have 
executed a document in respect thereof. 
But no document has been executed in their 
favour or by any one on behalf of the said 
Chettiyar.” 

** The case in the plaint shortly is that 
the defendant agreed to transfer and 
transferred to the plaintiff his interest in 
the transaction for a consideration of Rs. 40 
and receiving the said Rs. 40 and another 
sum of Re. 25, being one lialf of the amount 
left in deposit with the said Chettiyar by 
the defendant and the said Vasudeva lyen 
under their agreement, consented that the 
plaintiff should execute a document as to 
the same in favour of the defendant, that, 
accoidingly, the plaintiff executed such 
document and handed it to the defendant, 
that the defendant received the same but 
has subsequently not allowed the plaintiff 
to enjoy the profits of the transaction and 
appropriafed to himself his share of the 
profits and that, therefore, the defendant 
is liable to pay to the plaintiff Rs. 300 
assessed as the value of such damages and 
that an injunction should be granted res¬ 
training the defendant from interfering 
with the enjoyment by the plaintiff of the 
profits of the succeeding faslis. At the 


date of the suit the profits only of Fasli 
1317 had been realised. The original 
document with the Chettiar by the defen¬ 
dant and Vasudeva Aiyan was for five 
years, that is, FasUs 1315 to 1319. The 
agreement with the plaintiff was only for 

FasUs 1317, 1318 and 1319. The plaint 
asks for danoages as to the Fa&li 1317 and 
injunction as to Fash's 1318 and 1319. It 
is also stated in the plaint that if it is 
found that the injunction cannot be granted 
for FasUs 1318 and 1319, damages at the 
same rate as to FasUs 1317 might be 
awarded.” 

“ The pleas of the defendant are that 
there being no document executed by him, 
the plaintiff has acquired no title, that the 
.suit is barred by limitation and that the 
suit is not cognizable in the original side. 
It is also pleaded that the suit is bad for 
non-joinder of the said Vasudeva lyen. On 
the facts it is pleaded that the defendant 
agreed to transfer his rights to the plaintiff 
only on condition that the plaintiff procured 
the signature of the said Vasudeva lyen in 
the document which was to be executed by 
the plaintiff and the plaintiff obtained for the 
defendant a share in a similar transaction 
held by the plaintiff’s brother, that the 
plaintiff executed a document and tendered 
to the defendant the same but without the 
said attestation and without obtaining for the 
defendant a share in the transaction held 
by the brother, that thereupon the defen¬ 
dant refused to accept the document as 
proper and returned it to (he plaintiff and 
that, therefore, the plaintiff has acquired no 
right whatever. It is also pleaded that 
the proper remedy for the plaintiff even 
upon the facts alleged in the plaint is to 
ask for joint possession or ejectment bat 
not for damages and that, therefore, the suit 
is not maintainable. This is the plea in 
paragraph 6 of the written statement.” 

“ It appears that the original transaction 
between the defendant and Vasudeva lyen 
on the one hand and the Chettiyar on the 
other has been cancelled by the Chettiar’s 
agent for the reason that the two first 
mentioned persons did not duly pay the 
amount payable under the document exe¬ 
cuted among them. It is also pleaded 
on behalf of (he defendant that, therefore, 
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the plaintiff can have no cause of action 
noder it.*’ 

The written stEtement raised a vag^ue 
and general plea of estoppel, but the plea, 
such as it was, wag given up at the time of 
the iBSues as appears from the note of my 
predecessor.” 

The issues (which have been settled by 
ray predecessor on the 1.2th March 1909) are 
as follows 

“1. Whether there is a valid lease in favour 
of the plaintiff ?” 

[The remaining issues not being material 
are omitted.] 

On the let issue, the Munsif made the 
following observations:_ 

Isi Issue The pleadings proceed on the 
basis that both the transactions amounted to 
leases. But the es.sence of a lease is that 
the suppo.sed lessee should have a right to 
exclusive occupation of the parcels supposed 
to be leased. In this case, however, the 
parties supposed to be lessees are entitled 
to only to cut and gather a particular crop 
on the premises. The owner is entitled (o 
put the property to any use not inconsistent 
with such right of (he supposed lessees. 
Keally, what (he defendant and Vasudeva 
Jyen obtained under the document is only 
a right of profit to enure for five years, it 
IS also a right of exclusive profif. because 
there is a provision in the document between 
the said Chetfyar and tliem that tlie former 
shall not allow any other to gather the same 
leaves. However this may be, the right 
acquired by the two persons was nothing 
more extensive than a profit a preti'Ier. 

The question, therefore, is whether it 
can be considered that (he two persons had 
not acquired that right, because no document 
has been executed by the Chettiar in their 
favour. This issue has evidently been raised 
with reference to the decision in [Turof 
Suhih V. Esuf Sahib a)], which relates 
to a lease. But there is no provision of 
law which enacts that an incorporeal right 
such as a profit could be created only by 
an instrument in vrriting. 1 am aware 
tliat .section 54 of the Transfer of Property 
Act requires tliat a sale of intangible things 
must be made by registered instruments. 
But, 80 far as the transaction between the 

(1) 30 M. 322; 2 Bf. L. T. 270: 17 M. L.J. 305. 


Chettyar on the one hand and the defendanfc 
and Vasudeva lyen on the other is concerned, 
it was not a sale or other transfer of 
incorporeal right. It was the case of a 
creation de novo of the right. Section 54 
of the Transfer of Property Act applies only 
when an intangible thing in esse is 
transferred to another. Indeed, in this very 
case, probably, the transaction between the 
defendant and the plaintiff might come 
under section 54 of the Transfer of Property 
Act. But, so far as the transaction between 
the Chettyar, on the one hand, and the 
defendant Vasudeva lyeu. on the other, is 
concerned, it is clear that section 54 of the 
Transfer of Property Act does not apply. 
It is also true that it is enacted in section 
8 of the Easements Act that an easement 
may be imposed by any one in the cir¬ 
cumstances aud to the extent in and to 
which he may transfer his interest in the 
heritage on which the liability is to be 
imposed.”_^ Under the definition in that Act, 
the word ‘‘easement” includes also a “profit,” 
But this section relates not to the mode 
by which the easement or profit should be 
created, but to the extent of the right 
which an owner could possibly create; for 
example, if an owner is entitled to a certain 
property only for life, he could not impose 
a right of profit on it to enure beyond 
his own life-time. The object of the 
section is not to provide that such owner 
could impose such profit in a particular 
mode although it was intended to enure only 
during the life-time of the owner. It 
follows, therefore, from the above reasoning 
that it cannot be said that the defendant 
and Vasudeva lyen did not acquire any 
right because no registered instrument was 
executed on behalf of the Chettyar. Section 
17 of the Registration Act, it is hardly 
necessary to say, does not require a written 
instrument for any transaction. Jfc only re¬ 
quires that, if a written instrument is exe¬ 
cuted as to particular transactions, it must be 
registered. The Registration Act strikes at 
documents and not transaotiona. The right 
to cut and carry the leaves, therefore, became 
vested in the defendant and the said 
Vasudeva lyen by the oral transaction 
between the agent of the Chettyar and 
them and the nature and provisions of the 
transaction are well evidenced by the docu- 
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ment executed by them to the Ohefctiyar 
(copy Exhibit B). 

But the plaintiff’s right is somewhat 
on a different fooling. If he has acquired 
any right, it could only be by a transfer and 
not by original creation. Section 54 of the 
Transfer of Property Act, therefore, applies ; 
and it is provided in that section that the sale 
of an intangible thing can be made only by a 
registered instrument and the obvious 
principle enunciated in the said case of Turof 
Sahib V. Esiif Sahib (1) applies and in order 
that the plaintiff may acquire a valid title, 
the registered instrument must be an 
instrument executed by the transferor, 
that is, in this case the defendant. There 
being no such document, the plaintiff has 
acquired no title. On the 1st issue, I 
find that the transactions in favour of the 
defendant and Vasudeva lyen are neither 
of them leases and that the plaintiff has 
acquired no title, as there has been no 
registered instrument executed by the defen- 
dant in his favour as required by section 51 
of the Transfer of Property Act.” 

On appeal, the District Judge reversed 
the Munsit’s finding by the following judg- 
ment:— 

The first point for consideration in con¬ 
nection with this appeal is whetlier what 
the plaintiff describes as the leases of the 
right of cutting and appropriating the 
leaves of certain plants on a certain tract 
of land are valid transfers of interest in 
property. I am unable to concur with the 
District Munsif’s views expressed in paras. 
21 and 22 of his .iudgment that tlie trails- 
action by which the transfer of this right 
is said to have been effected by Subrainania 
Iyer (as the agent of Arunachellara Chet- 
tiarj to the defendant and Vasudeva lyen 
stands on a different footing from the tran¬ 
saction by which, it is alleged, a transfer 
was effected of defendant’s interest to the 
plaintiff. Tlie right was certainly one which 
existed and was enjoyed by Arunachellam 
Chettiar at the time when his agent pur¬ 
ported to transfer it to the defendant and 
Vasudeva lyen and I cannot understand 
what the District Munsif means by saying 
that the transfer was a creation de novo of 
a right, Arunachellam Chettiar had, as 
lessee of the village, all the rights of a 


lessee in the land on which the trees grew 
and inter alia the right to cut the leaves 
of the trees. It was one of this bundle 
of rights which his, agent transferred to 
the defendant and Vasudeva lyen and the 
right transferred was certainly an existing 
right or interest in property at the time of 
transfer. If the transfer by defendant of 
his share of the right thus acquired to the 
plaintiff can only be effected by a registered 
document executed by the transferor .it 
seems to me clear that the transfer of Sub- 
ramauia Iyer to defendant and Vasudeva 
lyen could only have been effected in the 
same way. In determining the effect of 
the two transactions in question, it is well to 
determine, firsts what was as transferred 
according to the plaintiff’s case. The right 
to cut the leaves on the plants, which were 
growing at the time when either transaction 
was entered into, was only an interest in 
growing crops which are moveable property 
and no registered document is necessary to 
effect the transfer of such an interest. Some 
crops such as cultivated cotton crops remain 
on the land lor two years and a right to 
gather cotton during a period of two years 
from crops which are in existence at the 
time of the contract is certainly only an 
interest in moveable property. In the case 
of the shrubs whose leaves the defendant 
and Vasudeva lyen obtained a right to 
cut for a period of live years, there is no 
evidence to show how many of these shrubs 
were growing when they entered into the 

contract with AruiuichellamChetty’s agent but 
the terms of Exhibit B show that that right 
was to be exercised with respect to future 
growths as well as the existing shrubs. The 
right to cut the former was clearly a right 
in immoveable property as decided in the 
ruling, in See,n Chettiar v. Santhanathan 
Chettiar (2) and ilammikkutti y. Puz. 
hakkal Edom(3). The original transfer of 
this right, therefore, by Arunachellam 

Chettiar 3 agent to defendant and Vasudeva 

lyen could only have been effected by 
a registered document and the same holds 
good as i^gards the transfer by defendant 




, , ^ .ouuu u I'raDater 

can only be effected by registered docamaat 

(2) 20 M. 58. ' 

(3) 29 M, 353 at Dj367^ **' 

Vakil 


233 


INDIAN OASNS. 


[1912 


KUTTQVA LETCaUMANA BAGAVATHAR V. THOPPAl L. YENKATARAMIEB. 


execated by the person in whom the right 
was vested at the time of the transfer. In 
the present case, there are the registered 
documents, Exhibit B and Exhibit A, which 
evidence the terms of the contract entered 
into (1) between Arunachellam Chettiar’s 
agent and defendant and Vasudeva lyen 
and (2) defendant and plaintiff, but both 
these documents are signed only by the 
transferees and were accepted by, though not 
signed by, the transferors. They are none 
the less valid contracts. They are not 
obnoxious to the Stamp or Registration law. 
They would certainly operate to convey the 
transfer of a mere license but more than that 
was contracted for, iiz., a grant of an interest 
in moveable and immoveable property. I 
am not prepared to hold that they are in¬ 
operative as transfers of such a grant on the 
strength of the ruling in Turn/ Sahib v. Esuf 
Sahib (1) which deals with the four forms 
of transfer of property mentioned in the 
Transfer of Property Act and nothing more. 
It is settled law that there are other valid 
modes of transferring property besides those 
referred to in the Transfer of Property Act 
and I do not understand why it should be 
conteudeil that no transfer can be effected 
unless the transferor signs the instrument 
evidencing the same. If an instrument 
evidences a contract by the terms of which 
the transferor is bound to do or abstain 
from certain acts and if the effect of his 
so doing or abstaining secures for the 
tninsferee the full enjoyment of an interest 
in the property which forms the subject- 
matter of the contract, I fail to see what 
further is necessary to effect the transfer 
of that interest or why the instrument 
should be held to be inoperative as to such 
transfer. 

In the present case, I hold that the 
contracts evidenced by Exhibits B and A are 
binding on all the parties thereto. Under 
them, the transferors were bound by implica¬ 
tion to abstain from obstructing the trans¬ 
ferees from enjoying tlie right of cutting the 
leaves directly or indirectly and the transfer 
of the right, so far as the transferor and 
transferee are concerned, was thus fully 
effected in both cases by documents, which 
are not obnoxious to the provisions of either 
the Stamp or the Registration law. 

4 . It has to be observed, however, that, as 


held in Mammikkutti v. Puzhakkal Edom 
(8),such grants as those evidenced by Exhibit 
B and Exhibit A do not cany with them 
an implied covenant for title or quiet enjoy* 
ment {vide page 357 of the ruling). 

It remains to be considered whether 
Exhibit A was given effect to as plaintiff 
contends. With regard to this point, I 
entirely differ from the District Munsif’s 
finding on the facts. The contract between 
the plaintiff and the defendant has been 
reduced to writing in the original of 
Exhibit A and, when this is so, oral evidence 
is not admissible to alter or vary the terras 
of the contract as therein disclosed. The 
oral evidence adduced by the defendant has 
also, in my opinion, not been properly appre¬ 
ciated by the District Munsif for the new 
case, which defendant for the first time set 
up in cross-examination, to the effect that a 
a part of the consideration for his agreement 
with the plaintiff was that he should get 
share in some other transaction in which 
plaintiff’s brother was concerned, is not proved 
by any other evidence. Further, there is 
no mention in notice Exhibit F that one of 
the conditions of the agreement was that the 
plaintiff should obtain the consent of 
Vasudeva lyen to the contract. The recitals 
in the receipt Exhibit 0 corroborate plain¬ 
tiff’s evidence that the defendant agreed to 
accept the original of Exhibit A as embody¬ 
ing the terms of the contract. If defendant 
refused to abide by the terms of the Exhibit 
A after that, he was guilty of a breach of the 
contract. 

6 . With regard to issue S, the issue as it 
stands seem to me to be meaningless because it 
is admitted on both sides that the original ag¬ 
reement which Arunachellam Obettiar enter¬ 
ed into with the defendant and Vasudeva lyen 
was cancelled by Arunachellam Chettiar. It 
is in connection with this cancellation of the 
original agreement between Atucachellam 
Chettiar’s agent and defendant and Vasudev# 
lyen that the ruling in MaminakkutU v. 
Puzhakkal Edom (3) becomes important. 
Defendant’s contract with plaintiff cannot be 
presumed to carry with it an implied cove¬ 
nant for title or quiet enjoyment. 1 hold, 
therefore, that plaintiff has no claim for 
damages against defendant after the date 
when the contract entered into by Arana* 
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chellam Chetty’s ageiifc was revoked, i.e., for 
Fastis 1318 and 1319. 


7. The Districfc Munsif assesses the dam¬ 
ages for Fasti 1317 afc Rg. 182 and there 
IS no objection taken to this finding in the 
Appeal Memo. A further sura of Rg. 25 must 
be added to this sum on account of the deposit 
which plaintiff expected to get refunded afc 
the end of the contract. 

8. I grant the plaintiff a decree for damages 
for Rs. 182 plus Rg. 25=R3, 207 and pro¬ 
portionate costs throughout. In other res- 
pecfcs, the appeal is dismissed with costs.” 

Mr. (7. ,8. Venkatachariar, for the Appel¬ 
lant. 


Mr. K. N, Aiya^ for the Respondent. 

The defendant appealed to the High Conrt. 
which passed tlie following 

JUDGMENT.—This is a case of transfer 
by a joint sub-lessee of his interest in the 
sub lease. The transfer is of the “nmart 
plants now standing or that may hsre- 
aiter form in the undermentioned villages,” 
and was, therefore, a transfer of an interest 
in immoveable property according to the 
decision in Setni Ghettiar v. Savthanathan 
Chettiar (2). Therefore, it can only be 
made by a registered instrument executed 
by the transferor. The recent decision in 
oj/ed Ajam Sakih y. Ananthanarayana Iyer 
U; does not apply as the document before 
U8 IS not a lease, and we are not pre¬ 
pared to extend it. We allow the appeal 
and restore the decree of the District 

Munsif with costs hero and in the lower 
Appellate Court. 




(A\ ‘ir »r o- . Appeal olloweil. 

K 7(r M ® 1 il- 
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ALLAHABAD HIGH COURT. 
15ECOND Civil Appeal No. 783 of 1911 

May 27. 1912. 

Fr€sent:~-Ur. Justice Kararaat Husain and 

Mr. Justice Chamfer. 

Musammat TAUFIQUNNISSA-Defendant 

—Appellant 

versus 

Musammat TA&KIN BAN U—Plaintiff- 

Respondent. 

AgraTcnanajAct (11 of J901), s. 199 (1) (6)- 
Decision oj Revenue Court^Rea judicata ' 


Section 199 of tho Agra Tenancy Act, 1901, is con- 
fined to questions of title to land. 

'^herc a Kevenue Court docs not act under section 
199 (1) (6) of the Agra Tenancy Act, its decision does 
not operate as rea Judicata. 

Beni Pande v. RajaKausal A’ishore, 29 A. 160:4 A. L. 

Sheobalak, 29 A 

601; A. W. N, (1937) 189; 4 A. L, J. 545, referred to 

Second appeal from the decision of the 
District Judge of Shahjahanpur, dated the 
IGfch June 1911. 

Dr. batish Chandra Bansrji, for the Appel¬ 
lant. 


Mr. Abdul Raoof, for the Respondeat. 
JUDGMENT.—This appeal arises out of 
a suit brought by the respondent for posses¬ 
sion of a plot of land No. 817/2 and 20 trees 
standing on the plot. The first Court gave 
the respondent a decree for possession 
of the land but dismissed her claim to the 
trees. On appeal her claim to the trees 
also was allo wed by the District Judge. 

The facts are fully stated in the judgment 
of the lower Appellate Court. It will be 
.sufficient to give a short summary of them 
here. Ahmad Hoasein and Nuruddiu owned 
land including No. 817, on which Ahmad 
Hos.sem planted a grove. Ahmad Hossein 
was succeeded by his daughter Tausif- 
uuuiasa who in January 1895 sold part 
of her zemindari to Wahiduddin husband 
of the respondent. The sale-deed stated 
expressly that groves were included In 
September 1898, a partition was effect¬ 
ed between Tausifunnissa and Wahiduddin 

by wliich No. 817 was allotted to the latter 

and h^lkhraddin a son of Nuruddin already 
mentioned. In December 1899, Tausif- 
uums.sa transferred her property including 
xNo. 817 to Taufikunnissa the present 
appe lant. In 1908, there was another 

T \ T '"a® sub- 

divided and No. 817/2 was allotted to the 
m«Aa/of the respondent and Shafi Ahmad 
the latter being appointed lamhardar. All 
this time the appellant had remained in 
possession of the plot as a tenant. In 1909 

fc>hati Ahmad as lamhardar sued her for 
possession of the trees. The Munsif, whose 
jadgment is dated June 10th, 1909, dismissed 
that suit holding that the appellant was 

l ‘'’e same 

time ..h^ah Ahmad again as lambardar sued 

in the Revenue Court for the ejectment of 

the appellant. On August 3, 1899 an 
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AesisLaDt Collector allowed the claim aa far 
as the land was concerned but excepted the 
trees from the operation of big order saying* 
that it bad been decided by a competent Court 
that the trees belonged to the appellant. 
In 1910 there was a partition between Sljafi 
Ahmad and the respondent at which No, S17/2 
was allotted to the respondent. The 
present suit was instituted by the latter in 
September 1910. It originally embraced a 
claim to possession of the whole plot on 
the allegation that although the appellant 
had been ejected by the Revenue Court, 
she had re-entered on the land. We are 
concerned now with the claim to the trees 
only. 

In the Courts below and here, the appel¬ 
ant has urged that her title to the trees is 
res judicata under the decision in the Civil 
Suit of 1909. The final decision in that case 
is that of the High Court and it is clear, as 
the learned District Judge has pointed out, 
that the High Court did not decide the ques¬ 
tion of the title to the trees. It confirmed 
the dismissal of the suit on the ground that 
whether the trees belonged to the appellant 
or not she could not be deprived of the 
enjoyment of them while she remained tenant 
of the laud. In this Court it has been argued 
that question of title is res j?idicata under the 
decision of the Assistant Collector of August 
3, 1909. We were referred to section 19t) of the 
Tenancy Act and the decisions in Beni Paude v. 
Baja Knusal Kishori (1) and Bihari v. 
Shcobalak{2). In the first place, the Assistant 
Collector did not decide any question of title. 
He declined to do so saying that the question 
had already been decided by a competent 
Court. It is clear that he did not act under sec¬ 
tion 199 (1)(6). He relied upon the decisions 
of tlie Mnn.sif and Subordinate Judge in the 
Suit of 1909 which, as already explained,were 
not confirmed in their entirety by the High 
Court. He relied also upon a decision of the 
Uevenue Court but the learned Advocate for 
the appellant has been unable to show us 
what that decision was or wlieu it was pro¬ 
nounced. Next the dispute before the 
A.ssistant Collector did not relate to land as 
defined in the Tenancy Act and section 199 is 
confined to questions of title to land. We must, 

(1) 2U A. 100j4A. L. J. 53; A. \V. N. (19U7)C. 

(2) 29 A. OOlj A. W. N. (J907) 189} 4 A. L. J, 645. 


therefore, hold that the question of the title 

to the trees is not res judicata. 

It has not been suggested that the appellant 
has acquired title to the trees by long con¬ 
tinued adverse possession. The appellant 
is, therefore, in no better position than was 
Tausifunnissa who transferred the plot to her. 
Ahmad Hossein, father of Taasifunnissa, held 
the land on which he planted thetreesjointly 
with his co-sharer, Nuruddin. Tausifannissa 
succeeded to his rights whatever they were. 
When at the partition between Tausifunnissa 
and Wahiduddin the plot was assigned to 
the latter the trees presumably went with 
the laud and Wahiduddin became the owner 
of the trees. There is nothing to suggest 
that the trees did not pass to him except 
the fact that Tausifunnissa remained in 
possession of the plot It has been found, 
however, that Tausifunnissa and after her 
the appellant were tenants of the plot. In 
the Civil Suit of 1909 it seems to have been 
suggested that Tausifunnissa must be re¬ 
garded as having been the owner of the trees 
because Wahiduddin witnessed the deed of 
gift of December 1899. This point has not 
been raised in the present case and cannot 
be taken up now. It is a fact that the 
appellant and Tausifunnissa before her have 
held posse.ssiou of the trees for a large 
number of years but that may be explained 
on the ground that they were tenants of 
the plot. The appellant has failed to 
establish a title to the tree. The appeal is, 
therefore, dii’missed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 505 of 1911. 

May *23, 1912. 

Present: —Mr. Justice Karamat Husain and 

Mr. Justice Tudball. 

RAM DAWAR RAI and others— 
Plaintiffs—Appellants 
versus 

BHIRGU RAI AND OTHERS — Defendants— 

Respondents. 

MovltjiKjc hy conditional sale — Foreclosure—Limitation 
Act (XV of 1877), Sch. II, Arts. 135, 144, Ur-TAmita- 
tion Act(XlV of 1859), s. 1, cl. 12 —Limitation Act (7X 
of 1908), s, 30, Sch. /, Art. 136. 
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A mortgage by coaditional sale was executed in 
1830 with a provision that tho mortgagee would be 
entitled to enter into possession of tho property if the 
mortgage-debt was not paid on a certain date in 1850. 
Tho debt was not paid on that date. No applica¬ 
tion under Regulation VII of 1806 was made for fore¬ 
closure of the mortgaged property. On 11th of July 
1910, the mortgagee brought a suit for foreclosure: 
HeUi, that tho suit was barred by limitation. 

The cause of action arose on the mortgagor’s failure 
to pay the mortgage-money on the due date in 1850 
and tho mortgagee’s right to possession of the pro¬ 
perty mortgaged was extinguished under section 1, 
clause 12 of Act XIV of 1859 as soon as twelve years 
had elapsed from tho due date and the subsequent 
creation of foreclosure suits could not revive the 
extinct right. 

Section 31 of tho Limitation Act, IX of 1908, bad, 
therefore, no application and the suit was barred by 
Article 135 of tho Limitation Act. 

Srinath Das v. Khettcr Mohu,n Singh^ 16 C. 693 at p. 
700; 16 I. A. 85, followed. 

Second appeal from the decision of the 

District Judge of Ghazipur, dated the 16bh 

February 1911. 

Dr. Satish Chandra Banerji^ for the Appel¬ 
lants. 

Mr. A. Kareem (with him Mr. Surendro 
liath Sen), for the Respondents. 

JUDGMENT.—On Sawan Sudi Ashtami 
1237 (28th July 1830), a mortgage by 
conditional sale wa.s executed by Pabarn 
Rai and Ohittra Bal Rai, predeces.sors in-title 
of the defendants Nos. 1, 2 and 3, in favour 
of Bachau Rai, predecessor-in-title of the 
plaintiffs, to secure a sura of Rs. 800. The 
deed contains a provision to the effect that 
the mortgagee shall be entitled to posses¬ 
sion at the end of 1257 (IStli of September 
1850) on default of payment of the mort¬ 
gage-debt on the due date. 1 may note 
here that due date in the judgment of the 
first Court is stated as the -i^h of Oc¬ 
tober, 1850 and in that of the lower Appel¬ 
late Court as the 4th of April 1850. 

No application for foreclosure was ever 
made under Regulation XV!I of 1806, but 
on llUi of July 1910, a suit for foreclosure 
was instituted. Limitatiou was pleaded in 
defence. The Courts below accepted it and 
dismissed the suit. 

The contention in second appeal is that 
the suit is not time-barred. The substance 
of the argument of the learned Vakil for the 
appellants is as follows : — 

The mortgage by conditional sale in suit 
was executed when Regulation XVII of 
1806 was in force. Section 8 of that 
Regulation allowed a mortgagee to apply 


for foreclosure on the expiration of the 
stipulated period cr at any time subsequent 
before the sum lent is re-paid and , fixed no 
time within which to apply. With regard to 
the language of the section, a Pull Bench of 
this Court in Buldeen v. Qolab Koonwer(l) held 
that there was no limitation for an application 
to foreclose under Regulation XVII of 1806. 
The Limitation Acts of 1859 and 1871 
contain no express provisions for foreclosure 
suits nor was there anything in section 28 
of Act XV of 1877 to extinguish the mort¬ 
gagee’s right to take foreclosure proceedings. 
Such being the case, the right to foreclose 
was in existence when Act X / of 1877 came 
into force and Article 147 of that Act gave 
to the mortgagee the right to sue for 
foreclosure 60 years from the date when the 
money secured by the conditional sale became 
due i,e., the 18th of September 1850. The 
suit, therefore, which was brought on the 
11th of July 1910 was, according to the 
provisions of section 31 of the present 
Limitation Act (IX of 19C8), not barred 
by limitation. 

Article 135 of Act XV of 1877 has no ap¬ 
plication to a foreclosure suit. In terms it 
applies to a suit for possession as a mortgagee 
and there is a radical distinction between pos¬ 
session as a mortgagee and posses.siou as an 
owner. 

The Calcutta High Court cases, in Deno- 
nath Qangooly v. Nursing Proshad Dass (2), 
Ram Chunder Ghonsul v. Juggutmanmohiney 
Dobee (3), Modun Mohun Ghowdhry v. Ashad 
Ally Beparee (4) and Shurnomoyee Dasi v. 
Srinath Das (5), proceed on the assumption 
that when a mortgage by conditional sale 
contains a stipulation that on failure to 
pay on the due date tlie mortgagee is 
entitled to possession as an absolute owner 
and discard the provisions of section 8 of 
Regulation XVII of 1806. Slrictly speaking, 
they have no bearing on the limitation 
applicable to a foreclosure suit. The Privy 
Council case in Srinath Das v. Khetter MoJmn 
Singh (6) i.s based on the notion of an 
English mortgage in which the mortgagee 

(1) N. W. P. II. C. 1867 (F. B.) lOJ. 

(2) 14 B. L. 11. 87; 22 W. R. 90. 

(3) 4 C. 283: 3 C. L- R. 336. 

(4) 10 0. 68; 13 C. L. R. 51. 

(5) 12 C. 614. 

(6) 16 C. 693 at p. 700; 16 L A. S.5. 
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bscomes the absolute owner of the property 
mortgaged with a liability to re-convey on the 
happening of certain events. 

The cases in Murlidhar v. Kanchan Singh 

(7) and Karim Dad Khan v. Mustaqim Khan 

(8) are in conflict with the Full Bench casein 

Buldeen v. Golah Koonwer (1). That Full 
Bench case had not been overruled. The 
learned Vakil for the respondent urges 
that the rulings of the Calcutta and the 
Allahabad High Courts, which have been 
referred to by the learned Vakil for the 
appellants, expressly lay down that twelve 
years limitation applies to the pi’esent case, 
that the Privy Council case in Srinath Das 
V. Khetter Mohun Shigh (6) is conclusive 
on the point and that the cases in Janki v. 
MusatnmatJai Dei (9) and v. Ishri 

Pershad (10) are to the same effect. 

Apart from the case law on the subject, 
there is much force in the contention of the 
learned Vakil for the appellants that theie 
is no limitation for an application to foreclose 
under Regulation XVll of 1806 and that 
the present suit is not barred by time, but 
the rulings of this Court, the Calcutta High 
Court, of Oudb, of the Punjab and of the 
Privy Council are against him. 

So far back as in Denouath Gangcoly 
T. Kursing Proshed Doss (2>, in a suit upon 
mortgage by conditional sale providing that 
the mortgage-debt should be paid on the 
9th of July 1855 and that on default of pay¬ 
ment the deed of conditional sale should 
become one of absolute sale and that the mort¬ 
gagee should thereupon acquire the absolute 
proprietary right, it was held that the cause 
of action arose on the 9tli of July 1855, when 
default was made in payment of the mortgage- 
debt and the suit, not having been instituted 
within twelve years from that date, was barred 
by section 1 clause 12 Act XIV of 1859 and 
that no new cause of action arxse by reason 
of the foreclosure proceedings on the expiry 
of the year of grace iu August 1868. 

Since the decision iu tlie above case, the 
trend of authority in the Calcutta High 
Court has been in the same direction regard¬ 
ing suits on mortgages by conditional sale 
which contain a stipulation to the effect that 

(7) 11 A. M-l. 

(H) 2i: A. 1. 

(D) 9 O. 117. 

(10; 35 i». IL 


[I9i2 

on failure to pay on the due date the mort¬ 
gagee will be entitled to possession. In 
Kam Chunder Ghosaul v. Jugguimwnmo~ 
hiney Dohee (3), it was held that the suit by a 
mortgagee under a conditional sale was 
barred by Act XIV of 1859 as being brought 
more than 12 years after the cause of action 
arose and that that Act not only barred the 
remedy but extinguished the right and that, 
therefore, the plaintiff could derive no 
advantage from the extended period of 
limitation given by Article 149 of Act IX 
of 1871 which repealed the Act of 1859. 

Modun Mohun Ghowdhry v, Ashad Ally 
Beparee (4) expressly draws a distinc¬ 
tion between the conditional sales iu 
which there is a stipulation that the mort¬ 
gagee on default of payment of the mortgage 
debt is to take possession of the property and 
those in which there is no such stipulation and 
lays down that in the former case he has 
twelve years from the date of default and that 
in the latter the right of the mortgagee to 
take possession does not accrue until after the 
expiration of the year of grace. 

Shurnomoyee Dati v. Srinath Das (5) rules 
that a mortgage iu the English form between 
Hindus in the vwfussil outside Calcutta has 
always been treated by the Courts as a mort¬ 
gage by conditional sale and that under Act 
XIV of 1859 a mortgagee was ordinarily 
bound to bring his suit within twelve years 
from the date of default and was barred there¬ 
after. This is an important case. It went up 
in appeal to tlie Privy Council and the decision 
of the High Court was uplield. See Srinath 
Dasv, Kkettar Mohun Singh (6). In Otrwar 
Singh Pkakur v. Darain Singh (11) the fol¬ 
lowing important passage occurs **lJud 0 r 
the Ads of 1859 and 1871, the law of limita¬ 
tion governing suits by mortgagee.s under Am/- 
kohala or bill of conditional sale was as fol¬ 
lows:—Where a Aat-Ao5afa gave to the mort¬ 
gagee the right to recover possession on default 
of payment, the period of limitation for a suit 
based upon this stipultion was 12 years, see 
Brojonath Kundu Ghowdhry v. Klielat Ghandra 
Ghose (12), Article 135 of the Act of 1871. 

In Courts not established by Royal Charter 
in the Pres’.dency of Bengal, the period of 
limitation for a suit for possession of the raort- 

(11) 11 C. 730 at p. 73G. 

(12) IIM. J. A. UM 8 B, L, tt. 104: 16 V{, R. 
(P. C.) 33. 
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gashed property, up>a the onditbaal siU ba- 
* coming absolute under the provisions of Regu¬ 
lation XV/I of 1806, was 12 years from the 
date when Ihe sale became absolute, Qhina- 
ram Dohey v. Ram Monaruth Dohey{\Z)\Madun 
Mohun Ohowihry v. Ashid Ally Beparee (4), 
But in the cases where the right of the mort¬ 
gagee has been extinguished by the law of 
limitation, the proceedings under Regulation 
XVII of 1806 did not give a fresh start. See 
Madun Mohun Chowdhry v, Ashc4.d Ally Beparee 
(4). Now in the year 1877 when the present Act 
was passed, foreclosure suits were not known 
in the Courts not established by Rjyal Charter 
in the Bengal Presidency. In the year 
1877, therefore, suits under kul kobalai or 
conditional bills of sale for possession of the 
mortgaged property wei’o not covered by 
Article 147, The period of limitation for 
such suits, which was 12 years under the Act 
of 1871, was consequently not altered by the 
new Act. Srinath Dasv, Khettor Mohun Singh 
(6) is the most important case on the point. 
Their Lordships of the Privy Council in it 
remark:—‘ Prom this decree sixteen of the 
defendants appealed to the High Court. The 
Court was of opinion that the mortgagor’s 
right to possession determined on the 17r.h of 
February 1866; that the mortgagee’s right to 
bring a suit for possession was barred on the 
17th of February 1878; that with the right to 
possession was lost the right to take foreclosure 
proceedings under the Regulation of 1806; 
and that suits for foreclosure were then un¬ 
known in the Bengal Mofussil. They, therefore, 
concluded thabtlie suit was barred by force of 
Article 135 and they dismissed it against all 

defendants except Hurl Narain.No one has 

appeared, and their L )rdahip3 have not had 
the advantage of iieating argument in sup¬ 
port of the decree; bat after taking time to 
consider, their Lordship.s find themselves in 

agreement with the High Court.If Article 

185 is the one applicable to the case, the 12 
years there allowed ran out in the mouth of 
August 1878 at the latest. In order to succeed 
then, the plaintiff must show that Article 135 
is wholly inapplicable to this case. To do so 
it is contended that Article 135 applies only to 
those cases in which a mortgagee desires to 
take possession in that character; that if he 
wishes to foreclose he may do so within the 
time.limited by Article 147, that on the 1st 

(13) 7.C. L. R. 580; 6 C. 666 note. 


Jnly 1882 the right to maintain foreclosure 
suits was conferred on Bengal mortgagees; and 
that the Limitation Act immediately fastened 
ou those suits, and provided 60 years as the 
limit for them. 

‘’To this argument it is sufficient for the 
present case to answer that in the year 1878 
when no suit for foreclosure could bt brought, 
the right of Sharaa Suudari to possession was 
wholly extinguished, and the title of the 
purchasers under Huri Narain freed from 
mortgage. The subsequent creation of suits 
for foreclosure could not except by clear 
enactmont revive the extinct right, and in 
effect the clear enactment is the other way for 
section 2 clause (r) of the Transfer of 
Property Act says that nothing therein shall 
affect any right or liability arising out of 
a legal relation’ constituted before this Act 
comes into force, or any relief in respect of 
such right or liability.’ Their Lordships con¬ 
sider that within tlie meaning of this section 
the rights of the purcliasers to unencumbered 
ownership of their plots have arisen out of 
the legal relations between them and Huri 
Narain and Shama Sundari, It is, therefore, 
unnecessary to discuss what has beeu so 
much urged at tlie bar, uu., the effect to be 
attributed to Article 147 a provision which 
appeared for the first time in the Act of 

1877.” 

The ruling not only lays down that Atticle 
135 applies to the present case but answers 
almost all the points urged by the 
learned Va):il for the appellants, Janki v. 
Mitsammat Jai Dei (9) was a suit on a 
mortgage by conditional sale, dated the 3rd 
May 1S61, in vvliich the stipulation was that 
in default of payment on the due date the 
mortgagee would be entitled to possession. 
Article 135 of the Limitation Act of 1877 was 
applied. Wells, A. J. 0., had considerable 
doubts about the cise but the rulings of the 
Calcutta High Court and especially the ruling 
of the Privy Council in Srinath D is v. Khetter 
V. Mohun Singh (6) made him hold that the 
suit was barred by limitation. 

Regulation XVII of 1806 is still in force 
in the Punjab and in a suit ou a conditional 
sale \_Moman v. Ishri Pershad (10)], in which 
foreclosure proceedings were instituted more 
than 12 years after the determination of the 
Tuortgagor’s right to possession, it was held 
that the suit, not having been brought within 
12 years of the date fixed iu the mortgage 
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the payment of the mortgage money, was 
barred by limitation either under Article 135 
or Article 144 of Ihe Limitation Act of 1877. 
In Nagar v. Savdogar (14), it was held that 
there was no time limit for the foreclosure of 
a mortgage by conditional sale and that a 
mortgagee in possession was entitled to take 
out such proceedings at any time daring the 
subsistence of his mortgage and the learned 
Judges who decided the latter case 

distinguished the former on the ground of 
^ssessioD. Our own Court in Murlidhar v. 
Kanchan Singh (7), although the case of 
Buldeen v. Qolah Koonwer (1) was referred to 
by the learned Subordinate Judge in his judg¬ 
ment, held that in a suit for foreclosure upon a 
mortgage by conditional sale executed in 
1846, the plaintijf’s remedy was barred hy 
reason of Act XIV of 1839 during ihe 
currency of that Act and that the time 
within which he was entitled to maintain 
an action for foreclosure, if he had taken 
the proper proceedings, expired in 1868. The 
learned Judges disregarded the distinction 
rawn by the Calcutta High Court in cases 
m which the mortgagee was entitled to posses- 
Bton in default of payment on the due date 
and the cases in which he was not. They 

appears that no proceedings 
were taken under that Regulation. But 
even if they had been taken, we should be 
piepared to liold that the cause of action 
was the original non-payment of the money 
on the due date and that the provisions in 
Regulation XV^Il of 1806, whicli was passed 
for the protection of the mortgagor, could 
not create a fresh cause of action. 

In Karimdad Khn7i v. Mustaqim Khan (8), 
the view taken in Murlidhar v. Kanchan Singh 
(7) was accepted and the case of Buldeen v. 
Golah Kconwer (1) was sought to be distin¬ 
guished on a ground which is ditEcult to 
follow. 

We, however, are bound by the ruling of the 
Privy Council in Srinath Das v. Khetter 
Mohun Singh (6) and must hold that the 
cause of action in the ease before us arose 
on tlie failure to pay the mortgage-money on 
the due date, f.e., the 18th of September 1850, 
that the mortgagee’s right to possession of 
the property mortgaged was extinguished under 
section 1, clause (12), Act XIV of 1859. as 
soon as twelve yeais had elapsed from the 

(14) 115 P, W. U. 1908; 57 i\ It. 1908. 


due date and that the subsequent creatio^ 

of foreclosure suits could not revive the 

extinct right. Section 31 of the present 

Limitation Act (IX of 1908) has. therefore, 

no application and tho suit is barred by 

Article lo5 of the present Limitation Act, 

corresponding with Article 135 of the Limi- 
tation Act of 1677, 

The result is that the appeal fails and is 
dismissed with costs including in this Court 

tees on the higher scale* 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 501 op 1910. 

April 19, 1912. 

Vresent:~m\ Lindsay, J. C., and 
aud Mr. Stuart, A. J. C. 

Thahur JAGDEO BAKHSH SINGH anu 
ANOTHE ii—P laintiffs—Appellants 

versus 

JWALA PRASAD and others— 
Dependants—Respondents. 

Uiftof mere proprietary rights or usufruct for main- 
lenance Restraint on alienation hy donee, condition as 
to^Satc in iiivitum—ro/ttn^nri/ transfer 

The pretlocessor-in-titlo of the plaiutiffs-appellanta 

executed a deed m ]873 in favour of tho ancestors of 

tlio uefendants-respondonts by which certain laud was 

granted to them for their maintenaucc without any 
power to transfer. 

Tho deed authorized tho grantees to cultivate tho 

land and to appropriate the usufruct thereof, but cii- 
joinocl that if they ivantod to transfer their rights, they 
must do so to the grantor or his descendants. It also 
provided that if tho donee at any time died childless, 
the land was to revert to tho donor or to his heirs: 

Jiarf (1) that tho deed was not a gift of full proprie¬ 
tary rights but only of usufruct of tho laud for tho pur¬ 
poses of maintenance; 

(2) that the deed not being a gift of proprietary 

lights, the conditions in restraint of alienation 

weic valid, as they formed an essential portion of tho 
grant itself; 

(3) that the sale in execution of a decree 
based on the mortgage of the said lands could not bo 
considered as a sale 'in inviturn', which could ovorrido 

10 piovisions of the deed of grant but must bo treot- 
e as a voluntary transfer, tho decree and sale being 

10 uocesserv consequences of such transfer and as 

proceeding directly out of the same. 

Appeal against an order of the District 
Judge of Sitapur, dated 31st August 1910. 
upholding tliat of the Sudordinate Judge 
Sitapur, dated 30tb April 1910. 
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Pandit GoJearan Nath Mtsra, for the 

Appellants. 

Mr. E. 0. Entity for the Respondents. 

JUDGMENT.—The facts of this case 
are as follows. The village of Dakkhin 
Gaon was transferred on the 2nd of August 
1873 by Jwala Singh and Gulz-ari Singh 
to Lalta Bakhsh Singh. It is stated that 
the said village had originally belonged to 
the ancestors of Lalta Bakhsh Singh, that 
they had assigned it to the ancestors of 
Gulzaii Singh and Jwala Singh for their 
maintenance, that Gulzari Singh and Jwala 
Singh had borrowed certain money from 
Lalta Bakhsh Singh and had pledged in 
security to him the interests which had 
been assigned to them in the village giving 
him a deed of conditional sale, and that, 
the money not having been re-paid, Lalta 
Bakhsh Singh had foreclosed, and obtained 
possession of the village on the 2nd of 
August 1873. On 4th August 1873, Lalta 
Bakhsh Singh executed a deed in favour of 
Gulzari Singh and Jwala Singh by which 
he conveyed to them certain interests in 
400 liham highas in the same village on 
certain conditions. The representative in¬ 
interest of Gulzari Singh and Jwala Singh 
i.s now fCalka Singh, defendant-respondent 
No. 6, and the representaiives-in-intereset 
of Lalta Bakhsh Singh, are now Jagdeo 
Bakhsh Singh, Maheshar Bakhsh Singh and 
Bindra Bakhsh Singh, plaintitfs-appellants. 
It appears that the defendant-respondent 
No. 6 executed a deed of mortgage of 6 
highns 17 biswas standard (pjir.ca) in favour 
of defendants-respondents Nos. 1 to 5. 
This area is included in the 400 bighas in 
question. The latter sued on the basis of 
this mortgage-deed and obtained a decree 
in execution of which the 6 bighas, 17 hisicas iu 
question were put to sale under a proclama¬ 
tion of sale, dated 10th July 1939. The 
plaintitfs-appellants instituted a suit in the 
Court of the Subordinate Judge, Sitapur, 
on the allegation that Gulzari Singh and 
Jwala Singh and the defendant-respondent 
No. 6 had no transferable right in the land 
and asked for a declaration that the 6 
highas 17 biswas decreed to be sold were 
not liable to sale in execution of the decree 
in question. The learned Subordinate Judge 
dismissed the suit on the ground that the 
defendant respondeat No. 6 was proprietor 
Qf the land in question with full power of 


alientioD. The plaintiffs-appellants preferred 
an appeal to the Court of the District 
Judge, Sitapur. The learned District Judge 
dismissed the appeal on two grounds. His 
first ground was in the main one of agreement 
with the learned Subordinate Judge. His 
second ground was that, in any circumstances, 
the property had been transferred by a sale 
in inviiiim^\ and that no restrictions in 
the original deed of 4th August 1873, 
could operate to save the 6 bighas and 17 
biswas in question from sale. The plaintiffs- 
appellants have come before this Court iu 
second appeal, and the appeal has been 
referred by an order of Mr. Evans, late 
Judicial Commissioner, to a Bench of two 
Judges for decision. 

The main contest has naturally been as to 
the interpretation of the terms of the deed 
of 4th August 1873. We find that the 
ancestors of Lalta Bakhsh Singh had 
originally granted the village of Dakkhin 
Gaon to the ancestors of Gulzari Singh and 
Jwala Singh, who appear to have been 
their relatives, for their maintenance, that 
the latter persons had subsequently borrowed 
money fromLaltaBakhshSinghand assigned in 
consideration thereof their rights as grantees 
by means of a deed of conditional sale, that 
Lalta Bakhsh Singh had foreclosed on this 
deed and obtained possession of the village 
on the 2nd of August 1873. On the 4t,h 
August 1873, he executed a deed in favour of 
Gulzari Singh and Jwala Singh. 

The following is a translation of the 
deed :— 

“I, Lalta Bakhsh son of Raghunath Singh, 
Talukdar of Riwan and Panseri, monza 

Dakkhin Gaon, Pargana Munwan, Tahsil 

Mahmudabad, and of Bari District Sitapur. 
Whereas from ancient times the village 

Dakkhin Gaon, Pargana Munwan, Tabs 

Mahmudabad, was given for their mainten 
aoce by my ancestors to those of Gulzar 
Singh and Jwala Singh, sons of Pitara 
Singh, who have been in possession and 
enjoyment thereof up to this time, and 
whereas on the 1st August 1868 it was 
mortgaged by a deed of conditional sale to 
me, the declarant, in lieu of Rs, 3,950. now- 
on the present date foreclosure has been 
obtained on that deed for Rs. 6,000, the 
previous and the present consideration, and 
1 , the declarant, have obtained absolute 
possession and occupation thereof and 
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*wherfa8 these persons are the descendants 
of the same stock as my family and there 
remains nothing now for their support, I, 
the declarant, of my own accord and free 
will, do hereby give to them 400 highas hJiam 
land, numbered and bounded below, without 
any power to transfer the same to a stranger, 
for their maintenance from 1281 F. and 
empower them that they and their de¬ 
scendants should take possession thereof 
themselves having entered upon the said 
lands, should cultivate the same as they 
like, and should appropriate profits thereof 
having nothing to do with the rent or the 
village expenses thereof. Out of the afore¬ 
said land the rabt land shall be irrigated 
from the tanks numbered below, in pro¬ 
portion to the entire village to the extent 
of l/8th, f.e., the donees shall irrigate ]/8th of 
the land from the water of the tanks and 
the lest by digging hham wells and shall 
have nothing to do with the fish, water^nuts 
and other zemindari dues of these tanks ; and 
if per chance the donees or their descendants 
ever desire to transfer the said rights 
conveyed by gift, they shall not he 
competent to do so, f.c., to mortgage, sell 
and give the same to any person other 
than me, the declarant, or my descendants. 
If at any lime (God forbid) there remains 
no child begotten by the donee, then tho 
eaid land shall revert to my and my 
descendants’ ownership and none else shall 
have any claim Ibeieto. Wherefore I 
have executed this deed of gift so that 
it may serve as an authority and he of 
use.” 

The learned Subordinate Judge and the 
learned District Judge considered that this 
dccument should he inter pieted as a deed by 
which full proprietary rights were transfeiied 
by gift, with acondilion super-added whereby 
the power of alienation was restrained, and 
whereby in the event of failure of issue of the 
donees the piopiittaiy right reverted to the 
donor and his issue. The same view was press¬ 
ed by the learned Ccui.sel for the contesting 
respondents. "\Ve consider that this is not the 
correct interpretation to he placed on the 
terms of the deed. We read it to he a deed 
of gift, hut not a deed of gift by which full 
proprietary rights were transferred, and take 
it to he a deed of gift, by which the right to 
the usufruct of certain fields for the purpose 
of maintenance was assigned subject to two 


limitations, one of which was that the assignee 
should hare no power to alienate the right 
assigned, and the other of which was that in 
the event of the failure of the issue of the 
assignees, the right of usufruct should revert 
to the grautor and his issue. Interpreting 
the document as we do, it is immaterial to 
enter into most of the points raised in the 
lower Courts and in argument in this appeal. 
Had the deed, in our opinion, transferred full 
proprietary right, there could have been no 
doubt as to the fact that the restrictions on 
alienation would have been null and void on 
the principles of equity and policy which are 
now embodied in the provisions of Act IV of 
1882, and which had legal authority in Oudh 
before that Act was passed. If the transfer 
had been of complete proprietary right, a 
condition to restrain alienation would have 
been repugnant to the nature of the transac¬ 
tion, and would, according to recognized and 
binding principles of equity, have been 
inherently void and of no effect. But on the 
iuterpretation which we place on this docu¬ 
ment, which interpretation is in effect that 
it transferred the usufruct only, there is 
nothing repugnant in the imposition of these 
conditions which form an essential poition of 
the grant itself, ^ye do not find that the 
conditions contained in this deed are in any 
way opposed to the principles of the Hindu 
Law that binds the paities, or to any 
statutory enactment or to the general princi¬ 
ples of equity and good conscience. In the 
circumstances we consider that these limita¬ 
tions are good and binding, and are, thereforei 
in accord with the contentious of the plain* 
tiffs-appellants on this point. 

We are unable to accept the view of the 
learned District Judge that the transferrin 
question, being of the nature of a transfer 
i7nitum^\ was a good transfer which must over¬ 
ride any provisions contained in the deed of 4th 
August 1873. The learned Counsel for the 
contesting respondents has slated that he has 
been unable to support this portion of the 
learned District Judge’s judgment, and the 
arguments for the plaintiffs’appellants have 
remained unimpeached. They are briefly that 
this was not a transfer “m nitrVim”, but that 
the defendant-respondent No. 6 had made a 
voluntary transfer which he had no title to 
make, and that the subsequent decree, and 
sale were the necessary consequences of this 
voluntary transfer and could only he taken as 
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proceeding directly out oi the same. Witli 
this view, we are in complete accord. We 
decree this appeal accordingly and direct that 
the contesting respondents shall pay their 
own costs in all Coarts and those of the 
plaintiffs-appellants. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Secomd Civil Appe.vl No. 124) of 1911. 

April 16, 1912. 

Present: — Rafiqae, A. J. C. 
Musammat SUBH ADR A— Dsfen’DANT • 

Appellant 

verjMS 

TRIBHCAN DAT and others— Plaintiffs 

Respondents. 

Second appeal—Finding ns to custom —Rigl^t to c/uiZ* 
lenge—Custom, elements necessanj to establish ilercr- 

sioners, right of, to sue for declaration—Daughter s son 

alive, effect of. , ^ . 

It is open to an appellant in second appeal to show 
that the ovidenco relied upon by the other side, even 
if believed and considered suttioient, does not, in law 
amount to the proof of an alleged custom. 

Kahaiia Abbatjya v. Raja Venkata Pnpiyija Rao, 29 
M. 24: 16 M. L. J. 8; Hashim AH v. Abdul Rahman, 
25 A. CDS; 3 A. L. J. 407; A. W. N. (1606) ISi; 
Puragi v. Biiju, 4 O, C. 71, referred to. 

A custom to 1)0 vali<l must be ancient, continimn^, 
reasonable and delinite and all these elenients must l>o 
established by clear and unambignons evidence. 
iVa.s.'iamm'/t parbati ICnar v. Rani Chandra pa', 

C, 94, followed. 

Where the evidence established the custom to bo 
only 16 yoar.s old and wliere iho instances proved were 
s»o fow in mnnber that tlioy could not establish the 
continuity of the custom, it could not be hold to ha\ e 
beeji established in law. 

Wliorc tl»e cu.stom as to the exclusion of di'ighter.s 
is not established and the revet sionors sue to «et aside 
a deed of gift oxocuted by the widow, their suit is not 
maintainable in the presence of a <laaghtor and ospe- 
oiallv a daughter’s son. 

Uda V. Dnrgadin, 5 O. C. 300, Rajudei v. limed 
Sinjh, 9 A. L. J. 108; 34 A. 207; 13 1ml. Cas, 032, dis- 

tingnished. 

Anund Kunr v. Court of TTnriZs, 8 I. A. 14; 6 C. 
764; 8 C. L. 11. 381, referred to. 

Appeal against an order of the District 
Judge of Gonda, dated 2Uh January 1911, 
upholding that of tlie Mansif of Gonda, dited 
2nd December 1910. 

Baba Basiitho Lai, for the Appellant. 
Pandit Gokaran hath Misra, for the Re.s- 
pondent.s. 


JUDGMENT.—This appeal arises oat of a 
suit brought by the reversioners of one Ramdas 
Pande for a declaratiou that a transfer made 
by the widow of the latter in favour of her 
daughter was not binding upon them. 

It appears that Ramdas Pande was the 
last male owner of 8-anuas share in liouza 
Nibia Paraspur. He died some time in 1908, 
leaving a widow Musammat Bishra, two 
daughters, Musammat Subhadra and Par- 
bhudei and a grandson Balak Ram, the son of 
Musammat Subhadra. Balak Ram is now 9 
years old. Musimmai Bishna executed a 

deed of gift on the 4th. of June 1910, in 
favour of her daughter Musammat Subhadra 
in respect of 4 annas out of the S-anna share 
of Ramdas Pande in Mouza. Nibia Paraspur. 

The plaintifTs-respondents instituted a 
suit in the Court of the Munsif of Gonda on 
the 5th of July 1910 against Musammat 
Bishna and AfMsa7^lma^ Subhadra on the 
allegation that they were the next rever¬ 
sioners of Ramdas, as under a custom obtain¬ 
ing in the family, daughters and daughter’s 
sons were excluded from inheritance, and 
that the deed of the 4th of June 1910 had 
been made without any legal necessity, which 
they prayed should be declared null and 
void as against them. 

The claim was resisted by the two ladies 
who denied the custom set up in the plaint 
and alleged that the deed of the 4th June 
1910 was made for legal necessity. They 
further said that Musimmat Bishna had 
inherited the property with unrestricted power 
of alienation and that the suit was not main¬ 
tainable because Ramdas Pande’s daughters 
and grandsons were alive. The status of the 
plaintilTs-respoudeuts was also denied, but 
subsequently in the pleading.s it was admitted 
that they were the remote reversioners. 

The learned Munsif decreed the claim 
holding the custom set by the plaintiffs- 
respondents to have been proved. Musammat 
Subhadra alone preferred an appeal to the 
District Judge who affirmed the decree of the 
first Court. She has preferred a second 
appeal to this Court. 

She attacks the decree against her on the 
ground that the custom alleged by the plain- 
titfs-respondents does not obtain in her 
family. 

On behalf of the respondents, a preliminary 
objection is taken to the effect that the ques¬ 
tion of the proof of custom cannot be raised 
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in second appeal. It is said that as the 
lower Courts have come to the ^conclusion on 
the evidence on the record that the alleged 
custom is proved, it is not open to the appel¬ 
lant to dispute that finding. In support of 
this contention the case of Paragi v. Baiju 
(1) is referred to. The particular passage 
in that ca.se upon which the learned Counsel 
for the respondents relie.s is this:—“ft follows 
from what I have said above that the ques‘ 
tion whether a particular tvojih nharz is a 
sufficient proof of a custom recorded in it, is 
a question not of law but one of fact as it is a 
question as to the weight or value to be 
attached to it. Tho District Judge held that 
the wanh‘uLarz in this case, if i.ot rebutted, 
was conclusive proof of the cu.stom. Here I 
think that he was wrong. But he has also 
looked at the u'niih uharz in another way* 
that is to say, in the way in which I think 
lie should have looked at it, namely, to see 
what weight should he attached to it as proof 
of the custom, merely as a piece of evidence. 
Looking at it in that way, he was of opinion 
that the entry in it was sufficient proof of tl.e 
custom, if the entry was not rebutted. Sitting 
as a Court of second appeal, I am not compe¬ 
tent to consider whether the District Judge 
should or should not have attached as much 
value to the wa'iih-uUnrz as he has done, deal¬ 
ing with it on the assumption tliat it is not 
conclusive proof, even if not rebutted.’’ 

For the appellant, the reply i.s that tl;e 
custom is a mixed question of fact and law 
and whenever it i.s in di.Bpnte, the Court can 
in a second appeal examine the evidence 
hearing on it both as to the credibility of the 
evidence and the weight to ho attached to it. 
In support of his argument, the learned 
Counsel for the appellant refers to K>ik(trhi 
Ahhnyga v. It'jyt Vcnkntu 1‘iip'if/ya Uu') (2) 
and fl'isJnui Ali v. Ah'inl Rnkman (8). 

In the Madras case it was hold that 
“although the provisions of stciiun r)8-t of the 
Civil Procedure Code disallow a second appeal 

with reference to findings of fact, yet the exist, 
once or non-existence of a usage having tlie 
force of law i.s unaffected l>y sucli <lisallowance. 
f’onsequeiitly, it is the duty of tlie Court, 
when it Ijas to pionouuce an opinion upon 
Huch qne.stior«, to examine the evidence 


(1) 4 O. ('. 71. 

(2) 21) ^[. 21; [Cy ^r. r,. .1. H. 

2S A. Vm-HA. L. j. .pi;. 
187. 


N- (1900) 


[ldl2 


hearing on it, not only as to the sufficiency 
thereof to establish all the elements required 
to constitute a valid usage having the force 
of law but also the credibility of the evidence 
relied on and the weight doe to it.’^ 

The Allahabad High Court takes a narrow 
view. It held in the ease mentioned above 
that: Where on a question as to the existence 
or non-existence of a particular custom, the 
Courts below have acted upon illegal evidence 
or on evidence which is legally insufficient to 
establish an alleged custom, the question is 
one of law, and can be entertained in a second 
appeal, but if there is legal evidence upon 
which the lower Courts have pronounced an 
opinion, the High Court will not in second 
appeal consider the weight to be attached 
to that evidence.” 

The case of Paragi oMerjs(l), relied upon 
by the respondents, takes a still more limited 
view of the rule. I must, however, follow that 
case. The appellant is not entitled to argue 
that the evidence in support of the custom is 
insufficient or that it does not prove the 
custom. But it is open to her to show that 
I he evidence relied upon by the respondents, 
even if believed and considered sufficient, does 
not in law amount to the proof of the alleged 
custom. I have, therefore, to .see whether 
there is legal evidence in support of the 
custom set up in the plaint. It has been- 
held in more cases than one that a custom to 
be valid must beancient,continuous,reasonable 
and definite and that all these elements 
must he established by clear and un¬ 
ambiguous evidence. Vide Musamvjal 
Pnrbiii Kn'ir v. Pam Chandrapal Kuar t4). 

The respondents examined four witnesses, 
two of whom describe tlieraselve.s as distant 
connections of Ramdas, deceased. The other 
two are zemiudirs of the village where the 
parties live. The witnes.ses give three 
instances in which it is said that the daugh¬ 
ters’ sons wei’e excluded from inheritance by 
remoter revei'sioner.s. The oldest instance is 
said to have happened only 16 years ago. It 
is impossible to hold the aoeient nature of the 
custom on the basis of an instance that is only 
16 yeai.s old, not cai» it he said that three 
instances pi'ove the continuity of the custom. 

I find that there i.s no legal evidence to prove 
two of tlie main elements of a valid custom, 
naiiudy, its age and continuity. I hold that 

(4) S O. C. 94. 
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the custom set up by the respondents has not 
been proved. This finding would dispose of 
the appeal hut for a contention for the re¬ 
spondents that in spite of their failure to 
establish the custom set up by them, they 
can, as the nearest presumptive heirs to the 
full ownership of the estate of Ramdas, 
maintain the suit. In support of their con¬ 
tention, they rely on the following cases;— TJda 
V. Durgadin (5); Ttajadti v. Timed Singh (6). 

In the first case, it appears that the 
plaintiffs were the brothers of a deceased 
Hindu whose widow had created a mortgage 
of a part of her husband's estate in favour 
of a third party. The plaintiffs sued the 
widow and the mortgagee for a declaration 
that the mortgage was made without legal 
necessity and was, therefore, void as against 
them after the death of the widow. The suit 
was resisted upon the ground among others 
that the deceased owner of the estate had also 
left a daughter who was alive and the 
plaintiffs not being the immediate re¬ 
versioners could not maintain the suit. It 
was decided that the plaintiffs, as the nearest 
presumptive heirs, could maintain the suit 
without proving that the daughter of the 
deceased male owner had refused without 
sufficient cause to sue or had precluded 
herself by her own act or conduct from suing 
or had colluded with the widow or was con¬ 
cerned in (lie alienation. 

In the Allahabad case, the facts were that 
one Nagina died leaving a widow, Musammat 
Waziri, and a daughter, Rajadei. Musammat 
Waziri made a gift of the property that came 
to her from her husband to her grandson Kan 
Singh, the son of Rajadei. The next male 
reversioners of Nagina brought a suit to set 
aside the alienation. One of the pleas in 
defence was that the suitwas not maintainable. 
It was urged in defence that the existence of 
Rajadei and the fact that Kan Singh was at 
the date of the institution of the suit the next 
reversioner presumptively entitled to the full 
ownership of the property, were fatal to the 
maintenance of the suit. The Court disal¬ 
lowed the plea and held that the suit was 
maintainable. 

1 do not think that either of these cases 
helps the respondents. All that was laid 
down in the Oudb case was that a suit by 

(6) 6 O. C. SCO at p. 3C5. 

(6) 9 A. L. J. ]58j 34 4- W; 13 Ind. Cas. C32. 


a remote reversioner could be maintained 
when the immediate reversioner was a female 
entitled to a life-estate only. It seems to 
have been conceded in that case that bad the 
daughter a son born to her prior to the 
institution of the suit of the presumptive heirs, 
their suit could not be mainfained, as would 
appear from the following passage:—“ It 
appears that since the appeal was presented, 
the daughter has given birth to a son. The 
appellant, therefore, contended that as 
daughter’s son was a nearer reverisonary heir 
than the plaintiffs, they could not maintain the 
suit. Bub the plaintiffs had a right to sue 
when the suit commenced and that right 
cannot be taken away by tbe mere fact that 
since the commencement of the suit they have 
ceased to be tbe nearest male reversionary 
heirs.” Vide Uda v. Durgadin (5), 

In the Allahabad case, tbe reasons for 
holding that the suit by the presumptive 
heirs was maintainable seemed to be that 
such a suit could be brought because the 
daughter had a life estate only and the 
daughter’s son had colluded with the widow 
in accepting the transfer from her. Mr. 
Chamier in support of the second reason 
quoted the following dictum of their Lord- 
ships of the Privy Council from the case of 
Rani AnandKunwer v. Court of “if 

the nearest reversionary heir refuses, without 
sufficleut cause, to institute proceedings, or 
if he has precluded himself by liis own actor 
conduct from suing or has colluded with the 
widow or concurred in the act alleged to be 
wrongful, the next presumptive reversioners 
would be entitled to sue.” 

In the present case, the existence of 
Musammat Subbadra and Parbhudei may not 

be a bar, but the existence of Balak Ram, 

in ray opinion, is a bar to the maintenance of 
the suit of the respondents. For he is 
admittedly the nearest reversionary heir and 
being a minor cannot be said to have 
refused without sufficient cause to institute 
the proceedings to challenge the gift of 
4th of June 1910 or to have precluded 
himself by his own act or conduct from suing 
or to have colluded with Musammat Bishna 
or given his consent to the gift by the 
latter. 

For these reasons, I accept the appeal 
and set aside the decree of the Court below 

(7) 8 I. A. 14; 6 C. 764; 8 C. L. R, 381. • 
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by dismissing tbe claim of the plaintiffs- 
respondents. 

Costs of all the Courts are allowed to the 
appellants. 

Appe(d nllotved. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Rent Appeal No. S op 1912. 

May 6, 1912. 

Preserif: —Mr. Lindsay, J. C. 

IMDAD ALl and others—Defendant.^ — 

Appellants 

versus 

Musaramat HABIBUNNISSA— Plaintiff— 

Respondent. 

Co il Prornhiro Coth' (.Ir/ I' of 1908). 0. A'L/, r, 27 — 
criih'Hre, I'tv/.'irujs jor a'hnission to In: »•<■- 
corded—rcniiciis ratr ^)rocccii- 

in(j!<, record of, 

Ueforo iin Appellate Court admits adilit ional evi¬ 
dence, it should record separately its reasons for the 
admission of sucdi additional evidence: except for 
very especial r(*asons, further evidence should not be 
admitted in a Com t. of appeal. The fact that .such 
evideiu’c provo.s a very important point wouhl tit)t 
be a sulUcient re:isoii. 

Appeal against an order of the District 
Judge, Fyztbid, dated IGth Norcmlier 
1911, reversing that of the Assistant Collector. 
Barabanki, dated 5Hi September 1911. 

Pandit Ookaruii '^aPa Mr.^ra. for the Appel¬ 
lants. 

Babus J. Tv. Rnner.b', holding brief of Mr. 
Aditi/a Pnisad, for the Respondent. 

JUDGMKNT.—This is a second appeal 
against the appellate judgment of the District 
Judge, Fy/.abad. The case has arisen out of a 
suit for profits i'rought by one Musammat 
Ilitbib-un-nissa against lindad AU and other 
defendants. The Court of lir.st instance dis- 
mis.sed tlie suit. In appeal the learned 
District Judge reversed tlie lower Court’s 
order and decreed the plaintiff’s claim to the 
extent of lls. So with proportionate costs. 
One of the grounds upon which the decree 
of the lower Appellate Court i.s attacked 
here is that the learned Judge acted illegally 
in receiving certain docuTnentary evidence 
at the hearing of the appeal merely on the 
ground that such documentary evidence prov¬ 


ed an important point. It is also argued that 
no fresh documentary evidence ought to have 
been received without allowing the opposite 
party some opportunity of rebutting it. It is 
admitted that, apart from what is stated in the 
judgment of the learned Judge, there is no¬ 
thing on the proceedings to show why this 
additional evidence was admitted during the 
hearing of the appeal. In Order XLI, rule 
27 ot the Code of Civil Procedure, it is laid 
down that wherever additional evidence is al¬ 
lowed to be re-produced by an Appellate Court, 
the Court shall record the reasons for its admis¬ 
sion. In the old Code of Civil Procedure, 
section 568, it was directed that in cases 
where additional evidence is admitted by an 
Appellate Court, the reasons for its admission 
should be recorded on the Court’s proceedings. 
Order XLT, rule 27 (2), which corresponds to 
section 568 of the old Code, does not say in so 
many words that the record of the reasons for 
the admission of additional evidence should be 
made on the proceedings but taking into ac¬ 
count the language of Order XLI, rule 29, it 
seems clear that t))e law contemplates that a 
record of the reason.s and the circumstances in 
wliich additional evidence is allowed to be 
taken sbo\ild appear on the Court’s proceedings. 
It has been ruled in this Court, in Second Civil 
Appeal No. .'lO.S of 1903, which was a ruling 
under the old Code of Civil Procedure, that 
the law is not complied with merely by the 
Jndge slating in hi.s judgment the reason for 
admitting additional evidence. This case 
was decided by Mr. Wells on the 30fh Juno 
lOOtand in liis judgment he pointed out that 
when section 668 directed that the reasons 
for the admission cf evidence should 
be recorded on the Court’s proceedings, 
it did not mean in the Court’s judgment, 
which, a.s Mr. Wells pointed out, might be 
written weeks later. Mr. Wells referred 
to the judgment of their Lordships of 
tlie Privy Council in the case of Srevman 
Ohuuder Dei/ v. Gopal Ghamier Chnekerhutty 
fl). It has been the practice of this Court 
to require that a separate record of reasons 
for the admission of additional evidence 
should always be kept in cases where such 
evidence is admitted and 1 see no reason for 
thinking that the state of the law has been 
altered since the introduction of the new 
Code of Civil Procedure. What ap* 

(1) 11 M. I. A. 2S at p. 48j 7 W. R. 10. 
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pears in the piesenfc case is this, namely, 
that the appeal came np for hearing be¬ 
fore the learned District Judge on the 
13tb November 1911. The judgment was writ¬ 
ten on the 16th November. An application was 
made at the hearing of the appeal on behalf 
of the appellant for the admission of certain 
documentary evidence which, it was stated, 
had been presented to the Court of first 
instance but had been refused. The 
application for the admission of this evidence 
was supported by an aSidavit but, according 
to the language of the judgment, it would 
seem that this affidavit was not accepted by 
the District Judge. It cannot, therefore, be 
said that this documentary evidence which 
consists of certain decrees has been properly 
admitted under the terras of Order XLI, 
rule 27 (1) (a); nor does the reason 

recorded by the learned District Judge for 
the admission of the evidence appear to 
satisfy the requirements of rule27 (1)(&). It 
is not a sufficient reason tor admitting addition¬ 
al evidence that such evidence proves a very 
important point. It is the duly of the parties 
to produce all the evidence at their disposal 
in the Court of first instance and it is only for 
very exceptional reasons that any further 
evidence should be admitted in the Court 
of appeal. Another difficulty which presents 
itself in considering what was done in the 
Court is this, namely, that so far as appears' 
from the record and from the decrees them¬ 
selves, it is not apparent that tliey were 
admissible in evidence. It is pointed out 
that on the face of them the decrees do not 
appear to have been passed between the 
parties to this suit or their representative.®; 
and further it seems to me reasonable to 
hold that if the appellant was allowed to 
put in this further evidence in the Court below, 
the opposite party was certainly entitled to 
ask the Judge to receive any evidence which 
they could produce to rebut it. Had the 
application for the reception of additional 
evidence been dealt with in a proper manner, 
the question of the admissibility of the docu¬ 
ments in question would have been decided 
in a separate proceeding. At the present 
stage, I am not in a position to say whether 
or not tluse decrees were admissible in 
evidence. As the procedure in the Court 
below has been irregular, the only course 
which is open to me now is to set aside the 
judgment and tho decree of the Court below 


and direct that the appeal be re-heard after 
considering in a separate proceeding the appli¬ 
cation of the appellant Habibunnissa for the 
reception of the additional evidence and 
anything which the respondents in appeal 
may have to urge by way of objection to 
the admission. If the respondents desire to 
produce any evidence in rebuttal of the addi¬ 
tional evidence which Habibunnissa may be 
allowed to produce, their application must 
also be considered. The respondents will 
pay the appellants costs. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seco.-^d Civil Appeal No. 685 of l911. 

May 22, 1912. 

Present -.—Sir Henry Richards, Kt., K. C., 
Chief Justice, and Mr. Justice Karamat 

Hu.sain. 

BIDHATA RAM and others—Dependants 

— Appellants 

versus 

RAM CHBRt AND another—Plaintiffs_ 

RESPONr/ENTS. 

PrC‘Cmittxnu —C«or ronlntct —Pfoof. 

A custom of pjr-er»j»(ir)i) shoukl, like at»y other cii.s. 
tom, bo proved by clear and sijificient evidcuco. 

Second appeal from tlie decision of 
the District Judge of B.anda, dated 29th 
June 1911. 

Tlie Hon’ble Dr. Sluder for tlie Appel¬ 
lants. 

Dr. Satish Chandra Bauerji, for the Respond¬ 
ents. 

JUDGMENT.—Tin’s appeal ari.^es out of a 
suit for pre-emption. The property sold is 
zcnindari. The plaintiffs are o;vners of 
isolated plots. They are not co-sharers with 
the vendors in the sense tliat they share in 
the profits of the vendor’s property, or the 
vendors in theirs nor are they jointly 
responsible for Government revenue. This 
being the case it lay upon the plaintiffs to 
prove nob only that some custom of pre-emp¬ 
tion esisted in the village but also that 
there was a custom of pre-emption which 
gave the owner of an isolated plot a right of 
pre-emption in the case of the sale of a 
zemnidari share. The only evidence adduced 
in support of the case of the plaintiffs was 
the wajih-ul-urz of 1842 and the ivajiO-ul-arz 


252 


INDIAN CASES. 


L1912 


PANCHORAM THERADAR V, KENU HALDAR. 

of 1886 and also one case in which pre*emp- 
tion was claimed, and which resulted in a 
compromise. It does not appear whether or 
not the plaintiff in the case was, like the 
plaintiffs in the case now before us, merely 
au owner of an isolated plot, or a co-sharer in 
the zemindftn'. If he was the latter, the case 
is really of no impoitance whatever. The 
case then really rests on the extracts 
from the two tvajib-ul-araiz. The first is as 
follows: 

In this village, land is sub divided. AU 
have power to sell their property to a stran¬ 
ger with consent of ShiJcmi.s.''' 

This is very obscure. In all probability 
the division of the land at that time was very 
different to what it is at present. But 
there is no reference whatever to the owner 
of isolated plots. The second extract is as 
follows: 

In case proper price is paid, first a 
cosharer in a rnahal aud then a co-sharer 
in the village will have the right of pre¬ 
emption.” 

This is very different from the first. It 
gives a right to a co-sharer in the village and 
it may be that this vas merely an 
arrangemeut entered into by the parties 
which would terminate with the Settlement. 
However this may he, in our opinion, the 
evidence adduced by the plaintiff in 
support of the right which he alleged 
was altogether insudicient to esfahlisli his 
claim. A custom of pre-emption must like 
any other custom be proved by clear and 
.sufficient evidence. We, therefore, set aside 
the decree of the lower Appellate Court and 
restore the decree of tlie Court of first 
instance with costs in all Courts including in 
this Court fees on the higher scale. 

Decree set aside. 


CALCUTTA HIGH COURT. 

MlSCfcLt.ANKODS ClVEI. AfPEAL No. 1 ST> 

OF 1911. 

May 17, 1912. 

f'resott-. —Mr. Ju.sfice Brett and 
Mr. Justice Shnrfudilin. 
PANCHORAM TKKADAK—Jddgmknt- 

DRItTOR — APPKLI ANT 
versus 

KINU HALDAR a.nd others—Drcrer- 
HOLDERS—Respondents. 

Jufisitu tiou—Decree for ouil mestic jjrofilg 


in Court—^Me$7ie profits more than Rs. IflOOhu^ 

th(t)i lis^ SyOOO^^Vhethcr Uunsif con owo/rd 
amount, 

A decree for recovery of possession of laud was ob¬ 
tained in a Munsif’s Court, and it was directed that the 
amount of mesne profits would bo determined in the 
execution proceedings. The amount of mesne profits 
so ascertained was more than Its. 1,000 bub less than 
Its. 5,000: 

Ifcid, that tlie Munsif’s Court had jurisdiction to 
award the sum as mesne profits. 

liamcshivar Mahlon v. Vibi Mahion, 21 C. 550, ap¬ 
plied. 

Bhiipendra Kumar Chartenrhuty v. Ptirna Ckamlra 
Bo-te, ft lud. Cas. 3 t; 13 C. L. J. 132; 15 C. W. N. SCO, 
distinguislicd. 

Appeal from the order of the Sub-Judge 
of Khulna, dated January 6th 1911, affirming 
that of the Munsif of Khulna, dated December 
20fch. 1909. 

Babu Saral Chandra Qhoshf for the Appel¬ 
lant. 

Babu Jadn Nath Kanjilal^ for the Re¬ 
spondents. 

JUDGMENT.—This is an appeal against 
an order passed by the lower Appellate Court 
confirming an order made by the Court of 
first iustauce in certain execution proceedings 
relating to mesne profits. It appears that the 
respondent iu the present appeal obtained 
a decree against the present appellant for 
recovery of possession of a certain piece 
of land with mesne profifs. 

It is alleged that the plaintiff-respondent 
had been dispossessed on the 23rd Chait 
.and mesne profits were claimed for the year.s 
1312 to 1315. The suit was instituted on the 
*^tli March 1907 in the Munsif's Court and a 
decree was obtained by the plaintiff for re¬ 
covery of pos.session of the land in suit to- 
getlier with mesne profits from the date of 
dispossession up to the date of the restoration 
of possession and it was directed that the 
amount of mesne profits would be determined 
in the execution proceedings. The decree 
was appealed against but it was confirmed. 
The execution proceedings for the purpose of 
determining the amount of mesne profits 
then commenced and, as a result, it was de¬ 
termined that the plaintiff was entitled to 
recover mesne profits for 1312, 1313 and 1314 
but was not entitled to any mesne profits for 
1315 because during that year, he had him- 
eelf taken away the crops oii the land. The 
total amount of mesne profits so ascertained 
was Rs. 1,630-8 which sum included in¬ 
terest amounting to Rs. 294. 

An appeal was preferred against the deci- 
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sion of the executing Court allowing mesne 
profits to the plaintiff to the extent of that 
sam and in support of it various points were 
taken which also had been argued before the 
Court of first instance. For the purposes of 
this appeal, the only point which it is neces» 
sary for us to consider is that urged on be¬ 
half of the judgment-debtor, the present ap¬ 
pellant, namely, that the executing Court be¬ 
ing a Munsif’s Court was not entitled to 
award mesne profits of a higher amount than 
Rs. 1,C00, that being the ordinary pecuniary 
jurisdiction of such Court. In support of that 
contention, reliance was placed on the case of 
Golap Sundari Dehiv. Indra KumarHazra (1). 
Both the Court of first instance and the lower 
Appellate Court.s held that, that case had no 
application whatever to the facts of the pre¬ 
sent case, that being a suit brought for ac¬ 
counts and this High Court having held in 
that case that it was the duty of the plaintiff to 
ascertain approximately before instituting the 
suit the amount which he claimed to be due on 
taking accounts so as to determine the Court 
in which the plaint should be tiled. In that 
case, the sura which was found to be due by 
the Court exceeded Rs. 8,000. In the present 
case, both the lower Courts, relying on the de¬ 
cision of this Court in the case of liarnesUwar 
Maliton\. Dilu Mahion (2), were of opinion 
that, under the provisions of section 211 of the 
old Code ofCivil Procedure, which corresponds 
with Order XX, rule 12 of the new Code, the 
Munsif’s Court had jurisdiction in execution 
of the decree to award as mesne profits the 
sura allowed in the present case. 

The judgment-debtor has appealed to this 
C^urt and, in .«iuppoi tof the appeal, the main 
couteutioD which has been advanced is that 
the lower Courts erred in holding that the 
Munsif’s Court as a Court of execution liad 
power to award to the plaiutiff a decree for 
mesne profits in excess of Ks. 1,000. In sup¬ 
port of this contention, reliance is placed on 
the decision of this Court in the case of Bhu- 
pendra Kumar Charkrabtiiij v. Puma Chandra 
Bose (.■/). We have I’ead through the judg¬ 
ment of tins Court delivered in that case and, 
in our opinion, the facts of that case and the 
grounds which influenced the decision of the 

(1) rs C. W. N. -193; 1 lull. Cas. «0; 9 C. L. J. 367; 
6 M. L. T.360. 

(2) 21 C. 500. 

(3) 8 Ind. C'as. 34; 13 C. L. J. 132; 16 C. W. N. 500. 


learned Judges in that case are very distinct 
from the facts of the present case. There the 
suit was to recover possession of land valued 
at Rs. 686-8 and mesne profits valued at 
Rs. 200 up to the date of the institution of 
the suit and mesne profits from the date of the 
institution of the suit up to the date of the re¬ 
covery of possession to be ascertained in exe¬ 
cution, The suit was decreed in favour of the 
plaintiff for recovery of possession of the land 
claimed and also for mesne profifs claimed, the 
amount to be determined in execution pro¬ 
ceedings. When execution proceedings were 
taken, the claim for mesne profits pendente 
lite was laid at over Rs. 60,000. It does not 
appear in that case that any mesne profits 
were, in fact, ascertained, but, on appeal to 
this Court, it was held that the Munsif bad 
nob jurisdiction to entertain the claim for 
mesne profits pendente lite for such a large 
amount The learned Judges in that case 
pointed out that there were two weighty and 
obvious reasons why the Munsif should not 
be allowed to exercise jurisdiction and why 
the rule laid down in the case of Itameshioar 
Mahton V. T)ilu Mahton (2) could not possibly 
be extended to that case. The two reasons 
were, firsts that the value of the claim for 
mesne profits pendente lite which the decree- 
holder invited the ODurt to investigate was 
much in excess of the value of a suit which 
the Munsif was generally competent and 
specially authorized to try and, S'^c mdly, that 
if t’ne Mu nsif investigated the claim, there 
would be insuperable difficulty as to the forum 
of the appeal which could not b * eitiier the 
Court of the District Judge who c.)iild hear 
appeals only in suits of which tlio value did 
not exceed Hs. 5,000 or this Court because the 
Legislature never onternplated an appeal 
direct from the decision of the Mun.sif 
to the High Court. For these reasons, 
the learned Judges held that the Munsif 
could not entertain the application for inves¬ 
tigation of me.sne profits pendente lite as the 
claim was laid at over Rs. 30,000. In the pre¬ 
sent case, the claim was nob laid at anything 
like that sum and, in fact, the amount was 
only ascertained in the course of the execution 
proceedings by a Commissioner specially ap¬ 
pointed for tliat purpose. In the present case, 
the amount of mesne profits ascertained does 
not e.xceed Rs. 5,000 or, in fact, approach 
near that amount and no question as to the 
forum of appeal arises. Furthermore, this 
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is not au appeal, as tbe case in Bhupendra 
Kvmar Chakrabutiy v. Puma Chaudra Bose 
(3) was, against an application to the 
Munsif to investigate the mesne profits, 
but is an appeal against an award of mesne 
profits made by the Munsif in execution of a 
decree which has become final and whiili in¬ 
vestigation appears to Ijave been conducted 
without any objection raised on behalf of the 
appellant. It was only after the amount of the 
mesne profits had been ascertained that the 
objection was taken that the Munsif had no 
jurisiiction to award mesne profits in excess 
of Rs. 1,000. In our opinion, therefore, the 
ruling oil which the learned Pleader for the 
appellant relies has no application whatever to 
the facts of the present case. The principles 
laid down by this Court in the case of 
Rameshwar Mahton v. Dilu }tlahton (2), which 
have been followed by the lower Court, appeal 
to u», on the other hand, to be fully applicable. 
In that-case, the Uarued Judges pointed out 
that the amount of mesne profits to be award¬ 
ed up to the date of the delivery of possession, 
which the decree-holder would be entitled to 
recover, would be dependent not on his action 
but on the opposition which the judgment- 
debtor might be able to offer to the delivery of 
possession to him and it was considered that 
it was neither the intention of the law nor 
would it be rightthat the decree-holder should 
be deprived of his rightful profits or driven 
to a .subsequent suit to recover the amount 
simply in consequence of the conduct of the 
judgment-debtor. The learned Judges also 
pointed out that, in most cases where a suit 
is brought for recovery of possession and 
lue.sne profits, the Court would not be in a 
position at the time of the institution of the 
suit to say wliether it had or had not juris¬ 
diction until the inquiry as to the amount of 
the ine.sne profits had been completed. No 
doubt, there is in this case anopinion express¬ 
ed that where mesne profits are claimed 
prior to the institution of the suit, .such prc- 
lits and tlie value of the property in suit 
should not exceed the pecuniary jurisdiction 
of the Court tiying the suit; but, in the pre¬ 
sent case, this question does not appear to 
liave been raised in any of the lower Courts 
nor, in fact, was it raised at first when the 
appeal was argued and it was only as an 
after-tliought that tlie learned Pleader for the 
appellant suggested that the mesne profits 
for 1312 and 1313 together with tbe value 


of the property in suit would exceed Rs. 1,000 
We have not the materials before us in this 
appeal to enter into that question and decide 
it even if we were prepared to do so. 
Certainly, if that question had been rais¬ 
ed in any of the lower Courts, it would have 
been open to tbe decree-bolder to determine 
whether or not he would relinquish any part 
of his claim for mesne profits prior to the 
institution of the suit, so as to bring the 
claim for me.sne profits and recovery of pos¬ 
session within the pecuniary jurisdiction of 
the Munsif. As the facts at present stand 
before us, it is not possible for us to say that 
the contention is correct that the mesne profits 
claimed prior to the institution of the suit with 
the value of the property exceed Rs. 1,000. If 
the judgment-debtor relied on the contention 
now advanced before us, it was his duty to 
have taken the objection in the Munsif’s 
Court or in tlie Court of first appeal and 
not to advance it as a sort of last argument 
in this Court in second appeal. In our opi¬ 
nion, the reasons given by the learned Judges 
in the case of Rimeshwir Mahton v. Dtltt 
Mahton (2) apply fully to the facts of the 
present case and we are of opinion that it 
was with the object of allowing a plaintiff 
to recover the mesne profits claimed lu a 
suit for recovery of possession of land after 
the institution of the suit, without being 
driven to a subsequent suti, that the provi¬ 
sions of section 2LI of the old Code, which 
are now re-produced in rule 12 of Order XX 
of the new Code, were enacted. In our 
opinion, the view taken by the lower Courts 
is correct. The judgment and decree of the 
lower Appellate Court are, therefore, con¬ 
firmed and the appeal is dismissed with 
costs, three gold mohurs. 

Appeal distnissed. 
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CALCUTTA HIGH COURT, 

Second Ciyil Appeals Nos. 1211 and 1486 

OP 1910. 

January 9, 1912. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice CarndufP. 

SADHAN SARDAR and another— 
Dependants—Appellants 
* i ersus 

LAKAN MANUAL and others—> 
Plaintjefs—Respondents. 

Party — Kcce^isory party—Person not made party to 
proccediny, \)OU.nd hy order—Purchase of occupancy 
holding in execution—Permanent lease granted to plain- 
tiff by 2 )urchaser—Reversal of sale without making plaiif 
ti^ party ~-^yl^cthcr plaintiff hound by order of reversal 
— Bengal 'lenancy .-Iff (VIII of 1S85), .'J. 86 cl. (.2)— Lease 
in contravention of cl, {:i) s. 85—THiO is entitled to 
question validity of lease. 

All ocenpaiicy*bol(ljn«^ ^vas sold in c.\ecution of a 
moiiey-docrce against the defendant and the purchaser 
obtained possession and subsequently granted a 
permanent lease to the plaintiff. The sale ivas 
afterwards set aside but in the ap})lioation for the 
reversal of the sale, the pluintifT was not made a 
party. The plaintilf brought this suit for recovery of 
])ossession, and the defendant pleaded that the sale, 
which was the basis of the jilaiiitiirs claim, having 
been set aside, the plaintiff had no enforceable 
title as against the defendant: 

Held, that, as the plaintiff was not made a party 
to the ])roceeclings for the reversal of tlie sale, he was 
not bound by the order. 

Menajuddi v. Toam Mundul, 35 lud. Cas. 175, fol¬ 
lowed. 

The true object of section 85 of the Bengal Tenancy 
Act, is to entillc the lamlloril of a rttiyot to ([uestion 
the validity of a sub-lease granted in contravention 
thereof. 'J’hereforc, an undor-»‘«j.vrff, who holds under 
a pennanont lease granted by a raiyat. can successfully 
maintain a suit fur ))Ossession or defend his posses¬ 
sion against the raiyat or hi.s representatives-in- 
intorest. It is not open to the raiyat in such a 
suit to <iuestion the validity of the sub-loase on 
the ground tliat it was grantcil in contravention of 
clause (2) of section 85 of tlio Bengal Tenancy Act. 

ilaiiik JJorai v. Bani Charan Mtindul, 10 lud. Cas. 
409; 13 C. L. J. 049 and .lr(»L v. Rachimuddi, 10 
Ind, Cas. 502; 13 C. L. J. 050, relied upon. 

Appeal from the decree of the Sub-Judge 
of Khulna, dated December 15th, 1909, affirm¬ 
ing that of the Muusif of Satkhira, dated 
July 81st, 1908. 

Bahu Trailohya ISath Ohakravarti, for the 
Appellants. 

Babu Sarat Chandra Poy Choicdhiiry, for 
the Respondents. 

JUDGMENT.—This is an appeal oii be¬ 
half of the defendants in an action in eject¬ 
ment. The subject-matter of the litigation 
is an occupancy-liolding which was sold in 
execution of a money-decree on the 15tli May 
1893. The gale was duly confirmed and the 


purchaser obtained possession. He subse¬ 
quently granted a permanent lease to the 
plaintiffs respondents on the 15th April 1896. 
The case for the plaintiffs is that they also 
obtained possession but were later on evicted 
by the appellants. The defendants resist the 
claim on the ground that the sale, which is 
the foundation of the title of the plaintiffs, 
was reversed on the 25th August 1906 and 
that consequently the plaintiffs have no en¬ 
forceable title as against them. This de¬ 
fence has been overruled by the Court below 
and, in our opinion, rightly. It is clear that 
as the purchaser alone was made a party to 
the proceedings for reversal of the sale after 
he had granted a permanent lease in favour 
of the respondents, they are not bound by the 
order which was made behind their back. 
It cannot be dispuled, in view of the decision 
of this Court in the case of Durga Charan 
Mandal V. Kali Frasanna Sitrkar (1), that 
appropriate proceedings have to be taken 
for reversal of a sale of an occupancy-holding 
when the sale is impeached on the ground 
that the holding is not transferable by custom 
and is not liable to be sold in execution of a 
money-decree. In the case before us, as we 
have just explained, this proceeding was in- 
fructuous in so far as the respondents are 
concerned, because they were not brought 
before the Court and were not afforded any 
opportunity to contest the application of the 
judgmout debtors. Consequently, in so far as 
they are concerned, they are clearly entitled 
to maintain the position that there was a valid 
sale. See Menajndi v. Toavi Mandat (2). 

It has been liiially argued on behalf of tlie 
appellants that even tliougli the sale be 
treated as a valid sale, the plaintiffs have 
acquired no valid title because the sub-lease 
in tlieir favour was granted in contravention 
of the provisions of clause (2) of section 85 
of the Bengal Tenancy Act. In our opinion, 
there is no substance in this contention, 
because, it is not open to the present appel¬ 
lants to question the validity of the sub¬ 
lease on the grounds alleged. As explained 
in the cases of Mauik Borai v. Bani Charan 
Mandnl (3.) and Arahali v. liochimiiddi (4), 
an undiei'-raiyat who holds under a perma¬ 
nent lease granted by a raiyat can suc- 

(1) 213 0. 727; 3 C. W. N. 5813. 

(2) 15 1ml. Ciis. 17l3. 

(3) 10 Iml. Cas. 4(39; 13 C. L. J. G4‘). 

(4) 10 Inch Cas. 5C2j 13 C. L. J. (35(3 
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cessfally maintain a suit for possession 
or defend his possession against the raiyat or 
his representatives-in-interesfc. The true 
object of section 85 of the Bengal Tenancy 
Act is to entitle the landl>rd of the raiyat to 
question the validity of a sub-lease granted 
in contravention thereof. 

The conclusion follows that the plaintiffs 
have established their title as against the 
defendants whose title must be taken to have 
been extinguished by the sale, in so far, at 
any rate, as the present plaintiffs are con¬ 
cerned. The decree made by the Subordinate 
Judge must, therefore, be alUrmed and this 
appeal dismissed with costs. 

Jt is conceded that this judgment will 
govern tlie other appeal (No. 1486 of 1910) 
which is, therefore, also dismissed with costs. 

Appeals dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appkal No. IGS of 1910. 

May 7, 1912. 

Frescuf: —Mr. Justice Uarington and 
^Ir. Justice Mookerjee. 

NIM CHAND SHAHA— Plaintiff- 

Appellant 

rerA’tts 

JOY CHANIJRA NATH and another— 

Defendants—Respondents. 

Tcitaticft Act fVIlI ol lb85), s, -iH—Loml in 
hol(lin'j»f riiivat, t>J iiiffi:rctd 'lualitk’s—No indication 
sJiow ratcn aj of varioun cl<iy.-<cs oj lands— 

1‘arf of hind snbdct to Kitat’r-raiyut—irAc^Iicr op- 

lificohlc. 

Section 4b of the Bfiigal Tciuiiicy Act tlous not 
c'X|)ros.>Iv incjilioii the hnul hcUl by the uiuler-mfytfl, 
hut the meaning plainly is that the luiuilurd of the 
uu'ler-f'n'i/nf ^Yho holds under a money rent is not 
cntithMl to recover rent exceeding by more tliau a 
ijiiartcr the rent which ho himself pa^'S iii respect of 
till' land let out to the ujider-r«i;/ijl. 

Therefore, in cases in which the laud comprised in 
I he hohlingof the rnirjnt is of dilTereiit qualities and 
t here is no inilicatioii to show at what rates the vari- 
on^ classes of lainls were assessed, section 48 cannot 
he made n])plicahlc. if only a part of the land has been 
sub-let. to au under-nnr^nl. 

Appeal from the decree of the District 
Judge of Tipperah, dated October lltb, 1909, 
modifying that of the Pourth Alunsif of 
Comilla, dated March 29th, 1909. 

Babus Tara Kishore Choivdhury and Qvpal 
Chandra Das, for the Appellant. 


Babu Birendra Ohandra Das, for the Re¬ 
spondents. 

JUDGMENT.—This is an appeal on 
behalf of the plaintiff in an action for rent. 
The sole point in controversy relates to the 
rate at which the plaiutiff is eotitled to 
realise rent, in view of section 48 of the 
Bengal Tenancy Act. The plaintiff is an 
occupancy raiyat and the defendants are 
uuder-raiya^s under him. The defendants 
were on a previous occasion sued in eject¬ 
ment; they then pleaded that they held these 
lands on payment of rent at the rate of 
Rs. 10 a year. On the present occasion, 
the plaintiff claims at the rate of Rs. 14 
a year. The defence is, that under section 
48 of the Bengal Tenancy Act, he is not 
entitled to claim rent at a higher rate than 
Rs 3-5. Thi.s contention was overruled 
by the Court of Gr&b instance and a decree 
was made at the rate of Rs. 10 a year. 
Upon appeal, the District Judge has allowed 
the contention of the defendants to prevail. 
The question raised is apparently one of 
first impression and the solution must 
depend upon the true cjustruction of sec¬ 
tion 48. 

The plaintiff has an occupancy-holding 

which contains 12 kanis and 13 gandas of 
land. In his lease, the lauds are classified 
and rent is assessed at rates varying from 
Rs. 2 4 to Re. 1 a kani\ the aggregate rent 
is stated to be Rs. 21-14 a year. The 
defendants have taken a lease of one of these 
plots only, the rent whereof was assessed at 
Rs. 2-4 a kani in the lease of the plaintiff. 
The contention of the defendant is that 
under section 48, clause (6), the plaintiff is 
not entitled to recover rent at a rate 
in excess of Rs. 2-13 a kani. In our opinion, 
there is no foundation for this contention. 

Section 48 of the Bengal Tenancy Act 
provides that the landlord of an under-raiyat 
holding at a money rent shall not be entitled 
to recover rent exceeding the rent which he 
himself pays by more than 25 per cent. It 
will be observed that the section does not 
expressly mention the land held by the under- 
raiyat, but the meaning plainly is that the 
landlord of the under-raiyat who holds 
uuder a money rent is not entitled to re¬ 
cover rent exceeding by more than a quarter 
the rent which he himself pays in respect 
of the laud let out to the ander-rntya^. It 
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>ia3 not been disputed that in cases in which 
the land comprised in the holding of the 
raiyat IS of different qualities and there is 
«o indication to show at what rates the 
various classes of lands were assesseJ, sec- 
tion 48 cannot be made applicable, if only 
a part of the land has been sub-let to an 
nnder-raiyat. But the learned Vakil for 
the respondent has suggested that where 
as here, on the face of the lease of the 
raiy.it^ the rates at which the different 
classes of land were assessed can be deter¬ 
mined, the under.rafya^ is not bound to 
pay more than 25 per cent, of the rent 
assessed with respecb to the parcels in his 
possession. This argument, in our opinion 
based on a fallacy. It cannot be affirmed 
that the raiyat pays so much rent for any 
par icular parcel. No doubt, for the purposes 
o je assessment of the aggregate rent, 
certain rates were taken as the basis of 
the calculation by the superior laudlord. 
Nevertheless, the rai'yat holds the entire 
land of the holding for the aggregate 
amount. If he fails to p.ay any portion of 
this rent the entire holding is liable to be 
sold, and he cannot clearly save any parti, 
cular parcel out of the l.olding by payment 
of the rent assessed upon the land comprised 
tiierein. 1 „ our opinion, section H applies 

to cases m whie!. the land held by the 
TOii/'it IS 0).expensive with the land held 
by the under-™,W. The section was never 

intended to apply to cases of tlie class 
liow l>efoie us. 

We may add tl.at in the course of tl,e 
aigument at tlie bar, reference was made to 
the dee.sion o Mr, Jnstiee Giedt in the 

-'dtlai Ghandra Biswas v. 

U), wliere a question similar in scope 
to tlie one before us, appears to have been 
raised hut not decided; tliat .judgment, so 

far as it goes, supports tlie view we 
take. 

The resuU, therefore, is that, tliis appo.il 
13 allowed, the decree of tlie Coarr. below 
set a.side and that of the Court of first 
instance restored witii costs in this Court. 

Apfieal aUou'f^'I. 

(l) S. A. No. *llo ol’ IDOIi (unroportcil). 
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6sc)m> Civil Appevl No. 1756 op 1910. 

April 22, 1912. 

Present: Mr. Justice Sundara Aiyarand 

Mr, Justice Ayling, 
NARAYANA PILLAI—-Appellamt 

versus 

difE SECRETARY op STATE pjr INDIA 

RCPkRSENTED BV TdE 

COLLEOTOR of TA^JORE-Respondent. 

Act rM<id. Ill of 1905). 

It ^uif for refund of penol assess,nent levied -Part u 
u90ricvcd~Cau.e of action -Xotire by Goremmcnt, whe- 
ihu const,(utesran^e of acfion-Proof of possession-^ 
I n»mnption n.t to prior possession. 

Umlcr Madras Act HI of 19U5, section 14, the cause 
ot .action unses when a party deems himself ao-gWeved 
tjy the levy of a peiinlty or by eviction or forfeiture 
that is, on the date of the levy of the assessment or 
penalty or of the eviction or forfeiture. A mere 
preliminary notice given by Government before exer- 
cising tliese powers under the Act cannot be roo-arded 
ns a proceeding by which a person is '‘aggrieved” 

The notice Itself is no grievance and cannot be the 

staiting point tor the computation of limitation, 

^Vhen pos.session for a certain period is shown it 

win be open to a I’ourt deciding the facts to pi’ovo 

that possession prior to that period was also in t)io 
party whose siibse(|iiont possession is proved 

ar '^^'‘■'•‘•'‘^'•1/ ^fStute for India, 33 

M. .3(>_: o Tad. Gas. US; 7 M. L. T. 13:); 2.) AI. 1. J. 74 
referred to. » . 1 

Seond appeal again.sfc fche decree of 
the DistricS Couit of Tanjore iu A. S. Nos. 
Sbl and 886 of 190.9, presented agtinst the 
decree of the Court of the District Munsif 
liruwaUir. in O. S. No. ;U5 of l!)08. 

Mes^s. T. n. R.-imnrlfindra Aiyar and 

1. L. Knshyias rnnit Ahjar, for the Appellant. 

-Ir. ./. L. Rosfrin, (lovernment Pleader, for 
the Crown. ’ 

Thisbeonul appeal c->miiig on for hearing 
on 3rd and P.U days of J.anuary l')12. t.ho 
Court (Sundara Aiyar and Spencer JJ.) 
delivered the followinff 

JUDCMENT.—It is not quite clear from 
the judgment, of tlie learned District Judge 
whether be considered tlie question whether 
the plaintiff's predecessor.s-in.title were in 

possession of the two links of the pCal i,i 
dispute before the plaintiff obtained bis 
conveyance. The District Judge observes 
that the plaintitt'.s possession was proved 
to date only from 1003. He say-s also 
plaintiffs posscssioti i.s evidently not such 
as to tlirow tlie burden of proof on tlie otliei- 
side,” I.C., apparently, that possession for two 
years is not siillicient to .shift tlie onus. 
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We may also observe that when possession 
for a certain period is shown, it will be open 
to a Court deciding the facts to presume that 
possession prior to that period was also in the 
party whose subsequent posssession is proved. 
See Venkatnruma Ij/^r v. The Secretary of 
State for Imh'a in Council (1). 

We request the lower Appellate Court 
to record a finding on the evidence on 
record on the question of possession of the 
two links of the pial and the seven links of the 
brick aloili. He will also record a finding 
on the 2ijd issue. The findings will be 
submitted within one month from tlie date 
of the receipt of this order. Seven day.s will 
be allowed for objection.®. 

In compliance with the above order, the 
District Judge of Tanjore submitted the 
following 

FINDINGS:—On the question of posses¬ 
sion, the finding was that tho plaintill and 
his predecessors-in-title were in posaestion 
of the 2 links of pial and the 7 links of alodi 
for a period of 30 years and more. 

On the question of limitation, the District 
Judge said :— 

*’ As regards the question of limitation. I 
think the suit is clearly time-barred by 

section 14 of Act HI of 1905 (Madras). Tlie 
suit is not one for a declaration of title to 
the disputed site but one for an injunction 
restraining the dcfeinlant from intefering 
with plaintiff’s possession of the site by 
taking action against him under Act HI 
of 1905, and for the recovery of the penal 
assessment already levied from him under 
that Act. Both these causes of action 
clearly come within the scope of section 14 
of Act HI of 1905, and are governed by the 
rule of limitation therein laid down. In 
the plaint tho plaintiff himself has given the 
dates of his causes of action as 27th 
November 1907, tlie date on which the 
defendant served him with notice to vacate 
the disputed site.®, and 18th January 1908, 
the date on which penal assessment was 
cx)Uected from liim in re.®pect of the alleged 
encroachment. Clearly, those nr© the dates 
on which the two causes of action arose and 
the plaintiff’s suit, was, therefore, time*barred 
in respect of both the reliefs prayed 
for by him on tlie date on which he presented 

CJ) 3.T M. 3C2; 0 JikI. C:is. 11S‘;7 M. (L. T. 139:20 
il. L. J. 74. 


his plaint to the District Munsif’s Court 
i.e., 23th September 1908. My findings on the 
second issue is, therefore, that the suit is 
barred by limitation. 

This second appeal coming on for final 
hearing after the return of the findings of the 
lower Appellate Court upon the issues 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.—The finding of the lower 
Appellate Court is that the plaintiff and his 
predecessors-in-title have been in possession 
of the plaint lands for more than thirty 
years prior to the suit. The presumption, 
therefore, is that he was in possession prior 
to that time also, unless it be proved on 
behalf of Government that the land was 
unoccupied land or land in the occupation of 
Government before. Tho plaintiff’s title, 
therefore, must be held to be established. 

The next question is whether the suit is 
barred by limitation. The District Judge 
holds that it is barred under section 14 of 
Act in of 1905. That section, while entitl- 
irg persons, deeming themselves aggrieved by 
any proceedings under the Act, to apply 
to the Civil Couits for redress, provides that 
the Civil Couits shall not take cognizance 
of any suit instituted by such persons for any 
such cause of action, unless such suit shall be 
instituted within six months from the time 
at which the cause of action arose. Then 
the explanation to this section states that 
in respect of any assessment or penalty levied 
by Government, the cause of action shall be 
deemed to have arisen on the date on which 
such assessment or penalty was levied 
in respect of eviction or forfeiture, on the date 
of the eviction or forfeiture, '^e proceedings 
wdiich the Government are entitled to take suo 
moln under the Act against persons, who, in its 
opinion, are in unauthorized occupation of land, 
are either the levying of penal assessment or 
summary eviction of the peisonsin occupation. 
Hence the statement in section 14 that the 
cause of action arises when a party deems him¬ 
self aggrieved by either of these steps taken 
by Government. A mere preliminary notice 
given by Government, before exercising 
these powers under the Act, cannot e 
regarded as a proceeding under it by which a 
person is “aggrieved”. The notice itself is no 
grievance. The result of the inquiry made 
hy Govermneni on the notice may be o 
recognise the title of the person to whom l 
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is issued. The party has a grievance only 

when his claim to the land is not recognized 

y Government and steps are taken by it 

either to evict him or to levy penal assess¬ 
ment. 

^ In this case, the plaintifE's suit, so far as 
it seeks to recover the assessment levied by 
Government, must be held to be barred, but, in 
so far as the claim to the injunction is con¬ 
cerned, section 14 is inapplicable for the 
Jasons already given. As against the 
Governments we consider it unnecessary to 
give an injunction. It will be enough to 
declare tlie plaintiff's title to the land with 
respect to which the injunction is sought. 
In the circumstances, there will be no order 
as to costs in any of the Courts. 

Decree modifie<K 


2SP 


CALCUTTA HIGG COURT. 

Skcond Civil Api'eal No 2306 of 1909. 

dune II, 1912. 

Present-.- —"Nfr. Justice CarndiilT and 
Mr. Justice Chapman. 

Shelhh NUJKBAR RAHMAN— Defendant 

—Appellant 

V€ T$7iS 

Sued ilUKTASHKD HUSAIN—Pr.AiNTiFP 

—Respondent. 

Ifond~Coim,lcmt{on—rrnmi.<€ to vifh.hvnr from 
jvoseciiho), of non^rompouudahlc <'fi^n~U„loufHl con. 
mdemUon-Contrort .Ut {ix of lS72).x. 

Vrocedye Code {Art ro/UsOH>,x. .3-tr,. 

It 18 nRainst piililic policy to compound a non- 

h "vhX vo-'i " 'i'"™ "> ■■ii'l 

US n nolly voiM m law. 

Bi-iee Uimion, S W. R. 412, explain- 
cd blit not J\ppro70<l. ^ 

Williams y. Bnijlcy, L. I?. 1 FT. F.. ‘>00 at 

12 Jur. (N. s.) 875, 14 U T. 802, 35 l’ 'j jf? 
relied upon. * ' ^ ^» 

Keir V, Lcemnn, 73 L. .1. Q. Q. 2o0- G O B 3ns R 

Jur. 824; 66 R. It. 392. followed. ' ^ 

Appeal from the decree of the District 
Judge of 24-Pergunnahs, dated June 1st, 1909 
afhrming that of theMunsifof Basirhat, dated 

December 23rd, 1908. 


Babas Dwarka Nath Mztier and Salemtra 
Noth Mukkerji, for the Appellant. 

Moulvi Waited Dossein, for the Respondent 

JUDGMENT. 

Carndukf, J.—The appellant before us was 
the gomashia of the respondent. He was 
prosecuted by the respondent for criminal 
breach of trust under section 40S of the 
Indian Penal Code in respect of certain 
moneys collected in the course of his duty. 
The Magistrate, before whom the case was 
being tried, suggested, after having drawn 
up a charge, that the matter was one which 
might appropriately be settled out of Court. 
Accordingly, the matter was .settled out of 
Court. The appellant executed a mortgage- 
bond for the amount embezzled, and, though 
the withrawal of the criminal prosecution is 
not mentioned in the instrument as forming 
part of the consideration, the prosecution was 
in fact dropped by the respondent after the 
execution of the deed and the appellant was 
then acquitted or discharged. The suit, out 
of which this appeal arises, was afterwards 
brought upon the mortgage-bond executed in 
the circumstances just described, and it has 
been decreed by both the Courts below. The 
defendant has now preferred this second 
appeal to the High Court. 

fn my opinion, the appeal clearly must bo 
allowed. The lower Appellate Court has 
held that no general rule as to what is, or 
what is not, contrary to public policy can bo, 
or has been, laid down ; and, relying on 
Nnhhee Btiksh v. Mn.^ammat Bibee ( 1 ), 

has declared t hat its conscience felt no repug’ 
nance towards the agreement between the 
respondent and the appellant and that it 

entirely failed to see any danger to the pub¬ 
lic good tlierein. Now, the case cited by the 
learned District Judge stands, as far as \ 
know, absolutely alone, and it appears to me 
to ran counter to the tread of all authority 
It IS a case, moreover, of 1867, that is to say’ 
at a time when the law on the .subject had 
not been codiGed by the Indian Contract Act 
of 187^ and when the Code of Criminal Pro¬ 
cedure in force omtdned no provision such 

as that to be found in section 345 of Fhe 
present Code for the compounding of offence.s 
1 he law, therefore, as to where tliere mighi 
be a compromise in a crimiualc.se was not 
settled and the law as to agreements contrai y 

(1) 8 W. R. 412. 
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to public policy was probably equally un¬ 
settled. Now, we have for our guidance 
section 345 of the Code of Criminal Proce¬ 
dure of 1S9S and section 23 of the Indian 
Contract Act ot 1872 with its Illustration (Ji) 
and there can, so far as I can see, be no doubt 
as to what the legal position is. 

The broad principle is laid down by Lord 
Westbury in Williams v. Bayley (2) and the 
learned District Judge has himself referred 
to that decision, although he seems to have 
failed to appreciate its effect. If a criminal 
case is declared to be non-compoundable, then 
it is against public policy to conipound it, 
and any agreement to that end is wholly void 
in law. Criminal breach of trust is (see 
section 345 of the present Code of Criminal 
Procedure) non compoundable, either with 
or without the sanction of the Court. Keir 
V. Leeman (3), which was affirmed by the Kx- 
chequer Chamber in Reir v. Leemau (4) and 
followed by the Court of Appeal in }\ inf1hin 
Local Board of Ihalth v. lint (b), is ample 
authority for holding tlie view that the cir¬ 
cumstance that the jMagistrato wrongfully 
Buggesleu or sanctioned the compromise 
makes no difference whatever. And the 
principle, established by Collins v. Blantcni 
(b), that illegality may bo pleaded a.s a de¬ 
fence to an action or. a bond has been fo 
often recognised and is so well settled that 
it would be useless to enter into any di.s- 
cussioD regarding it. 

This appeal, therefore, must he allowed, 
the decrees of tlie Courts below di.schargfd 
and the respondent’s suit dismis.sed with costs 

throughout. 

Chapman, J. — I agree but desire fo care¬ 
fully confine my reason for holding that tho 
bond was void fo M:e ground that the con¬ 
sideration for the bond was found by the 
lower Couit to be a premise fo withdraw 
from the prosecution in a ca.^^e, tlie compro¬ 
mise of whicli is expres.My forbidden by (he 
Code of Criminal Precedure. 


Appeal allowed. 

(2) I>, K. 1 It. L. 2U0 at p. 220j 12 .Inr. (n. s ) iJ 
35 J.. J. C)i. 717; 14 h. T. S()2. V • s-; a 

(:i) (1814) 13 L. J. (^. ]{. 2.-^0; (» Q. 11, 30S; H J 
810; GO K. It. 302. 

(4) 0 Q. 13. 371; 72 K. \{. 208; 15 L. .7. (J. ]{. J 
10 Jill’. 742. 

(:.) 45 CIi. D. 351 ; .50 L. .7. C'li. COS. G3 L. T, 3CG; 

W, It, / iJH, 

(G1 1 8ni. L. C. lull Ivi. at p. 300. 


CALCUTTA HIGH COURT. 

Civil Role No. 472 op 1912. 

May 14, 1912. 

Present: —Mr. Justice Carnduff and 
Mr. Justice Chapman. 

ALI AHMAD KHAN and others— 
Plaintiffs—Petitioners 

H. P. BROWN AND others—Dependants 
1st Party, and others—Defendants 2nd 
Party—Opposite Parties. 

Ex parte decree— Application fo set aside—Decree 
against contesting dejendants — Whether suit to he re¬ 
opened entirely — Decree executed against contesting 
defendauis—Cantesting defendants not made parties 
to application to set aside ox parto decree—Cit’d Pro* 
eednre Code ('.4cf T 0 /1908), O, IXt r. 13 provisoand 
r. 14. 

The plaintiff brought a suit against four defendants 
for redemption and recovery of arrears of rent duo to 
tho plaintiffs under a zur~i-pcshiji lease. Tho suit was 
decreed er jiarte against defendants Nos. 2 and 3, and 
the decree directed that defendants Nos. 1 and 4 
should merely yield up possession of two villages. 
Tlie plaintiIVs did not appeal against tho decree so 
far as defendants No.s. 1 and 4 were concerned, but 
executed it and recovered possession of tho two vil¬ 
lages. 

Defendants Nos. 2 and 3 applied to have the ex 
parte decree against them set aside. In that appli¬ 
cation defendants Nos. 1 and 4 were not made parties. 
Till* Court .«!et aside the e.r parte decree against defen¬ 
dants Nos. 2 and 3, Imt declined to re-o])en the whole 
suit even as against the other defendants. The plain¬ 
tiffs moved tho High Court: • • - 

Held, (1) that there was really no question of juris¬ 
diction or irregular exercise of it within the meaning 
of section 11.5 of the Civil rrocednro Code, (2) that hav¬ 
ing regard to tho fact that tho plaintiffs were satisne 
with their decree against defendants Nos, 1 and 4, the 
decree should not bo sot aside in so far ns those 
deffiidants were concerned, (37 that the case was 
not covered bv the proviso to rule 13 of Order IX o 
tbo (‘ivil Procedure Code, and (.4) that as defendants 
Nos 1 and 4 were not parties to tho application 0 
set aside the cx parte decree, the Couit below 6hou t 
not have passed an order prejudicial to them beliiiu 
their backs. ^ . 

Rule agninfit the order of the First Sub- 
Judge of Mezaffarpur, dated January 9tb, 

1912. 

FACTS.—The plaintiffs instiiuted a suR 
for recovery of Hs. 4,360 aa renta and profita 
tiue under a zur-i prshgi lease and for ils 
redemption. The lease was executed by th® 
prcdecesscr of the plaintiffs in favour of one 
Mr. C.R. Brown for seven years (1894 <0 
1901). On the death of Mr. C. R- Brown, 
his widow, Mi.s. Brown, and son, Mr. R. C. 
Brown, sold their lights to Mr. H. F. Brown 
in 1905 and the latter again sold his interest 

to Mr. H. K. Gray in 1906. The plaintiffp 
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made the widow and fche son of the original 
Ies 3 e 3 as defendants Nos. 2 and 3, and Mr. U. 

F. Brown and Mr. H. K. Gray as defendants 
Nos. 1 and 4 respectively in the suit. 

The defendants Nos. 2 and 3 did not appear; 
bub defendants Nos 1 and 4 contested tlie 
suit. They contended that they did not 
parcbase any of the mortgraged properties 
and were, therefore, not liable for rents and 
profits, bat they admitted that they held two 
of the mortgaged properties under a private 
arrangement from the heir.s of the mort¬ 
gagee, for which they paid rents to them. 

The Snb-Jndge held that defendants Nos. 

1 and 4 did not purchase the zur-i-pesligi 
lease and there was no ciuse of action against 
them, and directed that they should yield up 
possession to the plaintitfs of the two proper¬ 
ties which they admitted to hold under the 
mortgagees. The plaintiffs in execution of 
the decree recovered possession of the two 
properties from the defendants Nos. 1 and 4. 

Sub.sequently, defendants No.s 2 and 3 
applied to the Sub-Judge for setting aside 
the ex parte decree passed against them on 
the ground that no .summons was served on 
them, and the Court on January 9:.h, 1912, 
set aside the ex parte decree and restoreil the 
suit 80 far as they were concerned, bub de¬ 
clined to re*opea the whole suit even as 
against the contesting defendants No.s 1 and 4 
on the ground that it would be inequitable 
to require the contesting defendants to 
fight the battle over again after their vic¬ 
tory”. In this application to set aside the 
ex parte decree, the defendants Nos. 1 and 4 
were nob made parties. 

The plaintiffs moved the High Court and 
obtained this Uule against the defendants 
Nos. 1 and 4 to show c.vuso why the order of 
the Court below should not be modified by 
setting aside the original decree in its entirety 
on the ground that it was of such a nature 
that it could nob be set aside as against 
defendants Nos.2 and 3 only. 

Baba Vmakali Mukfierjee and Moulvi 
Mohammad Mustafa Khan, fur the Petitioners. 

Babu Atul Krishna Roy, for the Opposite 
Parties, defendants Nos. 1 and 4, in .showing 
cause contended,./trs/, that as the Court be¬ 
low had power to set aside the whole decree 
or the decree as against the applicants de¬ 
fendants Nos. 2 and 3 only, there was no want 
of jurisdiction, and the High Court could-not 
interfere under aootiou 115 of the Civil 


Pfocsdiire Code; secondly, as the defendants 
Nos. 1 and 4 ware not made parties to the 
procasding to set aside the ex parte decree, 
no order could be passed against them in 
their absence; thirdly, as the plaintiffs did 
not appeal against the original decrae bub 
executed it and recovered possession of the 
two properties from defend rats Nos. 1 and 4, 
they could not now ask the Court to ra-open 
the whole suit even as against those defend* 
ants; and fourthly, the case did not fall under 
the proviso^to rule 13 of Order IX of the 
Civil Procedure Code. 

The following cases were cited. Manaku 
V. Sitiram (1); Monomohini Ghowdhurani v. 
^ara Narayan Roy (2); Jadubansa Narain v. 
MohutU Hari Charan Bharnti (3), 

JUDGMENT.—The petitioners as plain¬ 
tiffs sued four defendants for redemption and 
the recovery of Rs. 4,000 odd, being the 
arrears of rents and profits due to them under 
a zur-i'peshgi lease. The second and third 
defendants did not contest the suit. The 
first and fourth defendants were alleged to 
be assignees fro.-n the second and third de¬ 
fendants, or rather the first defendant was 
said to he an assignee from the second and 
third defendants and to have transferred his 
interest to the fourth defendant. The first 
and fourth defendants pleaded that they had 
nothing to do with the mortgage, but admit¬ 
ted that they had, by a sub.seqnent private 
airangenient, been put in posses.sion of two 
of the mortgaged village.s. 

After a keen contest, tlm Court below 
found that the statement of the first and 
fourth defeiidants was true; anil in decreeing 
the suit against the 2nd and 3rd defendants 
ex parte, it directed that the rents and pro¬ 
fits should be recovered from them alone, and 
that the 1st and 4th defendants should 
merely be required to yield up possession of 
the two villages occupied by them. This 
decree the petitioners did not appeal against. 
On the contrary, they accepted it and actu¬ 
ally executed it by obtaining po.ssessiou of the 
two villages from the lat and 4th defendants. 

The 2nd and 3rd defendants, however, 
moved to have the ex parte decree against 
them set aside, and the lower Court set it 
aside accordingly. The question whether it 
ought also to be set aside in so far as the 
Ist and -tth defendants were concerned was 

(1) 18 B. 142. ’ 

12) 4 W. N. 4jC lit p. 458. 

6 C, L. J. 226 lit pp. 229, 231. 
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very carefully cousidered by it, aud it was 
deliberately held that it would be most 
inequitable, as the lower Court put it, to 
require those defendants “to fight the battle 
over again after their victory”. 

The petitioners have obtained the present 
Rule against the opposite party to show cause 
why the whole decree should not be .set aside; 
and we are of opinion that the relief they 
seek, cannot for the following reasons be 
granted. 

First, there is really no question of juris¬ 
diction or irregular exercise of jurisdiction 
within the meaning of section 115, Civil 
Procedure Code. The Oouit below clearly 
had jurisdiction, aud it certainly did not 
exercise it arbitrarily. No doubt, this Court 
has still wider powers of interference under 
section 15 of the Cliarteri but, having regard 
to the fact that tlie petitioners were satis* 
fied with tlieir decree against tlie Ist and -Ith 
defendants and, as we have said, put it in 
execution, we are not disposed to interfere 
in the exercise of those powers by setting 
the decree a.side now in so far as those de¬ 
fendants are concerned. 

In the seco7i(l placcy the real object of this 
Rule is to set aside that part of the decree 
which was in favour of the 1st aud -Ith de¬ 
fendants; and, we are inclined to think that 
that can hardly be done under the proviso 
to Order IX, rule 18. It is there laid down 
that, where the decree is of such a nature 
that it cannot be .set aside only as against 
the defendants wlio did not appear, it may 
be set aside against all or any of the other 
defendants also. As we have said, this does 
not seem to cover the case of a decree in so 
far as it is in favour of the contesting defen¬ 
dants, nor in this instance is it clear that the 
decree was of such a nature that it could 
nob be set aside against the non-appeariug 
defendants only. 

Finally, the Ist aud -Itli defcnd-iuts had no 
notice of tlie application made under Order 
IX, rule 13, and were apparently no parties 
to that proceeding; and on first principles, 
it seems to us that the Court below cjuld 
not have pas.sed an order prejudicial to them 
behind tlieir backs. 

The result, therefore, is tliat this Rule 
must be discharged with costs. We asae.ss 
tlie hearing fee at two gold viohurs. 

Huh; discharged^ 


MADRAS HIGH COURT. 

Appeal against Ohder No. 110 op 1911. 

April 30, 1912. 

Present: —Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 

PUTHENPURATIL AMMAN 

PARUYKYI AND OTHERS—APPELLANTS 

V6 rstcs 

M.ANGALASERI PULLIKANDI 

PAKRAM HAJI— Respondent. 

Transfer of Property -let {IV of 1882J, ss. 82, 83,100 
— Contract Act (IX of 1872>), s. C9— Contribution, suit 
fur—Several Umds burdened with payment of common 
revenue—Liability of owners who have not paid to per¬ 
son who iHiijs the revenue—yature of decree — Plaifitiff’s 
right to a ehoryc. 

Wliorc several lands arc liable for jiaymont of a 
definite amount of Government revenue and the 
amount has been paid by the owner of one of such 
lauds, the latter is entitled, in a suit for contribution, 
to a charge on the land of each of the others for the 
]jroportionato fraction of the amount payable by each, 
and not to a personal decree. 

linjah of Vizianayrain v. Sefruchcrla Somasehhraraz 
20 J[. C80' Alayakaininal v. Suttrui/u Qounden, 28 M. 
•t93j 15 M. L. J. 219 and Sri Maharajah Parbu Narain 
Sin-jh v. Babu BeniSinyh, 14 C. \Y. N. 301j 5 lud. 
Cas. 779, referred to. 

•Snhramani/a Chetti v. Mahlinijdswuini Sivan, 33 RI. 
41; 3 Ind. Cas. 624; 19 M. L. J. 027; 0 M. h. T. 108, 
explaiueu. 

Appeal against the order of remand by the 
District Court of North Malabar, in A. S. 
No. 342 of 1910, presented against the decree 
of the District Munsif of Kootuparamba, in 

0. S. No. 624 of 1909. 

Mr. 0. F. Ananthakrishiia Iyer, for the 
Appellants. 

Mr. T. K. Gocitida A'^yar, for the Respond¬ 
ent. 

JUDGMENT. 

Millkr, j.—T he District Judge bases his 
decision on the ground that the plaintiff and 
defendants are co*owners in the parambas on 
which the plaintiff has paid the land revenue, 
but the allegations in the plaint do not seem 
to support this view. The plaintiff in the 
plaint alleges that t!ie defendants are, by a 
karar, which is not on the record, owners in 
jeunii right of one of the three parambas con¬ 
tained in the survey field in question, aud that 
he himself is the owner in jenmi right of the 
other two. Tfie plaintiff does not claim any 
interest in the piramba of defendants, nor 
admit.s lliab the defendants have any interest 
in his parambas. 

The District Munsif gave him time to 
amend his plaint and rely on the karar by 
which parambas wero divided, but he failed 
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to take advantage of tlio opportunity so 
given. If then, the District Judge’s oi der is to 
be supported, it must be on the ground tliat 
the fact that the survey field is undivided for 
purposes of assessment of the land revenue 
upon it, brings the case within the rule 
established, so far as we ar^ cJiicerued, by tiie 
Pull Bench of this Court in Rajah of 
Vizianagram v. Rijah Setnicherla SoniasB' 
khararaz (1). 

Now, in that case, both Bashyam Iyengar, J., 
(in the referring order) and Benson, .1., were 
inclinsd to hold that sections 82 and 100 of 
the Transfer of Property Act were applicable 
and the former learned Judge points out 
(at paje 709) that those sections would 
clearly have applied but for the fact tliat the 
property then in question was not strictly 
the several properties of several owners.” 
Here, in the plaint, the pirambas are the 
several properties of several owners,” and they 
are all charged, by reason of the Revenue ile- 
overy Act, with the payment of a single debt, 
the revenue as3e.=ised on the survey field. I 
have no doubt that Bashyam Iyengar, J., and, 

I think, also Benson, J., would have held in 
the present case that the plaintiff is entitled 
to a charge by virtue of section 8*2, Transfer 
of Property Act read with section 100. 

1 should be content to base my decision on 
the Transfer of Property Act on the 
authority of those learned Judges, but it 
may equally rest on the principles of equity 
on which both Subramanya Iyer, J., and 
Benson, J., rested theirs in the same case 
in delivering the judgments of tlie Full 
Bench. The principle does not, I think, 
depend on the parties being c> owners in the 
lands ; they must becO‘shareis of the burden, 
and, in this case, as the pleadings show, the 
burden is common to the plaiiititf and defend¬ 
ants bacauso their lands are bjth charged 
with the payment of tlie whole revenue. It is 
true that defendants are not debtors of the 
Government not being the registered 
pattadarsy but tlieir land is nonetheless 
subject to the burden, and lias bean by the 
plaintiff relieved of it. But as tlie common 
burden is a burden on the land only, as the 
Government could recover the revenue only 
fi’om defendants’ land and not from them 
personally, so all that plaintiff is entitled to 
is a charge on the land for the amount, if any, 
paid by him. 

(1) 26 M. 6b6. 


I think, therefore, that, though the 
District Judge is wrong in holding the 
plaintiff aud defendants to be co-owners 
of the land, so far as the pleadings have at 
present disclosed their position, he is right in 
reversing the decision of the District 
Muusif on the 2nd issue. I do not think we 
can or need decide what are the interests 
of the parties in the land. The plaintiff, 
if he has paid the revenue, is entitled to a 
charge on the lands, and the other issues in 
tlie suit must be decided. I would, therefore, 
confirm the order of the District Judge and 
dismiss the appeal with costs. 

Sadasiva Iyrr, j.—I entirely agree. 
The case of Suhrainania Ghctty v. Mahalingi,* 
simi Sivin (2), went upon the ground 
that a person, who, as pRbidary pay.s the 
whole revenue on tlie piltih land, cannot 
sue for a mere money contribution from the 
owner of a share in the pattih land, that is, 
Ccinnob get a person'll decree for money claimed 
as due on such share bscouse neither section 
85 of the Revenue Recovery Act, nor section 
69 of the Contract Act gives the piUadir 
such riglit or imposes au obligation on the 
owner of the share. 

The question whether, when several 
shares on the same land or wlieu several 
lands are liable under a commou burden, the 
dischage of the whole burden by tlie owner of 
a distinct share or a distinct land would give 
liiin a charge on the remaining shares 
or lands for the proportionate sums they 
were equitably liable for was not gone into 
in Snbrii'ii Jui i Gkettij v. Mahalingaswimi 
St'vin (J), but was, on the otlier hand, ex- 
pre.ssly decided ill lliiah of Vizianagram v. 
Uaj'.ik Selrnhrherla Som isckh irar.iz (1). The 
reason why it was not gone into in Sttbra^ 
mauiii Gheit;/ v. Mahalingisimi Sivan (2) was 
bsciuse the question did not arise in tliat 
case. 

In the present cise, the plaintiff claims 
recovery of the proportionate sums charge¬ 
able as revenue in defendant’s paranibi both 
from defendants personally and by sale of 
defendant’s p ir<i»/i5as on which he claims a 
charge for such proportionate sums. It may 
be that Suhramania Ghettu v. ^ah'ilingisw imi 

(2) 33 M. Uj 3 lud. Cas. 19 M. L. J. 027: 0 .M. 

L. T. 19S. 
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would prevent plaintiff from getting 
a personal decree against defendants for any 
portion of such amounts. The case of 
Raiah of Ytzianagrayn v. Somasekhararaz (1), 
undoubtedly, prevents him from getticg such 
a personal decree for more than three years’ 
dues. But the ratio of tlie decision in that 
case allows him clearly a charge on defend¬ 
ants' paraw6as for the proportionate dues, the 
limitation period being twelve years under 
Article B'J2. The present suit claims a 
charge of only six years before suit. 

A co-owner or co-sharer may not be 
liable personally to contribute towards sums 
paid to remove a burden on his property 
also, the whole burden being jointly imposed 
on the payor’s and his co-owner’s property. He 
may not have cared to discharge the burden 
as he might have been content to lose tho 
properly itself as not w'orth the expense 
of the removal of the buiden It may, 
therefore, not be equitable to give a personal 
decree against him as the contribution 
required may be larger thau the value of his 
property. But these considerations do not 
apply to the claim for a charge on his share 
for a proportionate sliare of the burden. 
The case of Rajah rf Viziangamin v. Rajah 
Setrucherla Somnnekhororaz (1), allowing 
such a charge, has been followed in Alaya- 
kammal v. Suhharaya Goundan (3), the 
limitation to enforce such a charge being 
twelve years. 1 find also that in Sri 
Maluvaja Parhu Narain Singh v. Bahu 
Beni Singh (4), the learned Judgc.s, while 
refusing plaintiff’s right to rely on section 
69 of tlie Contract Act, gave him a charge on 
the defendants’ shares for the proportionate 
fraction of the amount paid by plaintiff to 
dischage the burden ou all the shares. 

The remand order of the District Judge 
is, therefore, right and the appeal will be 
dismissed with costs. 

Appral diamiased. 

[a) 28 M. 4^13; 15 M. 1.. J.219. 

(4) 14 C W. N. 301; 5 IikI. Ca.s. 7711. 


CALCUTTA HiaH COURT. 

Second Ojvil Appeal No. 3028 op 1909. 

March 4, 1912. 

Present'. —Mr. Justice Harington and 
Mr. Justice Mookerjee. 

GOBINDA CHANDRA ROT— Plaintiff- 

Appellant 

*versus 

UDAT CHANDRA SUT and another— 
.Defendants—Respondents. 

I/andlord and tenant—Registered tenant—Surrender 
bij registered tenant—Collusion with landlord — Preju¬ 
dicing right of unregistered co-sharer tenant—Validity 
of surrender—Bengal Tenancy Act (VIII of l8S5}f «. 86. 

It is not open to a rcffistcrcd tenant of anoccupancy- 
holding to surromlcr, in collusion with tlio landlord, 
a part of the lidding in favour of the latter, with the 
e.vpress object of destroying tho right of his co-sharers 
or their transferees and thu.s ])rejudicc their title and 
])ossession; and the surrender cannot be accepted as 
a good foundation for an action in ejectment by the 
landlord. 

Taiiiizuddin Khan v. Khoda Xnwaz Khan, 5 Ind. 
C.as. IK); 11 C. L. J. 16; 14 C. W. N. 22D and Ananda 
Mohan Roy Choicdhunj v. Ciar« Daijal SahUy 7 luU 
Cus, lb, distinguished. 

Appeal from the decree of the District 
Judge of Tipperah dated August 10th 1909, 
modifying that of the First Munsif of 
Nabiuagore dated May ISth, 1908. 

Babu Joy Qopal DuSy for the Appellant. 
Babu Akshay Kumar Binerjeey for the 
Respondents. 

JUDGMKNT.—This is an appeal on 
behalf of tho plaiutiff in an action in eject¬ 
ment. The subject-matter of the litigation 
is an occupancy holding which was pur¬ 
chased by tlie third defendant on the 30th 
January 1885. It has been found that the 
purchase, though made in the name of the 
third defendant, was for the benefit of 
his father. Consequently, upon the death 
of the latter, the third defendant and his 
brother, the fourth defendant, along with the 
other heirs of their father, became jointly 
interested in tho tenancy. It appears that 
the first two defendants held a decree for 
money against the fourth defendant and in 
oxecution thereof attached the tenancy. The 
wife of the fourth defeuduut preferred a 
claim ou the allegation that the property 
belonged to her father-in-law and had been 
transferred to her by way of gift. This was 
supported by the third defendant. But the 
claim was overruled. She then instituted a 
suit for declaration of her title and was 
unsuccessful. Tho decree was thereupon 
executed and the right, title aud interest 
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of the fourth defendant has been purchased by 
the first two defendants who, it has been found, 
obtained possession of the land. The third 
defendant thereupon preferred a claim under 
section 335 of the Code of 1SS2 which proved 
iufructuous, and a subsequent suit by him 
for declaration of title was equally un¬ 
successful. He then preferred an objection 
in execution proceedings under section 244, 
Civil Procedure Code. But there also his 
efforts were fruitless. Thereupon, on the 
17th July 1907, he went to the landlord 
and executed in his favour a deed of 
surreuder in respect of the portion of the land 
purchased by the first two defendants at 
the execution sale. The plaintiff landlord 
now sues to recover possession on the basis 
of this surrender, and the question in con¬ 
troversy ia, whether the plaintiff is entitled 
to eject the first two defendants. On his 
behalf, reliance has been placed upon the 
provisions of section 86 of the Bengal 
Tenancy Act and upon the cases of 
Titmiz~u(l din Khan v. Khoda Nawaz Khan 

(1) and Ananda Mohan Hoy Chowdhury v. 
Guru Dayul Saha (2). It has been broadly 
contended that as the third defendant was 
the registered tenant, it was open to him 
to surrender a part of the holding in favour 
of the landlord and thus prejudice the title 
and possession of the first two defendants. 
In our opinion, this contention cannot 
prevail. Tlio learned Judge has found that 
this surrender was collusive. As we under¬ 
stand his decision, his finding is that this 
surrender was made by the third defendant 
with the express object of destroying the 
right of the first two defendants. Now, it 
cannot be disputed that the effect of the pur¬ 
chase of a part of tlie holding by the first two 
defendants was not to operate as forfeiture 
of the tenancy. In support of this proposi¬ 
tion, reference may be made to the leading 
case of Kabtl Sunlar v. Chunler Nath Nag 
Ohowdhtiry (3), as also to the decisions in 
Chandra Mohan v. Bircsaivar (4); Durga Fro- 
sad V. Douli Ghazir (5); Oozajfur v. Dablish 
(6) and JogendniNath v. Vincowri{l). As was 

(1) 5 Iiirl. Ca3. IIU; 11 C. L. J. IG: 14 C. W. X, 

(2) 7 liul. Caa. 

(3) 20 C. 5U0. 

(4) 1 C. W. X. loH. 

(5) 1 0. \y. X. lOO. 

(6) 1 C. W. X. 1G2. 

(7) 10 C. L. J. 147j 3 iuJ, Cu5. 20h G M. L. T. lOo. 


pointed out by Mr. Justice Banorjee in the 
case of Pexry Mohun Mandal v. Radkika Mohun 
Hazra (8), the effect of his purchase is to 
constitute the purchaser a joint tenant of the 
holding along with the tenants whose right, 
title and interest have not been sold. The 
landlord is entitled to look for payment of 
rent to his registered tenants and to bring 
the holding to sale in execution of the decree 
obtained against them. But he is not en¬ 
titled to treat the purchaser as a trespasser 
and sue him in ejectment. In fact this posi¬ 
tion is not seriously disputed on behalf of 
the appellants, and they base their title to 
re-enter on surrender. The question, there¬ 
fore, arises whether this surrender, which 
has been found to be collusive, because made 
with the express object of defeating the title 
of the fir.st two defendants, can be accepted 
as a good foundation for the claim. In our 
opinion, it cannot be so accepted. The 
cases of Tamizuddi v. Khoda Newaz (1) and 
Ananda v. Guru Dayali2), upon which reliance 
is placed on behalf of the plaintiff, are plainly 
distinguishable, and so we need not examine 
whether they were correctly decided. It is 
obvious from an examination of the judgment 
that no question of fraud or collusion arose in 
tho.se cases. 

The result is tliat the decree made by the 
learned Judge mn.st l)e aflirnicd and this 
appeal dismissed svith costs. 

Apycal dismissed. 

(.8) 8 C. W. X. 31.>. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 


MisceLG\KEODe Civir, Appeal No. 9 of 1912 

April 19, 1912, 

Present :—Mr. Lindsay, J. C., and 
Mr. Rafique, A. J. 0. 

Rani JAI RAJ KUNWAR —Plaintiff_ 

Appellant 

versus 


Pandit DWAHKA PRASHAD PANDE-^ 

Defendant—Respondent. 

. Un.iry .\:( ixxiv uf iHoH), s. _ 

—Appoiiihnenf of mn/n-jcr—roiirt of foiinn: 

s'lpcfint>-udi'ni'c !>} an <f lunatic, cff.'rt ,.f 

—(Inardion of iirapci-tg, appointment of. ’ 

Wlicro a porsoti, possos.sfil of hiiidJu isLalf was - 
dured by Uio District Juil-0 a.s of unsound’niind it 
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was not necessary for the Judge under the pro¬ 
visions of Act XXXV of 1858 to inquire from the 
Court of Wards whctiierit woiikl assume the manage- 
nient of estate and only in case of refusal by that 
Court to upjjoint a manager of tlie lunatic’s property, 
The appointment by the Civil Court of a iiiHtiager of 
a lunatic’s property is vali<l, until the Court of Wards 
avails itself of its }>ower of assuming the management 
of the estate. 

Aliuwhar Lai v. Ouuri Shankar, X A. 476, followed. 

Appeal against an order of the District 
Judge of Gonda, dated I7th November 1911. 

Babu Iskivari Dnyal, for the Appellant. 

Pandit Goharan Nath Mi'sra and Baba 
Ishivari Prosndy for the Respondent. 

JUDGMENT.—This is an appeal agaiost 
an order of the District Judge of Gonda, 
passed in certain proceedings in lunacy taken 
under the Lunacy (District Courts) Act, 
1858 (Act XXXV of 185?). The facts of 
the case are that one Shankar Bakhsh, who 
is a proprietor of certain property and an 
under-proprietor of certain other property 
sitnated in the Gonda district, lias become of 
unsound mind. The learned District Judge 
has found expressly that Shankar Bakhsh is 
of unsound mind. Having sj found, the 
other matter which was before tlie District 
Judge was tlie appointment of a manager for 
the e.state of the lunatic. lu this connection, 
there were two applications before the 
Court. One of them was on behalf of Rani 
Jairaj Kuuwar and the other on behalf of 
the wife of the lunatic, Oudhraj 

Kiinwar. Rani Jairaj Kuuwar appears to 
have suggested the Raja of iMaukapur as a 
suitable candidate for the position of guardian 
ot the lunatic. The Raja of Mankapur, 
however, refused bo accept the responsibility. 

Oudhraj, the wife of the lunatic, 
suggested the appointment of Pande Dsvarka 
Prasad, wlio is described in the learned 
Di.stricb Judge’s order as a man of wealth 
and respectability and one who holds the 
po.sition of Honorary Magistrate. The learn¬ 
ed Judge has appointed Pande Dwarka 
I’rasad. '1 lie present appeal is against this 
order and tiled on behalf of 
.lulfiij Kuuwar. The main contention for 
ihe appellant is that in accordance with the 
provisions of section 9 of Act XXXV of 
ISoS, the Ui.stiict Judge ought, before pass¬ 
ing any order for the appointment of Dwarka 
Piasad, to have suggested to or directed the 
Court of Wards to assume the mauageraeut 


of the estate. This, however, is not the 
interpretation which we place upon section 9 
and the matter appears to be concluded by 
a ruling of the Allahabad High Court report¬ 
ed as Mavohar L'll v. Qauri Shankar (1), 
According to the view taken by the Allahabad 
High Court, until the Court of Wards avails 
itself of its power of assuming the manage* 
ment of the estate, the appointment by the 
Civil Court of a manager of a lunatic’s 
property is valid. It cannot, therefore, be 
said in the present case that Dwarka Prasad’s 
appointment is invalid merely by reason of 
the fact that the Court of Wards has not 
been invited by the District Judge to 
assume the management. As for the merits 
of the case, it is complained that the District 
Judge gave the applicant no opportunity of 
showing cause against the appointment of 
Dwarka Prasad. Various allegations have 
been set out before us with the intention of 
showing that he is not a fit person for 
appointment. We do not think we can pay 
any attention to allegations of this kind made 
on behalf of a person who is at the best a 
very distant relation of the lunatic. It seems 
to us that when a person so intimately relat¬ 
ed to the lunatic as his own wife has ex¬ 
pressed a desire for the appointment of a 
particular person, the appointment of such 
a person is in every way a proper one. We 
are not, therefore, disposed to interfere with 
the Judge’s order appointing Dwarka Prasad 
manager of the lunatic’s estate. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 

(1) 1 A. 470. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 686 ok 1909. 

May 25, 1912. 

Prescnl: —Mr. Justice Kensington and 
Mr. Justice Cbevis. 

JHINDU AND OTHFR3—DEPENDANTS — 

Appellants 

GOPALA AND OTHERS—PLAINTIFFS — 

Respondents. 

f Hstoin~-SHCccssion — Agnate—Verson helonging to 
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same got— Cognate—Village propriclanj body — Gift — 
Reversion to donor's heir. 

A village was founded some three hundred yours 
ago by a Daiya Jnt, who culled in other Jots and 
some Brahmins to help him. Some of the proprietors 
in the village were Biigla Juts: 

Held, that there could be no presumption that 
Biigla Juts in the village were related to each other. 

The mere fact that two persons belong to the same 
got or sub-caste is insulheient to prove that they are 
related to each other as agnates. 

In the absence of all agnates of a propositus, any 
cognate can claim to succeed to his projierty. 

The rights of the jn-oprictary body cannot as a rule 
bo regarded as superior to the claim of persons who 
are related by blood to the last male owner. 

Bad/irtira v. Dewa Singh, 141 P. 11. 1893, distingu¬ 
ished. 

Wanjama v. Hint, G3 P. U. 1908; 120 P. W. R. 1908, 
relied upon. 

Land gifted by the foumlers of a village would not 
revert to the village proprietary body or the heirs of 
the original donor, unless there are left no descendants, 
male or female, of the donee. 

Qurdit Sim/h v. Hnsuinmat Vn'in Kunr, 84 P. R. 
1909; 7(3 P. L. R. 1909; US P. W. R. 3000; 3 Ind. Cas. 
QOiyLuchhnioii v. Dhugwan Sohai. G8 P. U. 1911; 10 Ind. 
Cas. 277; 160 P. L. K. 1911, relied upon. 

Second appeal frorii the order of the 
Additional Divisional Judge, Delhi, dated the 
3i'd June 1909, reversing that of the District 
Judge, Kariial, dated the Isfc ilay 1909, 
dismissing plaintiffs’ claim. 

Mr. Beni Prnshad Khoal'.i, for the Hon'ble 
Mr. Shadi Lai, for the Appellants. 

Mr. Nond Lai, for the Respondent. 

JUDGMENT.—Tlie dispute in this case is 
between the plaiiititfs and the defendants 
as to succession to the land of Ramdia. Tl>o 
genealogical trees given on page 4 of the 
paper book are admitted • to be correct. The 
plaintiffs first claimed on the grouutl that 
their ancestors had gifted the laud to 
Ramdia’s ancestor.^, but both the 
lower Courts have found that no such gift was 
ever made. As the learned Divi.sioual Judge 
remarks, it is much more likely that tlie 
plaintiffs’ ancestors, coming in from anotlier 
village, batehgarh (Naraingaih tuhsH), where 
they still hold ancestral land, aciiuired land 
by gift from Raindia’s ancestors, Subsegiuontly, 
the plalntilTs put forward another reason for 
their claim, 122 ., lhat one of their ancestors 
had married a daughter of one of Rimdia’s 
ancestors. This plea was ad\’anced hy 
plaintilfs’ Pleader on lOr.h February 1909, the 
day after issues vrere framed. Gopala 
plaintill was tlien e.Kaniined, and stated that 
Raja had mariied Mansa’s daagljter. 
Pakhar, defendant, was thou examined, and 


admitted that ‘‘plaintiffs’ ancestors were the 
daughter’s sons of the ancestors of Ramdia” 
but said he could not give details. 
The first Court held that this admisssion was 
not binding on the defendants, but the learned 
Divisional Judge held that it was. It is also 
to be noted that the mutation proceedings 
mention the Bttgla Jats {i.e., the defendants) 
said that the ancestors of Gopala etc , were 
naivasas (daughter's sons) of Ramdia’s 
ancestor. It is urged on behalf of the 
defendant-appellants that this was a random 
statement, not ncessarily correct, and that 
plaintiffs have taken advantage of it to 
attach a second string to their bow, and 
that plaintiffs should be required to 
prove (he alleged relationship. But, as 
already noted, the admission was repeated 
by Pakhar in the trial of this case, and we 
see no reason for holding that a matter 
which Inis been admitted requires to be 
proved. We agree, therefore, with the 
Divisional Judge that the plaintiffs are 
cognates of Ramdia. 

The defendants allege that they are 
agnates of Ramdia, but both the lower Courts 
have (It.sbelieved tlie evidence of the 
parohit and his baht, by which it was sought 
to prove tlie alleged relationship, and we see 
no reason to differ from the concurrent 
findings on this point. 

The defendants are, no doubt, of the same 
gat as I he deceased Ramdia, but this alone 
is not sulUcient in our opinion. The history 
of tlie village is tiiat a Daiya Jat founded 
it, and called in other Jats and some Brah^ 
mins to help him. For defendants it is argued 
that the presiimp'ioii is that all Bugla Jats 
to he found in the village are agnates, bub 
we cannot agree. Tlie village is said to be 
about :>00 years old, and we consider that 
thoio cm be no presumpbiou that all 
H'njhi Jats in tiiis village are related. One 
Bngla Jat may liave come in from one 
village, itiid another Bugla Jat may have 
come in from another village. 

Then it i.s urged that such distant 
c )gn.i{e.s cuinot be preferred to the defend- 
;iiifs who are some of the proprietary body 
SI as to oust the defendants from the 
P ).s.sessioii which tliey already hold, and 
Bvlhawi^!. Dswa t^ingh (1) relied on 
Put. as IS pointed out in Waryama v. llira 

(1) 141 P. K. 1893. 
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Nand (2), this case was decided partly on the 
ground that the common ancestor of the 
plaiotiff and the deceased owner had got the 
laud by gift from the founders of the village, 
and so in default of heirs of the deceased 
owner, the laud would revert either to the 
shamilat or to the heirs of the original 
donor. 

But, according to the recent rulings of this 
Court, the land would not so revert unless 
there were left no descendants, male or 
female, of the donee [^Gurdit Singhy.Mtts 2 nnnot 
Prem Knur (3) and Lnchhman v. Bhagwun 
Sakai (4).] The learned Divisional Judge has 
decided in plaintiffs’ favour on the strength 
of Waryama v. Hira Nand (2). Tlie 
Counsel for the defendants^appellants urges 
that in that case the cognates were preferred 
only to a heterogeneous proprietary body of a 
different got. But here, too, the proprietary 
body are not all of one got. The defendants 
are of the same got as the deceased, no 
doubt, but in tlie ab.sence of proof that they 
are agnates of the deceased, we fail to see 
how they can have any greater claim 
than any other members of the proprietary 
body. Then it is urged that t’.-.e plaintiffs’ 
degree of relationship in the present case is 
not clear, and that Waryama v. Hira Nand 
(2) is an extreme case, and cognates more 
remotely related than in Waryama v. }hra 
Nundi2) should not be allowed to take posses¬ 
sion. But the principle laid down in Waryama 
v. Hira Nand (2) would apply to cognates 
oven more distantly related. The principle 
is, tliat in the absence of all agnates, any 
cognate can claim to succeed. 

It may, of course, be said that the defen* 
dants must be agnates if we go back far 
enough, which is as much as to say 
that all men are descended from Adam, but 
this is an argument which does not appeal 
to u.s. We repeat that we cannot bok upon 
tlie defendants as possessing any higher 
tliaii tliat of the proprietary body in general, 
and the riglits of the proprietary body as a 
rule are even less than those of tlie Crown 
(iIlatiigan’s Digest, Art. 2S) and certainly 
eannat hs regarded as superior to the claim 

(2J (>:5 I*, n. I'.IOS; 12(5 I’. W. It 19J.S. 

Cl) bt It it. 19:/);70 t>. L. U. 190i>: 118 l\ W. It 

Itio'.l; 3 hut. Cas. G'.M. 

( t> 08 It It 1911; 10 hut <.'as. 277; IGO T. h. it 
1911. 


of persons who are related by blood to the 
last male owner. 

We, therefore, agree with the learned 
Divisional Judge that the plaintiffs are 
entitled to a decree. 

The plaintiffs have filed a cross-objection 
as to costs. The first Court dismissed the 
suit with costs. The learned Divisional 
Judge, though accepting the plaintiffs’ appeal 
and decreeing the claim, left the first Court’s 
order as to costs intact. We cannot see why 
the plaintiffs, when succeeding in their claim, 
should pay the defendants’ costs in any Court, 
At the same time, we note that the case is 
not one in which the plaintiffs are near re¬ 
lations, and, but for the admission by the 
defendants, the plaintiffs might have found 
it very hard to prove any relationship at all; 
we note, too, that the plaintiffs set up a 
fanciful story of a gift which they failed to 
prove, and have succeeded only on a ground 
which was not originally advanced. 

We, therefore, dismiss the appeal, uphold¬ 
ing tlie Divisional Judge’s decree for posses¬ 
sion, but allowing the cross-objections we 
order the parties to bear their own costs 
throughout. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Hegugar Civil Appeal No. 350 of 1910. 
WITH Civil Role No. 2265 of 1912. 

Juue 4, 1912. 

Present: —Mr. Justice Carnduff and 
Mr. Justice Chapman. 

RAG HU NATH SAHAY and others — 


Defen DANNTS—Appellants 

versus 

CHANDRA PHOTAP SINGH— Plaintiff 

—PwESPONDENT. 

SinTiJic pcrfonnuitcc—Dimiissal suit jor specific 
pcrfoynifincc—Decree for rejund of earnest money 
thoityh unt asked Jor hy plaintifi us oDcrnafive 
fclipf—( ipi7 Procedure Code (Act V of 1908), 0* 
r. 7- 

It does not iiuccssai’lly follow from the dismissal 
»>f u suit for spccilic performaneo tluit an order for 
tl:o refund of the puichasc-money should also bo 
ilctiied. 

Jbruhim Jthui v. flctchcr, 2l B. 827; -UoWu Dasst 
V. Unra Chund Dus, 2i C. 897; 1 C. W. N. 705; ilmma 
Tiibi V. Udit Xurain Misra, 31 A. 08j 9 0. L. J* 512; 
11 Bom. L. R. 525; 19 M. L. J. 29.5; C M. L. '-T* 

Ind Cits. 890, and Iloive v. Smith, 27 Ch. Div. 89; 
53 L. .1. Ch. 105.5; 50 L. T. 573; 32 \V. R. 803; 48 J. 
1‘. 773, followed. 

If a suit for rpocilii; performaiico be dismissed, the 
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Court can, nevertheless, give the plaintiff a decree for 
refund of the deposit, although he had not asked 
for any such alternative relief. 

Appeal from the decree of the Sab-Jadge 
of Gaya, dated May 16th, 1910. 

Babas Provask Ghzinder Mitter and Susil 
Madhub for the Appellants. 

Dr. Sarat Chandra Sosa/c and Babu Ghondra 
Sekkar Prcsid Singh, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit brought to enforce specific performance 
of a contract. 

The defendants, who are the appellants be¬ 
fore us, entered into an agreement on the 
22nd April 1908, to sell certain landed pro¬ 
perty to the plaintiQ, the father of the 
substituted minor re.^^pondents in this appeal, 
for the sum of Rs. 25,000. A sum of 
Hs. 6,000 towards the purchase-money was 
paid down by the plaintiff at the time of tlie 
agreement on the understanding that the 
necessary conveyance would be executed and 
duly registered within two months, and that 
the balance of Rs. 19,000 would be forth¬ 
coming on completion. It was, as evidenced 
by the written agreement Exhibit fuither 
stipulated that, if the transaction were not 
completed in consequence of any default on the 
part of the defer.dants, the plaintiff would be 
free to enforce specific performance at law 
and would be entitled to be credited with 
interest on his deposit from the date on 
which it was made; whereas, if the transac¬ 
tion were to fall througli owiiig to the plaint¬ 
iff’s default, then the plaintiff would be en¬ 
titled to the refund of the bare deposit 
without interest, and the defendants would 
be at liberty to dispose of the property in 
any other way they might choose. The 
transaction did fall through, and the plaintiff 
brought his suit for specific ppiforinanee 
alone. 

The Court below refused him a decree for 
specific performance, but, nevertheles.-^, gave 
him a decree for the refund of the deposit 
with interest, although he hail ni-t asked f<>i‘ 
any such alternative relief. The defendants 
have now appealed to this Court. 

According to the findings of the Court of 
first instance, which have not been challei ged 
by the respondents either in their cross- 
appeal or in the arguments before us, the 
plaintiff alone was to blame for the non¬ 
execution and non-registration of the neces¬ 
sary conveyance in June 1908. Subsequently, 


however, he changed his mind, or circum¬ 
stances altered; and he brought his suit for 
specific performance a year later. It is 
suggested by the learned Subordinate Judge 
that he did so because of the discovery of 
minerals on the property; but as an issue 
on this point was expunged and cross ex¬ 
amination upon it was stopped, we think that 
this further finding ought to be ignored. 
The contention is that, in the circumstances, 
the suit ought to have been dismissed in toto. 

We have come to the conclusion that, in 
the broad view that he took of the case, the 
learned Subordinate Judge was, in the main, 
right. It does not necessarily follow from 
the dismissal of a suit for specific perform¬ 
ance that an order for the refund of any part 
payment of the purchase-money should also 
be denied. If any authority, as to this, be 
required, we need only refer to the cases of 
Ibrahim Bhai v. Fletcher (1); Ahkeshi Dasn v. 
Hara Chnnd Dnss (2); Amma Bibi v. Udit 
Narain Misra (H) and Hoive v. Smith (4). 
The plaintiff could, notwithstanding that liis 
suit for specific performance had been dis¬ 
missed, and no matter on what ground it 
failed, have brought a suit for the recovery 
of his deposit. This is, we think, clear from 
the terms of .section 29 of tlie Specific Relief 
Act, 1877, and the case of Parmujodan Ncir 
V. Verumtoilnka Tlloc Chafa (5). And now 
that the same Courts administer both law 
and equity, and Order VII, rule 7 of the 
Civil Piocedure Code, 1908, lays it down that 
‘ it shall not be nece.ssaty for the plaintiff to 
ask for general or other relief, which may 
always be given as tlie Court may think 
just, to the same extent a.s if it had been 
asked for," it seems to us the Subordinate 
Judge was rigiit in refusing to relegate the 
p.ailics to furlher litigation. There could 
have been but one result of another suit on 
the contract. As Bowen, L. J., said in Howe 
V. Smith (4), already refeued to, “the ques¬ 
tion as to the riglit of the purchase to the 
return of tlie depo.sit money, must, in each 
case, lie a question of the conditions of the 
contract." Here the conditions of the con¬ 
tract weie very clearly expressed. The right 


O) It- 

(2) 24 f. M17; 1 w. X. 705. 

( 2 ) ai A. 08; !» C. L. .1. 512; 11 Bom. L. 11. 525, 10 
M. L. .7. 205; « M. L. T. 80; 1 Ind. Cas. 800. 

(1) 27 Ch. \)W. 80; m L. J. ('h. 1055; 50 b. T. 574; 
52 W. It. 802; 48 J. ?. 773. 

(5) 27 il.380. 
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of the plaintiff to withdraw from the contract 
and obtain a refund of his deposit money 
without interest, was recognised and it was 
distinctly stipulated that the only penalty for 
til© plaintiff's breach should be the loss of in¬ 
terest. It seems to us, therefore, that there 
is no substance whatever in the contention 
that, if the plaintiff had expressly claimed 
the refund in the alternative, the defendants 
would have been able to prove and set off 
damages caused by his failure to complete the 
transaction. Time has been found, as al¬ 
leged by the defendants, to have been of tho 
essence of the contract, and, therefore, it was 
for the defendants to make other arrange¬ 
ments as soon as the two months fixed had 
expired without the completion of the con¬ 
tract. Any loss caused in this respect was 
their affair. AVe consider, therefore, that the 
decree of the Court below is substantially 
correct, but we are of opinion that it is 
wrong in one respect, namely, as regards tho 
interest which it has been made to cany. 
On the plaintiffs' own showing, he svould nob 
have accepted tlie refund, because bis ease 
was that he was throughout anxious to en- 
fiu'ce the contract as a subsisting one. That 
being so, he ought, in our view, to be allowed 
no interest whatever. 

The decree will, therefore, be modified so as 
to allow the plaintiff Us. (1,000 (rupees six 
thousand) without any interest up to the 
date of tlie lower Court’s decree and tljc usual 
iiderest at the rate of six per cent, per 
annum from that date till tlie date of realisa¬ 
tion. In otlier re.spects tlie decree will 
s*and. 

We make no oideras to the coats of tliis 
appeal. 

Rule No. 22(rV12. 

'Phis rule stamls discharged, and a.s to it 
we make no oith r as to co.sis. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeals Nos. 161 and 170 

OF 1911. 

March 20, 1912. 

Present :—Mr. Piggott, J. C. 

In S. a. No. 161. 

Hakim Sped MOHAMMAD SHABBIR— 

Plaintiff—Appellant 

versus 

Hakim Sped MUHAMMAD JAWAD— 

Defendant—Respondent. 

In S- a. No. 170 

Hahim Sped MUHAMMAD JAWAD — 
Defendant—Appellant 
versus 

hakim Sped MUHAMMAD SHABBIR— 

Plaintiff—Respondent. 

Pnrtij tvaU—Treatment ns such hij common consent of 
a v'oU hniU hij one owner—Eridenee of conduct, force of 
—of appeal, point not raised in—Privaepf 
riijht of — Easement — Pleading. 

Where a Nvall stands bctivocu two houses, it isopen 
to eacli of the owners of tlie two houses to show that 
it is a mere party wall. Although tho wall may Lave 
hoeu built by one of tlio two owners, yet if their con¬ 
duct .show.s thatthe)’ have by common coiisenb always 
treated it as a jiarty wall, it must ho treated as such, 
A Court is not bound to allow' a point to be raised 
wliich lias not been taken in the grounds of appeal. 

A pluiutilT cannot ask tho didcnclant to close his 
\vindow.s on tho ground of the invasion of his right of 
pi ivacy when it is proved that tlie said window’s do 
not look out upon Mie plaintilT’.s honso but upon cer¬ 
tain plots of land ncfpnrcd by liim less than 20 years 
befojo the construction of the windows and in respect 
of which no right of ]>rivacy by custom or otherwise 
has been (•stablislied. 

Appeal figain.st an order of the Additional 
Diflirict Judge, Lucknow, dated 18th February 
1911, modifying that of the Munsif, North 
Unao, dated 13th September 1910. 

Messis. P. C. Oupta, Mohamm:td Fasih and 
SairiiuUaJi Beg, for the Appellant. 

Me.'isrs. Wazir Husain and Zaliur Ahmedy 
for the Respondent. 

JUDGMENT.—These are cross-appeals in 
a suit for recovery of possession over a 
reitain wall, for demolition of a room newly 
built in th« hou.se of the defendant and 
ceitain siinilar reliefs. Tlie facts found by 
the lower Appellate Court .seem to me to 
dispose at onco of the greater part of the 
pliiintiff’a case. Tho plaintiff’s father, Hakim 
Mohammad Sajjad, was the elder brother of 
tho first defendant, Hakim Mohammad Jawad. 
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The former went to Calcutta and gradually 
acquired a lucrative practice there as a 
doctor. He eventually sent for his younger 
brother, Mohammad Jawad, and associated 
him with himself in carrying ou the said 
practice. There was a plot of land belong¬ 
ing to the family in their native village, 
and out of the savings of the income earned 
by the two brothers in the practice of their 
profession in Calcutta, a house was built 
upon a portion (apparently just about half) 
of the said land, which is the house marked 
A in the plan prepared in the present suit. 
Tlie younger brother, Moliammad Jawad, 
eventually married a lady of considerable 
wealth and returned to his own village. He 
then proceeded to cjnstruct, with the con¬ 
sent of his elder brother, the house marked 
B on the plan, adjoining the house A on 
the east side, and in this house he eventually 
resided, while Hakim Mohammad Sajjad, 
and his sons after his death, remaining iu 
the house marked A. From a variety of 
circumstancts disclosed by the evidence, both 
oral and documentaty, the lower Appellate 
Court has come to the conclusion that, from 
the time when the house maiked B was 
built, the wall between the two liouses was, 
by common consent of the two brothers, 
treated as nothing more than a party wall 
between the houses, and that the brothers 
were joint owners of the .same. The evi¬ 
dence has been discussed before me in con¬ 
siderable detail and I may say that I 
think the finding of the learned Additional 
Judge is a very reasonable one. It i.s in 
any case a finding of fact, and I do not 
see that the plaiutitf-appellant has made out 
the beginning of a case against the defen¬ 
dant in second appeal. He seems to think 
that the mere fact that the house A was 
built before the house B i.s in itself 
sufficient to make it impossible for the wall 
between the two houses to be nothing m:ro 
than a party wall and the joint property of 
the owners of the said houses. I find no 
force in this contention. There is good 
evidence that, at the time when the hon.se 
marked A was built, the intention of the 
parties was, at sometime or another, as soon as 
funds were available, to extend the building 
over the rest of the land belonging to tlie 
family to the east of the said house marked A. 
Then, at the time when the second house 
marked B came to he built, there is abundant 


evidence that what was formerly the eastern 
wall of the first bouse was treated by consent 
of both parties as nothing more than a 
party wall between the two houses. It 
may be that the Courts below could have 
determined this suit upon a somewhat 
dirferent basis by holding that there was 
no adequate evidence that Mohammad 
Sajjad and Mohammad Jawad had ever come 
to a formal partition of the land owned by 
them in their native village, or of the 
houses built thereon; but assuming for tho 
sake of argument that the bouse marked A 
could 1)8 ti eated as the separate property 
of the plaintiff and his brothers (I may 
note in pa.=5sing that the plaintiff has two 
brothers who have refused to join with him 
ill this vexatious litigation against his 
uncle, and whom he has, therefore, been 
compelled to implead as defendants), and 
that the house marked B is the exclusive 
property of Mohammad Jawad, defendant 
No. 1, I think it is fully established by 
the finding of the lower Appellate Court 
that the wall between the two houses is 
nothiog more tlian a party wall and the 
joint property of the persons in possession 
of the two liouses. This finding is snflicient 
to justify the dismis.sal of the plaiutifi’s 
appeal, except as regards one single point. 
The construction of which the plaintiff 
complained was upon an uppsr story of 
the house rnaiked 13, and Irad lieen effected 
by means of lieams resting upon a portion 
of what I have lield to be the party wall 
between tlie two liouse.s. 'i’lie plaintiff 
claimed the removal of thi.s structure and 
of tliese beams, primarily on the ground 
that tlie svall in (luestion was his exclusive 
property atid the defendant liad no right to 
make any n.se of it whatever in erecting an 
upper stoi-y on a portion of hi.s roof. He 
further claimed, hosvever, that thsre were 
.-.mall doors or \viudo\v.s on tlie east side 
of the upper story luom of the plaintiff’s 
lionse, wliich had been closed by the new 
cmstruction.s set up by the defendant 
Mohammad Jawad, and tliat the plaintiff 
had a right of easement in re.spect of light 
and air tlirough tfiese doors or windows 
which liad been interfered with by the new 
constructions. The Court of first instance 
granted tlie plaintiff the relief claimed in res¬ 
pect of this part of tho case upon a findii g 
tliat what bas now been held to be the party 
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wall between the two bouses was the exclu¬ 
sive property of the plaintiff; it consequently 
did not enter into any discussion of the 
claim to an alleged right of easement. 
The learned Additional Judge on appeal 
found against the plaintiff on the question 
of the ownership of the wall and did not 
go on to discuss the alternative plea to relief 
on tho ground of easement which had 
certainly been put forward in the plaint. I 
have felt some hesitation as to whether I 
ought not to remit an issue on this point, 
but I am most reluctant to allow this pre¬ 
posterous and vexatious litigation to con¬ 
tinue. I am content to say that I have 
examined tho evidence and that I do not 
believe a case for relief on the ground of 
easement has been made out in respect of 
the small doors or windows in question. 
Moreover, I do not tliink that this point 
has really been taken in the memorandum 
of appeal presented on behalf of the plaintiff 
to this Court. It is certainly not pleaded in 
express (erins that tl»e lower Appellate Court 
should have deteimined the question whether 
the plaintiff was or was not entitled to aright 
of easement in rfspecb of the free admission 
of light or air through any doors or windows 
in the upper story of his house, and whether 
such right had been interfered with by the 
new constructions of the defendant Moham¬ 
mad Jawad. The fifrh paragraph of the 
memorandum of appeal I can only understand 
as referring to the finding of the low’er 
Appellate Court on (juifc a different question, 
I'.amely, the alleged interference with the 
plaintiff’s right of privacy. I am not bound 
to allow atiy point to be raised m appeal 
which is not taken in the rnamorandum of 
appeal it.«elf, and I do not think that this is 
a suitable case for peimitting the plaintiff 
any such indulgence. Tfie que.‘^tion about 
the I'iglit of privacy to which I have referred 
above has been veiy properly decided against 
the plaintiff by the lower Appellate Court, 
The new windows or doors which the defend¬ 
ant Mohammad .hiwad is said to have opened 
in his own uppci- stor y <lo not look out uporr 
tlie plaintiff’s house marked A in the plan, 
but npun certain plot.s of hind to the south 
of tlnit lionse w’hicli wei-e ordy acquired by 
t lie appellant’.s fatlier in the yrnr 1900, and 
in respect of wliich no rigiit of privacy by 
custom or otherwise has been proved. They 
seem to be mainly occupied by a ruosqiie and 


the courtyard appertaining to the same. 
The plaintiff’s appeal, therefore, fails alto¬ 
gether and I dismiss it with costs. 

I have before me also a cross-appeal by the 
defendant Mohammad Jawad in respect cf 
the order directing him to close a certain 
spout. That spout, it has been held by the 
Courts below, has been newly opened by the 
said appellant in his upper story and it 
discharges water on to the plot of land 
occupied by the mosque. The Courts below 
have not recorded any finding as to whether 
the plaintiff and his brothers are or are not 
the exclusive owners either of this plot of 
land or of the mosque standing thereon. The 
plaintiff undoubtedly claimed the plot of 
land in question as the property of himself 
and hia brother. The defendant replied that 
this plot of land No. 1290 had been gifted 
by the plaintiff’s father to Musammat Sultan 
Regain, the wife of the said defendant. 
Neither party pleaded that the plot in ques¬ 
tion was occupied by a mosque, that it 
had been dedicated to the Almighty or that 
it belonged to the public generally. The 

defendant-appellant does not seem to have 

* 

proved hia plea i-egarding the alleged gift to 
hi.s wife. The lower Appellate Court content¬ 
ed it.self with remarking that the plaintiff 
appeared to have in any case a sufficient 
interest in this mosque, or in the land on 
which it stood, to entitle him to proceed 
agair st a trespasser, or a person interferii g 
with the same by opening a new spout so as 
to discharge water upon it. I am not pre¬ 
pared to say that, on the pleadings and on 
the findings aiiived at by the lower Appel¬ 
late Court, this decision is wrong. I accord¬ 
ingly dismiss also the defendant’s cross¬ 
appeal with costs. 

Appeals (lismtssed. 


PUNJAB CHIEF COURT. 

Skconh Civil Appkal No, 1151 of 1909. 

May S. 1912. 

Ptrseni: —Mr. Justice Shah Din and 
T^Ir. Justice Scott Smith. 

SAHIB DITTA—Pi aintikf—Appellant 

versus 

NAIUNJAN DAS and others—Defendants 

—Respondents. 

of siiit-'JuriiitUctiou — Appcol—‘Suit for 
<li;clur(ttiuti in rc^iwct oj land. 
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rteterminiuK tho course of ap. 

tiou “ suit for a deolarL 

as ola^uHir = alienation of lane! is null and void so fur 

“s tfc tL„s'’t?'’7 f ^ eoncornod, 

cttM^h"hTde‘e;:;a^ioVrso,“,rt' 

r/p^L.R.'lras^fono^^ed 

“■ 1933; 33 P. 

Second appeal from the order of the Addi' 

Tr} Jud-e, Shahpar Division, 

dated 22nd April 1909, confirminff that of 

the I>‘‘^tnct Jndg^e, .Jhanff, dated 2nd 

D cerabsr 1908, dianaissin? the claim. 

Lala Iliharinr Ch'tnd, for the Appellant. 

liai Bahadnr Lala Sukh Vial, for the 
Itespondents. 

JODGMENr.—The appellant, Sahib Ditta, 

who was a minor at the time when the 

appeal was 61ed m this Court, has now come 

of age and he has applied that his next 

friend, iWnsomnm/ Bhagwan Deri, be dis- 

o.iarged. He elects to proceed with the 

appeal. The application is accepted and 

the name of Bhagwan Deri is 

sfcrucic out. 

ft also appears from Sahib Ditta’s ap- 

wltlf 'r 1 "' p'® t'le case 

with Jinda Ram, respondent, who was a 

nral pre-emptor, and Rai Snkh Dial, who 

appears for .Jinda Ram, states th.at his client 

lias no desire t, cutest the appeal and 

prays that his name he struck out. JVe gi-int 

the applicatiin an 1 strike out tho name „t 
Juida Hm. 

Tno first qneition for decisim is whe.iier 
an appeal lies to this C inrt or iint. The 
value of the Slit, fur as tlie claim for 
pre-c-mp ion regard to two.thirds share 

concerned, is 

admit,edly Us. 207-15.8, an i we have to see 
what the value of the suit i.s as r.-rivh the 
c airn ii. re.spect of the remaining oiie- 
third share of the la„ 1 in question, as to 
whic. the appeHunt sued for a declaration 
to the e,Tec that the sale thereof by his 
elder br.ituer was not binding upon him 

and was null and void S) far as his pro- 
prietary right.s in it were concerned. The 
appellant v.alued the relief which ha sou^l.t 
in respect of that one-third shire ’.at 
Ks l.Ooo but, on the authority of Jalla v. 
Gehu^i (1), the value of this kind of suit 

'^u’go p ET<) 07 ''-r' ®f tl>e land 

1908. 9 ‘ • K- 1907; a, P. W. R. 1907; 79 P. L. R. 
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in respect of which the declaration is sought, 
and It 13 not pretended that thirty times the 
lam. revenua of the one-third share in dis- 
pnte 13 more than Rs. 104. The total value 
ot the suit as brought by the plaintiff is, 
therefore, not more than about Rs. 312 and 
as both the Courts have agreed iu dismissing 
the suit, no further appeal lies to this Court. 
Ghuhrm Ghausv. Nahi Rakhsh (2), which is 
relied upon by the plainti.T’s Pleader, is 

Clearly inappl cable to tho facts as stated 
abore* 

is Tiot contended that there i.s any 
ground for revision in this case under either 

clause 00 or clause fi) of the old section 70 

of the Punjab Courts Act, and we, therefore, 
disini.ss this appeal. 

o. T> r, A.ppeal dismissed. 

(2) 2-A P. R. 1903; 3o P. L. R. 1903. 


MADRAS HIGH COURT. 
RRb'cntRBD Cask Ho. 17 op 1911. 

April 11, 1912 

Pres-nt:-~Mv. Jj.stice Miller .an 1 
Mr. Justice S.ida.siva Atyar. 

AITVA PHjD —PL.Aixripp 

VRI rH AC H K L r. i M UJ B L A Y— 

Di'PKNnvNT. 

Pi'G'Un'i rf fiinill C-nirlR ([V nC 

a9, .-wr IS -..-,,. 

'n‘ h-j . am I <„f f, . 81 , .,h,!nl{0\ 

A suit 1)5’a t i-nst • • to;-fl, . IV of ii spacifi.Hl 

amount a.,r.v.l lu bo paiil to l.im by tho dofeiubrnt 
lor b;.n-^ tr.ist is n .t a suit rolatin- fco .a tru.st 

wjtbin tbo moaarn- ot .Vrticio IH of Scliodiilo U of tho 
I.Mvti.cmlsaiillCiiiHAOiH.ia is triable bv 

a ^aiill I a i8.‘ Coma it t'lo amoantof th :3 claim falls 
u’lHnn its l> *c.unary )iin8 licrion. 

S'vnlrGlJnjGui Clu'th, V. .Wn-n/aojy, (Jftcfh,, 26 U. 
20 Af. h. J. 14b; o 1ml. fas. 912; S M. L. T. G7 re 

f«“rroil to. ’ 

Case referred, under Order XLVT rule 7 
of Act Y of 1998, by the District Jud^e of 
Tanj-ire, in O. P. Ho. 859 of 1911 (o'* 

H>. 251 of 1911 on the die of the Court 
of the District Munsif of L'iruvadi aud S G S 
Ho. 871 of 1911 on tlie file of the Court of 
the Subn\iinat 0 Jud^e of TanjoreX 

■ folio .vine: plaint was filed 

m the Court of the District Munsif of Tim. 

vadi: — 

3 The plaintiff is the D/i innikart.i and 
the pnnja maker for the Samadi of 
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Tafcwarayaswaini in Keel Kapisthalam 
aforesiad. 

4 For the pooja oF the said Samadiy 
Rs. 200 was g’iYen as a present by one Rama- 
Rwami Pillay who is not a party herein. 
That amount was giren as a loan to Siva 
Chidambaram Pillai, who is not a party 
herein, by the plaintiff tand by Raraasawmi 
Pillai who made the present aforesaid, and 
for that amount an o/7u* deed was executed on 
3rd July 1902 by Siva Chidambaram Pillai 
aforesaid in favour of Ramasawmi Pillai 
and was also duly registered. In accordance 
with the term of that othi deed, Rama- 
aswami Pillai aforesaid let the othi lands for 
the SamaJi of Tatwarayaswami aforesaid to 
Siva Chidambaram Pillai aforesaid on lease, 
had enjoyment thereof and gave their 
profits for the paoja Naivedyam of the said 
Samadi. 

5 Afterwards Ramaswami Pillai aforesaid 
transferred the said othi riglit created in 
his favour to the defendant in this suit on 

16th March 1909 and left the lands also 
in possession of the defendant. 

6 “Then an assignment was made to the 
defendant hy Uamasawami Pillai aforesaid 
so tliat the amount of Ra. 200 as per the 
said othi deed may he given to the 
plaintiff; and in tlie sai<l deed of transfer 
also it is stated that tlirough the assignment 
of the payment to he made to the plaintiff, 
the poo;a maker of tlie said S(imndiy\t has 
been debited to self; furtbe?*, Ramasawmi 
Pillai aforesaid made an assignment on tlie 
said date to the defendant that payment 
be made to the plaintiff of Rs. 95, the 
value of 40 koJavxs of paddy, being the 
huttngni balance due from the said Siva 
Chidambaram Pillai's heiis who had lease¬ 
hold enjoyment of the lands on his behalf 
till the time of the said deed of transfer; 
a deed of transfer of lease svas also executed 
and the defendant also agreed with the 
plaintiff on IGth March 1909 aforesaid at 
Kaiha Mayaveram in tlie jurisdiction of 
the District ^Iiiiisif of Ma.\averam to pay off 
the said amount of Rs. 295. 

7 The defendant, who is accordingly in 
enjoyment of the othi property, has not 
paid as agreed Rs. 200, the amount of 
consideration for llie.said deed of tran.sfer, 
and Rs. 95 in the matter of the transfer of 
lease. 


^ 8 As the defendant, who is bound to 
give the above compound amount of 
Rs. 295 to the plaintiff, has nob made 
immediate payment, it is reasonable that 
by way of damages, interest at the rate 
of one per cent, a month should be paid on 
the said amount. 

9 The cause of action in respect of this 
claim has accrued at Kasha Mayaveram, 
Mayaveram District Munsifi from 16th March 
1909, when the defendant agreed to pay to the 
plaintiff the amounts aforesaid assigned in 
accordance with the said transfer deeds, 

10 Although the cause of action has 
arisen in the jurisdiction of the District 
Munsif of Mayaveram, yet, as the defendant 
lives at Divangudi in the jurisdiction of this 
Court, this claim has been preferred in this 
Court. 

11 Jurisdictional value for purposes of 
Court-fees put in by the plaintiff on this 
claim is Rs. 3d0. 

12 The plaintiff, therefore, prays that lliis 
Court may be pleased to pass a decree that 
the under-menlioned amount, further interest 
and costs of suit be paid hy the defendant,’* 

On this plaint, the District l\runsif passed 
the following order: — 

The suit is based on an agreement by the 
defendant to the plaintiff to pay him a 
specified sum of money The fact that 
the money is claimed by the plaintiff as a 
frnsfee cannot make the suit one relating to 
a trust. The suit, as framed, is clearly cog- 
nivcable by a Small Cause Court. It is, there¬ 
fore, returned.” 

Thereupon, the plaintiff presented the 
plaint to tlie Court of the Subordinate Judge 
of Tanjore, who exercises Small Cause powers 
up to the pecuniary limit of Rs. 500. 

The Subordinate Judge passed the follow¬ 
ing order:— 

The plaintiff brings this suit as peo;an and 
trustee of some Samadi. It is a suit relating 
to trust, and, as such, falls under Article 18 
of Scliedule II of the Provincial Small Cause 
Courts Act. I return the plaint to be present¬ 
ed to (he proper Court. Costs to abide the 
result,” 

Subsequently, on plaintiff’s application, the 
District Judge of Tanjore referred the 
matter for the order of the High Court. 

The parties were unrepresented. 
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The High Coarfc pasaedlthe following 
ORDER.—No one appears on either side. 

We are of opinion that the suit is cognizable 
by the Small Caaee Coart. The only reason 
snggested by the Snbordinate Judge for his 
contrary view is the fact that the plaintiff is 

a trustee; and that is clearly not ^ 
reason. [Vide Snndarr.hngam Cheth v. Mari- 
yapp:i Ohettij (1) and Venkafachelapathy r. 
KanaUsabapathi Finny (2).] Theseanlhorit.es 
support the view that the present case is not a 
suit relating to a trust within the meaning of 
Article 18 of the second Schedule of the i lo- 

vincial Small Cause Courts Act and is cog¬ 
nizable by the Subordinate Judge. 

We set aside the order of the Subordinate 
Judge and direct him to receive the plaint 

and dispose of the suit according to law. 

Order set aside. 

(1) 26 M. 200. « « T m r-r 

t2) 20 H. L. J. 146; 5 Iml. Cas. 912j 8 M, h. T. 67. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 864 op 1910. 

May 8, 1912 

Present: —Mr. Justice Shall Die aua 
Mr. Justice Scott-Smith. 

NAND TjATj— Plaintiff—Appellant 

versus 

GOOJAR AND others— DEFES-nANTS— 

Respondents. 

LimUafinn-}[orhjrt'.ie by ronditiounl snlr—hoHynyCC 
cntinedt-> but imf obtaininy —Foi-<-rl,K>inc 

pr,.cordivys tnl-cu after 12 years-Snlt J<n- 

harred-Il>'i,uh,t!on XT/fo/IS!J6-Li:«.M/ k.m A'-t fA » 

of IH77), Sr/i. //, 12."), 111. 1 

In a mortgajjo by coiulitional sale, tho inoitgagco 
was ontitlcfUo iimuciliato possession but In' never 
took possession uiuler the niort'rago. He 'y'J 

take foreclosai’c proceedintr.s innUn- Keirnlation \\ 11 
of 1S06 within 12 years of tho .late lixol in the Uoed 
of inorb’-ago for pavniont of inortgage-mouey. 

Ther tl7e cxplrv'or 12 year., he took foreclosure 
proceotlings an.l' then sn-.l for possession as ow- 

"’'WJ thattlic suit was harrod by limitation either 
under Article W, or Article l it, of Schedule 11, Lw 

'’'’i'fomun V. fs/tri Per^^had 2o P. U. 1890 

u5 1. 1«ob: 

di.stinguished. x U « I'llel 

Second appeal from the ordir of /'y « 
sional Judge, Jiillundur Division dated 2.n 1 
February 1910, confirming that of tl.e Miinsif, 

1st clasp, Jnllunclnr, dated 2wnd Match 190., 
dismissing the claim. 


Mr. Mool Ohand, for the .Appellant. 

Lala Balwant Rai, for the Respondents. _ 
JUDGMENT.—The question for decision 
by the Division Bench is given in the order 
of the Judge who referred the case dated 
the 17th May 1911. Briefly, tho question la 
whether a mortgagee under a deed of condi¬ 
tional sale, who has not taken foreclosure 
proceedings under Regulation XVII of 18Ub 

withiu 12 years of the date 6xed in the deed 
for payment of the mortgage-money, is 
barred by time when suing for possession 
as an owner. The Judge who referred thia 
case found some conflict between the rulings 
reported as Bhandari v. Mnsammat Jasodhan 
(1) and Moman v. Uhii Pershid (2) on the 
one hand, and ISagar v. Saudagar (3) on tlie 

other. 

In Bhandari v. ilusammat Jasodhan (1), 
it was held that the plaintiff’s suit was 
wifiin time as he had taken foreclosure pro- 
ceedings according to the Regulation within 
12 years of the due date. The case is, there¬ 
fore, distinguishable from the present. _ 

The case reported as Moman v. Ishti 
Parshad (2) is on all fours with the present 
case In that case the suit, no, haying been 
instituted within 12 years of the date fixed 
on the mortgage-deed for payment of t o 
mortgage-money, was held to e ^ 

limitation either under Article 13.0 or Arhcle 
14-1 of the second Schedule of the Inmitation 

Act. 

InNoyirv. Bandagar (3), the head-note 
is that there is n , time limit for tlie foreclo- 
.sure of the mortgage by conditional sale, 
and the mortgagee in posaesaioii is entitled 
to take out such proceedings at any time 
during the suhsistenoe of his mortgage. I to 
important words to be noted in this are the 

mortgagee in possession. 

In the present case, the mortg.agee was 

entitled to immediaie possession from the 
date of the mortgage, hut the lower Courts 
have concurred in holding that he never 
took possession under the mortgage, and as 
this is an appeal under section 70 U (b) 
of the Punjab Courts Act, we are precluded 
from questioning the finding of fact. In 
Nagar v. Saudagar (3), the Judges were 


(1) 90 P. P. 1895. 

(2) 35 P. 11. 1899. 

(3) 57 P. R. 1908; 115 P.W. P.1908. 
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careful (o distinguish Moman v, Ishri Pevshad 
(2) by saying that ‘‘no question arises in the 
present case as to tlie suit being barred 
under Article 135 as it is not a suit for 
possession.” That was a suit for declaration 
that plaintilTs-mortgagecs who had all along 
been in possession were absolute owners by 
reason of foreclosure. The present case is 
distinguishable from it. Momon v. Ishri 
Pershad (2) was followed in Civil Appeal 
No. 915 of 1906 and also in No. 792 of 1905. 

"We see no reason to dissent from the views 
expressed in the above quoted rulings and 
we, therefore, dismiss the appeal with costs, 
without calling npon respondent’s Pleader to 
reply. 


Arpecil (lismisfcd. 


LOWER BURMA CHTEE COURT. 
Civil Mucri-lankous Apfral No. 147 

OP 1011. 

Eehruary 14, 1012. 

presefit-^S\r CliaiUs Fox, Chief Judge, and 

Mr. Justice Hartnoll. 

S. R. M. C. T. CHETTY—Aprpu.ANT 


f ersus 

KO AUNO GYI— Rrspondknt. 

Jnunlvctu-if. riiihf lo hrnrfif:< nf—In.^olvoit's arrmnits 
—Effect ofjaihire fo i>eopcr ftcef>unl,<—Jler}dc>s 

Cfmlt'ncfituj of 

The Ix-tiofit of Insolvciu'v Acts is liitonttcd for 
traders who net hoiio.stly and slraightforwaidly and 
accordinfr to tlio rcetignized nro])iT mode csscnti.nl to 
kiiowitigtlioir pob.ition but wl>o through misfortnno 
incur h)ss. The hciudU should not he extended to 
tliose traders wlio fail to keep proper accounts or who 
deal extravagantly and c«mlract debts recklessly 
without any reasonable prospect of being able to pay 
them. 

Appeal ngainst Ihe judgment and order 
passed hy the learned Commissioner of Insol¬ 
vency in Case No. 121 of 1900, 

JUDGMENT. 


Fox, C. J. — It appears to me that the 
proper order in tlie case would have been an 
order disinissictg the petition. A grosser 
ease of exiravngance and reckless contract¬ 
ing of debts without any reasonable pros¬ 
pects of being able to pay thorn can scarcely 
i)C imagined. 

Further it seems obvious that the insolvent 
had not made a full and proper disclosure 


of his dealings and his affairs. The excuse 
that Burmese paddy brokers do not keep 
accounts or are negligent about accounts can¬ 
not be accepted. If they or any other traders 
fail to keep proper accounts, they must under¬ 
stand that they do so at the risk of the bene¬ 
fits of Insolvency Acts not being extended to 
them if they fall into difiBealties. These 
benefits are intended for traders who act 
honestly and straightforwardly and according 
to the recognized proper mode essential to 
knowing their position, and through mis- 


f jrtune incur loss. 

T cannot agree with the learned Judge’s 
definite statements that there had been no 
fraud on the part of the insolvent, and that 
his creditors had got all his property. It 
appears to me that there is manifestly strong 
ground for further inquiry into the extent of 
the insolvent’s interest in the Taungwin 
estate, and the reality of his sale of a one- 
third share in it. As to the former, the 
insolvent himself admitted that his mother 
did not subscribe anything towards the par- 
chase-money of the property, and her name 
was put in as a purchaser only because she 
was tho eldest of the family. As regards 
the reality of the sale, the insolvent appears 
to have continued to receive a share ^ ® 
rents after the sale, as if nothing had hap¬ 
pened to affect his interest in the property. 
The reason given by the learned Judge for 
not acceding lo tlie opposing creditors’ request 
to pcstpene the discharge without protection, 
does not appear lo mo to be a very cogen 

one under tlie circumstances. 

In my opinion, the order, so far as it gave 
proleclion from arrest during the two years 
for which the insolvent’s di.schargo was post- 
poued, should be allered by striking out ttie 
words '‘with protection.” The appellant 
should have his costs of this appeal out or 
the estate if anv is recovered. 


Hartncll, J.—I concur. 
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MOHAMMAD ABDIi HASAN KHAN V. LALTA. 

OUDH JUDICIAL COMMISSIONER’S 

COURT, 

Second Civil Appeal No. 127 op 1911. 

April 23, 1912. 

Pre^cw^:—Mr. Lindsay, J. C. 

Baia MUHAMMAD ABUL HASAN 
KHAN— Defendant—Appellant 

versus 

LALTA alias CHHOLKU and anotbeu — 
Defendants Nos. 1 and 2—and ovheus 
Plaintiffs—Respondents. 

— Di^iposscssion, suit hns^vd on —(7ryrt’» 
holiler—Jiitjht of, to morfi/n</c — Ke-cn/r!/, no provi'nion ns 
to —Wajib-ul-arz, custom recorded in —C'jts/07»i o$ to 
nondransfrrahilifij. 

Cortuin p:i*orc-holdors mortgaged their trees though 
ur*dcr t!io custom embodied iu tho ''W'ajib-ul’nrz 
tliey h<a<l no right to do so. 

The ^Y(lJib^ul arz, however, did not contain any 
provision enabling the Tcdnhlnr to re enter anti take 
possession of any trees which may have been dealt 
with in a manner contraiy to that allowed by the 
village custom: 

Held, that tho Tnltikdar under the circumstances 
had no right to dispossess tlic mortgagee forcibly. 
If the mortgagee is sodisjmssessed, ho is entitled in law 
to recover possession on the ground of his )>ievious 
possession and dispossession. 

Oopal V. Sunt BuJihsh, 2 O. C. ,‘3, referred to. 

Appeal against an order of the Subordinate 
Judge, Barabankl, dated 27tb January 1911, 
reversing that of the Muusif of L’atehpur, 
dated 30th November 1910. 

Pandit Gokara7i Nath Misra and Syed 
Wiizir Jlasan, for the Appellant. 

Babu DasJeo Lai, for the Hespoiidenis. 

JUDGMUNT.—The appellant in this case, 
Raja Mohammad Abul Hasan Khan, was a 
defendant in a suit brought iu the Court of 
tho Muusif of Fatebpur (Bara Banki) by 
the plaintilT.s-respondents Keshori Lai and 
Sarabjit. The suit was one for reoovery 
of possession of certain trees standing on 
plots Nos. G7i and CCl in the village of 
Pakariapur. The case of tho plaintilTs was 
that the trees statiding on the.se plots had 
been mortgaged to their fatlier on tl»e 19th 
April 1S92 by the defendants, fjalta and 
Luchmi Narayan. Under tlm terms of the 
mortgage, the mortgagee was entitlel to 
take possession after a period of five years 
in case the mortgage debt was not sooner 
paid. They alleged that in accordance with 
this condition, their father got p.)sse.‘?sion 
of the trees in suit in 1897 and tlmt from 
that date he, and, after his decease, they 
themselves remained in possession of the 
trees till the lltb May 1910, when they 


were forcibly dispossessed by a. servant of 
the appellant. The relief sought by the 
plaintiffs was either that they might be 
put in possession of the frees as mortgagees 
or that they might have a decree for the 
mortgage-money against the mortgagors. 
The defence raised on behalf of the defen¬ 
dant-appellant was to the effect that Lalta 
and Lachrai, the mortgagors, had no title to 
transfer any interest in the tiees to the 
plaintilTs and that, therefore, the plaintiffs 
were not entitled to a decree for possession. 
The Court of first instance refused to give 
the plaintiffs a decree for possession. It 
gave them a decree for the mortgage-money 
against the first and the second defendants. 
In appeal this decree wa.s reversed by the 
Subordinate Judge of Bara Banki. He 
differed from the Munsif and held that it 
was not proved that Lalta and Lachmi bad 
no transferable interest in the trees and 
that, therefore, the plaintiffs were entitled 
to recover possession. He gave a decree 
accordingly. Thi.s decree is attacked here on 
behalf of the appellant on the same grounds 
oil which the claim of the plaintiffs was 
resisted in the Court of first instance. It 
is argued that under tho terms of the wajih- 
ul-arz embodying the village custom, the 
mortgagors had no right to transfer any 
interest iu these trees to the plain¬ 
tiffs’ predeces8or-in-tit)e. The case for the 
appellant rests entirely upon the provisions 
of the icajib-id-arz and that portion of the 
Settlement Record which is known as the 
Hisso Kashi Baghnt. I do not consider it 
necessary to enter into a discussion of all 
the points pressed on behalf of the appellant 
in support of the argument that by tho 
village custom the mortgagors had no right 
to transfer the trees. Whatever may be 
the interpretation to be put on these docu¬ 
ments, it is quite clear and i.s in fact 
admitted that they contain no provisions 
enabling the Tuhdahir to re-enter and take 
pos-session of any trees which have been dealt 
with by tenants in a mauuer contrary to 
that allo.vod by the village custom. The 
matter, therefore, resolves itself ii.to this. 
Are the plaintiffs, who were admittedly in 
possession from 1897 till 1910, entitled to 
recover pos.se.s.sion as against the defendant- 
appellant? Under the law they are clearly 
entitled to pos.session unless the appellant 
has succeeded iu establishiug that he is the 
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rightful owner. The rule of law is lhafc 
possession is good title agaiost all persons 
except the rightful owner and entitles the 
possessor to maintain an action in ejectment 
against any other person than such owner who 
dispossesses him [Of. Gopal v. Sant Bakhsk (1) 
and the authorities referred to in that ruling]. 
It is admitted thatin the present casea servant 
of the defendant-appellant took forcible pos¬ 
session of these trees in May 1910 and, as 
already said, there is no evidence to show 
that the appellant is the rightful owner or 
that he was in any way entitled to take 
possession. It follows, therefore, that 
whether or not the plaintiffs have a good 
title, they are justitied in asking that their 
possession he maintained against any person 
who has not proved himself to be the 
rightful o.vnei of the trees. In my opinion, 
the appellant has failed to prove his tifle 
and this being so I consider that tlie decree 
of the Ciourt is quite correct and that the 
plaintiffs are entitled to have the appellant 
ejected. It was argued that the suit 
brought by the plaintilfs was not one based 
upon a popsessoiy title but, so far as the 
case of the appellant was cjuceriied, it is 
quite clear that as against him tlie case 
was one of this nature. Tlte appeal must, 
therefore, fail and is dismissed with costs. 

Api^c.d dismnscJ. 

(1) 2 O, C. 2. 


MADRAS IllOil COURT, 

Second Civil Api’eal No. 2101 of 1910. 

April 24. 1912. 

Present: — Sir Arnold 'White, Kt., Chief 
Justice, and Mr. Justice Ayling. 

MATILDA FERNANDJiiZ liAl and otueiis 

—Apfeli.ant« 


versus 

ALLX PINTO—Rkmonlem'. 

Kiiiiiaki iui(u)-v nj — 'J'niui^fcri/bililif i-f 

rujIit—Po^tmcntfi Art ( V of Ibb'JJ, ... 
if Act (IV if .V 0 (rj. 

KiimnIA laiuKs an- laii'l.s a*ijoit«ing a./r./ land.^i 

and a iMivilcgt- is tiin li.Ldit wliirli iho 

holding tliu land, has lo collect loav(.'.s 1‘or niamiro 
and (o jiastuix- his calllc a.s an astisiaiRV to ihc 
cidtivation ol' tin- ica/i/ land. 

/fi/y cj 6loti fill- IdiiiK v. K, i.Ai tm iin, I'S AJ 
iO LJ. L. J. J*17, iL'toiitil to. • “ > 


These- KumaJci privileges are extingoishable by 
Government, which may assign the land over which 
they are exorcised to another person than the holder. 

Suhbaraya v. Erishnappa, 12 M. 422, and Secretary 
of State for India v. RHshnaya, 28 M. 2o7j 15 M. L. J. 
147, referred to. 

The Kumaki right is essentially in the nature of a 
right by way of easement as defined in section 4 of 
the Easements Act and is governed by the principle of 
section 6 (c) of the Transfer of Property Act. The 
Kximalci rights arc not rights “in gross” but oulyrights 
“appendant” and are not transferable apart from the 
lauds, for the benefits of which they are allowed. 

^agappa v. Suhha, 16 M. 304, explained. 

Second appeal against the decree of the 
District Court of South Canara, in A. S. 
No. 239 of 1909, presented against the 
decree of the District Munsif of Mangalore, 
in 0. S. No. 107 of 1908. 

Mr. B. Sitaram RaWfiov the Appellants. 

j\[r. K. Nnrain Row^ for the Respondents. 
JUDGMENT.—Mr. Narain Row took 
the preliminary objection that the 1st 
appellant could not prosecute this appeal 
since she had parted with her interest 
in the subject-matter of tlie suit. The 
appellant is still on the record as de¬ 
fendant in the suit. In our opinion, the 
preliminary objection fails. 

The decision of this appeal turns on the 
effect to be given to a clause in a sale-deed, 

ExhibitH, executed in 1874 by certairw(^jrfi/i- 
Krishna Naick and bis wife and 
mother. By this document, the vendor 
purported to sell to one Juan Fernandez, a 
portion of the lands comprised in the 
warg^ while retaining for the benefit of 
Krishna Naick’s son, Yankatesn Naick, 
their warg land.s, and also certain Kttmaki 
right.s over a specified area which admittedly 
would ordinarily attach to the u'arg lauds, 
wliich weiosoldto Juan Fernandez. It is 
these Kuinaki rights W’hich are now the 
subject of dispute. The plaintiff (respond¬ 
ent), who claims under Venkatesu Naick, 
sues to enforce them, which defendants 
(appellant.^) who now represent the vendee 
under Exhibit II, (4aim them as inseparably 
attached to tlie warg lauds, title to which has 
passed to them. 

I'lie Disti’ict Jluusif dismissed the suit, 
holding that the plaintiff had no interest iD 
tlie plaint land, and that the defendants 
were entitled to enjoy the Kumaki rights 
therein JUS being attached to their warg lands. 

I lie Disiiiel Judge reversed this decision 
ly that tl^o Kuinn^i viS 
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■were transferable and were validly trans¬ 
ferred under Exhibit H, and that the 
defendanis were precluded from contesting 
the validity of the transfer. He, therefore, 
gave a decree in plaintiff's favour and 
granted a p rpetual injunction restraining 
the defendants from interfering with the land 
in question. 

It seems to us that the view of the 
District Munsif is correct. There is no 
dispute now as to the nature and extent 
of Ktimaki privileges. ‘ Kumaki" land, 
(le., lands over which Knmaki privileges 
are exercised), are waste lands adjoiniiig 
loarg lands on which the ryot holding the 
lalter is allowed to collect leaves for manure 
and to pasture his cattle as an assistance 
to the cultivation of tho wnrg lauds. This 
is in effect the definition of Kumnki found 
in the District Manual, as also that adopted 
by this Court in Secretary of State fur Iniha 
V. Rri6\nayya (1), in which the exact 
meaning of the term is fully discussed. 
These Kumaki privileges are extinguishable 
by Government, which may assign the land 
over which they are exercised to anotlier 
person than the holder [Vide Siibbaraya 
v. Krishnnppa (2) and Secretary cf State for 
India v. Krishnaya (1)], and it is abundanlly 
clear that the reason of their existence is 
simply to facilitate the cultivation of the 
xoarg lauds which they adjoin. 

Can .such privileges be transferred apart 
from the lands for the benefit of which they 
are allowed ? In our opinion, they cannot. 

^ They are not rights “ in gross ”—to follow 
the classification of Hnglish law—but riglits 
“appendant” and as such inseparable from 
the land to whirh they uro appendant. 
Strictly speaking, of course, they are only 
“ rights ” in a limited sense ina.srnuch as tliey 
are exercised only by tlie permis.sion of 
Goverument, and it is on tliis ground a 
Bench of this Court held in Naguppn v. 
Snbba (3) that the Knmaki' right was 
not, strictly speaking, an easement. This 
decision was arrived at solely with reference 
to the questions of whetlier tho claim there 
under adjudication was barred by section 
15 of the Basements Act, and does not, in 
our opinion, preclude us from holding that 

(1) -28 M. 2r,7; 15 il. L. J. 117. 

C2) 12 M. 422. 

(3> Itl SI. 304. 


the Kumaki right is essentially in the nature 
of a right by way of easement as defined 
by section 4 of the Easements Act \_Vide 
illustration (li)] and one which should be 
regarded as governed by the principle of 
section 6 (r) of the Transfar of Property 
Act. 

The learned Vakil for tho respondent has 
endeavoured to support the District Judges 
decision on the ground that the appellants 
are estopped from contesting the validity of 
the .severance of the Kumaki rights from 
the toarg land. In our opinion, no question 
of estoppel arises. The respondent sues 
to establish a right, and, if we hold—as we 
do—that the right in question is not his, 
but passed wntli the xvarg land to Juan 
Fernandez and his assignee, the plaintiff’s 
suit must fail. 

We set aside the decree of the District 
Judge and dismiss the suit, but, in the 
circumstances of the case, direct that each 
side must bear its own costs throughout. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Arrs.vL FiTOsi ORtGiN.\r. vSidr No. 7 of 1912. 

March 18, 1912. 

Present: —Sir Lawrence Jenkins, Kt., K. C., 
Chief Justice, and Mr. Justice Woodroffe. 

J. 0. GALSTAUN —Pl.vintifk—Appellant 

versus 

W. 0. IIUTOHISON"— Defendant— 

Respondent. 

A<'l (II of IS'.ID), Srh. I, Arl. 1— Acknotvtedy- 
}ncnt oj ,lfht — UtihiiK'C’shcvt tnj ilcbfor—Amount 

due (•ikciL to (ic'ouitt "cri'ois (ind onits-'ifons C.i'- 

ffiilrd"—Whether toi'h it.'knon'ledginent requires one 

tlUlKt ■'■tUlUp. 

X bal:incr*shoet propaioi,! ami signed by debtor and 
sliowinga balance, errors and omissions o-xeepted, 
due from )iim and wliicli was carried forward, is not 
;in acknowledgment of debt witluti the meaning of 
Article 1 Schedule I of the .Stamp Act, 1899, which 
rcMpiircs an anna slum}>, and is admi.ssib1c in evidence 
witliout being stanq»cd. 

Xuitd Kumar v. ^Shurnoiwjiji, 15 C. 1G2, fol¬ 

lowed. 

Appeal from the decree of Mr. Justice 
Chitty, mado in Original Suit No, 694 of 
1911, dated August 27, 1911. 

M^. J. E. Bagram, instructed by Messrs. 
Morgan and Co., Attorneys, for the Plaiutiff- 
Appeliaut. 
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JUDGMENT. 

Jknxins, C. J.—The plaint.i£E has broaght 
this suit to recover Rs. 58,932-1-3. In his 
plaint he alleges that from and after the 28fch 
August 1905, he and the defendant had 
various monetary dealings; that the defend¬ 
ant from time to time made various part 
payments on account cf principal and interest; 
that on the 1st September 1908 the account 
vpas adjusted and stated between the plain¬ 
tiff and the defendant showing a balance of 
Rs. 45,039-9-3 due to the plaintiff and the 
same was admitted and signed by the 
defendant as correct; that thereafter fur¬ 
ther dealiugs took place; and that there is 
now due and owing from the defendant to the 

plaintiff Rs. 58,932-1-3. 

The plaint was instituted on the 6th of 
July 1911, and, as provided by Order VlII, 
rule 1, the defendant was required to pre¬ 
sent a written statement of his defence. 

I he defendant entered an appearance 

through his Attorney, but he failed to present 
a written statement. 


The suit wa.s tran.'.feiTtd from tho list o 

defended causes to the of undefendec 
cau-ses, and vox heard by ChitIy, J., whe 
passed a decree in the plaintiil’s favoui foi 
Rs. 2,435-10-6 with interest and costs. 

He, however, refused tlie lest of the plaint, 
ift’s claim, ]jot because it was not proved, bul 
becau.se it was bari-td by limitation as’ th( 
document by which it was .sought to gain th( 
advantage of a fresh peiiud of limitation die 
not bear an anna stamp, and so (in his opi 
nion) was inailmi.'.isible. 

From this decree, tl.e present appeal ha; 
been preferred by the plaintiff. 

It is beyond dispute that the sum o 

Rs. 58 932-1-3 would bo recoverable unle«' 

barred by limitation, and that there i.s lu 
acknowledgment of liability made in wiiting 
and signed by the defendant on the 1st o 
September 1908, which would he a cornplet. 
answer to the bar of limitation if it can h, 
utilized. 


Chitty, J., iield that this acknowledgment 
could not be proved for want of an anna 
stamp, as in his opinion the insfrument was 
an acknowledgment of a debt viithi,, the 

meaning of Article 1 of Schedule I to the 
Indian Stamp Act, 1S99. 


For tlie instrument to require sucli a .-tamp 
all the conditions indicated in that Ailicle 
ijiui;t be present. 


[I9i2 


Though each case must depend on its own 
peculiar circumstauces, I am unablo to draw 
any fair distinction to the plaintiff’s detri¬ 
ment between the present case and that 
which was the subject of decision in Nund 
Ktimar Shaha v, Shurnomoye (1), where it 
was held that a balance-sheet prepared and 
signed by the defendant and showing a balance 
due from him was not an acknowledgment 
within the corresponding article of the Stamp 
Act of 1879. 

If anything, the present instrument is more 
removed from the provisions of the Stamp 
Act, for here a balance was carried forward, 
eiiois and omissions were expressly excepted; 
and, having regard to all the circumstances of 
the case, 1 am not satisfied that the document 
on which the plaintiff relies is an acknow¬ 
ledgment within the meaning of Article I, 
Any other conclusion might, I think, lead to 
considerable inconvenience and detrinaent. 

Ihe re.sult then is that, in niy opinion, the 

plaintiff i.s enlirled to the relief he seeks, and 

tlie decree of Chitt^'’, J , sliould be varied by 

passing in tlie plaintiff's favour a decree for 

Rs. 55,932*5 3 with cost.s of the suit as 

directed by Chitty, J , and also the costs of 
the appeal. 

U'OODROKI'^, J.—Learned Counsel has 
relied on the decision reported in Nand 
Kttmnr bhahu v Shitrnomoyee (1). On 
the question whether a particular docu- 
inent in .suit amounts to an acknowledgment 
of a debt, one decision can hardly be an au¬ 
thority for another, for each case must depend 
on it.s own circumstances. The observations, 
lowever, as to the general nature of signed 
accounts in tho cases next mentioned are 
relevant to the matter before us. If. 
however, we look at that decision in Nund 
Planar Sh'iha v. Shurnomoyee (i), we find 
nothing .stated beyond this:—“We have 
ooked at (he document ourselves, and we 
hiiiK tliat it is not an acknowledgment of a 
debt wirliin the meaning of Article 1, Sche- 
t u e J, of tlie Stamp Act and we are fortified 
in thus opinion by a decision of Mr. Justice 

iiiihep and Mr. Justice O’Kinealy on a very 
similar point in the case of Ihojo Oohind Shaha 
V. (,-,/arA- C/unuIer Shnha (2)." I may note in 
pa.s.>ing that, the suit in thi.s ca.se was brought 
oiecjver what was due on a balance or 

C) loC. U,i'. 
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nikash sheet after crediting the defendant 
with certain amounts admitted to be due to 
him. It appears, therefore, that the amount 
of the balance sheet did not show the actual 
debt due by the defendant. The case, as 
appears from the report, was decided with 
reference to that in Brojo Gobini Shaha v. 
Goluck Qhnnder Shaha (2), which was stated 
to raise a very similar point, and w'e must, 
therefore, look at the latter case. This held 
that the document in question was not a 
promissory-note and did not x'equire a stamp. 
Prinsep, J., said:—“It is exactly of the same 
nature as the document which forms the 
subject of tl»e suit in tlie case of Brojender 
Coomar v. Bromomoye Ohowdhroni (^3).” Then 
citing White, J.’s judgment in that case, he 
dismissed the appeal. We are thus taken 
back to the decision in Bro'ender Cojmar w. 
Bromomoye Choivdhrani (3), which was the 
foundation for the decision of the otlier two 
cases. Now, tlie facts of this latter decision 
are not entirely the same as those before us, 
but, as stated, tlie observation as to the gene¬ 
ral nature of signed account.^, is helpful. 
There a sum of Us. 20,825 made up of seven 
different advances on different dates was sued 
for. Kacb advance was entered on a hat- 
chitta and was signed as it was made. The 
first advance was stamped and the remaining 
six were not. These entries were held not to 
C3me within Stamp Act for the following 
reasons:—The account had two sides, viz.,one 
side suras advanced, and the other of those 
received, the Court said “ihe amount duo 
varies from time to tinu?, and depond.s upon 
the relation of the amount advanced to the 
amount ivceived. In the present case no 
sum is entered under the head of amount 
received, but that is an accident, and makes 
no difference in considering the question as 
to what is the nature of the document which 
is offered in evidence. The intention of tlie 
parties in requiring the signature or seal of 
the borrowers to each sum advaueed 
.strictly speaking, to .secure under their bands 
an acknowledgment that the sum is adonncHl. 
Whether or not that sum i.s du>*, or a larger 
sum or a less sum, dppends upon the (if 
the nccotDit.'" The entries were not intomled 
to standalone, in whicli case the Court said it 
might have been contended that they were 
acknowledgments requiring a .stamp. In that 
case also, no sum was entered under tlie 

4 C. bbO; 3 C. L. Li. b'AO. 


amount received” column, yet the Court held 
that to be an accident and made no difference 
in consideriug tlie questitm as to what was 
the iiatureof the document {viz., an account), 
which was offered in evidence. If, for in¬ 
stance, an account is balanced at the end of 
a year and is accepted as correct and a se¬ 
parate entry were made admitting its cor¬ 
rectness and acknowledging the balance found 
to be due on that account as owing to the 
creditor, then I conceive that such an entry 
might amount to an acknowledgment within 
the meaning of the Stamp Act and require 
a stamp. The Court in such a case might, 
perhaps, reasonably infer an intention to 
acknowledge a debt notwithstanding that 
such debt was transferred to the next yearly 
account. The question is, however, one of 
intention to be gathered From the circum¬ 
stances of each case, and it is only necessary 
to deal with the facts before us. In the 
present case, the words “I accept this correct” 
were written by the plaintiff and signed by 
the defendant against the balance of the 1st 
September 1908, showing, (errors and om- 
raissionsexcepted),that asumof Us.45,039-9-3 
appeared to be payable on that account 
by the defendant up to that date. It was an 
admission that up to that date the account 
wa.s correct. This amount w’as carried for¬ 
ward ill the accDunt which was continued 
and further debit entries were made after the 
date of the acknowledgment, for which alone 
the plaintiff has been given a decree. To 
use the language in tlio case last cited, it was 
an accident that no further credit entries 
were made. There is nothing to show that 
it was intended that nene were to be made 
or that the account should close with the 
acknowledgment. This accident did not, iu 
the terms of the case cited, alter the character 
of the document. Balances were frequently 
struck during tiie course of toe account, the 
last being in July 19U. The plaintiff in his 
evidence stated that it did not occur to him 
at the time tliat the acknowledgment was 
taken with the object of supplying evidence 
(of the debt) but that he did it “so as not 
to won y for account.s in future. I suppose 
I took it to use it when the time came a.s I 
am now doing.” The question is whether iu 
fact the writing is now used as an ackaow- 
ledgnioiit of a debt as apai't from aii acknow¬ 
ledgment of liability, and whether it is in 
tact so within the meaning of the Stamp Act 
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It may be that as the result of such acknow¬ 
ledgment of liability, together with tho 
accident itself and other evidence in the case, 
the law annexes as a consequencs the obliga¬ 
tion to pay the sum against which the 
acceptance oC the defendant appears, but, 
from tills it does not follow that the defend¬ 
ant intended to acknowledge that particular 
sum as a debt within the meaning of the 
Stamp Act. Further, the account was E. and 
0. E. liven assuming that such a provision 
was for the benefit of the creditor only and 
that the defendant, had he gone into the wit¬ 
ness-box, would have been bound by his signa¬ 
ture, (though it is by no means clear that the 
defendant would not also have shown that 
such signature was given by mistake), it may 
well be argued that the insertion of such 
proviso made the defendant s acceptance one 
which was conditional on the correctness of 
the account. het it be supposed that an 
inquiry under tho E. ani 0. E. provision 
disclosed that the amount shown in the 
balance was incorrect and that the amount 
due was more or less than that claimed, 
could it be said than that the defendant had 
acknowledged a ‘'debt” when the ackn*w- 
ledged sutn did not I'epresent that rightly 
claimed? It may be admitted that the case 
in Kund Kumar Shaha v. Shurnomoyc (1) is 
in one respect perhaps stronger than tho 
present one, (for the signature against each 
sum as it was advanced wao strong evidence 
to sliow that the signature was given to 
witness tiiat particular advance) as also tliat 
the dividing lino may be in many cases a 
nari'ow one, but in a matter of this kind, 
which seems to put tlie matter, most ad¬ 
versely to the plaintilf, at least open to doubt, 
I think wo ought to follow the general 
principles of the de?ision in Jirojt'tuler Coomnr 
V. Ar momo'j-'.s CUo’.o Ikrani (o), upon which 
learned Counsel for the appellant relies, and 
I agree in liolding that tl-e entry relied on 
does not, under the circumsiancss of tliis case, 
amount to an acknowledgment which recpiires 
an anna stamp. 

Appctil allowed. 
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MADRAS HIGH COURT. 

Second Civil Appeal Ho. 37 of 1911. 

April 24, 1912. 

Present:—Mr. Justice Sundara Aiyar and 

Mr. Justice Ayling. 

BIJJUKALLU PAPAKKA and others— 

Appellants 

versus 

YEDDULA ROSE REDDI —Respondent. 

Vendor and purchaser—Evidence Act (I of 1872), 
s, 02— Rescission Oj sale-deed bu ynutiuil consent —Parol 
evidence,admissibilityof — Non-delivery of possession ajter 
sale—Acquiiition oJ prescriptive title —Onus of proof. 

Oral evidence to prove that parties to a salo-tleod, 
which was duly e.xecuted and registered, subsequently 
rescinded it by mutual consent, is inadmissible under 
section 92 of tbc Indian Evidence Act. 

i/mt’dmal Jlofj'm'rt V. Daru bin Dhondih(t,2 B. 547, 

referred to. 

Where a sale-deed has been duly executed by one 
party to another and duly registered, tho ouus of 
proving that possession w’us not given to tho vendee 
in accordance with the sale-deed and that tho vendor 
lunl acquired a title by prescriplion lies on the party 
asserting it. 

Second appeal against the decree of the 
District Court of Cuddapah, in A. S. No. 84 
of 1909, presented against the decree of the 
District iEunsifof Prodattur in O. S. No. 486 
of 1907. 

FACTS.—Tho facts of the case are clear 
from the following judgment of the lower 
Appellate Court: — 

Plaintiff brought a suit to establish his 
title and recover possession of certain 
immoveable property which he purchased 
from the first defendant. The suit having 
been dismissed, he appeals. 

Ho purchased the property in 1907 
for Rs. 1,500 under a registered sale-deed 
Exhibit A. Second defendant contends that 
tho property was conveyed to herhuaband and 
one Rosiali in 1877 under Exhibit II. It 
is e.xecuted by first defendant and one 
Veerakka. Who that Veerakka is and what 
interest she had in the property is not known. 
It mentions the relationship of all sorts of 
persons and purports to make over the entire 
property to the transferees on condition that 
tlmy are to pay Ha. 100 every year for main¬ 
tenance and they have to discharge the debts 

due. 1 .shall first consider thisdocument. It is 

clearly not a sale-deed. The only way of look¬ 
ing upon it is to consider it as a surrender of 
her riglits by a Hindu widow. Uadev Behari 
Lai V. Madho Lai Ahir (1), this would be a 
Cl) 19 C. 230; 10 I. A. ao. 


INDIAN OASES. 


2S3 


Vol. XV] 

BIJJUKALLU PAPAKKA V. YEDDDLA ROSI REDDI. 

perfeclty valid traosaction if she had conveyed 
the whole of her estate, without any reservation; 
but, inasmuch as she had reserved to herself a 
portion, I consider it enough to invalidate the 
document. There is another proviso in it. it 
says that incase of disputes, she is to get back 
a portion of the lands in lieu of the Rs. 100. 
This is cleaily not a conveyance of the entire 
estate. 

Not long after this document, second de¬ 
fendant’s husband died and the two widows, 
first and second defendants, continued to 
live together. First defendant died whilst 
the suit was pending but she admitted 
plaintiff’.s claim. Now, the plaintiff has put 
in Exhibits D to K, which clearly show that 
she was managing the property; which goes 
to support the contention of the plaintiff that 
Exhibit II was never given effect to. He 
has adduced ample oral evidence in support 
of this. Second defendant contends that she 
was only acting on her behalf and the evidence 
on tliis point is that of a tenant who was 
given a coivle, and told by 1st defendant that 
though it was in her name, it wms really 
meant for second defendant. I cannot 
understand why it was necessary for first 
defendant to manage for second defendant 
seeing that the latter is younger, and the 
former a very old woman. The only point 
in second defendant’s favour is that the paita 
for nine out of eleven fields stands in her 
name, whereas the first defendant holds only 
the patta for two Gelds. Patta is no evidence 
either of title or enjoyment and no import¬ 
ance can be placed on tins evidence. 

A considerable amount of irrelevant 
matter has been introduced regarding the 
giving up of one-third share to one Basamma, 
wliich I need not enter into. Havingheld tliat 
Exhibit <I is an invalid document which 
was in fact never given effect to, it i.s 
needless to go into the oral evidence on botli 
sides, which is teeming with falseliood as 
usual. As regards Exliibit A, it has been 
contended that it bears no consideration. 
The question of coiisideration can only be 
pleaded as between the parties and not by a 
third party; that is, a document without 
consideration i.s not by it.self void but is 
voidable at the instance ot the tran.sferor. 
Taking this view, I set aside the decree of the 
lower Coiut, and pas.s a decree in plaintiff’s 
favour with costs of both Coui ts. 

The defeudaiits appealed to the High Court. 


The Hon’ble Mr. T. V. Seshagiri AiyaVy for 
the Appellant. 

Messrs. J. /?. Vencacaruma Saslri and S, 
Krishnamiirti Aiyar^ for the Respondent. 

JUDGMENT.—We are unable to support 
the judgment of the District Judge in this 
case. The 1st defendant parted with her 
woman’s estate in the property by Exhibit 
ir in 1877. It was not contended in the 
lower Court that that document was a 
sham one and not intended to be operative in 
law. Certainly, no reason was given for the 
execution of a sham instrument. The first 
issue, whether the Ist defendant was entitled 
to sell the suit property to plaintiff, was 
framed in very vague terms. Apparently, the 
contention was that after the execution of 
Exhibit II, effect was not given to it for 
some reason or other. This can only mean 
one of two things, i.e.. that the parlies by 
mutual consent rescinded it. But there 
is no evidence of such rescission, and oral 
evidence of rescission would be inadmissble 
under the provisions of section 92 of the 
Evidence Act. See Umedmal Motiram v. 
Davn, bin Vlumdiba (2). Or the contention 
must be taken to be that possession was not 
given to the 2nd defendant’s husband in 
accordance with the terms of Exhibit II. In 
other words, the title acquired under 
Exhibit II was lost by limitation and the 
1st defendant acquired a title by prescription. 
Blit this case does not seem to have been 
raised in either of the Courts below. 
Although the Di.strict Munsif found that 
the management of the property by the 
Ist defendant was on behalf of 2nd defend¬ 
ant, no ground was taken in the memorandum 
of appeal to the lower Appellate Court that 
the Isb defendant’s possession was adverse 
and exclusive. We find that one of plaintiff’s 
witnesses, P. W. No. 3, admitted in his 
deposition that the 2ud defendant’s husband 
was in joint enjoyment of the property 
witli the 1st defendant after the execution of 
Exiiibit II. U is, therefore, impossible to 
say that no effect was given to Exhibit 11 
at all. The 1st defendant lived with the 
2ud defendant’s husband and subsequently 
with the 2nd defendant. When members of 
a family live together, the ordinary presump¬ 
tion will be that the legal possession is in the 
person who had the title, n a case like 

(2) 1! 13. 54.7. 
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this, it was incumbent on the plaintiff to 
allege clearly that the Ist defendant acquired 
a title by prescription after the execution*of 
Exhibit II. We do not 6nd that such a 
contention was put forward in the lower 
Appellate Court, and we do not think we 
should allow it to be raised here. The 
District Judge says nothing more than that 
she was managing the property. This does 
not amount to a finding that her possession 
was adverse to the 2tid defendant. We 
cannot now frame an issue on the question 
ol acquisition of prescriptive right by the 
1st defendant. The result is, there is 
nothing to displace the title acquired by the 
2nd defendant’s husband under Exhibit If. 
We are unable to follow the District Judge 
when he says that Exhibit IL is not a 
sale-deed. His observation that it is nob 
a valid surrender of the 1st defendant’s right 
such as would accelerate tho succession 
of the reversioner is absolutely irrelevant. 
We reverse the decree of the District Judge 
and restore that of the District Munsif with 
costs hero and in tho lower Appellate 
Court. 

aUoivcd. 


CALCUTTA HIGH t^OURT. 
Second Civir, Aiteai. No. 167 of 1910. 

January 9, 1912. 

I'lesent-. —Mr. Justice Mookerjee and 
Mr. Justice CarndutT. 
MOUUNDUA NARAIN SINGH— 
Plaintiff—Appellant 


veri'Us 

AJODHYA PROSAD SINGH— 

Dekkn PANT—Respondent. 

/korn? C'c.'.' liclni n — A'ltnis^Hiilily in juvour of zutniii- 
(l;ii —ilrfiirn jilnl l/i/ t^'iH [xiyit nj if oni 1/4'u.<cd itt 

(>/'—Jichtni jirt-t imi.'}ij ii<c<l (vii4iiit 
ill sii i( i(‘ini iisf zt.'iniiid.ir — I'i't ui'ii Jih'd hy ti'unnt'ti fic* 
d<Yi'!i}ioi-in-iutcrc:‘i, cvidviid'try aihtc iiyiiiiiit ti-nmd — 
Jlcini'd CV-.fs Art(i!i iiyolAcl IX of IbyO),--'. Do— 

Jcr fl of lS7:i), 2\. 

Tin; iiicM! rin-umtitaiico that a road cu&a jvliini was 
siH'co.<i-fidly ii>L'd in evidence t>y a tenant against liis 
lainlloid nil-tin; |»ni i)0.«:.s of anotlier litig.ltion, does 
not sliovv ilial it is athnissiLli; in evitleiice in a snb'^e- 
ij n-nt I'ent suit- <in belialf <;!’ tliC l.an<l!ord Iiiinsolt. 

IJ.iad ('ess iletiii n is not adinissiblo in evidence 
iinder se^-iiuii Oo of the Itcngai Cess Act in favour of 
tin- |ieiM»n by or on behalf of whom it has been lilotl 
or in favour of one v\ l>o elaiiii.s Ilitougli Itiin or may' bo 
\lceiiu:d to be bii> reiuceontulive-iu-inlerest. 


A Road Cess Return, filed by a ticcadar or temporary 
lessee of a property, is admissible in evidence in 
favour of the zemindar who cannot bo regarded as a 
person by or on behalf of whom the return was filed 
or one who claims through tho ficcadar. 

Tho evidentiary' value of a Road Cess Roturn, which, 
was made by a prcdcccssor-in-iutcrest of tho tenant 
defendant, is very considerable in favour of tho plain¬ 
tiff landlord and against the defendant tenant. 

The provisions of section 95 of the Bengal Cess Act 
are not exhaustive. They merely limit tho application 
of section 21 of tlie Evidence Act, and exclude Road 
Cess Returns when thoy* are sought to bo admitted in 
favour of the person by or on behalf of whom they 
liavo been filed. 

^[oban Pandey v. L'll'i Bhnyionti, I Ind. Cos. 813; 
Chulkho Sinyh v. Jharo Singh, nnreported and Uem 
Chandia v. Kali Prosnnna, 30 C. 1033; 8 C. W. N. 1> 
30 1. A. 1, relied upon. 

Appeal from the decree of the District 
Judge of Patna, dated October 12bh, 1909, 
affirming that of the Sub Judge of that Dis¬ 
trict, dated July 8bli, 1905. 

Bahaa Umakali, Mnkherjec and OaJiesh Lult 
Singh, for the Appellant. 

Babu Sajitni Kajit Singhy for the Respond¬ 


ent. 

JUDGMENT.—This is an appeal on be¬ 
half of the plaintiff in a suit for recovery of 
arrears of rent. The substantial questiou 
in controversy between the parties relates 
to the character of the bolding, whether it 
i.s a holding at a money rent as the tenants 
allege or at a produce rent as the landlords 
contend. The Courts below have concurrently 
decided this question in favour of the tenants. 
That decision has been attacked in this Court 
as erroneous in law because relevant evi¬ 
dence has been excluded. The evidence in 
qiie.stion is a Road Cess Return filed in 1896 by 
a ticcidar of the property by name Bisonath 
Singh. The learned Vakil for the appellant 
lias contended that tho Road Cess Return is 
admis.sible in evidence, first, because it was 
used in evidence against the plaintiffs by tho 
defendants in another suit for declaration of 
title; swondly, because section 95 of the 
Bengal Cess Act of 1880 does not present a 
bar to the adtnis.siou of the Road Ooss Return; 
and thirdly, because tho person by whom it 
was tiled was no other than a fcenamd'Jr for the 
grandfatlier of the defendants themselves. 

In so far as the first reason assigned by 
the appellants is concerned, we do not feel 
impre.ssed by it. The mere circumstance 
that the Road Cess Return has been success¬ 
fully used in evidence by the tenants against 
their landlords for the purposes of another 
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litiffatioD, does not show that ifc is admissible 
ID evidence in the present litigation on behalf 

of the landlords themselves. 

In so far, however, as the second ground is 
concerned, it is, in our opinion, well founded. 
Section 95 of the Bengal Cess Act has no 
application to the case before us. That sec¬ 
tion provides that every return filed by or 
on behalf of any person in pursuance of the 
provisions of the Act shall bear the signature 
and address of such person or his authorized 
agent, and shall be admissible in evidence 
against such person but shall not be admis¬ 
sible in his favour. Now, as was pointed out 
in the cases of Mohan Fandey v. Lali Bhog. 
w itichii an(1) and Chulkho Singh v. Jhfiro Singh, 
S. A. No. 205k of 1939 decided 30r.h 
May 1911, the provisions of section 95 
of the Bengal Cess Act are not exhaus¬ 
tive. They merely limit the application 
of section 21 of the Indian Evidence Act 
and exclude Road Cess Returns when they are 
siuglit to be admitted in favour of the person 
by or on behalf of whom they have been filed. 
[/f(?/n Ch'indra v. Koli Frosanna (2) 1 It has 
not been disputed that if a Riad Oe.ss Return 
is not admissible in favour of sucb person, 
it is equally inadmissible in favour of a person 
who claims through him or who raoy be 
deemed to ba bis representative-in interest. 
Now in the cisd bafore us, the R).ad Cess 
Return wis not filed by the present plaintilT.s; 
nor was it filed on their behalf. It was filed 
by Bisno Nath Singh in his capacity as 
temporary lessee of the property. The ques¬ 
tion. therefore, arises whether when the 
plaintiffs seek to have the document admitted 
in evidence, they can rightly be regarded as 
per.sons by or on behalf of whom the return 
has been tiled. In our opinion, the que.stion 
ought to ha ansvvered in the negative. The 
learned Vakil for the respondent has in¬ 
geniously contended tliat as duriog the 
snbsislence of the f'cca, a part of the superior 
interest was vested in the tir.adar, upon the 
expiry of the term of the ticci when the land¬ 
lord became the sole owner, he must ba 
deemed to liave acquired a part of the in¬ 
terest through bis/iVnJar, This argument is 

obviously unsound. The landlord cannot be 
said to claim through his tenant in whoso 
favour he had created an interest limited for 

(1) 1 Tnd. Cas. 813. 

{%) 30 C. 1033; 8 C. W. N. 1; 30 I. A. 177- 


a time. We are, therefore, of opinion that the 
Road Cess Return is admissible in evidence 
notwithstanding the provisions of section 95 
of the Bengal Cess Act. 

As regards the third reason assigned on 
behalf of the appellant, it is obvious that 
if the Road Cess Return was, as a matter of 
fact, made by a prtdecessor-in-interest of the 
defendants, its evidentiary value in favour of 
the plaintiff acd against the defendants is 
very considerable. This does not appear to 
have been appreciated by either of the Courts 
below and consequently the question of henami 
has not been investigated. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside and 
the case remanded to him for re-consideration. 
The Road Cess Returns will be treated as ad¬ 
missible in evidence and the question of 
henami must also be determined. The 
parties will be at liberty to adduce additional 
evidence in regard to this point; such evi¬ 
dence may be taken either by the District 
Judge himself or under his direction by the 
Subordinate Judge. 

We may add that a subsidiary question 
has t>een raised before us, namely, whether in 
the event of a finding adverse to the land¬ 
lords, the amount of rent payable in cash 
should not be assessed in thi.s proceeding. 
We are of opinion tliat tlie question ought 
not to be determined in this suit. If the 
plainHffs are unable to establish that they 
are entitled to reciver the amount claimed 
by them, the only decree they can legitimately 
obtain is a decree for tlie sum admitted by 
the defendants. What is a fair rent in res. 
pect of this land must be determined in 
proceeding properly framed for that purpo.se* 
The costs of this appeal will abide the result 

Appeal allowed. 


PUNJAB CHIKF COURT. 

Second Civii. Appr-al No. 126 of 1912. 

May 15, 1912. 

Presenf :—Sir Arthur Reid, St., Cliief Judge. 
ACIIAR. SINGH and others—Plaintiffs— 

Appellants 

versus 

BADHAWA SINGH— Defendant- 

Respondent. 

Limiiafion—Suit to remote cncroachme7it on puhUc 
ivay—Continning cause of actionSuit to oust iJefen- 
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dant from shamilat —Act (XT of 1877), 8. 23, 
Sch. U, ^rfs. 32,120, 142. 144,14G.4. 

A suit for ejectment of a person from a specific 
field is not brought within section 23 of the Limitation 
Act by the fact that the field has been recorded as 
part of n thoroughfare and sfiamilnt def'. * 

Where in spite of an encroachment on a road, the 
raad left is sufficiontly broad for tho use of the public, 
the encroachment cannot bo treated as an interruption 
of easement giring a rccurritig cause of action de 
die in diem under section 23 of the Limitation Act. 

Svecninii Snojan Bihi v. Shamed Alt, 1 C. W. N. 96, 
distinguished. 

A suit to oust the defendant from a specific portion 
of the ahomilnt de^i occupied by him adversely to tlio 
rest of the proprietors or to remove an obstruction to 
the enjoyinont of tho shamilnf is governed bv Article 
12D of the Limitation Act. 

Sreemati Soojau Jtibi v. Shamed Ali. 1 C. W. N. 
96; Wurnin Siu>)h v. I.<h<n’ Singh, H 1\ K.IHOO, followed. 

Article 32, 142, 14t. or 14(5,1 <loes not applv to such 
a suit. 

S?iuroo/> Dass Momhd v. Joggcusr Ron, 26 C. .564, 
Mnhfimiiuid AmaunVtth Khan v. Jhidnn Singh, 17 C. 
137; 16 I. A. 148,distinguished. 

Second appeal from the order of the 
Divisional Judge, Julhiudur, dated 28th 
August 1911, reversing that of the JIunsif, 
2nd Class, Phillaur, dated lltli August 
1909, decreeing plaintifP.s olaini. 

Mr. NihnI ClianiJ, for the Appellaut.a. 

H. S. Pandit Shiv Naraiyi, for the Re¬ 
spondent. 

JUOGMKNT.—The facts are stated in the 
judgment of tlie lower Appellate Court. ']‘he 
appeal was admitted under section 70 (1) 
ib) on the question of lirnitaiion only. 

The plea that section 23 of the Tilinitation 
Act applies to the suit, by reason of the act 
campluined of by tlie plaintilTs being a con¬ 
tinuing wrong and a fresli period of limita¬ 
tion beginning to run at every moment of 
time during winch the wrong coniinue.s, has 
no force. Tlie Suit was for ejectment of the 
respondent from a specific field and the fin^t 
that that iield had been recoiMled as part of 
a thoroughfare and Shamilat-i-deh, does 
not bring thi.s suit within section 23. It 
was found by a Revenue Court several years 
ago that in spite of various encroachments, 
the road was sufficiently broad for the use 
of the public, and the r-ncroacliment now 
complained of was made before that finding. 
Tiiore lias been no interruption of tlie right 
of way itself and Snem-ifi SooJah Bihi v. 
Shamed Ali (1) doo.s not help the appellants. 
In tliat suit, tlie plaiutiif claimed a right of 
way over the defendant’s land, basing his 

claim on section 2G of the Limitation Act 

(1) 1 C. W. N. 90. 


and on a previous decree giving him the 
right of way. It was held that any interrup¬ 
tion of the easement gave the plaintiff a 
recurring cause of action de die in diem under 
section 23 and that the two years’ rule 
prescribed by section 26 was not applicable. 
The nature of that suit differs clearly from 
the nature of the present suit, the object of 
which is to oust the respondent from a 
specific portion of the Shamilat^i-deh, occupied 
by him adversely to the rest of the pro- 
prietoi s. 

Authorities on the question of limitation 
for suits arising out of diversion of water are 
obviously notin point. 

N^urain Sivgh v. Ishai' Singh (2) is in point 
and supports the conclusion of the lower 
Appellate Court, that Article 120 of the 
Limitation Act governs the case. This author¬ 
ity was approved in Asa Bam v. Paras 
Bam (3). The suit was not for possession 
by establishment of the plaintiff’s exclusive 
right to the property in suit, but was nomi¬ 
nally on behalf of the village community to 
remove an obstruction to the enjoyment of 
the Shnmilal by the proprietors generally. 

The learned Pleader for the respondent 
contended that Article 32, prescribing two 
years’ limitation from the date of the appro- 
pi iation of the land in suit, applied and cited 
Shnroop D.tss Mondal v, Joggessur Bog Chow- 
dhry (4). As at pre.sent advised, I am inclined 
to hold that Article 32 is not applicable and 
that Article 120 i.s applicable. Article 146A 
obviously i.s not applicable, as the suit is not 
by, or on belialf of, any local authority. 

The argument for the appellants, that 
Article 144 is the general Article for suits of 
this de.scription, i.s based on a dictum of their 
Lordship.s of tlie Privy Council in Mnhammad 
Amanydla Khan v. Bad in Singh (5). 'J'he 
dictum is:—‘‘Article 144 as to adverse posses¬ 
sion only applies where there is no other 
Article which specially provides for the case.” 
This obviously does nob bear the interpreta¬ 
tion souglit to be placed on it for the ap¬ 
pellants and Article 144, like Article 142, ■ 
applies to .suits for po.ssession based on the 
phiiritiif’.s title, not to suits of tho nature now 
umlor consideration. 

Lower Appellate Court has held on the 

(2) 8 P, K. 1809. 

(3) 9 P. 11.1904. 

(4) 2(5 C. 564. 

(5) 17 C. 137} 16 I. A. 148. 
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facts that the respondent was in adverse 
possession for more than six years before 
the date of suit, and. in my view of the ap> 
plicability of Article 120, the suit is barred 
by limitation. The appeal fails and is dis¬ 
missed with costs. 

Append dismissed. 


CALOUTTA HIGH COURT. 

Second CiV(l Appeal No. 69 of 1910. 

March 5, 1912, 

Present :—Mr, Justice Harington and 
Mr. Ju.stice Mookerjee. 

PURNA CHANDRA SARMA— Defendant 

No. 1 —Appellant 
versus 

PEARY MOHAN PAD— Plaintiff— 

Respondent. 

Bond—Money re^pnyahle within one year, menniny of 
— Construction. 

In a mortgage-bond, it was stipulated that the 
principal and interest would be paid witlun one 
year: 

Held, tlint the case fell within the class of casc.s in 
which the mortgage is payal)lo before a certain day, 
and not within the class wliere a day is fixed for tlio 
payment of the debt, an<l that, therefore, the debtor 
\vas entitled to pay off the debt on any day within one 
year. 

Rose w4nnnn? v. Rajnrotbnnm^ 23 M. 33, relied 
upon. 

Rnyhnhnr v. Budhuy S A. O.'j and Brown v. Cole, 14 
Sim. 427; 14 L. .7. Cli. 1G7, 9 Jur. 290, distinguished. 

Appeal from the decree of the First Sub- 
.Tudge of Chittagong, dated December 2tKl, 
1909, reversing that of the Second iMunsit’ of 
Patiya, dated May Slat, 1909. 

Habu Khitish Chandra Sen^ for the Appel¬ 
lant. 

Habu Akhil Bandhn Guha, for the Respon¬ 
dent. 

JUDG^IENT.—This is an appeal on behalf 
of the first defendant in a suit to enforce a 
mortgage security executed by him on the 
19th July 1907, for an advance of Rs. .SOO. 
It was agreed between the partie.a that 
interest would be paid at the rate of 40 aris 
of paddy or Rs. 100 annually; in other 
words, that 120 aris of paddy would be paid 
upon the principal amount each year. It was 
farther provided that if interest was not 
paid in kind as stipulated, the value of the 
paddy would bo taken as Rs. 100. There 
was, however, no time fixed for re-payment in 



the deed as drawn up; the position, thus, 
was that the mortgagee could enforce the 
security whenever he liked and the mort¬ 
gagor could claim redemption whenever he 
pleased [Fitzgerald's Trustee v. MeUersh (1); 
Harding v. Tingey (2)]. Consequently, after 
the deed bad been executed, a clau.se was added 
to the effect that “the money would be paid, 
principal and interest, within one year,’* and 
this was separately signed by the mortgagor. 
It is not disputed that on the 24th July 
1907, the mortgagor tendered to the mort. 
gagee the principal together with the interest 
which had accrued due up to that date. The 
mortgagee declined to accept the money 
whereupon the sum was deposited in Court. 
On the 15th March 1909, tlie mortgagee com¬ 
menced this action and claimed to recover the 
principal sum together with interest up to 
the date of suit and pendente life. 

The Com t of first instance overruled this 
contention and held that the mortgage had 
been redeemed by the tender of the principal 
and interest on the 24th July 1907. Upon 
appeal, the Subordinate Judge has held that 
the tender was premature and that the 
plaintiff is entitled to enforce the securit}'. 

On behalf of the appellant, the mortgagor, 
it has been argued that upon a true con- 
fitruction of the last clause in the deed, it 
was open to the mortgagor to redeem the 
security on the 24th July 1907. On behalf 
of the respondent, it has been contended, upon 
the authority of the cases of Vadju y. Vadju 
(3; and Tlagltuhar Bayal v. Budlm Lai (4), 
that the mortgagor was not entitled to redeem* 
before the expiry of one year from the date 
of the mortgage. It has further been argued 
that the light of redemption and the right 
of foreclosure are co-exten.sive; and in support 
of this proposition, reliance has been placed 
upon the observation of Lord Kingsdowiwn 
the case of Tran Bath Hoy Chowdry v. liookea 
Begam (5) and upon the cases of Tirugnana 
V. Ballatamhi (6); Unsnini Khanam v. Husain 
Khan (7); Sayid Ahdul Ilak i^ardar v. Gulam 


yi) i uii. ano; Ui L. J. Ch. 23l- 06 L T 17S 

40 W. R. 231 . uou. i. 178 ; 

(2) (IS04) .14 L. J. Ch, 13; 10 Jar. (\. s) 872- 10 

L. T. 323; 12 W. R. 084. ^ ^ ' 

(3) o hom. 22. 

(4) 8 A. 9.3. 

(o) 7 M. I. A. 323 at p. 355. 

(6) IG M. 48G. 

(7) 29 A. 471; A. W. N. (1907) 133; 4 A. L. J. 375. 
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Jilani (8) and Broicn v. Cole (9). In our 
opinion, the view taken by the Subordinate 
Judge is clearly erroneous and cannot be 
supported. 

It need not be disputed that, unless there 
is an agreement to the contrary, the right of 
foreclosure and the right of redemption must 
be deemed co extensive. In each particular 
instance, therefore, it must be determined, 
upon the terras of the contiacn betiveeu the 
parties, whether there is any special provision 
in the contract which fakes the case oat of 
the general rule. No doubt there are 
observations in the case of VaiV)n. v. Vndju (3), 
which may be taken to support the contention 
of the respondent. Hut the case of Rnghuhar 
V. Bnilhu Lai (4-) is clearly distinguishable. 
There, it is obvious from the judgment, a 
date had been specifically fixed for redemption 
and such date was binding eciually upon the 
mortgagor and mortgagee. The case of Brown 
V. Cole (9) also was obviously a case of this 
description. Now. in the case before us, the 
particular covenant upon which botli the 
parties rely is to the effect that the mortgagor 
shall pay the amount of piincipal and interest 
within the term of one year. The mortgagee 
invites us to treat this covenant as if it 
provided tl»at tlie mortgagor was not to pay 
the amount of principal and interest before 
the expiry of one year. It is, in our opinion, 
impossible to construe it in this way. It is 
fairly clear that this particular clause was 
inserted for tlie benefit of tlie nrortgagor so 
tbat ho miglit be at liberty to pay the priticipal 
with inteiTSt before the expiry of one year. 
Rose A tnmnl V. Ra)nr<ithnutnamvial{10). In fact, 
the present case falls within the class of rases 
in wliich the mortgage i.s payable before a 
certain day, and not within ti»o class where 
a day is fixed for tlie payment of the debt. 
Ill tliis view, it is clear that this appeal 
must be allowed, tlie decree of the Court 
below set aside and that of the Court of first 
instance restored with costs both hero and in 
the Court of appeal Vielow. 

Appeal allowed. 


20 n. G77. 

0.1) 14 Sim. ■127; 1 1 b. J- fli. 1G7; 0 .Inr. 290. 
UO) 22 M. 22. 


OAIiODTTAHIGH COURT. 
REatTLAR Civil Appeal No. 435 of 1909 

June 4, 1912, 

Present’. —Mr. Justice Ohitby and Mr, Justice 

Teunon. 


SUNDAR DAS KHETRY, and on hi5 

DEATH, nrs HEIRS AND LEGAL REPRESENTATIVES 

SHAMBHU NATH KHETRY and another 
—Defendants—Appellants. 

versus 


RAOHUNATH DAS and others — 
Plaintiffs—Respondents 

2'i(le—Decree for rent of coal land — Judgmeni^dehtor 
dcrhiied insolvent^O^Oicial Assignee made party in exe- 
ention proceedings — Lease-hold property sold in execn- 
tinn—Snhscijucnf sale hy OJjlrial Assignee—Superiority 
of title — 0,0'tciol Assignee hound hy execution sale-^ 
Purchaser in execution to have better title—Decree for 
rent of coal lands, u'hethcr can give first charge oh 2 >ro- 
perty in arrears. 

The defoiubmt granted a of coal lands to A., 
against whom he obtained a decree in the .Sub*Jiidge’s 
Court at linrdwan, for rent, iii execution of which ho 
attached the lease-hold interest of A. The sale of tho 
property was fixed on Sejitcmhcr 10th, 1904, and on 
September 8, --1. filed Ins petition of insolvency in 
the Higii Court and the vesting order was made on 
tho same day. 'J’he defendant then applied to tho 
SnbMiudgc of Hiirdwan to substitute the OfUci'al As- 
sig>n>o in tlie place of tho juilgmcnt*clobtor in the 
execution ])roc’ccihn‘r.‘», wliich was done and tho solo 
wa.s hehl on Marcli G. 1905, and the defendant bo- 
came tho (mrchaser and took possession on June H, 
1905. In tlie meanwhile on M.ay 22, 1995, tho Olficial 
Assignee sold the jiroperty with tho ]>ci'n)ission of tho 
High Court to one It from whom tho plairitiff pur- 
clias(‘d and .siu‘d for recovery of posses.«ion: 

Jlchf that, altlioiigh flio ortler for substituting the 
Olfic-ia! A-s-signe-j in p ace of tho jndgmont-ilebtor lu 
the exc<aili«m proceeding.'^, was jncorreet,—.I- D- -'f' 
h r V. li't.ll, .Sim //. I>u ihuria, IS C.42—vob ho having 
l».*en added and having laken no exception to tho 
procedure. Hm' sale mii.st lie regarded as having ta 'cn 
place in his presence; and he haviiigtakou no stops o 
have that .xale .set aside in the inamior provided y 
law. tho sale mast be held (o bo go^d and offcctiyo^ ns 
against him ainl also ag.ainst the plaintinj who claims 

tiiiamgh him. . . . 

(thiler dictum. —Tlie decree for ronl, hemg m respect 
of coal lands and not agricultural lamls, caunot give 
the decree-holder a lir.st charge on the lc.iso-liold pro¬ 
perty in arrears. 

Appeal from rhe decree of the A<iditional 
Sub-Judge of Durdwan, dated September Sbh, 
1909 


Ur. Rash Behary Gkose aucl Baba Sitrendra 

Krishna Dulf, for the Appellants. 

Bahus Mohenura Nath Roy, Bipin Bihan 
Chose (Junior) and Satindra Nath Uuhherjiy 
for the Respondents. 

JUDGMENT.—This appeal arises out of a 
suit brought by the plaintiffs to establish 
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their title to and recover possession of 
certain lease-hold properties along with the 
collieiy, engines, machinery, tools, plant and 
whatever else there might be standing there¬ 
on. The contest is between the plaintiffs 
as purchasers from the Official Assignee of 
Bengal and the defendants as purchasers in 
execution of a decree. 

The facts are shortly as follow?: — On 1st 
December 1909, the defendants granted a 
pntta of coal lands to Atul Nath Chatterjee 
and Rojindra Nath Chatterjee at an annual 
jama of Rs. 3,626-11-10 and a salami of 
Rs. 4,0C0. The lessees were two of four 
brothers, the others being Aghore Nath 
Chatterjee and Chandra Nath Chatterjee. 
The four brothers, who were members of a 
joint family, became heavily indebted to 
several creditors. On 6th December 1903, 
tl)e present defendants filed a suit against 
tlieir lessees for rent under the pitta, and 
on 23rd June 1904, obtained a decree against 
them for Rs. 3,090 10-6 and costs 
Rs. 350-7. The other two brothers were 
also parties to that suit as pro forma defen¬ 
dants. Ofi 13th July 190i, the defendants 
applied for execution of their decree by 
attachment of the immoveable properties 
belonging to the judgment-debtors. The 
lease-hold property was accordingly attached 
and 5t!i September 1904 was fixed for 
sale. On that day, the judgment-debtors Nos. 1 
and 2 applied for time to enable them to 
raise money by sale of tlie attached property, 
and the sale was accordingly adjourned until 
10th September. On 8th September, all four 
brothers filed their petition in the Court for 
the Relief of Insoivenl-debtors at Calcutta 
and on the same day, the Court made the 
usual vesting order under section 7 of 
the Indian Insolvent Act. On 30th Sep¬ 
tember 1904, the defendants applied to 
the Subordinate Judge of Burdwan to sub¬ 
stitute the Official Assignee in the place of 
the judgment debtors in the execution 
proceedings under their decree. On 23id 
November, notice was ordered to i.ssue to 
the Official Assignee, to .show cause why he 
should not be substituted in the place of 
the judgment-debtors and it was made re¬ 
turnable on 22nd December 1904. On 10th 
January 1905, the Subordinate Judge, finding 
that ilr. Miller liad been duly served with 
the I’.olite, oideitd that he be substituted 
in the place of the judgment-debtors and 


6th March 1905 was fixed for the sale of 
the attached property. On that day, the 
property was sold and purchased by the 
defendants, the decree-holders. On 18th 
April 1905, the sale was confirmed and on 14th 
June 1905 an order was made for delivery 
of possession to the defendants as purchasers 
and they accordingly took possession under 
it. Meanwhile, on 23rd Slay 1905, the 
Official Assignee applied to the Insolvency 
Court and obtained an order that he should 
be at liberty to sell either by public auction 
or private contract to the best purchaser 
the properties of the insolvents including 
the lease hold premises in question. He did 
not, a.s a matter of fact, sell at that timej 
but on 24th March 190S, he sold the premises 
now in question to Harinusji Pistonji Banker, 
alias Bilimoria, a Parsee gentleman of 
Asansole. On 24bh June 1908, three months 
later, Banker sold the property to the 
present plaintiffs. On 16th July 1903, this 
suit was instituted to recover possession of 
the property. 

The learned Subordinate Judge has 
decreed the plaintiff.s’ suit and the defen¬ 
dants have appealed. 

The first question is one of fact, whether 
the notice for substitution was duly served 
on the Official Assignee in the execution 
case. The Judge says tliat it is shown to 
have been served on a clerk of the Official 
Assignee, and, in the absence of evidence to 
show that this amounted to service on the 
Official Assignee, or that the clerk had 
authority to receive it, he finds that it 
was net piopeily served. This finding 
appears to us to be entirely against the 
evidence on the record. The clerk of the 
Official Assignee, Lakhinarain Dhar, states 
tiiat he has been an assistant of the Official 
Assignee’s office for 29 years. He admits 
that the notice was served in that office 
and that he signed acknowledgiug the 
receipt. He states that he received the 
notice on behalf of the Official Assignee, 
and made over the copy to Mr. Danger, the 
Head Assistant. The Small Cause Court 
bailiff (who has been bailiff for 30 years 
and who served the notice) says that he has 
known Lakhi Narain Babu as the head 
clerk or Bara Bahu for 20 years and that 
he served notices for the Official Assignee 
upon him 20 oi 30 times. He states that 
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lie always served notices for Mr. A. B. Miller 
on Lakhi Naraiu Dhar in this manner. 
There can be no qnestion on this evidence 
that the notice was served in the Official 
Assignee’s office in the usual way; and, in 
the absence of any evidence to the contrary, 
we must presume that Lakhi Narain Dhar 
was a person authorized to receive such 
notices within the meaning of section 75 of 
the Code of Civil Procedure, 1882. It 
would have baeu simple for the opposite party 
to have called evidence from the Official 
Assignee’s office to disprove this, had it been 
incorrect. We, therefore, hold that the 
notice for sabstitubion was duly served on 
the Official Assignee. 

The next question is, what was the effect 
of the sale in execution as against the 
Official Assignee. It was argued for the 
appellants (1) that the Official Assignee 
was bound by the execution proceedings ani 
by the sale which took place as we have 
stated; (2) that the lease*hold interest did 
not vest in the Official Assignee because 
he did nob take possession, and (3) that 
the decree being one for rent, the decree- 
holders were entitled to sell tlie lease-hold 
interest of the insolvents and to give a good 
title. 

(1) With regard to the first question, it 
must be conceded that the order for sub- 
Rtitubing the Official Assignee in place of 
the judgment debtors in the execution pro¬ 
ceedings was incorrect; [see the case of 
A. B. MilUr v. Dudh Singh Dwikuria (l)];but 
the Official Assignee having been added and 
liaving taken no exception to the procedure, 
the sale must be regarded as having taken 
place in his presence and as binding upon 
him. The fact that a person, who was not 
the representative of the judgment-debtors, 
was brought upon the record as such re¬ 
presentative would not affect the validity of 
the sale [see MaK-arjt4n v. Narhari (2).] 
The Official Assignee having taken no steps 
to have that sale set aside in tho manner 
provided by law, the sale must be taken to 
be good as against him. 

(2) We cannot accept the second conten- 
l iofi raised by the learned Pleader for the 
appellant.s that the property had not vested 
ill the Official Assignee. It is true that in 

(1) IM C. 43. 

(2) 25 U. 337; 27 I. A. 210; 2 Bum. L. K. ‘027; G C 
W. N. 10; 10 M. L. J. 368. 


cases of lease-hold property, the Official 
Assignee has the right to elect whether or 
nob he will accept the property under the 
vesting order. If he does so, there is no 
question that his acceptance relates back to 
the date of the vesting order [see Abdul 
Razak V. J. O. Kernan (3)]. That was the 
converse case and the question there was 
whether the Official Assignee could be made 
liable for the rent of the lease-hold property. 
It was held that, inasmuch as he had taken 
possession, he must be regarded as having 
elected to take over the property. Here, he 
paid DO rent nor did he take actual posses¬ 
sion; but the property did vest in him by 
the vesting order, and that he regarded it 
as having vested in him, is made plain by 
the application which he made to the In¬ 
solvency Court on 23rd May 1905 for leave 
to sell the property. He could nob sell it 
unless it were vested in him. That being 
so, we must hold that the sale was 
effective as against the Official Assignee 
and also against the plaintiffs who claim 
throngh him. The plaintiffs are in fact 
in a dilemma. If the property had not 
then vested in the Official Assignee, it was 
sold away before the Official Assignee acquired 
any title to it if it, had vested in him, and 
we think that it had, it was sold in his 
presence and the sale was binding on him. 

It is not necessary, under these circum¬ 
stances, to discuss the third point raised 
by the learned Pleader for the appell*'^!'®' 
that the decree being a decree for rent, it 
gave the defendants a first charge on the 
property. But we may say that 
cannot understand how that could 
the case with regard to a decree of 
kind which was for rent of coal lands 
not agricultural lands. 

The appeal must be allowed and 
plaintiffs' suit dismissed with costs in 
Courts. 

Appeal allowed 

(3) 22 B.C17. 


we 

be 

this 

and 

the 

both 


Vol. XV] 


INDIAN OASES. 


291 


BANQA CHANDRA NANDI V, TaRA KINKAR PAL. 

CALCUTTA HIGH COURT. 

Second Cttil Appeal No. 1255 op 1910, 

June C, 1912. 

Present: —Mr. Justice Carnduff and 
Mr. Justice Chapman. 

BANGA CHANDRA NANDI— Dependant 

—Appellant 
versus 

TARA KINKAR PAL— Plaintiff — 

Respondent. 

Ciuil Procedure Code ^Act XIVof 18S2\ s.'il7-Civa 
Procedure Code {Act V of 1903), s. 66-Bar of enU 
ooniust certified imrchnsor hujing benami-Proyiston 
applicable to purchaser in execution of certificate under 
J^ublic Demands Recovery Act—Public Demands Re¬ 
covery Act {I o/1805),*'. 19 subs. (2>. 

The provisions of section 317 of the Code of 
Procedure, 18S2, which bar a suit against a certified 
purchaser buying bcnaiiii at a sale in execution of a 
decree, apply to the case of a ])urchaser at a sale in 
enforcement and execution of a cortificato issued 
under the Public Dcniand.s Recovery Act, {I of 1895), 
by virtue of sub-section (2) of section 19 of that 
Act, 

Appeal from the decree of the Sub-Judge 
of Chittagong, dated December 17i.h, 1909, re¬ 
versing that of the Munsif of Cox s Ba7.ar, 
dated April 28, 1909. 

B.iba Khitish Chandra Sen^ for the Appel¬ 
lant. 

Babu Dhircn-ira Ld Kastagir^ for the Re¬ 
spondent. 

JUDGMENT. 

Carndcpf, J.—The short point raised by this 
appeal is as to whether the provisions of 
section 317 of the Code of Civil Procedure 
1832, which cirrespond with those of section 
63 of the Code of 1908, and bar a suit against 
a carbified purchaser haying bcnami at a sale 
in execution of a decree, apply to the case of 
a purchaser at a sale in enforcement and 
execution of a certificate issued under 
the Pu'dic Demands Recovery Act., 1895, 
iBengal Act I of 1805), by virtue of sub¬ 
section (2) of section 19 of the said Act. 

The application to such certificates of sec¬ 
tion 24l! of the old Code, in Chapter XIX of 
which both tliab section and section 317 find 
place, has been the subject of a number of 
conflicting decisions. Thus, in TJmclali Bhuya 
V. Rnjlnkshmi Pr7>//a(l), Brett and WoodrofFe, 
JJ., held that section ‘itt was applicable; 
w'hereas in R'lghuhans Sthni v. Fnl Knmari 
(2), Haiington and Mookerjee, JJ., ruled that 

(1) I C. L. J. 59S; 10 C. W. N. 160i 33 C. 84. 

(2) 1 0. L. J. 542} 32 C. 1130. 


it was inapplicable. But as regards sec¬ 
tion 317 there is,, so far as I know, only one 
reported case, namely, that of Anibica Prosi'l 
V. Gopil B'lhsh DasiS), in which Bauer jee and 
Rampini, JJ., expressed an opinim againsb 
the applicability of the provision. ^ That 
opinion, however, was really an obifer dicttin, 
the case having been decided on other grounds; 
and the learned Judges were then construing 
sub-section (2) of section 21 of the Public 
Demands Recovery Act of 1895, as it was 
enacted in the first instance when it rau as 
follows:— 

**The procedure prescribed in Chapter XlX 
(with the exception of section 310A) shall, 
80 far as it is applicable, be the procedure 
followed in execution proceedings to enforce 
such certificate and realise the amount re¬ 
coverable thereunder.” 

Section 19, sub-section (2), which has, by 
section 12 of the Bengal Public Demands 
Recovery (Amendment) Act 1897, (Bengal 
Act I of 1897), been made to take the place 
of the eailier provision, is, however, very 
differently expressed in these terms: — 

“Such certificate may be enforced and 
executed in the manner provided by Ch.apter 
XlX of the Code of Civil Procedure for the 
enforcement and execution of decrees for 
money; and all the provisions of that Chapter, 
except section 310A thereof, shall apply so 
far as they are applicable.” 

Now, the words of the present provi.sion 
seem to me to be perfectly clear, and I would 
construe them exactly as they were construed 
by Woodroffe, J., in llari Oharan Singh v. 
Chandra Kumar Dry (1). They begin by 
declaring that certificates are bo be enforced 
and executed as if they were decrees for 
money under the Civil Procedure Code: and 
then they go on expressly to render appli¬ 
cable, 80 far as may b?, all the sections—22 3 
to 313—to be found in Chapter XlX of that 
Code, with one carefully specified e.xception. 
What we are now a.sked by the learned Vakil 
for the respondent to do is bo qualify the 
latter pait of the enactment by inserting the 
words ‘for the enforcement and execution of 
a decree” after the words “that Chapter,” or 
by adding .after tlio word ‘ apalioable” the 
word.s “for the enforcement and execution of 
a decree ” I think that it is not open to ns 
':3) 1 C. L. .1. 550. 

(4) 34 C. 787 at p. 803} U C. \V. N. 745; 5 C. h. J. 

696. 
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to do aBything of the kind. It seems to me, 
indeed, that the only argament in favour of 
the respondent’s view is that mentioned by 
the lower Appellate Court, namely, that, if 
sab-section (2) of the new section 19 be 
sufficient to draw all the provisions of Chap¬ 
ter XIX of the old Code, then the new 
section 20, which explicitly applies sections311 
and 313 of tbatChapter, becomes superfluous. 
But that is an argument which, standing 
alone, seems to me to carry but litle weight; 
it is useful only as an additional argument 
where there are already others to be support¬ 
ed. For it is well known that the Legislature, 
sometimes, it msy be, perincuriam^ and some¬ 
times, doubtless, pro maiori cautela^ not in¬ 
frequently commits itself to redundant pro¬ 
visions; and, if the construction, which I have 
indicated, makes section 20 of the amended 
Act supeifluous, my reply is that the construc¬ 
tion for which the learned Vakil for the res- 
poudeut contends, reduces the latter part of 
sub-section (2) of section 19 to a similar 
superfluity. In other words, if the latter 
part of that sub-section is to be read as 
limited to such provisions only as bear upon 
enforcement and execution, then it carries 
the earlier part not a step farther. 

In my view, the only limiJation upon the 
application of any of the provisions (other 
than these of section 310A) contained in 
Chapter XIX of the old Code is that imposed 
by the words “so far as they are applicable,” 
and I can find nothing in section 317 of that 
Code in any sense inapplicable to a purchase 
at a sale in execution of a certificate. On the 
contrary, its provisions are salutary and 
appropriate, and there is no difficulty what¬ 
ever in applying them, 7nu(atis mutandi, to 
purchasers at such sales. 

The result is that the respondent’s suit 
was, in my opini-^n, rightly dismissed by the 
original Court. This appeal must, therefore* 
be allowed, the decree of the lower Appellate 
Court discharged, and that of the Court of 
first instance restored with costs throughout. 

Chapman, J.— 1 agree. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 734 op 1911. 

June 4, 1912. 

Present: —Mr. Justice Piggott. 

CHAND KHAN— Defendant—Appellant 

versus 

ALI khan and others—Plaintiffs— 

Respondents 

Adverse possession—Possession of one codxeir in the 
abse7ice of others—Whether adverse. 

A co-heir, in the absence of the other co-heirs, got 
possession of certain property left by a deceased 
Muhammadan: 

Held, that the possession of such co-heir was not 
adverse to tho others unless an adverse title was 
asserted. 

Jajar Emain v. Mashu<i Ali, 14 A. 193, referred to. 

Second appeal from the decision of the 
District Judge of Jhausi, dated 28th April 
1911. 

Mr. Muhammad Ishaq Khan^ for the Appel¬ 
lant. 

Mr. Jlarihans Sa/tof, for the Respond¬ 
ent. 

JUDGMENT.—This was a suit for 
recovery of possession over certain house 
property situated in the city of Jhansi. 
The lower Appellate Court has dismissed a 
considerable portion of the plaintiffs’ suit, 
and I am only concerned with that 
portion of the claim which has been 
decreed. The finding in respect of this is 
that it belonged to one Namdar Khan, who 
died somewhere about the year 3894 A. D. 
He left surviving him his widow, Raj Bibi, 
and two nephews (sons of his own brother 
Jawahir Khanl ‘ named, Ali Khan and Qhasi 
Khan. The latter has since died, leaving 
a eon named Rahim Khan, a widow 
Musavimat Muradi and a daughter Musammat 
Mahtabi. On the 22ud of February 1903, 
Musammat Raj Bibi executed a deed by 
which she purported to sell the property, 
with which I am now concerned, to Chand 
Khan and Moti Khan. In the present suit, 
the plaintiffs are Ali Khan and the heirs 
of Ghasi Khan, that is to say, his son, 
widow and daughter already named. Tho 
defendants are Musammat Raj Bibi, Chand 
Khan and Moti Klian, that is to say, the 
vendor and the vendees, under the sale-deed 
dated the 22nd of February 1903. 

The lower Appellate Court has found that 
tho pioperty in dispute devolved on the 
death of Namdar Khan in accordance with 
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the ordinary rales of Muhammadau Law, 
BO that Raj Bibi was entitled to the same 
to the extent of Jth share only. It has 
accordingly decreed the claim of the plaintiffs 
to the extent of a f th share in the property 
conveyed by Musammat Raj Bibi under the 
deed of the 22nd of February 1903. It 
may be noted that Musammat Raj Bibi did 
not defend the suit at all, and that Moti 
Khan in effect admitted the plaintiffs’ claim. 
Chand Khan has contested the suit 
throughout and has now brought it before 
this Court in second appeal. 

The first point taken is substantially a 
matter of pleadings. The plaintiffs ua- 
doutedly came into Court with the allegation 
that their family, although converts to 
Islam, continued to be bound as amongst 
themselves by the Hindu Law, and in fact 
always constituted a joint Hindu family. 
There was also a special plea that the 
plaintiff Ali Khan had been adopted by his 
uncle, Namdar Khan. These points have 
been decided against the plaintiff by both 
the Couits below and are no longer in 
dispute. It is suggested, however, that on 
the pleadings as they stood, the Courts below 
were not entitled to carry their own 
findings to their correct legal conclusion 
but were bound to dismiss the plaintiffs’ suit 
altogether without considering how the 
inheritance to Namdar Khan’s estate would 
in fact devolve under the Muliammadan Law, 
when that was held to be the law applicable 
to the parties concerned. I am unable to 
accept this contention. No doubt the 
plaintiffs in tlieir anxiety to invalidate 
altogether the transfer made hy Musammat 
Raj Bibi came into Court with statements 
going beyond what tliey were able to prove. 
But the alternative plea that in any case 
the plaintiffs liad rights as sharers, or rather 
as residuary heirs under the Muhammadan 
Law, underlay the whole case for the 
plaintiffs, and particularly the 7th paragraph 
of the plaint to which the learned District 
Judge has referred. On tiie issues as 
framed, I do nob think that the defendants 
were in any way prejudiced by defective 
pleadings, and I am of opinion that the 
Courts below, having found that the estate 
of Namdar Khan devolved in accordance 
■with the Muhammadan Law of inheritance, 
were right in giving the plaintiffs the benefit 


of that finding in so far as it operated in 
their favour. 

The more important plea raised on 
behalf of the appellant, Chand Khan, is as 
regards the question of limitation. I take 
it frcm the learned District Judge that 
actual possession over the house property 
now in dispute upon the death of Namdar 
Khan remained with his widow, Musammat 
Raj Bibi, This in fact seems to bs 
admitted in the plaint itself, where it is 
stated that the plaintiff Ali Khan and his 
brother, Ghasi Khan, were absent from 
Jhansi at the time of Namdar Khan’s 
death, and were in fact earning a livelihood 
elsewhere. The plaintiffs’ case is that they 
only came to know recently, after their 
return to Jhansi, that the property now 
in dispute, which seems in fact to have 
formed part of the old house property of 
the family, had been made the subject 
of alienation by Musammat Raj Bibi under 
the salo'deed of the 22nd of February 
1903. The question, however, as to when 
the plaintiffs actually came to know of this 
alienation does not arise. The Courts below 
have in effect held that, in the absence 
of evidence to the contrary, it must be 
presumed that the 'possession of Mtisammat 
Raj Bibi was on behalf of herself and of 
her co-sharers, the remaining heirs of 
Namdar Khan, up to the time when that 
lady asserted an adverse title to the pro¬ 
perty now in dispute by dealing with it 
in the sale-deed of the 22nd of February 
1903. In my opinion, tlii.s view is correct 
and is borne out by the rulings relied 
on by the District Judge. It does not 
violate the general principle laid down by 
this Court in Jafar Husain v. Uashuq Alt 
(i) and other cases, because it rests upon 
the presumption that the possession obtained 
by Musammat Raj Bibi in 1891 on the 
death of Namdar Khan was not adverse 
to the plaintiffs bub was permissive and 
representative, so as to constitute in law 
the joint possession of herself and of the 
other lawful heirs of Namdar Khan. 1 
think that under the circumstances of the 
present case, this presumption has been 
rightly drawn, and that it is sufficient for 
the plaintiffs to have brought the oresenf 
suit within 12 years of the date on which 

(1) U A. 193, 
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nn adverse title is first shown to have been 
definitely set up by Mnsnmmat Raj Bibi. 
T accordingly dismiss this appeal with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No, 1163 op 1910. 

May 2, 1912. 

Prrsenf: —Mr. .Instico Snndara Aiyar and 

Mr. Justice Ayling. 

N. RAMAKRISHNA AIYAR— Appellant 

t ersHS 

SEETH ARAM A IYER— Respondent. 

ruscmcnt—Uiijhf of >'upjyoi-t—Tempornr!/ sfntctHro, 
if/itf/h’r cnfitJeil lo riijh^ of support-^Injuuction to res- 
iroiv inlerfrrenec with ripht of support—Actual damage^ 
proof of — }y’hcthcr uet'i'ssarij. 

To cntiilf a person to tl»e ritrlit of support of a 
Iniililiii'f, nil tlint lins to be proved is tliafc tlio person 
clnitning the riirlit. has accjuired it for more than the 
I)(*rio(l jn’escriboil in section 15 of the Easements Act. 
It is immaterial whether the strnctnre for which the 
rijrlit is claimed is temporary or permanent. 

Mattcrlij V. Dowsou, L. J. (o. s.) K. I). 201, 
referred to ami oxpluineil. 

In order to entitlo a person to obtain an injunction 
restraining his neiglihour from interfering with his 
right of support, it is not ncscssary to show actual 
ilamage. 

lUirkhouse V. Bnuoiul, 0 II. L.O. 50.0; L. J. Q, B« 
1S1; 7 .Inr. (N. .s.) 805); 4 L. T. 75i.: 9 W. 11. 709 .an.l 
('Vir/j/>rn,‘MOi of lUruiunjfunn v. Ath’u, 0 Ch. ]J. 2S4, 
40 L. J. t’h. 77:^5 07 L. T. 207; 25 \V. 11. 810, referred 
to. 

Second appeal against the decree of the 
District Court of Tiichinopoly, in A. S No 
27)6 of 1909, presented against the decree of 
the District Mnnsif of Trichinopoly, in 0. S, 
No. 238 of 1908. 

iMr. V. C. Sesharhariar, for the Appellant. 
Mr. T. />’. VcHCitarama Sastri^ for the 
Respondent. 

•lUDGMENT. —In this case the plaintiff 
ami defendant purchased adjacent houses. 
The wall between tlie two houses belongs 
lo the defendant. Tlie plaintiff has an 
upstair shed in his house which is supported 
on one side by the defendant's parapet wall 
C. I). 'I’lie suit i.q, nt/er a/ifl, to restrain the 
defendant from interfering with his right 
of support. Both the lower Courts have 
found that the plaintiff has been in enjoy¬ 
ment of the right of support for more than 
the period prescribed in section 15 of the 


Easements Act. The plaintiff has been 
given a decree restraining the defendant 
from interfering with the plaintiff s right of 

4 

support. 

Two points have been argued in this 
second appeal. The first is that the shed 
is only a temporary one and not permanently 
attached to plaintiff’s house and that no 
right of support can be claimed for such a 
structure. But this contention whs not 
raised in the lower Court. The point of 
conte.st there was as to how long the shed 
had been in existence and not the nature of 
the shed. It was not contended there that the 
shed should not be regarded as a permanent 
one from its very nature. Maberly y. 
Dowson (1), relied on for the appellant, is 
really of no use to him. In that case, 
which related to the right to light and air, 
it was found that the structure in question 
was only of a temporary nature. Bub here, 
as already pointed out, no such contention 
was raised. As a matter of fact, the shed 
seems to be of a premanent character with 
walls on three sides. It is. however, 
unnecessary to decide that point as it was 
not properly raised in the lower Courts. 

The next contention is that as the 
defendant has not deprived the plaintiff of 
his support and as the plaintiff has sustained 
no damage by any act done by the defeii - 
ant, the plaintiff has no cause of action and the 
decision in Bnekhouss v. Bonami (2) is relie 
on. That case related to interference with 
the natural right of support but not to 
disturbance of a right to support as an 
easement. The distinction between the two 
classes of cases is pointed out in Backhouse 
V. Bonomi (2) by Lord ^Yensleydale at 51d; 
see also Goddard on Easements, page 401, 
Edition. Moreover, it was held, in Corpora^ 
tion of Birminghavi v. Alleti (3), that actua 
damage is not necessary to entitle a person 
having the right to support to an injunction 
and the rule requiring damage was applica © 
only to an action for damages. The reason 
for holding that actual damage is necessary 
to sustain a suit for damages, where a 
natural right of support from the soil of an 
adjoining owner has beeu infringed, does 


(1) 5 L. J. (o. s.) K. B. 261. , s 

(2) 9 U. L. C. 503; 31 L. J. Q. B. IBI; 7 Jur. (n. s.J 

809; 4 L. T. 754; 9 W. U. 709. 

(.3) C Cb. D. 281; 46 L. J. CU. 673; 37 L. T. 207; 25 

w. .R aio. 
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nob seem to be applicable where the <listurb-_^ 
ance is of a right by easement to superficial 
support. 

The next question raised is whether the 
plaintiff is eatited to an injunction requiring 
the defendant to re-build the cornice pulled 
down by him in P. A. marked in the plan. 
The comice was admittedly on the defend¬ 
ant’s side and an appurtenance to his wall. 
The District Munsif disallowed the injunction 
on the ground that plaintiff failed to prove 
that any damage was caused to him. The 
District Judge has not really reversed that 
finding. He merely says that “it is 
defendant’s wall that is likely to suffer but 
if it does, it will cause much harm to plaintiff’s 
house and little to defendants.’ It is 
admitted that there is no evidence on record 
that the wall is likely to suffer by the 
removal of the cornice. We set aside the 
District Judge’s decree in so far as it 
modifes that of the Munsif and restore the 
Munsif’s decree. The parties will bear their 
respective costs in this and in the lower 
Appellate Court. 

Tferree modifisd. 


ALLAHABAD HIGH COURT. 

Second Civir Apprkl Mo. 550 or 1911. 

June 11, 1912. 

Vresent: —Mr. Ju.stiee Karamat Husain and 

Mr. .lustics Tudb.ill. 

JANGLl S.AHU—Def.cndant—Appellant 

versus 

GOPII^ATH SAHU and otukus—Plaintipi^s 

—Respondents. 

Civil Pvrtcclnve Code V of O. XJA>,r. 2<1— 

}ioH*joindev of ixnticii mi npiycal —of (*tpHrt to 
mnke pnrtiex. 

Ill a mort"a"o suit, the sole f|uestioii was whether 
the ccm.testin'r ilefeiuhuit lia I priority over the plain- 
tiff. The tlefenilant appi'aleil aiel iniploa«le«l the plain¬ 
tiff only us respomlent to the appeal. Tlie Court ilis- 
misseil the appeal on tlio ^'roiitul of non-joiiulor of 
other ilefomlants as respomleuts to tho appeal: 

IlcUl, that the lower .Appelhito Court ouifht to have 
made them respoiulonts to tho appe:il nmlor Order 
XLI, rule 20 of the Civil Procedure Code. 

Seond appeal from the decision of tho 
District Judge of Gorakhpur, dated 23rd 
March 1911. 

Mr. Parmeshwnr Dyal (with him Mr. Sarat 
Chandra, for Dr. Satish Chandra Bar.erjee and 
Mr. Harihans Sahai), for the Appellant. 


Mr. Ramakant Malviya (with him Dr. 

Tei Bahadur Sapru), ioi the Respondents. 

JUDGMENT.—This was a suit upon a 
mortgage which was decreed by the first 
Court. Jangli Saha, one of the defendants, 
appealed but did not make Har Sewak Man 
Tewari, the mortgagor, and Jagai Tewari, a 
sub.ssquent mortgagee, respondents to the 
appeal. His case was that he was a purchas¬ 
er of the property in lieu of tlm mortgages 
which had priority over the plaintiffs’ mort¬ 
gage, and th at, therefore, the plaintiffs were not 
entitled to bring tho property to sale unless 
they had redeemed the prior mortgages. At 
the hearing of the appeal, a preliminary i 
objection was taken to the effect that non- I 
joinder of the two aforesaid persons was fatal ( 
to the appeal. The lower Appellate Court j 
gave effect to the objection and dismissed the 
appeal refusing to make those persons parties » 
to the appeal. It says:—“I see no reason to j 
allow parties to be added now.” In second j 
appeal to this Court it is contended that 
under the provisions of Order XLI,rule 20, the t 
Court had discretion to make those persons , 
respondents to the appeal and that it ought \ 
to have exercised the discretion ve.sted in it, ii 
and made them respondents to the appeal. ( 
It is furtlier contended that they were not ^ 
ab.solutely necessary parties to the appeal, lb 
i.s doubtful whether they are necessary respond¬ 
ents to the appeal or not. In the.se circum¬ 
stances, in our opinion, the Court below ouglit 
to have made them parties and decided the 
appeal thereafter. We, therefore, set aside tl>e 
decree of the lower Appellate Court and send 
down ihe case to that Court with directions 
that Har Sewak Man Tewari aud Jagai Tewari 
should be made respondents to the appeal and 
the case be decided according to law. The 
appellant will have his costs of this appeal 
including fees on tlie higher scale. 

Case retuni^^d for re-decision. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

SECOND Civil Appeal No. 7 of 1911. 

May 6, 1912. 

Present: —Mr. Lindsay, J. C. 

SFTARFUDDIN— Defendant—Appellant 

ver$?is 

NI AM AT ALI— Plaintiff—^Respondent. 

Civil Proredure Code ('Act V of 1908), 0. //, y. 2 — 
HelinfjHiiihmeiit of a portion of claim, effect of. 

By virhip of an oral nffreoment, the plaintiff became 
cntitleih in the event of a certain liti^ratiou proving 

Rncce.«sful, to recover a certain sum of money and a 

(piarter share of a certain house. The plaintiff filed a 
B lit in the Small Cause Court for the recoverv of the 
money duo to liiin under the agreement, but omitted 
to bring a suit with respect to the share of the house 
to which ho was also entitled. After getting a decree 

in the Small Cause Court, he instituted a suit for re- 

covpr 3 ’ of his share in the house: 

7/(7d. that the plaintiff'.s suit for recovery of the 
share in the house was harred under Order II, rule 2. 


Appeal against, an order of the Additional 
Judge. Lucknow, dated 20th October 1910, 
reversing that of the Munsif. Lucknow, dated 
4th August 1910. 

Pandit OnJca^mi Nnfh filisrn and Mr. 
Matnnohnn Nfiih Chnlc, for the Appellant. 


JUDGMENT.—This case was up befort 
Mr Evans, Judicial Commissioner, in Octobei 
last. He remitted an issue on a question oi 
fact for determination by Hie Court below 
The matter in dispute in this appeal is whe¬ 
ther or not a suit wiiich was brought by th€ 
plaintiff-respondent in the Court of first 
instance was barred by the provisions of Ordei 
IT, rule 2 of the the Code of Civil Procedure, 
lb appears that under an oral agreement 
executed between the plaintiff Niamat Ali and 
a man named llahi Jlakab, who i.s now re- 

piesented by the defendant.appellant,Sharfud- 

dill who is his transferee, it was agreed that 

in the event of certain litigation proving 

successful, the plaintiff Niamat Ali was to be 
entitled to recover from llahi Uakhsh a 
certain sura of money and slso a quarter share 
of a certain house. Tl.e litigation having 
proved siieces.sful, Niamat. Ali proceeded to 
enforce the agreement. He i:;stitiited against 
Jlahi Halvlnslt a suit in the .Small Cause Court 
for recoveiy of the money which was due to 
liim under tlie terms of the agreement he 
relieil upon. No .suit was brought with 
respect tot lie share of the house to which the 
plaint iff sai<l be was entitled under the agree¬ 
ment. ConsequenMy, when (his present suit 
was broiiglit against llahi Rakbsb’s tiansferee 


for recovery of possession of a one-fourth 
share of the honse, a plea was taken that the 
suit could not be maintained inasmuch as the 
claim in respect of the house had been omit¬ 
ted in the former suit. The reply to this plea, 
which was given by the plaintiff, was that at 
the date on which he filed his suit in the 
Small Cause Court for the recovery of the 
money due to him from llahi Bakhsh» his cause 
of action which enables him to sue in respect 
of this house had not then accrued. He stat¬ 
ed that under the terms of the agreement his 
cause of action to bring a suit for possession 
of a share of the house could not and did nob 
ariseuntil six months had expired from the date 
of the decree in the case which llahi Bakhsh had 
brought against a trespasser for recovery of 
the property. If the plaintiff had succeeded 
in making good this point, his answer to the 
plea raised under Order II, rule 2, would have 
been a good one. In order to settle this 
matter, namely, as to whether it was a condi¬ 
tion of the agreement between Niamat Ali 
and llahi Bakhsh that possession of a share of 
the house should not be given until six months 
after the date of the decree, Mr. Evans re¬ 
manded an issue to the Court below directing 
the Court to decide whether or not, as a 
matter of fact, there was a condition in the 
agreement between Niamat Ali and llahi 
Bakh.sh that po.ssession cannot be demanded 
of the one fourth share of the house until six 
months had expired after the date on which 
the decree for possession was obtained against 
the trespasser. The Additional Judge of 
Lucknow, having received the evidence 
tendered by the parties on this issue has come 
to the finding that the agree.jient of tlie 20th 
May 1907 did not include any such condition. 
This findiiig is, therefore, against the case set 
up by Niamat Ali and if it is to ba accepted, 
it must settle this appeal. Objections have 
been filed on Niamat Ali‘s babalf to the 
finding of the Court below but as that finding 
is one upon a question of fact, it cannot bs 
challenged in second appeal even upon objec¬ 
tions raised to tlie finding in remand. The 
result, tlieietore, is that it is not proved that 
Niamat AH bad no cause of action to sue for a 
one fourtli share at the time he sued llahi 
Baklish for the money in the Small Cause 
Court, Tlierefore, the plea under Order 11, 
rule 2 must be taken to be a valid one and it 
follows, therefore, that the suit could not be 
maintained. The appeal is accepted, the decree 
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of the Court below is set aside and it is 
ordered that Niaraat AU*s claim do stand 
dismissed with costs. The respondent will 
pay the appellant’s costs in all three Courts. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

First Civil Appr\l No. 193 ok 1910. 

May 27, 1912. 

Present '.—Sir Henry Richards, Kt., K. C., 
Chief Ju.stice, and Mr. Justice Banerji. 

MADAN LAL— Dependant—Appellvnt 

verswi 

CHUTTAN SINGH and others — Plaintipfs 

- RESPONDgNTs-. 

Award—Family arrangement acted upon Jar a very 
long time, whether binding on family. 

In 1876, disputes arose between a danffhter and the 
dauglitor’s sons by another daughter of one C. in 
respect of the property left by C. The disputes were 
referred to arbitrators, and the arbitrators gave a 
portion of the property to the daughter and a portioti 
to the dangliter’s sons by another daughter. The 
award was made a rule of Court and was acted upon 
for a very long time: 

Held, that the awanl was a family arrangement 
winch was binding not only upon the actual partio.s to 
it but upon the svholc family. 

Khunni Lai v. Govind /fj.s/mrr Xaroin, 33 A. 356, 
10 Ind. Cas. 477: 15 C. W. N. 545; S A L. J. 552; 13 
C. L. J. 575; 13 Bom. L. L. 427; 10 M. L. T. 25; (1911) 
2 M. W. N. 432; 21 M. L. .1 645, leferrc.l to. 

First appeal from the decision of the 
Subordinate Judge of Shahjahanpur, dated 
3l3t of March 1910. 

Mr. J. N. Chnulhn (with him Mr. G. L. 
Aganv d'l), for tlie Appellant. 

The Hon’ble Mr. Moti hal Nehru (with him 
Messrs. Ibn Ahmed, Qhulam ^lujtabn and 
Muhammad Ldtaq), for the Re.spondj»nt.s. 

JUDGMENT.—This appeal ari.ses out of 
a suit brought to recover pos.ses.sion of 
certain zeminluri property. The property 
originally belongel to one Chandan Singh, 
who died o:i tlie 22ud of February 1806, 
He left him surviving a widow, named, 
Musammat Jasodha Kunwar, and three sons 
of a daughter, named, Gulab Kunwar. There 
was also a lady named Mohun Kunwar. 
PlaintilT.s Nos. 1 and 2 are her sons. The 
third plaintiff is a transferee from these 
sons, evidently a person wlio has taken a 
transfer and is huancing the litigation. 
Mohun Kunwar, it is alleged by the plain¬ 


tiffs, was also a daughter of Chandan Singh 
but this is challenged by the appellants who 
say she was illegitimate. Gulab Kunwar 
pre-deceased Jasodha Kunwar, and Jasodha 
remained in possession of the property as 
the widow of Chandan Singh up to her 
der.th which took place on the 16th of 
February 1872. After the death of Jasodha, 
the property apparently was taken posses¬ 
sion of by the collateral heirs of Chandan 
Singh. A suit was instituted by Jawahir 
and others, the sons of Gulab Kunwar, to 
recover possession of the property, and after 
some litigation a decree for possession was 
obtained. Mohun Kunwar, who, of course, 
would have been entitled to the property 
in priority to the sons of Gulab Kunwar, 
assuming her to be the legitimate daughter 
of Chandan Singh, apparently lay by and 
took no part in the litigation. She 
apparently was not recognised by the sons, 
nor did she put forward any claim on her 
own behalf. After the property had been 
recovered, however, some claim must have 
been put forward by or on behalf of Musim- 
mot Mohun Kunwar, because in the year !876 
we find that a submission to arbitration was 
entered into between Musanimat Mohun 
Kunwar on the one part and tlie sou.s of 
Gulab Kunwar on the other. This submis¬ 
sion to ntbitration recited that lliere were 
disputes between M^isnmmnt Mohun Kun- 
wai* and the sons of Gulab Kunwar in 
regard to the property of Cljandan Singh 
in re.spect of whicli a decree had lately been 
obtained and Ihe parties submitted their 
differences to arbitration with a view to 
have their disputes settled. The nature of 
the dispute does not appear, and we think that 
if there was any question as to the legitimacy 
of Mnsammat Mohun Kunwar, it is probable 
the matter would be set forth vaguely as a 
dispute and would not be directly referred 
to. An award was made giving to Musammnt 
Mohun Kunwar four villages, in value about 
one-.seventh of the property. The rest of the 
property was given to the sons of Gulab 
Kunwar and one Bal Makund, who 
had been a co-plaintiff with them in 
their successful suit to recover pos¬ 
session of the property. This award was 
made a rule of Court. Evei since, until tliis 
suit was instituted, possession has gone in 
occordaiice with this award. It cannot be 
urged we think that Mnsammat Molum 
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Kunwar was tricked or induced to sign the 
submission to arbitration and an award know¬ 
ing nothing about it. She was probably a par- 
dnnashin lady and illiterate* but we find that 
her husband was her general attorney and he 
singed her name on the award as such. A son 
of Mohun Kunwar, who was evidently of full 
age, identified her at the registration of the 
power-of-attorney to the father. As a matter 
of fact, Mitsammnt Mohun Kunwar lived until 
the 17th of October 1908. The award has been 
acted upon ever since. On the death of 
'Muanmmnt Jasodha and after the property 
had been recovered by the sons of Gulab, if 
there had been no question as to the title of 
Mnsnmmnl Mohun Kunwar, she would liave 
been entitled to immediate pos.session of the 
entire properly during her life, and on her 
death, her sons, as the daughter’s sons of 
Chandan Singh, would also have been 
entitled to shaie in the estate with their 
cousins. Therefore, not only was it the in¬ 
terest of M)hun Kunwar that she should get 
the proprety if she was entitled to it in the 
year 187d but it was also the interest of her 
husband and her sons. She, no doubt, would 
1)0 tl)e legal owner i)at for all practical pur¬ 
poses, they would share at least equally with 
]\iv the benefit and profits of the estate. Prom 
the year 1876 up to the time of the institution 
of M)e present .suit, the award has never been 
challenged, eitlier by Mnsimnint Mohun 
Kunwar herscdf or by any one of l)er four sons. 
There are two sets of detendants to tlie present 
suit;— Firaf^ the transferees fiom the sotis of 
Gulab Kunwar of the property which they 
acquired un<ler the award, and secondly, trans¬ 
feree from Mohan Kunwar iier.self of the pro¬ 
perty which was alloited to her. The Court 
i)elowhas decreed the plaintin's’claim in respect 
of all the property which was alienateil by the 
sons of Oulah ICunwar. It also has decreed 
tlio claim for such of the property as was 
alienated by MKsunun'it Mohun Kunwar in 
t lie alienat ion of which her .sons did not join 
oi' in rL*spe<!t of which Ifgal necessity for 
alienation was not proved. 

The defendants liavo appealed against the 
decrees foi- possession in this and some of the 
con.iected appeals. The plaintiff has also 
preferj'cd an appeal in respect of so much 
of the claim as was dismissed. 

Tn our opinion, the whole case depends upon 
whether the submission to arbitralion and 


the award can be regarded as a family settle* 
ment which ought to be given effect to. It 
is, of course, impossible now for thetransferees 
of the sons of Gulab Kunwar to prove that 
Mohun Kunwar was illegitimate. They are 
strangers to the family and it is no longer 
the interest of the family to help them. Xu 
our opinion, the transaction was a family 
arranagement and ought to be regarded as 
such. We have already mentioned the 
circumstance? under which the submission to 
arbitration was entered into. We have 
pointed out that it has been acted upon for 
very many years and we think that it would 
be very wrong to disturb the possession of 
those persons who have acquired the pro¬ 
perty on the strength of the submission 
and award. There cannot be the least doubt 
that the award was acted upon and that 
Musaminat Mohun Kunwar and her sons took 
possession of the property that was alloited 
to her while the sons of Gulab Kunwar were 
allowed to take possession and deal with the 
property which was allotted to them. 


It is contended on behalf of the plaintiffs 
that this plea of family arrangement is not 
open to the defendants and reliance jS 
placed upon paragraph 9 of the written 
statement. In the written statement of 
those defendants who claimed throngh the 
sons of Gulab Kunwar, it is alleged that 
Mnsimmat Mohun Kunwar was illegitimate. 
Paragraph 9 goes on to say that the 
arbitration and award were fictitious and 
colourable. It is contended by the plain¬ 
tiffs that, so far from relying upon the 
awar<l as a family .settlement, this set of 
defendants at least were alleging the whole 
transaction to be fictitious. In our opinion, 
there is no snbstance in this contention. 
It never was or could be the case of ary 
of tlie defendants that the submission to 
arbitration and award were fictitious in 
the .sense that they were never acted 
upon. It was the common case of both sides 
that (he award wa.s acted upon for very 
many years, and there is not the least 
doubt that numerous transfers of l-h® 
property have taken place on the strength 
of it, some of the transfers being made by 
Mohun Kunwar and her sons and some 
hy the sons of Gulab Kunwar. The real 
meaning, we think, of paragraph 9 of the 
written statement was that the award 
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really a colourable method adopted by the 
parties of giviug Musammat Mohun Kunwar 
a small share in the property in considera¬ 
tion of her relinquishing all claim to the 
remainder. They also referred to section 
115 of the Evidence Act as being a bar 
to the plaintiffs’ claim, that is to say, they 
raised a plea of estoppel. This, we think, 
shows that the real meaning of paragraph 9 
was the meaning we have attributed to 
it. As a matter of fact, the set of defen¬ 
dants, who represented the transferees from 
Musammat Mohun Kunwar herself and her 
sons, did rely on the submission to arbitra¬ 
tion and award as a family settlement and 
the Crurfc framed an issue on the point. 
It is true that this set of defendants 
raised the plea for another purpose, namely, 
as being a ground for their claiming the 
properly as being the absolute property of 
Musammat Mohun Kunwar and not propelty 
to which she was merely entitled for a 
daughter’s estate. We do not think that 
it can be urged that any one is now being 
taken by surprise or that the full facts are 
not before the Court. Having regard to the 
circumstances of the present case and the 
fact that the submission to arbitration, the 
award and subsequent alienations were never 
challenged up to the institution of the present 
suit, we are entitled to assume that in the 
year 1876 there was a genuine and real 
dispute between the parties, whether that 
dispute had reference to the legitimacy of 
Musammat Mohun Kunwar or to some other 
matter. Tlie submission to ai’bitration 
referred these matters to the settlement of 
arbitrators and an aw'ard was made by 
consent of parties and that award was made 
a rule of Court. Wo think that this can 
clearly be regarded as a family settlement 
and that it fulfils the test approved of and 
laid down by their Lordships of the Privy 
Council in Khunni Lai v. Qohinl Krishm 
Nara:n (1). In the present case, just as in 
tlio case referred to by their Lordships of 
the Privy Council, the true character of the 
whole transaction was a settlement between 
several persons of their disputes, whatever 
those disputes may have been. This being 
BO, the transaction was binding not only 

upon the actual parties to it but the family. 

(1) 3rt A. 350 i.t p. .307; 10 Iml. Uas. 477; 15 C.W.N. 
545; 8 A. I*. J. 552; 13 C. L. J. 575; 13 Bom. L. U. 427- 
10 M. L. T. 25; (1911) 2 M. W. N. 432; 21 M. L. J. C45. 


We accordingly allow the appeal, set aside 
the decree of the Court below and dismiss 
the plaintiffs’claim as against Madan Lai, the 
appellant in this case, with costs in both 
Courts including in this Court fees on the 
higher scale. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appe.\l No. 1216 op 1908. 

May 3, 1912. 

Vreseiit -,—Sir Arnold White, Kt., Chief 
Justice, and Sir Ralph Benson, Judge. 
VAITHILINGA MUDALI— Appellant 

V6T$HS 

MUNIGAN alias NATESA MUDELaT 

AND OTHER.S — RESPONDENTS. 

Hindu Lnu}‘‘~Adopt{on—Invalid adoption, effect ol— 
Riijht of adoptee in natural Jainily —Adoption of orphan 
whet her valid—Presumption — Estoppel-Suit i:: ejectment 
^^Whefher can be converted into a suit Jor partition. 

An invalid adoption does not, under Ilindu Law, 
per se destroy the adoptee’s rights in hi.s natural fami- 
Iv. 

Bfiivnni Sankara Pandit v. .■imhahhay Animal, \ ALII. 
C. R. 363 and Laksmappa v. 12 \i. II. C. K. 

not at p. 397, referred to. 

As no one but the parents of a child can girehitu 
away in adoption, n!i orphan cannot i)c glrcn awa\' in 
adoption either by himself or by any one else. 

Subhaluvammal v. Ammak-nffi Ao'.innl, 2 M. IT. ('. 
11. 129, Jiiifvanhav Jiliaaikar v. litninbai, (3 B. H. C, 
U. (o. C. .1.) 83; Ilislt'.'fiuppa bin inyappa v. 

Shivlinyappa bin Ihillvppn, 10 H. H. C. U. 26S, rct'or- 
red to. 

There i.s no presumption in law that an apparent 
adoption, whieli lia<l taken place long ago and was 
throughout ac(|uioscod in by all concerned, W'as made 
in pursuance of an authority given Ijy .some person 
competent to give awa}' the sou iti a«loption. 

Sirnji v. Oani'sh E.divant Ihkil, 7 B. II, 
C, R. App. xxxMi atp. xxxiv, distingnishcMl.. 

The adoption of an orphan would be valid, if there 
was evitlence to sliovv tliat the adoptee’s natural parents 
had given the boy away to a person who made the 
adoption years afterwards and even after the death 
of the natural father. 

I enktiia v. Subhadra, 7 JI. 54S, referred to. 

Parvatihayamma v. Rnmakri^hna Ran, 18 AI. 145 
referred to. ’ 

There is no estoppel against the plea of invalid 
adoption, even though the a<loption was acquiesced 
in l.y the family, so as to debar tlie adoptco beinc^ 
restored to his natural family, unless the position of 
those contesting such right has, in consc<p.enco of 
the adoption, been changed to tlieir disadvantage. 

Oopalayynn v. Rayhupatiayyan, 7 M. II. C.^K 250 
referred to. • “ » 
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A suit in ejeotment cannot be convertofl into one 
for partition. 

Second appeal against the decree of the Dis¬ 
trict CourtofTanjore.inA. S. No. 565 of 1907, 
presented against th-^ decree of the District 
Mansif of Tirutaraipundi, in O. S. No. 75 of 
1905. 

Mr S.Muthiah Mudeliar^ for the Appellant. 

Mr. T. F. Gopahwami for the 

Respondent. 

JDDGMENT.-The facts out of which 
this second appeal arises may be stated a.s 
follows: — 

Tliere were four divided brothers in a 
Hindu family. The plaintiffs are two of these. 
Another was Akshayalinga, who was ap¬ 
parently adopted by one Subba ^ludaliar in 
1873, but in the course of the suit, it was 
found tliat the adoption was invalid because 
both the father and mother of Aksbaya- 
linga were dead at the time of bis apparent 
adoption. The fourth brother was Visvalinga 
who died in 1892. The dispute is in regard 
io his property. The plaintiffs claimed it as 
his reversionary heirs, and their suit was 
io recover it from the defendant, who is the 
son of Akshayalinga, atnl who is said to have 
trespassed upon it in 1901. The defendant 
originally claimed the property as the .self-ac¬ 
quisition of Akshayalinga, purchased henomi 
in the name of Visvalinga, but both the 
Conrt.s below found against that plea. In 
the alternative, defendant resisted the 
plaintiffs’suit on the ground that, as the 
adoption of Akshayalinga was invalid, he 
(defendant) had not lost his rights in his 
natural family, and was, therefore, entitled 
to one-third of the property and plaintiff 
could not recover even the remaining two- 
thirds in this suit as it is framed as a 
suit in e.iectment against a trespasser, and 
cannot be converted into a suit, for partition. 
The District .ludge accepted this alternative 
defence and <lisnnssed the plaintiffs’ snlr. 

The plaintiffs appeal. They contend that 
the a<loption of Ak.shayalinga having been 
made so long ago as 1973, and having been 
treated as a valid adoption by Akshayalinga 
himself (Exhibit,! in 18*8) and by Snhha 
Aliidaliar (see his Will Exhibit li in lt98) 
ami gonei’ally by the family, tlie defendant 
cannot now deny the validity of the adoption. 
It is not, however, shown how any estoppel 
arises against the defendant’s plea. The 
four brothers were divided before Akshaya- 


linga’s apparent adoption, and it is not 
shown that, in consequence of the adoption, 
the plaintiffs’ position has been in any 
way changed to their disadvantage, so as to 
render it inequitable that the defendant 
should be restored to his place in his natural 
family. This appears to be the test which 
should be applied in accordance with the 
principle underlying the decisions in 
Gopalayyan v. Raghupatiayyan (1), and Par- 
vatihayamma v. Earnakrishna Eau (2). It is 
hardly necessary to quote authority for the 
proposition that an invalid adoption does 
not per se destroy the adoptee’s rights in his 
natural family; Bawani Sankara PandU v. 
Amhabny Ammal (3), approved in Laksmappu 
V. Eamaia (4). 

But it is contended for the plaintiffs that 
the apparent adoption having taken place so 
long ago as 1873 and having been 
acquiesced in by all concerned for so long, 
it ought to benow presumed by the Courtthat 
the adoption was made in pursuance of an 
authority given by some persons competent 
to give away the son in adoption. No doubt, 
that presumption was raised in the case of 
Anandrav Stvaji v. Qanesh Eshvani Bokil (5) 
but no authority for the decision is quoted, 
and that case was essentially different from 
the present case for, there the adoptee 
desired to maintain the adoption, whereas, 
in the present case the adoptee’s son 
disclaims it, the adoptee being dead. No 
doubt, if there was evidence that Akshaya- 
linga's father gavehim to Subba Mudalier and 
the latter accepted him with a view to 
adoption, the adoption, though made years 
afterward.^, and after the death of the 
father, would be valid because there was the 
essential giving and taking of the child with 
a view to adoption [Venkata v. SM5Aa(fra(6)]. 
But there is no such evidence in the present 
case, nor are there any other circumstances by 
which the suggested presumption could be 
supported. There is abundant authority 
that no one but the parents of a child can 
give him away in adoption and, therefore, 
that an orphan (as Akshayalinga was 
at tlie time of adoption) cannot be given 

(1) 7 M. II. K. 250. 

(2) 18 M. 145. 

(3) 1 M. H. c. R, aca. 

(4.) 12 U. H. C, K. ,30-1 at p. 397. 

(0) 7 H. II. C. R. App. xxxiii at p. xxxiv. 

(C) 7 M. 548. 
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away in adoption either by himself or by 
any one else. Subbaluoammal v. AmvxaUxdti 

Ammal (7), Balvantrm Bhashar ^7. Bayarai (8), 
B-shehippa bm Basalingappa v. Shivlinappa 
bin Ballappa (9) 

We, therefore, hold that the adoption of 
Akshayalinga was invalid, and the defendant 
has not lost his rights in his nataral family. 

We think that the District Judge is right 
in holding that the present suit, which is one 
in ejectment, cannot be properly converted 
into a suit for partition so as to give plaintiffs 
a decree for ^rds of the plaint property. 
There may be other property which would 
have to be brought into hotchpot if the 
plaintiffs should sue for partition. 

Their right to obtain partition in a suit 
properly framed for the purpose is ap¬ 
parently not yet barred, and they must be 
left to that remedy* 

We dismiss the second appeal with costs. 

(7) 2 A[. H. C. K. 129. 

© « 'f: q: «• (»• 0. ^.) 83. . 
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-^MAlustice Harington and 
Justice Alookerjee 

Baja JAS'AKt BALLAV SEN—Plaintiff- 

Appellant 
versus 

Maharaj Kumar GOPAL LAL ROY and 
T Defendants—Respondents 

Lun.Uord rn,d fcnant-V,dm lc<i,c^CoB,(rurtion^ 
Annual rcntjucdnt certain am»nnt~~Va„mcnt ofOovern. 

oj portion of Government dua — Who i.i to m.-f U'ncdt 
into thoVoll f ! was to be paid 

m mnontS ou accountof Gov- 

Rs S ■ r' =‘n'i the balance 

Uo Paul to the landlord as malikana 

tl provided that if any new imposts bo levied 
by the Government in the future over arul -OiMt-.. Vi 

''“'T * ‘--t'would l'u 

liable foi the same but it did not provide that tJie 

tenant won d be entitled to the benefit of any re.nig 

«iori llie ease also provHled that save and except 

malikana, the aiullord will have no right and interest 

wlmtever. hubsLM,uently the tlovcrr.nient dcmaiul 
was roilucod by its. 4 H. 7..3 n year: u-'nanci 

/ftdd, that the landlord was entitled to the bciiclit of 
this sum that IS, he may realise it from the tenant in 
addition to tho uinlikana Rs. 5('0 

•10 1 .7’ 7; 1 M. L. T. 8 ; 33 C. I-IO- 33 1 \ 

9 G. W. N 96; 32 0. lUU, distinguished, 


Appeal from the decree of the District 
Judge of Rungpur, dated October 7th, 1909 
reversing that of the First Muusif of that 
place, dated June 24th, 1909. 

FACT. S. 'This is a suit to recover a certain 
sum of money as rent alleged to be due to 
the plaintiff in respect of his share in a patni 
tenure. It is alleged in the plaint that the 
annual rent of the patni was fixed at 
Rs, 1,580 8-7, that out of the said rent, 
Rs. 1,080-8-7 was, according to the terms of 
the kabulyaf, payable to the Collector on 
account of Government revenue, Road and 
Public Work cesses, and dak cess, and the 
balance Rs. 500 was payable to the zemindar 
as malikana, that owing to a reduction hav- 
^g been subsequently made in the Road and 
Public Works cesses and abolition of the dak 
cess, the defendant has to pay to the Collector 
Rs. 1,032 1-4 instead of Rs. 1,080-8-7 and 
that the plaintiff and the proforma defend¬ 
ants are, therefore, entitled to receive the 
amount remitted in addition to the malikmia. 

The defence mainly was to the effect that 
upon the terms of the kahuhjot, the defendant 
ought to get tho benefit of the remission. 

The necessary portion of the kahulyut was 
as follows: — 

Out of the entire saxigastha jama of 
Rs. 2,064, you kept fixed thejp^art of a total 
of Rs. 1,580 8.7 made up of the Sudder re- 
venue of Rs. 94;M-4, the Road cess and the 
Public Work.s cess amounting to Rs. 128, and 
dak fund Rs. 9-7-3, and your malikana profit 
amounting to Rs. 500; and excluding collec- 
tion charges gave up a sum of Rs. 200 as 
profit to me. Thereupon, I agreed to pay as 
consideration-rnouey a sum of Rs. 2 000 You 
therefore, granted to me a pattu by 

making a permanent settlement at a 

yearly rent of Rs. 1,580-8.7 * # together 

with the Road cess, dak ces.s and Sudder 
revenue amounting to Rs. 1,080.8-7. * * 

I shall ou depositing in the Collectokfe the 
Sudder revenue etc., and, making over the 
dnUiZas thereof to you, and the profit pay. 
ahle^toyou. .sl.all take the dakhila thereof 

t said fixed iama 

I shall 

pay R.s. O t.l-I-.J. as Sudder revenue Rs 

1'R ‘oT* Works ce7s 

aud Rs. 9.7.,3a3 dttk fuud, which have re’ 

ua.ned h.xod, aud shall separately deposit iu 

he Co lectorate any new impost that may ho 

levied by the Goveriimeut iu the future over 



£02 


INbiAK OASbS. 


JANAKI BALLAV SEN t;. GOPAL LAL ROT. 

and above the jama stated in this kabultjat. 
* * Save the vialikanay you will not hi 

able <0 interfere with the paftii mahal in 
any other way or to demand any sum in 
excess to the fixed jama, nor shall I be able 
to make any objection asking: for remission 
of the jama on any account. * * Save 

and except the vialikana, you will have no 
right and interest whatever. * 

The question was, whether the difference 
Rs, 48-7-3 was payable to the plaintiff and 
the pro/orma defendants as a part of the 
rent. 

The (irsb Court held upon a construction 
of the kabulyot that what was agreed to be 
paid to the Colleclor was a part of the patui 
rent, and intended by the parties to be re* 
garded as such, and as the defendant has to 
pay to the Collector Rs. 4S-7-d less than 
what was formerly payable, that sum being 
a part of the patui rent, was payable now to 
the plaintiff and the proforma defendants. 
That Court gave a full decree to the plaintiff. 

The defendant appealed, and the lower 
Appellate Couit held that the sums payable to 
Government are not part of the rent— Jotimha 
Mohan Togore v. Bibi Jarao Kumari (1), that 
the rights of the zemindar are limited to 
tlie Rs. 500 payable as malikana, that the 
intention of the parties was that the amount 
payable as malikana should be a constant 
quantity, for twice over it is stated in the 
kahtilyot that besides the right to the rnalU 
knna of Rs. 500, (he landlord shall retain 
no right of any kind on the property leased. 
Tliab Court directed that tlie amount to 
which the plaintiff was entitled should be 
calculated on the malikana of Rs. 500. 

The plaintiff appealed to the High Court. 

Babus Boulya Nath Dttti and Hem 

Chantlra Mitia, for the Appellant. 

]3abu6 Dwurka Nath Oiokravarti and 
Illimani Mohan Chaiterji^ for the Respondent, 

.JUDGMENT.—The sole point in contro¬ 
versy in this appeal, which niises out of a 
suit for rent, i.s, wbether the latjdlord or the 
tenant is entitled to tlie benetib of an annual 
deduction in the Government demands to the 
extei.t of Rs. ‘1-8-7-3. The patni lease, on the 
liasi.s wheix’of (lie claim by tlie landlord, tlie 
plaintiff-appellant, i.s founded, was executed 
on tlie Sih June 1S96. Under that lea.se, 
the annual rent for tlio pitni was fixed at 

(1) lo \V. N. liOlj 33 33 I. A. 30; 3 t'. L. 

J. 7i 1 M. L.T. 8. 
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Rs. 1,580-8*7. This amount is described in 
more than one place in the instrument as 
“the fixed jama.” After reciting that the 
annual rent was fixed at this sum, the docu¬ 
ment proceeds to describe the mode of 
payment; Hs. 1,080-8.7 was to be paid into 
the CoUectorate on account of the Govern¬ 
ment demands and the balance Rs. 500 was 
to be paiil to the landlord as malikana. The 
Government demands were on account of 
Revenue, Road cess and dak cess, and the 
payment thereof was undertaken by the 
tenant. In 1906, the Government demand 
in respect of cesses appears to have been 
reduced by Rs. 487-3 a year. The conten¬ 
tion of the landlord is that he is entitled to 
the benefit of this sum; in other words, he 
seeks to realise it from the tenant in addition 
to the annual payment of Rs. 500. The 
contention of the tenant defendant is that he 
is liable to pay nothing beyond Rs. 500 a 
year to his landlord, and that if the Govern¬ 
ment demand has been remitted in whole 
or in part, he alone is entitled to the benefit 
thereof. Upon this sole question in contro¬ 
versy, the Courts below have adopted diver¬ 
gent views. The Court of first instance 
upheld tlie contention cf the landlord, while 
the District Judge has taken a contrary view 
on the authorityof the decision of the Judicial 
Comraitiee ill Jotindra Mohan Tagore v. Bibi 
Jarao Kumari (1). The answer to the question 
raised, must, in our opinion, depend upon the 
construction of the contract between the 
parties. 

It is manifest that the rent reserved under 
the lease is not Rs. 500 but Rs. 1,580-8-7, 
which was payable by the tenant to the 
landlord for use and occupation of the land 
comprised in the tenancy. This is plain, not 
merely from the recitals in the document but 
also from the schedule where, although the 
malikana is made payable in four equal 
instalments, the sum payable for each in¬ 
stalment is added to tlie corresponding in¬ 
stalment of Government demand; and the 
rent payable for each instalment is shown as 
tlie aggregate of the two sums. We start 
then with the assumption that the rent pay¬ 
able was Rs, 1,680-8-7, and the whole of this 
sum, therefore, was the propertyof the plaint¬ 
iff. The defendant, as his agent, undertook 
to pay out of this sum Us. 1,080-8*7 to the 
Collector on account of demands piimanly 
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leviable by the State from the landlord. The 
tenant also undertook to produce receipts 
for the paymeotSi which ordinarily would be 
issued ID the name of the zemindar and to 
make them over to his landlord. The ques¬ 
tion, therefore, arises, if the tenant Bods it 
unnecessary to pay a portion of this sum of 
Rs. 1,080-8 7 because such portion has been 
reinitted by the State, who is the person 
entitled to the benefit of such remission? On 
behalf of the tenant, reliance has been placed 
mainly upon three clauses in the lease in 

support of the contention that tlie benefit of 
the remission accrues to him. The first of 
those provides that if any new imposts be 
levied by the Government in the future over 
and above the jama stated in the kahulyaf, 
the tenant would be liable for the same! 
The second clause is to the effect that save 
as regards malikana the landlord will not 
be able to interfere with the maluil in 

any way or to demand any sum in excess of 
the fixed jama nor will the tenant be able to 
make any objection for remission of the jama 
on any account. The third clause is to the 
effect that save and except malikana the land¬ 
lord will have no right end interest whatever. 
It is not disputed that if the first of these 
clauses had been bilateral and if it had ex¬ 
pressly provided, as is provided very often iu 
leases of this description, that the tenant 
would not only be liable for any new impost 
but also be entitled to the benefit of any 
remission, there would have been no room for 
controversy. But the learned Vakil for the 
respondent has contended that although the 
clause has not been framed in that way, the 
combined effect of the first and the third 
clauses is precisely the same. AVe are unable, 
after anxious consideration of the matter, to 
accept this argument as well founded. The 
effect of the second and third clauses is to 
make it impossible for the landlord to inter¬ 
fere with the tenant in any way, his claim is 
limited to the malikana. But it is significant 
that the jnalikayia is not described as fixed 
whereas the sum of Rs. 1.580-8-7 is in more 
places than one described as the fixed iama 
In our opinion, it is fairly clear, upon a con' 
sideration of all the clauses in the kaiuhiat, 
that the landlord i.s entitled to the benefit of 
the remission allowed by the State. 

The case of Joiindra Mohan Tagore v. Bihi 
Jarao Ktimari (1), upon wliidi reliance has 
been placed by the learned Judge, is ob¬ 


viously distinguishable. There the sum pay¬ 
able to the superior landlord was, as appeared 
from the terms of the lease, not regarded as 
a portion of the rent. It was, consequently, 
held that it was not recoverable as if it was 
rent. Nor is the case of Uemend 7 -a 
Mukeriee v. Kumar Nath Boy (2) of any 
a.ssistance to the respondent, because the 
terms of the instrnment were materially 
different from those of the instrument before 
us. But it is needless to review the authori¬ 
ties, commencing with Basunta Kumari v. 
Ashutosh Ghuckerhuity (3), which will be 
found analysed in Ba^iku Behary Sikdar 
V. Gopal Chandra Neogy (4). As pointed 
out in that case, the question whetlier 
a particular sum is lawfully payable or 
deliverable in money or kind by a tenant 
to his landlord on account of the use or 
occupation of the land held by the tenant, 
must depend upon the true construction of 
the contract in each cise. In the case before 
us, there is no room for controversy that the 
sum claimed was rent; and as there was no 
express provision in the instrument that the 
tenant would have the benefit of the remission 
of any portion of the Government demands, 
the landlord is entitled to recover it. 

We may add tliat a preliminary objection 
was taken that the appeal is incompetent 
because the sum claimed i.s not in the nature 
of rent, and reference was made to Bunku 
Beh'xri Sikdar v. Gopal Chtnulra Nvogy (4). In 
the view we take, it is obvious chat the pre¬ 
liminary objection fails. The result is that 
this appeal is allowed, the decree of the 
Court below set aside and tliat of tlie 
Court of first instance restored witli coals 
both here and in the Court of appeal below. 

The cross-objection necessrily fails and is 
dismissed. 


(2) 9 C. W. X. 00; 3. C. ItiO. 

(3) 27 C. 07; -1 C. W. X. 3. 

(4) 14 C. L. J. oHOi 10 Iml. Cas. 406. 


ALLAHABAD HIGH COURT. 

SfccOND Civil Applal No. I2i:0 of 1911 

May ;J0, 1912. 

T're>ent: —Mr. Justice Charaier 

Thnhnr CirAUIIAR.lA SINGH— Pwintikf 

—Appellant 

versus 


SARABJIT—Defendant—RE.SPONDENT 

JHnadii.twn (•/ til'd or lleiiunc C-jiut 
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Plaintiff sued for ejectment of defendant in a 
Keveuue Court allcgin" that he >vas a tenant from 
year to year. The defendant replied that he had 
bought the property from one U, whose house stood 
on the plot. 

The Assistant Collector, not bciiiffsiirc that the dc* 
fendant had become plaintiff’s tenant, dismissed the 
suit. The plaintill thou sued in a Civil Court for 
ejectment; 

Held, that the suit was maintainable. 

Xarnin Shigh v. itovtndn Ram, S A. L. J. 431j 33 A. 
523; 9 lud. Cus. 1022, distinguished. 

Second appeal from the decision of the 
Subordinate Judge of Jaunpur, dated 19th 
July 1911. 

Mr. Haribans Sahai, for the Appel- 
lant. 

Mr. Saiyi Ch'jndra MuJ<crji, for the Re¬ 
spondent. 

■lUnGMEST.—Til this case, the Sub¬ 
ordinate Judge held that the plaintiff had 
no right to sue as a theka-Jar. That decision 
was reversed by Mr. Justice Karamat 
Husain, who remanded the case to the lower 
Appellate Court for the determination of the 
remaiuirg issues. The Subordinate Judge 
has now dismis.sed the suit on another 
gtound, namely, that the suit is not 
maintainable in the Civil Court. Tlie 
plaintiff again appeals to this Court. The Sub¬ 
ordinate Judge finds support for his view 
of the case in the decision of Knox and 
Karamat Husain, JJ., in Narain Singh v, 
Gohind Ham (1). In that case the plaintiff 
went first to the Revenue Court saying that 
he was an occupancy-tenant and the defen¬ 
dant was his sub-tenant. Tlie Revenue Court 
dismissed his application for tlie ejectment 
of the defendant. The plaintiff then came 
into tlie Civil Court alleging that the defen¬ 
dant had been his suh-tcuaut, but had become 
a trespasser, because he had pleaded in the 
Revenue Court that he was not the sub tenant 
of the plaintiff, hut was himself an occupancy 
tenant of the land and the Revenue Court 
ha«l so held. This Court held that the plain¬ 
tiff wa.s not entitled to maintain the civil 
suit. 1 am not quite sure that that decision 
is in accordance with other decisions of this 
Couit but it does nob appear to me to cover 
the present ca.se. Here the plaintiff sued 
in a Revenue Court to eject the defendant 
saying that ho was a tenant from year to 
year. Tiie defendant replied that ho had 
bought the property from one Harbausa and 
lliat Harbausa’s house formerly stood on 

(1) b A. L. J. 431; 33 A. 523; 9 liiU. Cas. 1022. 


the plot. The Assistant Collector, after refer¬ 
ring to the wngibul-arz said that he 
thought that the case was not a clear one 
and that the question should be tried out 
by a competent Court with reference to 
the customs of the village, bub then he 
went on to .say: “Pri'ma facie I hold that the 
defendant has the first claim to hold the 
land on payment of rent’* and then he says 
that the plaintiff should first have the 
slalus of the defendant determined. He 
dismissed the suit. It seems to me that 
although he was inclined to hold that the 
defendant was entitled to become the tenant 
of the plaintiff, he was not sure that the 
defendant had become the tenant of the plain¬ 
tiff and he dismissed the suit, because in 
his opinion the Revenue Court could not 
decide the real question in the case which 
could ha solved only by inquiry into the 
customs of the village. There does not 
seem to me to be a definite finding that the 
defendant is a tenant of the plaiutiS. The 
present case appears to me to be covered 
rather by the decisions in Zuheda Bihi v. 
Sheo Charan (2) and Hamid Ali Shah v. 
Wilayat Ali (3), than by the decision in 
harain Singh v. Gohind Bam (1) and 
I hold, therefore, that the plaintiff is 
entitled to maintain the present suit. On 
the last occasion when this case was 
remanded, the Subordinate Judge was 
directed (o determine the remaining issues. 
Had he done so, I might have disposed of 
the case now. He has determined only the 
question of jurisdiction. I set aside the 
decree of the lower Appellate Court and 
remand the case to that Court with 
directions to re admit the appeal to its 
original number and dispose of it accord¬ 
ing to law. Costs here and in the lower 
Appellate Court will be the costs in the 
cause. 

Case remanded. 

(2) 22 A. 8.3. 

(3) 22 A. 93. 


INDIAN OASES. 


305 


VoL XV] 

SAN PAW AONQ V. EilPESOK. 

LOWER BURMA CHIEF COURT. 
Criminal Revision Nos. 7-B, 13-B and 16-B 

OF 1911. 

March 31, 1911. 

Present: —Mr. Justice Twotney. 

SAN PAW AUNG and others — 

Petitioners 

versus 

EMPEROR— Opposite Partv. 

Eoidence Act (1 of 1872), s. 25 —Confession to Police 
O^iccrs—Admission amoiLnlhuj to confession — Admissi¬ 
bility —.-IrfmfssfOHS made by a person hejore he teas 
accused of an offence—Admissibility ayainst co-accus¬ 
ed. 

A. was convicted on the evidence of two Excise 
Sub-Inspectors, who stated that ho offered them Rs. 10 
per ball of opium as a bribe to let him land un¬ 
molested a lar^o quantity of illicit opium from the 
steamer Katoria. These Excise Officers had been 
also enrolled as Police Officers: 

held, that the alleged offer by the accused amouutyd 
to an admission that he had a large quantity of con¬ 
traband opium in his possession and, being an admis¬ 
sion of an offence under the Opium Act, amounted to 
a confession and was thus inadmissible under section 
25 of tho Evidence Act. 

The tost which lias to be applied in deciding whe¬ 
ther section 25, Evidence Act, applies is the position 
of the person at the time when it is jiroposed to prove 
tho admission, not his position at the time when he is 
alleged to have made it. 

A confession, therefore, made to a Police Ollieer by 
a person when ho is not accused of any offence is in¬ 
admissible in cvideuco against liiiu when he is accus¬ 
ed of an offence. 

A confession made by an accused person to a Police 
Officer might bo admissible in favour of <x co-accused 
but not ayainst liiui. 

Revision of the order of dismissal passed 
by the Sessions Judge, Arakau, in the appeal 
laid against the order of the First Class Sub* 
Divisional Magistrate oi Akyab, dated the 
19th day of November 1910, passed in 
Criminal Trial No. 57 of 1910, CDnvicting the 
accused of an offence under section 9 (c), 
Opium Act and 114, Indian Penal Code. 

Messrs. Patkar and QlanvUlcy for the Peti¬ 
tioners. 

JUDGMENT.—It is convenient to deal 
in one order with the three applications in 
Criminal Revision Cases Nos. 7-B, 13-B, and 
IG-B. of 1911, There is no reason to inter¬ 
fere in the case of the three sampan rowers. 
They must have known that the commodity 
that was lowered into their boat in the 
small hours of the morning from a 
porthole of the Katoria was contraband 
opium. Tho furtive circumstances and the 
smell that would be emitted from such a 


large quantity of opium (1C6| balls) negative 
the suggestion that the sampan-wallahs 
thought that they were receiving a load 
of mangoes. It may be that some of 
the Excise Subordinates were concerned in 
the importation and that the sampan was 
really hired by one of them. But even if 
this fact were clearly established, it would 
not materially alter the case against the 
siimpau-wallahs. They muse have known 
in any case that the enterprise in hand 
was the importation of a large quantity 
of illicit opium whether with or without 
the connivance of the Excise Subordinates. 
Looking to the magnitude of the seizure, 
1 do not think that the sentences on the 
sampan-men are excessive. 

San Paw Aung has been convicted of 
abetting the illegal possession of the opium 
on board the Katoria in Akyab harbour. 
The principal evidence against him is 
that of the Excise Sub-Inspectors, Shwe 
Tun and Tha Do Paw, who were on duty 
on board the Katoria. Each of these 
witnesses say that San Paw Aung offered 
him Rs. 10 a ball as a bribe to let him land 
the opium unmolested. Shwe Tun says that 
‘'to catch him” he agreed. But Tha Do 
Pru says he refused the otfer. Other 
witnesses were produced to prove by way 
of corroboration that Sau Paw Aung went 
on board the Katoria on the night in 
question. But it is on the evidence of Shwe 
Tun and Tha Do Pru that the couviebiou 
really rests, 

1 think this evidence is inadmissible 
under section 25, Evidence Act. Shwe Tun 
and Tha Do Pru as Excise Sub-Inspectors 
have been enrolled as Police Officers. What 
San Paw Aung is alleged to have stated 
to them amounts to an admission that he 
had a large quantity of contraband opium 
in his possession. This was an admission 
of an offence under the Opium Act, and was, 
therefore, a confession. ;Mr. Ruthledge 
argues in support of tlie convictions that 
section 25, Evidence Act, does not apply 
because San Paw Aung made the confession 
before he was accused of any offence. As 
pointed out in the Upper Burma case, 
Queen-Empress v. Nga Tket (1), the test 
which has to be applied is the position of 
the person at tne time when it is proposed to 

Cl) U.lB. lt.U«07-1901,Yo). 1,150. 
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prove the admission, not his position at the 
time when he is alleged to have made it. 
No authority has been cited in support 
of the construction suggested by Mr. 
Huthledge and I must hold that it is 
erroneous. 

There are substantial reasons for doubting 
the veracity of the two Sub-Inspectors. But 
in the circumstances it in not necessary fo 
deal with these reasons. The confessions 
being set aside ns inadmissible, there is no 
sufiicieut evidence that San Paw Aung was 
in any way privy to the importation or 
possession of the opium. 

The rejection of San Paw Aung’s con¬ 
fessions materially affects the case against 
the Serang Amir AH also. He was charged 
with importing the opium, and the principal 
evidence against him was that of the two 
Sub-Inspectors who stated San Paw Aung 
before offering the bribes to them talked 
to the seiang aside. Shwe Tun says that 
after San Paw Aung offered him the bribe, 
San Paw Aung went and talked for about 
ton minutes to the serang who bad been 
waiting not far off. Tlien the serarig lit a 
safety lamp and wavfd it as a signal to the 
shore. Ten or 15 minutes later, the 
Sampan came alongside and the opium was 
put into it, through the porthole. The 
evidence of Tha Do Pru is much to the same 
effect though there are some discrepancies. 
Mr. Poster, Siib*In.«pector of Police, corrobo¬ 
rates the Kxcise Officers as to the waving of 
the lamp by Amir AH. It appears, however, 
that Karrsiiigh, the Excise peon, who says 
he saw the waving of the lamp, at first said 
the man who waved it was a lascar whose 
name he did not know but whom be could 
recognise. Ho admitted at the trial that he 
had known Amir AH by name for seven or 
eight months. In estimating the value of this 
evidence as to the waving of the lamp, it 
must also be remembered that the two 
Excise Sub-Inspectors made no charge at all 
against either San Paw Aung or Amir AH 
wlien they gave their first information on tlie 
morning of the seizure and that these two ac¬ 
cused were not arrested until nine days later 
when the Katoria returned from Rangoon. I 
am unable to treat the telegram, Exhibit P. 
as impHcaliitg Amir AH. It is not proved that 
it was sent by him and there is only a 
suspicion that Maioig Sein musfer, to whom it 
is addressed, is San Paw Aung’s father, Tha 


tl912 

Zan. Even if it were proved to have been 
sent by Amir AH to Tha Zan, it could have 
very little weight apart from San Paw 
Aung’s confessions. • 

I think the alleged confessions are inad¬ 
missible not only against San Paw Aung but 
also against the co-accused Amir AH. A con¬ 
fession made by an accused person to a Police 
oflBcer might be admissible in favour of a co¬ 
accused but I think it is clear from the 
language of section 25 that it is not admis¬ 
sible as against a co-accused. If the alleged 
confessions are set aside, the case against 
Amir AH falls to the ground. It is only the 
confessions which give colour and meaning 
to the alleged visit of San Paw Aung to the 
Kotoria on the night in question, to his 
alleged conversations with the serarg, and to 
the alleged waving of the lamp. 

The applications of Wahid AH, Gona Meah 
and Abdul Aziz are dismissed. 

The convictions and sentences of Amir All 
and San Paw Aung are set aside. These two 
applicants are acquitted and their bail bonds 
will be cancelled. 


MADRAS HIGH COURT. 

Criminal Miscellanbods Petition No. 34 

OF 1912. 

February 14, 1912. 

Fresent: —Sir Arnold White, Kt., Chief 

Justice, Mr. Justice Sankarau Niar and 

Mr. Justice Ayling. 

Tue Honodrable The ADVOCATE 
GENERAL— Petitioner 
versus 

GOVINDASAWMI alias KRISTNA- 
SAWMY— Accosed. 

Schfence—Concurrent sicntcuccs—Criminal Pro 
ode {Art V 0/1H98), x. 397— truth. 

It ia sin ciTor in law to diicet that a sonton 
njn isoniiifiit passed by a Judge on a 
i(|uc‘nl trial should run concurrently with i 
.‘lice (jf iinprisoiiinent wliich had been passed o 
I a iorinor trial. _ 

Petition, under section 26 of the Le 
*ateiit, praying that, in the 
tated there and in the certificate date 
February 1912 filed therewith, the iH? 
!ouit will be pleased to consider - 

the senteuco passed by the Presi 
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Judge in respecb of the second CDunfc in 
Case No.12 of the Fourth Criminal Sessions 
of the High Court of Madras for the year 
1911, and to alter the sentence or to pass such 
o'iher sentence as the High Court may deem 
light. 

ORDER.—We are of opinion that tlie 
learned Judge erred in law in directing tliat 
the sentence of imprisonment, passed by him 
on Govindasawmy in respect of the second 
count in Case No. 12 of the Fourth Criminal 
Sessions of this Court for the year 1911, 
should run concurrently with the sentence 
of imprisonment which had been passed on 
the said Govindnsawmi in respect of the 
second count in Case No. 16 of the Third 
Criminal bessions of thi.s Court for the year 
1911. 

We set aside the sentence and direction, 
and in lieu thereof, we sentence the said 
Govindasawmi to one day's rigorous imprison¬ 
ment to commence at the expiration of the 
period of imprisonment to which he was 
sentenced in Case No. 16 of the Third Crimi¬ 
nal Sessions foi the year 1911 

Seutenre set aside. 


PUNJAR CIIIEP COURT. 
Criminal Hevi-sion PKnriON No. 1176 

OF 1910. 

February 11, 1911. 

Prese)it: — Mr. Justice Johnstone. 
'^UANKiAR SINGH and anotiikr— 
Accjsed—Petitioner.'* 


versus 

EMPEROR—PitosKCDToa—R espondent. 

Tont—lh'clnrafion 7r{ihoH( Icjil proof 2V«o- 
tiHoners .Irf {XVIll <>/ 187‘.0, .s. 3G. 

Hfctioa 30 of tlic Lojr.al I’ractitioncr.s Act, rcijiiiros 
prool by eviilonco of •rouenil reptuo or otiicrwiso 
before a mail can be declared a tout. «ucli evidence 
should be taken in the ordinary manner and broirdit 
on the record and where this is not done, the order of 
declaration cannot be maintained- 

Petition for revision of the order of the 
District Magistrate, Ambala, dated the 23rd 
August 1910, declaring accused to be touts. 

FACTS of the case are fully given in the 
order of the District Magistrate given 
below:— 


ORDER,—“l have had tlie benefit of a con¬ 
sultation with the leading members of tlie 
local Bar, and from information given to me by 
them, I am credibly informed and have reason 
to believe that the following persons, namely, 
Shankar Singh, his son Dewai Singh, Nagina 
Singh and Hussain Bakhsh, come to theCourts 
not only in connection with their own cases, 
but in onuection with othtr people’s cases, 
and that they make a living in this way 
and have grown wealthy by these means, 
that they foster litigation, and that their con¬ 
duct falls within the purview of section 86 of 
the Legal Practitioners Act, and in short that 
they are habitual touts. 

'This information is also confirmed by 
information received from the Polios OtfijiaU 
whose duties bring them constantly to tho 
Court. And I accordingly order that the 
names of Shankar Singh, Dewat Singh, Nagina 
Singh and Hussain Bakhsh be entered (as re* 
gards to this Court and all Courts subordinate 
to it; in tho list of touts and that they be pre¬ 
cluded from the precincts of such Courts. 

“No furtlier action will, at pre.sent, be 
taken, in regard to tho other persons referred 
to in my order of the 3rd August.” 

?dr. Ntmd Ld, for the Petitioners. 
JUDGMKNl’.—The District Magistrate 
seems hardly to have appreciated the law as 
to touts or the nature of tlie information 
received by him. The law require.s “proof,” 
by evidence of general repute or otherwise, 
before a man can be dubbed a tout—Sec¬ 
tion 36 of the Act. Further, the S. V. O’s 
note of 21st July 1910, wliich seems to have 
started the thing, says nothing about accused 
being touts but charges them with being 
false witnesses and getting together false 
witnesses and so forth. The consultation 
with the leading members of the Bar is nob 
reproduced on the record and thus there is 
nothing whatever to go upon. 

1 set aside the order. 

Revision allowed^ 
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rrBLIC PROSECUTOR V. BALA NAGl REODI. 

MADRAS HIGH COURT. 

Criminal Appeal No. 540 of 1911. 
February 19, 1912. 

Present’. —Mr. Justice Abdur Rahim and 
Mr. Justice Sadasiva Aiyar. 

The public PROSECUTOR— AppELLANr 

versus 

BALA NAGl REUDl and others — 

Accosed. 

Dijiny dccluraiwn—DcitosiHou of ivitncsscs ivlio heard 
it—stotcmeut hy deceased—Incomplete record 
of deposition — Ite-trail —Evidence (7 o) 1872), 

ss. 32, 33. 

It is of tliu \ittnost imijortiiuce that cviUeuco as to 
a declaration should he as exact and full as 

l)OSsible. Where such a doclaratioii was heard by 
witnesses who spoke to it but was apparently much 
fuller than what the record of their depositions 
showed,—the Sessions Judg^e not having recorded all 
they said on the point: Held, that there must be a 
re*trial. 

Wlicu wliat is sought to be jn-oveii is the verbal 
statement of a dying person, the pro[jer and legal 
mode of proving it is by eliciting from the person who 
licarcl the <loceasetl make tlie statement, what the do* 
ceased said. If the statement was taken down In 
writing by the witness or by some one in presence of 
the witness, the witness would be entitled to refresh 
his Jiicmory by reforriug to it; otherwise the writing 
itself is not relevant unless it is in the iiatJire of a 
de[)osition taken in tl»e presence of the accused. 
Where the tleccused dictated his statement and it was 
taken down anil lie signed the writing after being 
satislied as to its accuracy, .such writing may be re- 
garileilas a statement of tlic deceased in writing and 
would be admissible under section 32 of the ilvidcuce 
Act. But even if what w.is stated was taken ilown by 
some one in writing :ind signeit by the deceased, that 
would not debar a witin'.«s wlio liearil the statemeut 
from proving it independently of the writing. And, 
ordinarily, it wouUl be dc.^irabe to have on reeoril what 
the witness is able to reincduee from memory, in ad* 
dition to the wi iting. 

Appeal under section 417 of tbo Criminal 
Procedure Code against the judgment of 
acquittal passed on the accused, in tlie Ses¬ 
sions Case No. 11 of 1911, by the Sessions 
Judge of Cuddappah. 

Mr. C. Sidney Smith, for the Appellant. 

Messrs, L. A. Govindaraghava Iyer, T, 
Ananthachari and E. li. Osborne, for the 
Accused. 

JUDGMEN'l’.—111 this case the si.\ accused 
persons were tried ]>y the Sessions Judge of 
Cuddappah with tlie aid of the as.sessors. 
The first accused wa.s cliarged under section.s 
d02 and 109 of the Indian Penal Code; and 
the remaining live accused were charged 
under section 302 with reference to the death 
of one Kristna Ueddi. The assessors found 
all the accused not guilty of the ofteucea 


charged against them, and the Sessions 
Judge agreeing .with them has acquitted 
them. This appeal has been preferred by 
the Government against the order of acquit¬ 
tal. As against the 1st accused, there is 
parctically no evidence to connect him with 

the murder of Kristna Reddi. 

* * * * * 

We must, therefore, hold that the acquittal 
of the Ist accused is right, and the appeal 
against him will be dismissed. 

As regards the case of the other accused, 
we have come to the conclusion that they 
must be re*tried. To begin with, the manner 
in which the learned Sessions Judge has 
recorded evidence in this case cannot be said 
to be satisfactory. Besides the evidence of 
Prosecution witness No. 1, the alleged eye¬ 
witness of the occurrence, and of Prosecution 
witness No. 2, who is said to have seen accused 
Nos. 2 to 6 run away immediately after the 
assault, the most important evidence against 
these accused consists of dying declarations 
of the deceased. It was sought to prove the 
dying declarations by the evidence of men 
who heaid the deceased making the state¬ 
ments and were in a position to state what 
they heard and by proving the document in 
which the statement was taken down and 
signed by the deceased. Now Prosecution 
witness No. 5 is one of the witnesses who 
deposes to what the deceased stated. Kis 
deposition on this point is recorded thus:— 

"1 aj-ked him (meaning the deceased) ana 
he said that the five accused beat him. 
The witness could not have used the words 
‘the five accused’, as what lie heard the de¬ 
ceased utter; not only the deceased’s assailants 
were not accused at the time of assault, but 
the persons under trial were six in number 
and this witness’s evidence as recorded does 
not indicate which five of the six accused the 
deceased said lad assaulted him. Similarly* 
the 2ijd Prosecution witness’s evidence aa 
the dying declaration made by the deceased 
is recorded in this way: *'He said accused 
Nos. 2 to 6 beat him and wept.” R 
of the utmost importance that evidence as to 
the (lying declaiation should be as exact 
and full as possible. AVe sliould have on 
record everything which a witness heard 
the deceased say, as to the transaction which 
resulted in his death. Tlie dying statemen 
of tlie deceased as heard by the witnosBC® 
speak to it was apparently, if on© i© judg© 
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from Exhibit A, muoh fuller thaa what the 
record of their depositions would show 
and it seems that the Sessions Judge 
has not recorded all that they said on the 
point. 

Further we would point out that, when 
what is sought to be proved is the verbal 
statement of a dying person, the proper and 
legal mode of proving it is by eliciting from 
the person who heard the deceased make the 
statement, what the deceased said. If the 
statement was taken down in writing by t)ie 
witness or by some one in presence of the 
witness, the witness would be entitled to 
refresh his memory, if he so wanted, by 
referring to such writing, otherwise the 
writing itself is not relevant unless it is in the 
nature of a deposition taken in the presence 
of the accused. 

Where the deceased dictated his statement 
and it was taken down and he then signed the 
writing after being satisfied as to its accuracy, 
such writing may be regarded as a statement 
of the deceased in writing, and would be ad¬ 
missible under section 32 of the Indian Evi¬ 
dence Act. Exhibit A in this case would stand 
on this footing. But even if what was stated 
was taken down by some one in writing and 
signed by the deceased, that would not debar 
a witness who heard the statement from 
proving it independently of the writing. 
And, ordinarily, it would be desirable to 
have on record what the witne.ss is able to 
reproduce from memory what he heard the 
deceased stated in addition to the writing in 
which the statement was taken down. 

Further, it appears that accused Nos. 2 to 
6, who examined witnesses in support of their 
defence before tlie Committing Magistr.ate, 
did not examine any witnesses for the defence 
in t)ie Sessions Court. 

i>rr. Osborne, the learned Counsel who 
appears for them in support of the order of 
acquittal, stales that the learned Sessions 
Judge, at a very early stage of the case, either 
after the examination of the lat or 2ad Pro.se- 
cutiou witness, expressed a decided opinion 
that if that was all the important evidence in 
the case besides the dying declaration of the 
deceased, the case for the prosecution was not 
a strong one. Mr. Osborne says that he was led 
by that expression of opinion by the Sessions 
Judge to refrain from examining defence 
witnesses. We have no reason to doubt that 
that is probably what occurred in this connec¬ 


tion. In these circumstances, we set aside 
the acquittal and order a re-trial of the case 
against accused Nos. 2 to 6. 

He^trial ordered. 


PUNJAB CHEEP COURT. 
Crtminai, HEvistoN Petitio.n No. 187 op 1912. 

March 16, 1912. 

Pi'esent: —Mr. Justice Robertson. 

NUN A— -Convict—Petitioner 

versus 

EMPEROR —Prosecutor—Respo.nue.st. 

Penal Code CActXLV of lSGOJ,ss. Sot, 376, 511 — 
Assault upon a <jirl—Rape —Attempt. 

The accused took off a girl’s clothes, threw her on to 
the ground and then sat down beside her. He said 
nothing to lier nor did he do anything more to her: 

Held, that the accused committed an offence under 
section So-t, Penal Code, and was not guilty of an 
attempt to commit rape. 

Petition for revision, under section 439 of 
the Cr iminal Procedure Code, of the order of 
the Sessions Judge, Jhelum Division, dated 
14th November 1911, upholding the order 
passed by the District Magistrate, Gujrat, 
dated IGbh October 1911, convicting the 
petitioner. 

Mr. Naud Laly for the Petitioner. 

JUDGMENT.—The evidence of the girl 
upon whom the assault was committed is to 
this effect. The accused took off her clothes, 
threw her oa to the ground and then sab 
down beside her She says : “ He said no- 

tliing to me, sat down beside me. He did not 
do anything more tome.” This being so, 
can it be said that tlie accused actually 
attempted rape ? I think not. He undoubt¬ 
edly committed an offence under section 354, 
Indian Penal Code, and may have intended to 
commit rape, but I do nob think it can be 
said that he actually attempted to commit it, 
on the girl’s evidence. E should have convict- 
ed and seiitencad him to two years’ rigorous 
imprisonment under section 354, if I had 
tried the case originally myself. He has, 
however, been whipped, and in consideration 
of that I shall remit one year out of the 
two. 

I alter the conviction to one under section 
354, Indian Penal Code, and sentence 
the accused to one year’s rigorous imprison¬ 
ment. 

Sentence reduced to one ijear. 
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MADRAS HrGH COURT. 

CkiMrNAc. Appeal No. 494 op 1911. 

February 22, 1912. 

Tresenh —Mr. Justice Miller. 

VEERANA NADAN and others— 
Prisoners—Appellants 

versus 

EMPEROR— Opposite Party. 

Prii'ote defence —Onus of pyoof—Ko allegation as 
ilcfence. 

It is for the person who relies on the right of pri¬ 
vate defence to ])rove tlmi he is witliin the exception, 
thougli the right is 7iot alleged as a defence. 

Appeal against the order of the Court of 
Sessions of the Ramnad Division, in Case No, 
35 of the Calendar for 1911. 

Ur. S. Swaminathnn, for the Appel¬ 
lants, 

Mr. M. D. Dovadoss^ for the Public Prose¬ 
cutor, for the Crown. 

JUDGMENT.—^The appellants have been 
convicted of rioting by the Sessions Judge 
concurring generally with the assessors. 

The case is a difCcnlt one in some res¬ 
pects. There is no doubt that there was 
an affray between the Nadars and Thevars 
and that all the appellants we«G members 
of the assembly of Nadars, which formed 
one party to the affray, and there is no 
reason to doubt that the affray arose out of 
the interference by the Thevars with a 
number of Nadars engaged in demolishing 
a house, the title to which was in dispute 
between the two castes. 

The Sessions Judge finds it impossible to 
accept as true either the account put before 
him of the occurrence, and it is clear that 
the prosecution witnesses cannot be telling 
the whole truth when they deny that their 
party inflictedinjuries on the Nadars. If what 
appeals to be the case for the Crown is the 
true case, that is to .say, that the Police 
otHcers were not present when the affray 
commenced, then, the prosecution evidence is 
untrue also on the important questions of the 
origin of the riot. On tlil.s point, the observa¬ 
tions of the Sessions Judge, in paragraph 13 
of his judgment, seem to me to be entirely 
justified. 

On the other hand, the story told by the 
accused is equally incredible as poinied 
out by the Sessions Judge, and is not sup. 
ported in this caeo by any evidence of great 
yalue, 


In these circumstances, the Sessions Judge 
has declined to accept the direct evidence as 
to details and has decided the case generally 
on the undoubted circumstances and it is 
difficult to say that he is wrong. I have been 
taken through all the evidence, and it is clearly 
open to all objections taken to it by him. 

He finds on the circum.stantial evidence 
that, 

(1) the Nadars, more than five in number, 
wer^e engaged peaceably in demolishing a 
house, the title to which was in dispute, but 
posse.ssion of which was with their tenants, 
at that time they were not an unlawful 
assembly; 

(2) they were interrupted by the Thevars, 
who endeavoured to prevent them from con¬ 
tinuing the demolition of the house and who 
probably attacked them; 

(3) they used force to the Thevars in order 
to enable themselves to continue their work 
in the house 

Counsel for the appellants accepts the 
finding and argues on them that the Nadars 
should have been acquitted as having used 
force only in repelling an attack upon them¬ 
selves, that is to say, they are protected by 
the Law of Private Defence. 

The Sessions Judge, it is contended with 
some reason, states the law incorrectly when 
he says that no right of private defence exists. 
If Nadars were not an unlawful assembly 
when demolishing the house, they would be 
entitled to a right of private defence, if 
attacked. The Sessions Judge is not clear 
on the question when the Nadars became an 
unlawful assembly. On the statements that 
the house was in disrepair and required to be 
pulled down, statement.; winch are unconfcra- 
dieted by any prosecution evidence, I think 
it must be held that they were not an unlaw¬ 
ful assembly before the Thevars came up. 

Then rejecting the prosecution evidence 
that the Nadars (hen attacked the Thevars at 
the instigation of the Police, it may be right 
to hold that the Thevars were the aggressors 
in the sense that they first used the force. 

In that case, all that is clear is, that force 
was repelled by force on the part cf the 
Nadais and injuries were suffered on both 
sides. Now the story of the Nadars is, that 
they did net use force at all, but the Thevars 
fought some of their own caste employed by 
them (the Nadars) but this is improbable, 
and I am not asked to accept it ns true. 
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It is not then their case anywhere that 
they used force in their own defence, and 
there is no evidence to show that force was 
necessary to repel the ?.tbacl£:. It is for the 
person who relies on the right of private 
defence to prove that he is within the excep¬ 
tion, though the right was not alleged as a 
defence. I should still, if the circumstances 
made it clear that the Nadars did not use 
more force than was necessary to defend 
themselves, be prepared to acquit them on 
that ground but so far as I can see there are 
no circumstances in the case which should 
warrant me in taking this view of the 
appellant’s conduct. I, therefore, confirm the 
conviction and sentences, and dismiss this 
appeal. 

Appeal dismissed. 


UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Cw[M[NAL Revision Petition No. 352 op 1911. 

October 25, 1911. 

Present: —Mr. Bales, J. C. 

NGA BA GYAW— Applicant 

versus 

EMI'EROR— Opposite pAitTr. 

Tenol Code (.-Ir/ XLV of 322. l^2o-^{h■ievous 

hurt~Intcn( to raiisc—Nutnn' of iiij>inj rtnd rimiiii. 
stanrea nf nDic—Druidennoss—t^itestinn of inti’iit nr 
motive. 

An intent to cause grievous hurt may be inferred 
from tbo circumstances of the c.aso atul the nature of 
llio injury caused. 

When a man hits another over the hcarl with a 
stick hard enougli to fracture his skull and endanger 
his life, ho inus^, in the circam.stauecs, liavo either 
intended to cause grievous hurt or known that he was 
likely to cause it. 

Drunkenness maybe taken into consideration wlmn 
dealing with the intention or motive to commit an 
ofTorice in a state of drunkenness. 

Air. S. Mnkerjee, for the Applicaut. 

JUDGMENT.—This is an applioaticn to 
revise the conviction and sentence of 6 
months’ rigorous imprisonment pas.sed by 
the fii-3t Class Sub.Divisional Magi.strate. 
Yamethin, on the petitioner, B.i Gyaw, under 
section 325, Indian Penal Code. 

T petitioner appealed to the Sessions 
Judge, Meiktila, who dismissed the appeal. 

On reading the grounds of application and 


examining the judgment, I admitted the ap¬ 
plication, When the case was called, I heard 
Mr. S. Mukerjee on behalf of the appHcanl-. 

The grounds of application are (1) that 
the lower Appellate Court did not apply its 
mind to the facts of the case,(2) that the 
evidence for the prosecution as reg.ards the 
identification is untrustworthy and inadequate 
because the blow was struck through a 
half open door and, therefore, the blow might 
have been struck without the striker 
being seen; that it was dark and di6Bcult 
to distinguish faces; (3) that Tun Tha was 
the man who strack the blow and not Ba 
Gyaw, and as Tun Tfia ran away, and Ba 
Gyaw did not run away, the probability is 
that Tun Tha was the striker, and not Ba 
Gyaw; (4) that in any case the presumption 
could not be raised that the striker intended 
to cause hurt, and the lower Courts have 
disregarded section 322, Indian Penal Code. 
(5) Lastly, that though drunkenness is no 
excuse, yet it must be taken into consideration 
when the question of intention arises and is 
weighed by the Court, and that Ba Gyaw 
baing drunk could not have intended to cause 
grievous hurt. The learned Coun.sel for the 
applicant quoted the following rulings and 
books of reference: —Elni Lai Singh v. Uari 
Char,in Ahir (1) and Jatnait Mnllick v. 
Kmperor (2) and also Sohoni on the Dutie.s of 
an Appellate Court, section 4'24-, Criminal 
Procedure Code. These ruling.s and Sohoni’s 
Notes under section 424 deal with the question 
of the admission of tlie application for revision 
under section 439, Criminal Procedure Code, 
by the Court, As I have already admitted the 
application after reading the somewhat lacDnic 
judgment of the Appellate Court, I need not 
onsider these rulings any further, because I 
admitted the application and have considered 
the case on its merits. 

The facts of t.he case are set out in the 
Sub-Divisional Magistrate’s judgment. The 
accused is awell-l:nown man, a man of soma 
importance, as he is the son of the Township 
Officer. He is a man of 25 years of age and is, 
therefore, a man of some mark and locality. It 
is not likely, therefore, that he would be easily 
mistalcen for 'someone else. Moreover, he had 
been drinking in the Chinaman’s .shop, and 
the grounds of application would tend tosliow 

(0 37 C. 19t; 5 Ind. Gas. 999; 11 C. h, J. 410; 11 Or. 
Ii« J. 348. * 

(2) 35 C. 138; 12 C. W. N. 134; 6 Cr. L. J. 427. 
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that he had been drinking freely there. The 
Chinaman had already turned him out for 
brawling in his shop^ and he would have had a 
good opportunity of seeing him. There was a 
light in the shop and the witnesses for the 
defence who were outside the shop admit 
this. The learned Counsel for the applicant 
•wishes me to believe that the blow might have 
been struck from outside the shop through 
the half open door without the striker being 
clearly seen. Nowon this point it seems to 
me to be quite clear that it is much easier to 
see through a half open door than to strike a 
really severe blow through it. The medical 
evidence shows that the complainant received 
a very heavy blow and the shop door must 
have been wide open to allow such a blow to 
come home, Ttie Chinaman says that the ac- 
ciisrd, Ba Gyaw, had one foot inside the door 
when the blow was struck. He was not 
struck from behind, and liad every opportunity 
to see his assailant. He said distinctly that 
Tun Tha, when trying to strike him, struck 
the number on the door way. If 
a man is close enough to strike such 
an effective blow as that which felled 
compainant, the man struck could see clearly 
who (he striker was: the liglit inside the 
shop streaming through the door way would 
clearly show wlio the assailant was. So much 
for the possibility of mistake on the part 
of the witnesses for the prosecution. 

As regards Tun Tha’s absconding and Ba 
Gyaw braving it out, I attach little weight 
to this, because Ba Gyaw, being the son of a 
well-known local otTicer, would have been mad 
to have run away. He was evidently able to 
call a large numlier of witnesses to prove an 
oiihi. 

I will now turn to the evidence for the 
defence. It i.s impossible to read the evidence 
and tlie half-heai ted way in which the alibi 
is set up, without distrusting the witnesses 
for the defence, I think the Magistrate is 
quite light in Iielieving thav Ba Gyaw was 
tlie man who struck the blow that felled tlie 
complainant and fractured his skull. 

Theiecan he no doubt from the medical 
evidence that grievous hurt was caused. The 
question is whether under section 322, Indian 
Penal Code, Ba Gyaw intended to cause or 
knew himself likely to cause grievous hurt 
when he struck (lie blow. It .seems to me 
that Ihero can be no doubt but tijat when a 
man hits another over (lie head with a stick 


bard enough to fracture his skull and 
endanger his life, that, in the circumstances 
of the present case, he must have either 
intended to cause grievous hurt or known 
that he was likely to cause it. All the 
circumstances point to the fact that Ba 
Gyaw was much enraged at being turned out 
of the shop and intended to revenge himself 
on the man who turned him out. It is idle 
to suppose that he did not intend to cause 
grievous hurt. He evidently did not strike 
in sport or fun, and I think that he must be 
presumed to have intended the consequences 
of his savage blow. 

The last point is that he 'was drunk at the 
time and the learned Advocate quoted the 
leading case of J. M. —v. King-Emperor (3). 
As a matter of fact, the two case.s are not on 
all fours, J, M., in the course of a drunken 
frolic, committed an act of technical robbery 
which one would ordinarily believe a man in 
his position never intended, nor did he know 
what he was doing. It is one thing to 
commit a robbery and quire another thing to 
knock an opponent down in a drunken brawl. 
The former is a raore^complex act and the 
motive for committing robbery may be absent 
as they were in J. M .—‘scase (3), but a man 
may be what is termed “ dghting drunk ” 
and may be well held responsible if he 
chooses to brawl while he is drunk, I 
accordingly think the sentence under section 
325, Indian Penal Code, viz.. 6 months’ 
rigorous impri.sonment, is not a whit too 
severe. Indeed, hut for the reasons given 
by the Magi.sirate for not inflicting a more 
severe sentence, I should have called upon the 
applicant to show cause against enhancement. 

I hesitate, however, to do this as the case 
has been up on appeal, and obviously this 
point must have occurred to the learned 
Sessions Judge when reading the proceed¬ 
ings, though he had not mentioned it in his 
somewhat laconic judgment. 

The application is dismissed. 

Application dismissed» 

(H) U. IJ. R. (1910) 1, 17: 8 Iiul. Cas. 469; 11 
Ci\ li. J. 6»)9, 
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SESSIONS JUDGE OP TANJORE V. THIAGARAJA THEVAN. 


MADRAS HIGH COURT. 

OatMiNAL Revision Case No. 623 of 1911. 

Case Referred No. 126 oe 1911. 

October 23, 1911. 

Present :—Sir Ralph Benson, Judge, and 
Mr. Justice Spencer. 

The sessions JDDGE op TANJORE^ 

vei'sus 

THIAGARAJA THEVAN— Accused. 

Prnclicc—Trial with assessors ^One of them found 
disfiunlified to act after the trial was beyun —Do novo 
—Criminal Procedure Code (Act V of 1898) «■? 

268, 28-t, 285. 438, 439. 

Where ifc is discovered, after the trial has begun in 
a case tried with the aid of assessors, that one of them 
is interested or otherwise unfit to sit as an assessor, 
the Sessions Judge should refer the case to the High 
Court to act aside the order by which tho incompetent 
assessor was appointed and all the subsequent pro* 
ceedings in the trial. 

In such cases, the Sessions Judge ought to choose 
another assessor and proceed with the trial de novo. 

Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the SessioD.s Judge of 
Tanjore, in his letter, No. 8848 dated the 5th 
October 1911, referring for orders his pro¬ 
ceedings, dated 5th October 1911 in Sessions 
Case No. 41 of 1911. 

GROUNDS.—It was brought to the notice 
of the Sessions Court by one of the Pleaders 
for the accused, that the fir.st assessor was 
not a disinterested person, being the son-in- 
law of the Village Munsif in connection with 
whose murder the accused was being 
arrested, when he is .said to have made the 
attempt to murder a Police officer for which 
he has now been committed for trial. 

The Se.ssion3 Judge heard arguments on 
b^oth sides and passed the following order: — 
After the trial had begun, and while 
the tirst prosecution witness was still under 
examination (in chief), it was brought to 
the notice of the Court by one of the ac¬ 
cused’s Pleaders that the first assessor is 
not a disinlerested person being the son- 
in-law of the same Village Munsif in con¬ 
nection with whose murder the accused was 
being arrested when he is said to have 
made the attempt lo murder a Police officer 
for which he is now on his trial. The first 
assessor, on being questioned, admitted his 
relationship to the murdered Village Munsif. 
In the circumstances, it seems to me that the 
first assessor is so likely to be biassed 


against the accused as to be absolutely 
incapacitated from sitting as an assessor at 
this trial. I should certainly never have 
choosen him as an assessor had I known, 
when I did so, that he was a man who must 
be presumed to have a strong bias against the 
accused. The question now arises what is the 
proper procedure to be adopted. It would be 
manifestly improper to allow the trial to 
proceed with a person sitting as an assessor 
who^ is prejudiced against the accused. 
Section 285, Criminal Procedure Code, is 
inapplicable since the first assessor has not 
absented himself nor been prevented from 
attending the Court. There is no provision 
of the Code which would enable me to 
appoint a new and impartial assessor now in 
place of the first assessor The suggestion 
that I should allow the trial to proceed with 
both the present assessors but, with a pre¬ 
determination to disregard the opinion of 
the first asses.sor altogether as unworthy of 
consideration, seems to me to be open to this 
objection, that it would really be tantamount 
to trying the case with one assessor only 
(the second,) and this would be illegal as 
contravening the provision of section 268, 
Criminal Procedure Code. The que.stion as 
to what procedure should be adopted is nob 
free from difficulty. The Code does not 
expressly provide for such a contingency as 
that which has arisen. But after careful 
consideration, it .seems to me that the 
correct view of the matter is that in the 
light of the fact.s which have now been brought 
to my notice, my order under section 284, 
Criminal Procedure Code, appointing the 
first assessor to sit for the trial of this case, 
must be held to be an improper order aod 
one that calls for revision by the High 
Court. Tlie case will, therefore, ba referred 
to the High Court for orders under section 
438, Criminal Procedure Code, with a re¬ 
commendation that the order appointing 
the first assessor for the trial of this case 
and all the subsequent proceedings in the 
case may be set aside, and that the trial 
may be ordered to begin de novo before a 
properly con-stituted tribunal. The case will 
in the meanwhile, stand adjourned to 10th 
November 1911.” 

The Public Prosecutor, in support of the 
reference. 

ORDER.—We accept the opinion of the 
Sessions Jadg^e that the assessor referred to by 
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him is not a proper assessor to sifc in this 
case. The SessioDs Judge should dispense 
with his attendance, choose another as¬ 
sessor in his place, and try the case de 
novo. 


PUNJAB CHIEF COURT, 
CuiMINATi PETITION No. 8 OP 1912. 

February 12, 1912, 

Present: —Mr. Justice Johnstone. 

SITA RAM— Accused—Peutioner 

ver.<,us 

GOBIND SAHAI —Complainant 
—Rfspondent. 

Trnntifcr of rnse—Comphiinant related to u Jriend of 
the itayiAtratc—Inrrcaaiuij of hail ihtring trial — Criiiii- 
7tnl Procedure Code (.Irf T of 1S9S), s. 520. 

'J'ho fact that a Magistrate is a friend of a remote 
relative of the complainant is not j)er se a ground 
for trausferrijig a case to another Court. 

A .Magistrate is jtastified in increasing the .amount 
of bail if by further prococMlings the case turns out 
to be more serious than he first imagined. 

Petition, under section 526 of the Criminal 
Procedure Code, for transfer of the case from 
the Court of the Honorary Magistrate, l.sfc 
Class, Rawalpindi, to some other Court. 

Mr. Nanak, Chnnd^ for the Petitioner. 

Mr. Nati'l Lai, for the Re.spoiident. 

JUDGMRNP. —This is an application for 
transfer of a c!*iminal case brought by one 
Gobind Sahai against ."^ita Ham under sec¬ 
tions 4C6, 468, 421 and 409 of the Indian 
Penal Code, the case being fried by 
Lala Ram Chand, Honorary ^fagistrate, 1st 
(lass, Rawalpindi, and, briefly stated, the 
grounds for tlie application are: — 

(1) that the Magistrate is a friend of R. S. 
Kirpa Ram, Tiensiirer of the District; 

(2) tliat R. S. Kirpa Ram is related to the 
complainant; 

(d) that by his dealing with the accused 
inlhemattcM’ of trial, the ^Magistrate has 
sliosvn bias against tlie accused, and 

(4) that the Magistrate as well as the 
friends of the complainant have put dUlicul- 
tics in tlie way of tl»e accused obtaining 
sureties to 8<^ bail for him. 

I have heard tlie arguments, and, in my 
opinion, there is no sufllcieiit reason to 
transfer. 


VS^ith regard to the first ground stated 
above, the Magistrate frankly admits that he 
is a friend of Kirpa Ram in the ordinary way 
in which he is a friend to many other 
respectable gentlemen. He also admits that 
on one occasion Kirpa Ram and himself and 
a party of gentlemen of the city went to 
Kashmir together. Bat with reference to 
the assertion that he stayed with Kirpa 
Ram at the time of Dehli Durbar, the 
Magistrate says that they simply had tents 
somewhere near each other in a public 
‘ visitor’s camp.” 

As regards the second ground, it is now 
stated that the relationship between Kirpa 
Ham and the complainant is this, that 
Kirpa Ram’s sister is married to one Gopal 
Das whose sister is married to complainant. 
I do not think that this relationship is very 
close. It seems to me that this circumstance 
in itself is not sufficient reason for supposing 
that a respectable mao like Kirpa Ram 
would coD.sent to try to influence a respect¬ 
able Magistrate like Lala Ram Chand to do 
injustice simply because of the connection 
aforesaid. It is also noticeable that before 
the District Magistrate the accused person 
and his Counsel were unable to say what 
the relationship between the complainant and 
Kirpa Ram was, and it may also be remarked 
that before me complainant’s Counsel, Mr. 
Nand, Lai says that his instructions are that 
there is no connection whatever between the 
two men. 

The Afagistrate has completely refuted the 
3rd ground stated above. It is quite natural 
for the Court in the first instance, at a time 
when, as very often happens in such cases, 
the dispute turns out to be one for a Civil 
Court, to admit to bail at a low figure, 
namely, R.^. 200; but after examining the 
complainant at length and coming to 
understand the case better, the Magistrate 
saw that the case was more serious than he at 
first imagined and so very properly raised the 
bail to Rs. 1,000. 

Again, with regard to the allegation that 
the Magistrate tried to compel the accused 
to compromise with the complainant, there 
is absolutely notlnng on the record to support 
it, and the Magistrate denies the allegation 
in tolo. 

Turning to the 4th ground, the story about 
Mangal Sain seems to me a mere cock-and- 
bull story, while as regards Devi Ditta Mai, 
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that gentleman has actually given bail for 
the accused, and, therefore, there is no reason 
whatever to suppose that the charge brought 
Against him has anything to do with the 
present case at all. In the petition it is 
plainly stated that the complainant brought 
a charge against Devi Ditta Mai and this is 
very good instance of the reckless and 
extravagant statement that is often made 
in petitions of this kind. When Mr. Nand 
Lai denied that the complainant had brought 
that charge and when it was pointed out to 
Mr. Nand Lai that the Magistrate also 
makes a similar denial, it had to be admitted 
that the charge against Devi Ditta Mai 
under section 604 of the Indian Penal Code 
was brought by one Niranjan Das. 
This Niranjan Das is said to be a servant 
of one Thakar Das, whose eon is said 
to be betrothed to the complainant’s 
daughter. In my opinion, the above state¬ 
ment shows that these grounds may be 
wholly rejected. 

Looking at the case generally, I see no 
reason to suppose that Lala Ram Chand will 
do anything more or less than his duty. If 
he wrongly convicts tlie accused, the 
accused always has tlie Appellate Court open 
to him. 

For these reasons, I reject the applica¬ 
tion. 

Petition rejected. 


MADRAS HIGH COURT. 

CntMiHAn Revi.sion Case No. 40D of 1911. 

Cki.\iiNAL Revision Petition No. 373 

OF 1911. 

February 1, 1912. 

Present-. —Mr. Jirsiice Miller. 

In re VKLLAl OCHA THEVAN — 

Accused—Petitioner. 

Peml Code (/Ir/ XFA'of s. -ai—T/ir// of nir. 

rennj no/c.s— of accused after >noufhs~Xo 
presumption of (/nitty knoicledye. 

Whoro IH months after a tiu'fb of enrronev notes 
a few of them wore fonn<l in the possession of tlie ac¬ 
cused, and no other suspiciou.s circnmstancos M'oro 
found against luni: 

Held, tliat thoro was no presumption of guilty 
knowledge on his part in the absence of an explana- 
tion and consequently the fact that he had given a 
false oiplanatiou of his possession was not sufircient to 


warrant his convictionlfor dishonest retention of stolen 
property. 

Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Sub- 

Divisional Magistrate of Dindigul, in Crinii 

nal Appeal No. 73 of 1911, preferred against 
the conviction and sentence passed by the 
Stationary Second Class Magistrate of 
Dindigul, in Calendar Case No. 23i of 1911 

Mr. C. Madhatan Nair, for the Petitioner 

Mr. D. Devadoss, for the Public Prosecutor 
for the Crown. ’ 

ORDER.--The evidence in this case is 

that 18 months after a theft of 29 currency 
notes, each of the value of Rs. 100, four of 
the stolen notes were found in the possession 
of the accused. He did not explain the 
pos.session but denied that he liad ever hr.d 
the notes with him. 

The question is whether, under these cir¬ 
cumstances,the Afagistrate.s were right in con¬ 
victing him of dishonest retention of stolen 
property. 

There is no circumstance to suggest that 
he was the thief an<l in the case of ^currency 
notes, at any rate of tliose not of large value 
it seems to me impos.sible to hold that posl 
session, a year and a lialf after the theft of a 
few of ihe stolen notes is by itself evidence 
pointing to guilty knowledge on the part of 
the possessor J do not 6nd in the jugd.nent 
Of the Courts below anything to suggest 
that the accused is not a person who is likely 

'’^“’‘’^■■‘•'“83 to the nmount of 
Rs. 400 in a .single transaction, so as to render 
.siisp,c.ou.s his posses.sion of fonr notes of 
Re. 100, which were all stolen on the same 

occasion, or any other suspicious rireum 
stance again-st liim. ' 

1 find then no circumstances .stated in the 

judgment of either Court below which 

would jmstify a presumption of guilty know- 

ledge in this case in the absence of an 

explauation, and consequently the fact that 

the accused has given a false explaiiatbu 

of his pos.,es.s,on is not sumcient to warrant 
his conviction. 

1 must set aside the conviction Tho 
sentence of impri.sonment has already expired 
llie line must be refunded, if paid. 

Conviction set aside 
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RADHA KISHAN EMPEROR. 

PUNJAB CHIEF COURT. 

Criminal Petition No. 1340 of 1911. 

November 20, 1911. 

Present'. —Mr. Justice Kensingrton. 
RAUHA KISHAN and others—Convicts — 

Petitioners 

versus 

EMPEROR —Re9pondent. 

Penal Code (Art XLV of 18C0), l-^^—Pcr.^ons 
}yissing bij the village of their enemic.-i^Attack bij the 
villagers—‘Revision -Pou-cr to gnash conviction of per- 
Kons not applying Jor revision-^Criminal Procedure 
Code (Art V of 189S), xs. 439, 562. 

Persons by simply passing close to the viliojye of 
their onomios cannot be convicteil under section 143, 
Indian Penal Code. 

Tiie Hiffh Court has power on revision to quash 
the conviction of the accused who have been 
dealt with by an Appellate Court under section 
5(32, Criminal Procedure Code, 1898. even if the convicts 
have not moved tlio High Court to exorcise that 
power. 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the Sessions Judg:e, Rawalpindi Division, 
dated the 9bh September 1911, atFirminff that 
of the Additional District Magistrate, e.ver- 
cising enlianced powers under section i.O, 
Criminal Procedure Code, Rawalpindi, dated 
the 26th August 1911, convicting the 
petitioners. 

Mr. Vaughan, for the Petitioners. 

•lUDGMENP.—The two Hevi.siona No.s. 
1310 and 1398 may be dealt with by ono 
order. They cover the cases of four Brahman^ 
aged 40 to 70 of tlie village Mohra Bhattan, 
who have been convicted under section 143, 
Indian Penal Code, and sentenced to six 
months’ imprisonment, their appeal being 
rejected by tl»e learned Sessions Judge. Two 
other men, named Natha Singh and Diwau 
Chand, sons of accused Pretn Singh aged 70, 
were also convicted and similarly sentenced by 
the Magistrate, but in their case tlie Sessions 
Court has applied the provisions of seel iou 
562 of the Criminal Procedure Code, and (hey 
are, therefore, not included in either of the 
petitions for revision. At the same time, 
their case stands on exactly the same footing 
and I propose to deal with them also on 
revision. 

It appears to me quite impossible to accept 
the theory upon svhich all these petitioners 
have been convicted, undfr seciion 143, 
Indian Penal Code. There was, no doubt, 
bad feeling between the Brahmans concerned 
and the Muhammadan residents of the village 


Jamat and it is possible that some dispute 
about a woman may be at the bottom of the 
trouble. The theory that the present peti¬ 
tioner, Ishar Das, is intrigning with this 
woman is, however, very improbable. His 
age is given by the Magistrate at different 
places in the record at 40 or 45, but in the 
judgment he is described as a rather frail old 
man between 50 and 60, He is present before 
me and certainly looks well over 50 and so 
far as can be ascertained from him, he has had 
no previous direct connection with the villag6 
Jamat and has never lived there as stated by 
the Magistrate. I do not overlook the fact that 
in his evidence he alluded to an intrigue 
between him and Mnsimmat Saido, but there 
is great doubt whether the evidence on the 
point is correct and at any rate the intrigue, 
if there ever was one, must have been a matter 
of a long time ago. 

The broad facts of the case which thei’e 
is no getting over are, that an attack was made 
on the petitioners on the 7th July as they 
were passing the village Jamat. Ishar Das 
and his elder brother Gharib Singh were 
singled out for attack. Gharib Singh was 
struck once on the head and killed on 
tlie spot and Ishar Das was very severely 
beaten on the head, back and arras, the 
ulna-bone of one arm being broken. There 
is no evidence whatever that anyone else was 
injured on either side and there can hardly 
have been a general fight, or if there was, the 
resistance offered by the petitioners to it was 
of the feeblest descriprion. The Magistratehas 
in separate cases punished certain men of 
Jamat, and a9 regards the latter the proceed¬ 
ings are not now before me. It appears, 
indeed, that the principal offender, Ditta, 
has nob oven appealed to the Sessions Judge. 

Tiie lower Courts have found that the 
petitioners went out of their way to pass the 
village Jiiinat with demonstrations likely to 
cause a breach of the peace. It is nowhere 
definitely explained how section 143, Indian 
Penal Code, is applied, but apparently it is 
assumed that the intention of the petitioners 
was to commit an offence under section 504, 
Indian Penal Code. A conclusive reply 
to this assumed version of the facts is 
that if the petitioners were intending to bring 
on a fight, they would hardlj', being in com¬ 
paratively small numbers, have ventured to 
challenge the whole village Jamat. Moreover, 
it is quite clear that the petitioners themselves 
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did nofc B^ht and nothing actaally happened 
except that some men from Jamat came out 
and mercilessly attacked Gharib Singh and 
Ishar Das without meeting with any re¬ 
sistance from any of the other petitioners. 

Under these circumstances, I cannot follow 
the lower Courts. It seems certain that the 
attack on Gharib Singh and Ishar Das was 
almost entirely unprovoked and that it was 
a sequel to previous fighting between the 
villages a few days before. Even if it is 
assumed that the petitioners went out of their 
way to pass Jamat\n an aggressive manner, it 
is quite unreasonable tojump to the conclu¬ 
sion, without any evidence to support it, that 
their intention was to begin fighting. The 
lower Courts appear to me to have 
gone out of their way in holding that auy of 
the petitioners was actively responsible for 
the sadden and violent attack made upon 
Gharib Singh and Ishar Das. The evidence 
as to insult offered by the petitioners is quite 
untrustworthy and should be disregarded 
seeing that none of the Jamat men were 
even injured in the smallest degree. The 
most that can be said is that the petitioners 
were incautious iu passing close to the 
village of their enemies, bub to treat this as a 
case of wanton trespass upon the Jumat lands 
is to take a very exaggerated view of the 
petitioners’ conduct. 

I cannot see that any of the petitioners are 
seriously to blame for what actually happen¬ 
ed, least of all the old man Ishar Das who 
was himself so badly hurt, and I do not think 
that any offence has been proved against 
them. Both the petitions are allowed and 
I also take up on revision the case of Natha 
Singh and Diwati Chaud who were similarly 
convicted witliout real cause. All six men, 
namely, Ishar Das, Prem Singh, Radha 
Kishan, Teja Mai, Natha >Siugh and Diwau 
Chaud are acquitted. Ishar Das and Prem 
Singh are discharged from the bail to which 
they have been admitted by this Court and 
Natha Singh and Diwan Chaud are released 
from the security demanded of them by the 
lower Appellate Court, under section 5G2 of 
the Code of Criminal Procedure. Radha 
Kishan and Teja Mai who are still iu jail will 
be now released. 

Revision allowej. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 248 op 1911. 

Criminal Revision Petition No. 191 

OP 1911. 

February 9, 1912. 

Mr. Justice Abdur Rahim. 

AMAVASAYA CHINNA KRISHNA 

REDDY AND OTHERS—ACCUSED — PETITIONERS 

versus 

MARRI POLIAH op CHILAMANUR— 

Complainant.. 

Penal Code (Act XLVoflQtO), s. 447 —Entnj in 
order to assert a riykt on land—Criminal trespass — 
Intention to intimidate, etc., must be found. 

An entry on land iu another man’s possession, solely 
ill order to assert a right in the land, docs not con¬ 
stitute ‘criminal trespass’ within section 447, Indian 
Penal Code. The intention to intimidate, insult 
or annoy, or to commit an offence must bo dis¬ 
tinctly found. 

Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Joint 
Magistrate of Gudur, in Criminal Appeal No. 
2 of 1911, presented against the judgment 
of the Second Class Magistrate of 
Veiikatagiri, in C. C. No. 294 of 1910. 

Mr. iT. P. M. Me7ion, for the Accused. 

ORDER.—The conviction under section 
417, Indian Penal Code, cannot be sustained. 
None of the Magistrates find that the in¬ 
tention of the accused in entering upon 
the land in dispute was to intimidate, 
annoy or in.sult the Prosecution witness 
No. 1 or to commit any offence. The only 
inference to be drawn from the facts, as 
disclosed in tlie evidence, is that the accused 
entered the laud iu order to assert the right 
which tliey claimed in the laud, but that is 
not sulUcieut to bring the conduct within the 
definition of criminal tiespass as given in 
section 411, Indian Penal Code. I set aside 
the convictions of all the accused under 
section 417 and also the .sentences against 
the accused Nos. 1 to 1. The Sues, if paid, 
by the accused Nos. 1 to 4 will be refunded to 
them. The conviction of the fifth accused 
under section 323, Indian Penal Code, is 
supported by evidence and will stand. But 
as he has beeu sentenced by the Joint 
Magistrate under section.s 323 and 447 
Indian Penal Code, to a fine of Rs. 15* 

1 reduce the fine against the fifth accused to 

Rs. 12. 
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PUNJAB CHIEF COURT. 

Crimixad Appeal No. 528 of 1911. 
November 11, 1911. 

Present: —Mr. JuvStice Johnstone. 
SUNDAll SINGH— Convict—Appellant 

versus 

E M PE H0 R—P ROSECUTOR—p esfonde nt. 

Pcun} Coiie A7,p of 18G0), f.v, 302, 304— 

Dciith bij i‘tr(in(julntion — Sentence. 

I’lic accused had been appointed a rcilhn to watch 
certain crops of 'rram. The deceased came to the field 
and began to stcjil the stuff. Thereupon the accused 
and the dece.ased t|uaiTc!led and proceeded to tight. 
The accused got the deceased downand stiangled him 
to death with his hands: 

llchl, that the accused was guiltv of an offeiico pun- 
ishablo under the 2n(l part of section 304, Indian Penal 
Code, anil that sentence of four ycar.s’ rigorous im¬ 
prisonment was quite siJfhcient to meet the ends of 
justice in the case. 

Appeal from the order of the Sessions 
Judge, Gujiauwala Division, at Lahore, 
dated the 25th July 1911, convicting the 
appellant. 

Mr. Nnnd Lai, for the Appellant. 

Mr. Brcadivay, for the Uespondent. 

JUDGMENT.—The accused, Sundar Singh, 
was committed for trial to the Sessions Court 
under section 302, Indian Penal Code, for the 
murder of one Kalu, r7i?Jira. The story is a 
very simple one. Sundar had been appointed 
as a rakha to watch certain crops of gram. 
When he saw Kalu come there and 
begin to steal the stuff, he remonstrated with 
him, and the two quarrelled and proceeded to 
fight. Sundar Singh, being the stronger of the 
two, got KhIu down and strangled him with 
his hands and then went oft to the village and 
informed the Lnmbordar tliat he had had a 
fight with Kalu and had injured him and 
that Kalu was dead or about to die. 

The above is brietly the story of the prose¬ 
cution. There is no doubt that Kalu did die 
at the time, ^\'^hen his body was examined 
later on by the Assistant Surgeon, that 
(jdiccr’s opinion was that the cause of death 
was strangulation. On the left side of the 
neck w<'re found marks as of fingers and the 
tissues underneath the skin undej’those marks 
were found bruised, while the lungs and 
other organs were in a condition indicating 
suiTocution. On the right side of the neck, 
there was a wound half an inch deep, and it 
KCems that a great deal of blood poured out 
of that wound, but it is quite clear that that 
wound was not the cause of death. It does 


not appear to have injured any vital blood 
vessel, and there is not the slightest reason 
to suppose that such an injury could have 
caused the death of au able-bodied 
man. 

The accused, no doubt, denies having strang¬ 
led Kalu, and there is no direct evidence on 
this point. Two witnesses for the prosecu¬ 
tion alone seem to have seen the fight between 
the two men and all they can say is that they 
saw Sundar Singh throw down Kalu and get 
on the top of him. Nevertheless, in ray opinion, 
that evidence given by witnesses evidently 
inclined to favour the accused is quite suffi¬ 
cient, coupled with the medical evidence, 
to prove the theory of the prosecu¬ 
tion. 

It i.s part of the case for the prosecution 
that the wound on the right side of the neck 
was probably caused after death in order to 
divert attention from the strangulation aud 
to support the accused’s story that in the 
cour.se of his fight with Kalu, he threw Kala 
down and that Kalu in falling struck his r.eck 
upon a sickle lying on the ground, but 
there is no need to make suppositions of this 
kind. What is most likely correct is that 
Kalu had a sickle with him for the purpose 
of cutting the gram which he wished to steal, 
aud that in the struggle, somehow or other, he 
got wounded with that sickle. 

According to the prosecution, he was at 
once strangled, and the learned Counsel for 
the accused person argues that this cannot be 
so because in a dead body the blood ceases very 
quickly to bo fluid, aud, therefore, upon the 
above supposition it would be impossible that a 
large quantity of blood, as has hsen alleged, 
should have been effused all over fcheplace. But 
a reference to the standard works on Medical 
Jurisprudence shows that even in ordinary 
cases of death blood does not coagulate until 
aboub4hour.s after death, aud see Taylors 
i^Iedical Juri.sprudence, Sixth Edition, Volume 
I, page G22, showing that in cases of suffoca¬ 
tion, the blood remains fluid for a very much 
longer time. There seems, therefore, nothing 
ill ilie above objection. 

One slight discrepancy in the case for the 
prosecution should prehaps be noticed. 1“ 
the first report, the Lamhardar said that the 
accused had told h ira that he had beaten 
him with a da7ig, whereas in Court there m 
no mention by any body of the accused hav¬ 
ing a davg at all. The i>Mm6ardar, howeveti 


INDIAN OASES. 


319 


Vol. XVj 

OAMBSHI LAL V. NAND KISUORE. 

suflicienUy explains this by saying that it 
was one Mani who suggested the idea of dang 
to him and that accused never said that he 
had used such a weapon. 

I am convinced, then, that the accused 
really did kill Kalu intentionally and tha^- the 
conviction is correct: but it is doubtful 
whether seven years’ rigorous imprisonment 
is not too severe a sentence. Siindar 
Singh was doing his duty in preventing 
Kalu from stealing gram and this circum- 
otauce, coupled with the fact that Kalu, who 
also seems to be a man of considerable physical 
strength, started a desperate struggle with 
him, affords some slight excuse for Sundar 
Singh’s proceeding to extremities. I, there¬ 
fore, accept the appeal, uphold the couviction, 
and reduce the sentence to four years’ rigo¬ 
rous imprisonmeut. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 195 of 1912, 

May 6, 1912. 

Mr. Justice Karamat Husain. 
GANESHI LAL— Applicant 

versus 

NAND KISHORE —Opposite Partv. 

Criminal Proccdnre CoJe (Aci V 1898), s. 170— 
'Consc'ixicncc”, mcnnimj of—Pcnal Code (Act XLV oj 
1880), s. 40S—Criminal breach of committed nt 

the brunch ofice of a linn—^y|^et}u‘r the Cowl at the 
Head offu r of the firm can trii—jHri>idicfion. 

TUo word “•uun'^ociueuco” in section 179 of the Ci imi- 
ual Procedure Code means u conaecjucnec vvhieh forma 
a part ami [larccl of tlio oITenco. It docs not mean 
a eonaequeneo which is not such a direct result of the 
act of the otTendors as to form no part of that 
offence. 

Bohn Lai v. Ghansham Dus, o A. L. J. 333, A. W, 
N. (19U8) 115; 7 Gr. L. J. 394, referred to. 

If an otTence under section 40S is committed in a 
hranch of a firm, the Court at the Hoad othcc of tin 
lirm has no jurisdiction to try it. 

Coirillc V. Kriahto Kishorc 26 C. 74(5; 3C.\V.N 
508; Queen /vpmres.s v. O'Brien, 19 A. Ill, referred to 

Revision against an order of the Sessions 
Judge of Cawnpore. 

Mr. Satija ChatiJra Mu^erjee, for the Appli- 
cant. 

Mr. R. Alston^ for the Respondent. 


ORDER.—In this case, Nand Kishoro 
lodged a complaint against Ganeahi Lai. The 
substance of the complaint is as follows:— 
The head office of the complainant is at 


Cawnpore. A branch of the firm was opened 
at Gauriganj, District Sultaupur, in Sam.hit 
1964. The accused was appointed a 

gumashta and his share was fixed at four 
annas in the rupee. He worked till 
Sarnhat 1966 and was asked to come to 
Cawnpore. The accused seamed to have 
been guilty of criminal breach of trust. The 
complainant directed him to close the 
shop at Gauriganj and not to re-opeo it until 
the coraplainaut had gone there and liad 
checked tiie account. The complainant 
went to his home at Bhiwani iu the Hissar 
District. IVlien he returned in 1907, it came 
to his knowledge that the accused had 
opened the shop and misappropriated the 
money realized by him which he had to send 
to Cawnpore A sum of about Rs. 1,583-14 6, 
has been misappropriated by him. When the 
complainant was examined, he distinctly 
stated that the accused misappropriated 
the money belonging to the branch of the 
Eirm at Gauriganj. The Magistrate to 
whom the complaint was made came to 
the conclusion that he had no jurisdiction 
inasmuch as the offence appeared to have 
been conimitteu in Gauriganj. In revision, 
the learned Judge was of opinion that the 
Court at Cawnpore had jurisdiction. In 
his order, he says: “The fact.s alleged con¬ 
stitute an even stronger cue for jurisdiction 
in the Oownpore Courts than did tlie facts 
in a previous casc, Queen Empress v. 
O'Bnen (1) or in Colville v Kristo 
Kishorc Bose (2). Having regard to 
section 179 and to the above rulings in 
explanation tliereof, I fin<l that the Magi.s- 
tiate had jurisdiction to proceed with the 
case. An application in revision is made 
to this Court and it is urged on behalf of 
the applicant that tlie order of t.he Joint 

Magistrate is right. Section 179 of tfio Code 

of Criminal Procedure runs as follow.s: — 

When a peison is accused of the commi.s. 
sion of any offence by reason of anytliing 
which lias been done and of any consenuence 
which has ensued, aucli offence may be 
inquired into or tried by a Court within the 
local limits of whose jurisdiction any such 
thing has been done or any such consequence 
has ensued.” The word “consequence” in this 
section, iu my opinion, means a consequence 

(1) 19 A. 111. 

(2) 2G C. 745j 3 C. W. N. 598. 
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winch forms a part and parcel of the offence. 
It does not mean a consequence which is not 
such a direct result of the act of the offender 
as to form no pai t of that offence. In Babu 
Lai V. Qkansham Dass{'^)y it is remarked: *‘It 
is contended that section 179 by reason of 
the words contained in it, ‘and of any con¬ 
sequence which has ensued, ‘gives the Magis¬ 
trate at Aligarh in this case jurisdiction. 
But the only reasonable interpretation 
which can be put upon these words is that 
they are intended to embrace only such 
consequences as modify or complete the 
act alleged to be an offence.” The above 
remarks support the view I take. The 
lose to the principal firm at Cawnpore is, 
therefore, not a consequence of the act of 
the accused committed at the branch of the 
6rm within the meaning of section 179, 
Criminal Proceduie Code. In the case of 
Colville V, Kristo Kishore Bose (2), I tind 
the following passage: “He seems to have 
thrown out in the course of his 
judgment, that he has no jurisdiction to 
take ognizance of the complaint, because the 
offence, if any, was committed at Shalimar 
within the jurisdicHon of the District Magis¬ 
trate of Howrah. Bub it appears to us that 
the monies having been received from the 
complainant’s firm at Calcutta and false 
accounts, as stated by the complainants, 
having been rendered in Calcutta, the 
Presidency Magistrate has juri.sdiction to 
take cognizance of the complaint in question.” 
The above facts are very different from the 
facte of the case before me and the case 
is no authority for the proposition that if 
an offence under section 40? is committed 
in a branch of a linn, the Courts at the 
head office of the firm will have jurisdiction. 
In tlie case of Qii,ten-Empress v. O'Brien{\)^ the 
facts were also different, and the loss to a 
branch of the firm was not held to be a loss 
to the principal lirni at another place. For 
tlie above reasons, 1 liold that the Courts 
at Cawnpore have no jurisdiction to proceed 
witli tlie case, and .set asiile the order of tlie 
learned Sessions Judge. Let the record be 
returned. 

Order set aside, 

(:0 5 A. L. J. 33:3; A. \V. N. (lyOb) 115; 7 Cr. L, J. 


MADRAS HIGH COURT. 

OniMiNAL Revision Case No. 570 of 1911. 

(Criminal Revision PeriTiON No. 413 

OF 1911.) 

April 30, 1912. 

Present: —Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 

BHIMARAJA VENKATESWARULU— 

Petitioner 

versus 

MOOVA BAPULU— Resiondenf. 

Criminal Procedure Code {Act Ko/lSOS*, s. 195 — 
Penal Code (Act XLV of 1860), s. 211— False in/ormo- 
t/o« given to Police—Order of Magistrate to remove 
case from Police file — Sanction. 

Wlioro tUe inforination given to tho Police was re¬ 
ported to be false and tho Magistrate, in consequence, 
ordered the Police to remove tho case from their 
lile; 

lleldy that in order to initiate proceedings under 
section 211, Indian Penal Code, against tho informant, 
tl)C sanction of the Magistrate was not neces¬ 
sary. 

V. (luscn-Empress, 7 M. 292, referred 
to. 

Petition, under sections 435 and 4^9 
Criminal Procedure Code, praying the High 
Court to revise the proceedings of the 
District Magistrate of Guntur, dated 30th 
June 1911, dismissing the petition presented 
to him by petitioner against the proceedings of 
the 2nd Class Magistrate of Bapatla, dated 
30th March 1911, in Miscellaneous Case No. 

5 of 1910. 

Mr T. Prakasam^ for the Petitioner, 

Mr. J, L. Rozarioy the Public Prosecutor, 
for the Crown. 

Mr. V. RiimaJosSy for the Respondent. 

ORDER.—In this case, information was 
given to the Village Magistrate and to the 
Station House Officer, and the latter referred 
the case as false to the Stationary Sub- 
Magistrate, who issued an order to tbo 
Police to remove the case from the file as 
false one. In these circumstances, the 
sanction of the Magistrate for proceedings 
under section 211, Indian Penal Oode, is not 
required by section 195, Criminal Proceduv® 
Code, [/fairtusowu V. Queen-E/npress (1)J» 
and, consequently, the sanction which th® 
Sub-Magistrate has accorded, and which the 
District Magistrate has confirmed, is ^ 
sanction not contemplated by the Code ot 
Criminal Procedure. On this ground, we 
revoke it. 

Sanction revoked. 


(1) 7 M. 292. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 8 of 1912. 

May 3, 1912. 

Present: —Mr. Lindsay, J. 0. 

LAL BEHARl LAL, minor under the 
GQARDIANSHIP OP KANHAI LAL, HIS 
UNCLE AND NEXT FRIEND—PLAINTIFF 

—Appellant 


versus 

RAM DIAL and others—Dependants— 

Respondents. 

—Whole Tnuqaddamn referred-^Power 
to arbitrator to award money or impoac other conditton-'i 
when asked to divide property—Dufy of Court in deal, 
ing v'ifh award ichen fairly made. 

Whoro parties apply to the Court to refer tljoir 
muqaddoma totho arbitration of a particular person, 
the words used in the application shouhl not he in¬ 
terpreted in a narrow sense hut should he taken to 
inoan that the parties ask for the settlin" of all their 
disputes through arbitration. 

Where an arbitrator divides property in a particular 
manner or in dividing it lays down ceitain directions 
or awards certain amounts to one partv, his act is 
well within his jurisdiction and the Court is not 
competent to interfere with the award on its 


Whore parties asrree to refer their disnuto to the 
decision of an arbitrator, they ouj-lit notbeallowod to 
resilo from the position which thev took up at the 
time of the reference and objections which are 
merely technical and not objections of substance 
ahould not be allowcdto prevail .so as to disturb an 
award, which lias been fairly made and which, when 
the real naturo of tho clispiito betwoon tho parties is 
looked to, mi»;ht reasonably lie considered as directcal 

to a decision on the mutters winch were in 
dispute. 


Appeals asrainst an order of the Subordinate 
Judge, Tahsil Illswan, Sitapnr, dated 2Sth 
October 1911. 

The Ilon’ble Rai ^ri Pam and Rabu Chhotc 
Lai, for tlie Appellant. 

Babii Basndeo Lnl, Pandit Ooknran Nath 
Mtsru and Rabu Ohhnil Bvhari Lai, for the 
Re-spondent-s Nos. 1 A' 3. 

JUDGMI'iXI. — Rotli tlie.se appeals arise 
out of a suit whicli was instituted in the 

Court of the Subordinate Judge of Tahsil 

Biswan in the District of Sitapur by one Lai 
Rehari Lai, a minor, in which he sued for 
partition and claimed that he was entitled to 
a third share in certain joint family property 
de.scribed in lists wliich were attacliod to his 
plaint. The three defendants in the case 
were his brothers, Ram Dyal and Kunj Behari 
Lai, defendants Nos. 1 and 2 re.spectively, and 
'Mu$ammat Sant Koer, defendant No. 3, ’who 


is the widow of the plaintiff’s deceased bro¬ 
ther one Oudh Behari Lai. It appears that 
the plaintiff and his two brothers (defendants) 
are the sons of one Maharaj Ganga Din, who 
died in the year 1902. At the time of Ganga 
Din’s decease, the other brother, Oudh Behari 
Lai, was still alive. He is proved to have died 
in March or April 1908. The case which the 
plaintiff Lai Behari Lai set up was that the 
family continued joint after the decease of his 
father Ganga Din and that the property was 
still joint at the time the suit was filed; and 
he alleged that as his brother Oudh Bihari 
Lai ha,d died, he was entitled to a one-third 
.share in the joint property. In paragraph 4 
of his plaint, Lai Behari Lai referred to a 
certain circumstance which was pointed to as 
furni.shing the occasion for this suit. He 
stated there that in certain mutation proceed¬ 
ings, which were taken after the death of 
Oudh Behari Lai, the first defendant Ram 
Dyal falsely stated that tliere had been a 
partition previous to Oudh Behari Lai’s death 
in this way, namely, that Ram Dyal and Oudh 
Behari Lai had separated themselves from the 
plaintiff and his otlier brother, Kunj Behari 
Lai, Ram Dyal and Oudh Behari ramaining 
joint as amongst themselve.s. It was further 
stated that in these mutation proceedings,Kunj 
Behari at first objected to mutation being 
made with respect to Oudh Behari L il’.s 
share in tiie name of the defendant Ram Dyal 
and that these objections weie afterwards 
withdrawn on the understanding that tlie pro¬ 
perty was ro be entered in tlie name of Oudh 
Beliari’s widow, yfu^nmynat Sant Kuar. In 
paragraph d of the plaint, it was represented 
that the plaintiff had an apprehension that 
his interest would suffer if he did not apply 
for partition of the property and in paragraph 
7 he denied that any partition had ever taken 
place or that if any so-called partition had 
been made it was not in any way binding upon 
him. Tlie principal defence was set up by 
the first defendant. Ram Dyal. According to 
him, a partition was effected between the bro- 
thers in the year 1906 in which certain pro¬ 
perty, mostly moveable, was divided between 
the parties while as regards the immoveable 
property it was agreed between the parties 
that the income should be divided without an 
actual division by metes and bounds of the 
estate. It was further alleged that after the 
death of Oudh Behari in April 1908, the par¬ 
ties decided to divide the property which had 
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I.Uherto remaioed joiDt and that for that 
purpose an arbitrator, one HardeoBaksb. bad 
been called in wbo bad divided off the shares 
in all the property with the exception of cer¬ 
tain small items. It was further stated that 
in pursuance of the division made by Hardeo 
Baksh, an award was drawn up in the shape 
of a partition deed but that the parties in 
order to avoid expense had not had the docu¬ 
ment stamped so as to make it a binding: docu¬ 
ment in law. Ram Dyal alleged that the suit 
was a collusive one which the plaintiff had 
been put up to bring in order to obtain a 
larger share of the family property than that 
to which he was properly entitled. Musammat 
Sant Koer, the widow of Oudh Behari Lai, 
made common cause with the defendant Ram 
Dyal with whom it appears she is still living. 
Knnj Bfchari supported the case of the plain¬ 
tiff. In his written statement, he explained 
how he came to withdraw his objectiors in the 
mutation case which was filed after the death 
of Oudh Behari, He stated that when Oudh 
Behari died, his widow was pregnant and 
that it was agreed between him and 
Ram Dyal that in the event of the widow 
not giving birth to a son. Ram Dyal was to 
pay Rs. 20,000 toKunj Behari in order to buy 
off his claim against any share po.ssessed 
by Oudh Behari. It i? shown from the evi¬ 
dence that a promissory-note for Hs. 20,000 
was executed by Ram Dyal in favour 
of Kunj Behnii on the l.st September 1908. 
Four issues were raised on these pleadings by 
the Subordinate Judge, the 3rd of which re¬ 
lated to a question of Court-fee payable on 
the plaint. Tliis issue was decided as a pre¬ 
liminary issue in favour of the plaintiff. The 
three issues which remained were as fol¬ 
lows:— 

(1) Was there any partition of the joint 
family property in 1906 and 1908 as alleged 
by Ram Dyal? 

(2) If so was the plaintiff not bound by 
that partition? 

(3) . Is all the property in suit joint pro¬ 
perty ? 

If not, how much of it is? 

Tliese issues were framed on the 13th 
April 1911 and on the ISth of the same 
month, Ihe plaintiff by a petition asked that 
another issue might be framed, namely, whe¬ 
ther the alleged partition was or was not 
.^alid, whether it was fair or whether it was 
prejudicial to the interest of the plaintiff. 


The Subordinate Judge, however, declined to 
frame a new issue, saying in bis order on the 
petition that the matter then raised was 
already included iu ono of the issues which 
had been already framed. After this, certain 
evidence was produced but before the evidence 
was completed on either side, a petition was 
filed before the Subordinate Judge on the 
1st September 1911 by the parties in which 
they stated that they agreed to refer the 
case to arbitration. The Subordinate Judge 
sanctioned the reference and the case was 
made over to flardeo Baksh the arbitrator 
who was nominated by the parties. In due 
time, the arbitrator filed his award and 
both sides took objection, to certain items 
of it which are now in dispute in this appeal. 
One of the items with which we are now con¬ 
cerned related to a certain piece of property 
which is described as a mua^ of 
Mouzah Raipur. 

According to the award, this mwo/i 
area in Raipur was held as shankalap land by 
the parties. The arbitrator stated that in the 
partition proceedings, which he had carried 
out in the years 1908-1909, this area had 
been allotted for the support of the parties 
mother. The arbitrator decided that tbo 
income of this property was to be made over 
to the plaintiff for his education until he 
should come of age in the year 1327 FasU 
and that after that date, the parties were to 
divide the property in equal shares. The 
other item about which there is a dispute 
is a sum of Rs. 5,000, which the arbitrator 
declared should be paid to the plaintiff Lai 
Behari by the defendant Ram Dyal. Ihe 
objection taken in the Court below with 
respect to these items was that the award 
was invalid as being made beyond the 
authoiity of the arbitrator. The learned 
Subordinate Judge upheld these objections 
and corrected the award accordingly, 
Behari, who is the appellant in First Civi 
Appeal No. 8 of 1912, now asks this Court 
to hold that the order of the Sabordinato 
Judge was wrong* It ift conteLded in bis 
behalf that both these items of the award 
should be allowed to stand and that the 
arbitrator had authority to deal with them- 
The sole question, therefore, which has to ® 
decided in this appeal is what was the scope 
of the reference made to the arbiti^nr 
Hardeo Baksh. This must be determmed by 
the language of the agreement which t e 
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paifcies puk into Coark on the Isfc Sepkeraber 
19H and in interpretiogr the langnage of this 
document, ifc is permissible to refer to the 
circumstances in which the agreement came 
to be filed. Broadly put, the argument for 
the appellant is that the matter before the 
arbitrator was in substance the claim of 
Ijal Behari to a one-third share in the 
joint family property. On the other hand, 
for the respondents, it is contended that the 
only points in difference with which the 
arbitrator had to deal were those which were 
formulated in the three issues which the 
Court had still left undecided at the time 
the reference was made. To turn now to 
the language of the petition for leave to 
refer, we find that it was stated there that 
the parties had agreed that the case 
{muqaddama) should be made over for 
decision to the arbitrator or Hardeo Baksh. 

I he petition also set out that three other 
matters were to be referred for the 
arbitrators decision, namely, (1) the pio- 
missory-note dated the 1st September 
1908 for Rs. 20,000, which Ram Dyal had 

executed m favour of Kunj Behari Bal, (2) 
the disposal of the property of the mother 
ot the parties who died in 1909, and (3) the 
disposal of certain deb ‘9 which were said 
to be due to the estate by one Basant Singli 
and which were said to have been recovered 
by the defendant Ram Dyal It was 

mentioned that as regards tliese debts, the 
dispute was in this way, namely, that Ram 
Dyal contended that ho had paid these debts 
to Kunj Behari. Kunj Behari. on the other 
hand, denied tliat be ever received them. 
The arbitrator was given authority to take 
evidence or not as he thought tit. and he was 
empowered to decide the c.ase in any way 
he chose. The question of co.sts was to he 
re.served for the decision of the Court. In 
dealing with the question of interpretation 
of an agreement to refer, it may, I think, he 
laid down as a correct proposition that 
such agreements should be construed as far 
as possible in favour of the authority 
the arbitrator. The petition for leave 
refer is couched in very general languag 
and I do not tliink it would be proper t 
construe it in the narrow sense suggested o 
behalf of the respondents, namely.^ that, th 
arbitrator was called on to decide the forms 
issues upon which the Court had passed n 
judgment. It seems to me that the e? 


0 


pres.sion muqaddama**, which is used in the 
petition, indicates tliafc the parties were 
desirous of having the whole dispute settled 
through the intervention of Hardeo Baksh, 
who on a previous occasion had already been 
called in to arrange the division of the family 
property. Substantially, the case between 
the parties was this,—namely, that Lai Behari 
was claiming a one-third share of the family 
property, while on the other hand. Ram Dyal 
was contending that Lai Behari had already 
received his share, namely one-fourth and 
was not entitled to the share he was 
claiming. The language used in the written 
statement of Ram Dyal, with reference to 
the partition proceedings which he stated 
had taken place in 1908-1909, goes to show 
that there was at least some doubt as to 
whether those proceedings were valid in 
law for, as has already been observed, he 
pointed out that in order to save expense 
the parties had not drawn up a staraoed and 
formally executed deed of partition. ' Again, 
it seems to me important to notice that tho 
arbitrator was also called upon to decide witli 
reference to the promissory note for 
Rs. 20,030 which Ram Dyal executed in 
Kunj Behari’s favour on the 1st Septembor 
1903. There seems to ms no doubt tha". 
this document was executed in the manner 
and for the reason alleged liy Kunj Baliai-i in 
hi.s written statement, Miat is to siy. Rrm Dyal 
had agreed to buy off any claim whicli Kunj 
Behari and his minor brother Lil Behari 
who was living with him, might have t ) the 
property left by Ondli Behari hal at the 
time of his death. It is admitted that 
after Oudh Behari’.s deatli. the name of In's 
widow was eoteied with re^poet to certain 
share in the property and tliis fact is not 
altogether consistent witli the story which 
Ram Dyal put forward, namely, tliat he and 
Oudh Behari were living as meraber.s of a 
joint family after the alleged partition in 
190(>. Had that been tlie case, the property 
would have come to Ram Dyal by right of 
survivorship. Another fact is also to be 
taken into consideration, namely, that the 
more or less formal partition which Hardeo 
Baksh is said to have made in the year 
1908 1909 w-as made after and not before 
the death of Oudh Behari Lil. As regards 
the item consisting of the effects left by 
the mother of the parties after her decease 
tha., of course, could not have been dealt 
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■With in the alleged partition of 1908-09 at 
a time when the mother was still alive; hut 
as regards the other item, namely, the debts 
due by Baaant Singh to the estate, it is at 
least curious that the arbitrator was called 
to decide upon a question of this kind which 
one would naturally expect to have been 
dealt with in the pioceedings said to have 
been taken in 1908 09. There can be 
no doubt whatever that Hardeo Baksh did 
as alleged make a partition in 1908-09. 
Hardeo Baksh does not refer to any 

partition previous to this date although he 
admits that Ram Dyal and his brother Oudh 
Behati left the family house in or about 
1906 and came to live in ICamalpur. Taking 
into account all these circumstances, it appears 
to me that what was in the mind of the 
parties when they applied for arbitration 
on the Ist September 1911 was that 
although an attempt liad been made in 
1908-09 to divide the family property, that 
attempt had not been successful and 
satisfactory ; and it was for this reason that 
the parties were willing that the whole 
question should be dealt with again by 
Hardeo Baksh who had been called in to 
settle the dispute on a previous occasion. 
With regard to the promissory note for 
Rs. 20.000, it is quite clear that Rarn Dyal 
never paid off fids money to Kunj Behari 
and his brother before the present suit was 
instituted although the money was already 
dvie ; and it may be taken, therefore, that it 
was felt even by (lie defendant Ram Dyal 
that the claims of Dal Beliari and his brother 
Kunj Behari with respect to the share of 
Oudh Behaii had not been disposed of. I 
bave come, tlierefore, to the conclusion tbat 
the contention advanced on behalf of the 
appellant as to the construction which 
should lie placed upon the agreement for 
reference is suhsDaiit.ially correct, that is to 
say, the arbitrator was to decide what share 
of the joint, family property was to he 
allotted to Ty:il Behari and whether any 
proceedings by way of partition which had 
previously taken place had given Lnl Behari 
flic full share to wltich lie was entitled. 
A<lopting this construction of the agreement 
for- reference, I hold that the Suhordiiiafe 
Judge was in error in laying down that with 

regaid to the two items in dispute in this 
appeal, the ar bitrator had exceeded the au¬ 
thority which was given to him by the agree¬ 


ment to refer. With regard to the Raipur 
property,theSubordinate Judge remarked that 
the arbitrator had not beea called upon to 
come to any decision as to provision 
being made for the education of Lai Behari. 
Tbat, however, appears to me to be an 
erroneous view of the matter. The arbitrator 
found that this property situated in mouzah 
Raipur was still undivided and his award 
lays down how the property is to be dealt 
with. He decided that the income of it 
should be reserved for the use of Lai Behari 
up to the year 1M27 FasU and after that date, 
the parties should divide the property in 
equal shares. It does nob appear to me 
to matter in the least that the arbitrator laid 
down that the income of the property should 
be applied in a particular manner. Sub¬ 
stantially, his decision is that the property is 
to belong to Lai Behari until he comes of 
age and that afterwards it is to be divided. 
I regard this as purely and simply an order 
for the division in a particular manner 
of property which was admittedly undivided 

at the time the reference to arbitartion was 

made. As regards the other item that con¬ 
sists of a sum of Rs. 5,000, which the 
arbitrator has declared that Ram Dyal shall 
pay to Lai Beliari in order to satisfy any 
claim he may have as to the property, which 
had once stood recorded in the name of his 
deceased brother, Oudh Behari Lai, it may 
be noted here that Lai Behaii himself object¬ 
ed to the arbitrator’s decision on this point 
on the ground that the award purported to 
interfere with Lai Beliari’s light to make 
claims to Oudh Bihari’s share after the death 
of Oudh Bihari’s widow. In this Court, 
however. Baba Sri Ram, who appears on 
behalf of the appellant, has given up the 
objection which was taken in the Court 
below and has stated that his client is will¬ 
ing to accept the sum of Rs. 5,000 in satisfac¬ 
tion of any claims he may have to the pro* 
perty which once .stood in the name of Oudh 
Behari Lai. I do not think the respondents 
can successfully contend that the award of 
this item was altogether outside the authority 
conferred upon the arbitrator. I have 
already pointed out tbat the dispute as to the 
rithkit of Rs. 20,000, which Ram Dyal 
has executed in favour of Kunj Bihari, was 
a matter which was expressly made over to 
the arbitrator for decision; and it appears to 
me that this item o| Rs. 5 » 000 , which Bam 
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Dyal has been directed to pay to Lai Behari, 
ivS closely onnected with this matter of the 
debt of R>. 20,000 due by Ram Dyal on the 
promissory-note in question. As I have 
already stated, this promissory-note wa» 
executed in order to buy off the claims of 
Kunj Behari and Lai Behari against the 
share in the possession of their deceased 
brother, Oudh Behari and I have come to the 
conclusion that the arbitrator was really given 
authority to decide how the claims of Kunj 
Behari and Lai Behari with respect to this 
property should be satisfied. It is obvious that 
they had not been satisfied at the date when 
the reference was made, forit was admitted 
that the debt due on the promissory-note had 
not been paid although over-due. In cases 
like the present where parties have agreed to 
refer their dispute to the decision of an ar¬ 
bitrator, they should not be allowed to resile 
from the position which they took up at the 
tsme of the reference and objections which are 
merely technical and not objections of sub- 
atapee should nob be allowed to prevail so as 
to disturb an award wltich is fairly made and 
which, when the real nature of the dispute 
between the parties is looked to, may reason¬ 
ably be considered as directed to a deci¬ 
sion ou the matters which are in dispute. 
I hold, therefore, that the lower Court was 
wrong in disturbing the award made by the 
arbitrator Hardeo Biksh and I allow the 
. appeal of Kunj Behari and direct that the 
decree of the Court below, so far as LalBehari’a 
case is concerned, be set aside and that there 
be substituted in place of it a decree in 
accor lance with the terms of the award. 
Lai Behari will get the costs of tliis appeal 
from the respondents. 

The other appeal with which we are 
concerned is No. 9 of 1912, in which the 
appellant is Kunj Behari who was one of the 
defendants in tl»e Court below. This appeal 
relates exclusively to a question of osbs. 
The question arises in this way. In the Court 
below, Ram Dyal put forward what purported 
to be a partition deed executed in 1906. 
This document is marked Exhibit Al. At 
the time the document was filed, tliere was no 
stamp on it and Ham Dyal who presented it 
was made to pay Rs. stamp duty and a 
penalty of Us. 4,-150. Tlie Subordinate 
Judge came to the conclusion that Kunj 
Behari Lai was liable to pay one half of this 
penalty in stamp duty which had been realized 


from the defendant Ram Dyal and he made 
an order accordingly which purports bo be 
one under section 41 of the Stamp Act. The 
Subordinate Judge was of opinion that F^unj 
Behari Lai was equally liable with Ram Dyal 
for payment of the stamp on this document. 
It is contended on behalf of Kunj Behari 
Lai that the order of the Court bslow was 
wrong inasmuch as it has not been proved 
that Kunj Behari was a party to the 
deed in question; and it seems quite 
clear that if Kunj Behari was not one of the 
executants of the deed, he cannot be held 
liable for the default in payment of stamp 
duty. Kunj Behari denied on oath that ho 
was a party to the deed and there is no 
evidence on the record to show that as a 
matter of fact Kunj Behari was one of the 
executants. The Subordinate Judge stated 
iu his judgment that it was not necessary to 
prove formal execution of this deed as 
against Kunj Behari. This, in my opinion, is 
altogether erroneous. I am not at pre.sent 
concerned with any question as tD whe¬ 
ther or not the deed in question was 
liable to pay stamp duty but unless and 
until it is proved that Kunj Behari was liable 
f<)r a share of the stamp duty, the order of the 
Court below cinnob be supported It was 
suggested on behalf of the appellant that an 
i.ssue should be remitted to the Court below 
in order to decide the question of fact as to 
whether or not Kunj Behari was a parly to 
this deed. For the respondents it is argued 
that this coarse should not be followed but it 
appears to me that iti the circumstances, no 
other course is open to me. It has already 
been painted out that the case was bri)ken off 
in the middle in order that a reference might 
be made to the arbitration of Hardeo Baksh. 
The witnesses, whom it was intended to 
produce in Court, were not all summoned and 
it may well be that either Ram Dyal would 
have been able to prove that Kunj Behari 
was one of the executants of the document in 
question or on the other hand that Kunj 
Behari might have been able to show that he 
was not a party to the deed and, therefore, nob 
liable to pay any share of the stamp duty. 
Under Order XLI, rule 26. I direct that the 
following issue be remitted for trial to the 
Court below', Tiamely — 

Was Kunj Behari a party to the deed of 
partition (Exhibit Al) said to have been 
executed in the year 1906? If so, was he 
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liable to pay a share of the stamp duty? Aud 
if so, what share of the stamp duty and 
penalty levied from Ham Dyal is Knnj Bihari 
now liable to pay?” 

The lower Court will receive any evidence 
which the parties may desire to produce on 
this issue and will return its finding' to this 
Court within three months from the date of 
receipt of this order of remand, 15 days, to 
count trom the^ date of the lower Court's 
finding, will be allowed to the parties to file 
objections, if any, in this Court. Costs will 
abide the result. 

Case remanded* 


MADRAS HIGH COURT. 

Second Civiu Appeal No. 933 ok 1910. 

May 1, 1912. 

Present :—Sir Ralph Benson, Judge, and 

Mr. Justice Ayliug. 

PICK AMM Ali — Appellant 

versus 

A. PONNAMBALA BHATTBR and others 

—Respondents. 

Evidence Act (I 0/1872’, 92, 115-Oml evidence 

tenna of document —Estoppel. 

Sectioji 92 of tlu; Indian l^vidonco Aot should not 
be read subject to section 115 of tho Act. 

Where, in a suit f.>r po.<»session of property on tho 
basis of a sale-deed, tho defendant pleaded an oral 
agreement whereby plainlifT had agreed to return the 
sale-deed to defendant an<l to rcHncjuish his claim to 
the property: 

Held, (Ij that evidence of the oral agreement was 
inadmissible under section 92 of tho Kvidence Act; 

(2) that, as the oral evidence itself was inadniissi- 
bio, there was no question of tho plaintiff being es¬ 
topped from prosecuting his suit by reason of such 
agrecinent, 

Kurri Vccrorcddi v. Kurd Bnpireddi, 29 M. 336; 1 
il. h. T. 153; 1C AI.L.J. 3J5 and J’a^ad6a«^ciit Soha v. 
Rndha Krishna Put, 36 C. 920; 4 Ind. Cas. 414, 
referred to. 

Second appeal against the decree of the 
Subordinate Judge of Tuticorin, in A. S. 
No. 21 of 1909, presented against the 
decree of the District Munsif of Srivai- 
kuntara, in O. S. No. 629 of 1907. 

Mr. P. Kundu Panikar and Hon’ble T, V. 
Seskagiri Aiyaty for the Appellant. 

Mi. C. S. Venkatachariary for the 1st Re¬ 
spondent. 

FACTS.—Suit for recovery of suit pro¬ 
perty from defendants. The plaint alleged 
that ist defendant executed a sale-deed for 


Rs. 800, out of which plaintiff had paid him 
Rs. 750, and was willing to pay the balance 
of Rs. 50, that as Ist defendant refused to 
give possession to plaintiff, plaintiff filed this 
suit. Second defendant was impleaded as he 
got a subsequent sale-deed from 1st defendant 
with knowledge of sale to plaintiff. Third 
defendant was impleaded as he was the tenant 
in posessioD. 

First defendant pleaded that the considera¬ 
tion for the sale was not paid to him and that 
plaintiff agreed verbally to return to him the 
sale-deed, on the latter paying plaintiff the 
value of the stamp paper. The Munsif upheld 
defendant’s plea and dismissed the suit. On 
appeal, the Subordinate Judge decreed plain¬ 
tiff’s claim, disbelieving the plea of failure of 
consideration and holding the oral agreement 
not provable under section 92 of the Indian 
Evidence Act. 

The 2ad defendant appealed to the High 
Court, which passed the following 

JUDGMENT.—In our opinion, the Subor¬ 
dinate Judge has rightly held that the 
defendant.s were precluded, by section 92 of 
the Indian Evidence Act, from proving the 
oral agreement set up by the 1st defendant, 
whereby the plaintiff is said to have agreed 
in substance to return the sale-deed, Exhibit 
A, and to relinquish his rights thereunder. 
The learned Vakil for the appellant argues 
that, in spite of this provision of law, the 
plaintiff is estopped, under section 115 of the 
Indian Evidence Act, from [prosecuting the 
present suit. But, in order to set up any 
plea of estoppel, the party raising it must 
first prove tho declaration, act or omissionon 
which it is based, and, in the pre.sent case, 
section 92 stands in his way. We cannot 
accede to the suggestion that section 92 roust 
be read subject to section 115. 

We may also observe that, to allow appel¬ 
lant’s contention would be to run counter to 
the spirit of the rulings in Kurri Veerareddt v. 
Kurri Bapireddi (1) and Jagadbandhu Saha 
V. Rndha Krishna Pal (2). It is true that, at 
the time of the alleged oral agreement, the 
plaintiff’s document had not been registerei^ 
but it had been executed, and plaintiff h^ 
thereby acquired a right to get it registered, 
whenever he chose. We do not think the 
cases quoted can be sufficiently distinguished 
on this ground 

(1) 29 it. 330; 1 M. L. T, 153; 16 M. L. J- 395. 

(2) 36 C. 920; 4 Ina. Cas. 414. 
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Tbe second appea.! is dismissed with costs. 

Appsil dismissei. 


CALCUTTA HtGH COUIIT. 

Second Civil Appeal No. 15^2 op 1910. 

June 13, 1912. 

Present: —Mr. Justice CarndufF and 
Mr. Justice Chapman. 

PRASANNA KUM4.R ADHIICARY— 

Appellant 
vers^is 

RAGHIMUDDIN HOWLAUAR \wd others 
—Defendants—Rbspon dents. 

Bengal Tenan‘:>j Act (Vlll of 18S5), ss. lOt.l lOtf’ 
lO-t/, lOf/f, 113—iZccorti of Righf>i,Jinal publication of— 

No snitbronght to otter rent entered in Record of liighls 
—Rar of claim in exce.in of rent entered therein. 

The meauin" of s3ctioii lOH of the Bengal Tenancy 
Act is, that unless an entry in the record of rights, 
settling a rent in accordance with the prov-istoos of 
sections 104 A to lOlF, lias b3en altore.1 by means of a 
suit brought as contemplated by section 10 Ul, the 
entry shall prevail. 

The defendiinb e.Kocuted a fcitu/y-it in favour of 
the plaintiff agreeing to occupy 9G hujlui/i of land at a 
rental of Rs. 22') and to pay for any c.kcjss land which 
ho may be found to occupy. Sibscfinently. sottleiii'snt 
proceedings were under-taken and a llccor<l of Rights 
was linally published according t> wliicli the defen¬ 
dant then hold 117 highns of land, but the rent fixed 
for that area was Rs. 220. The plaintiff brought 
this suit for arrears of rent at the rate of Rs. 208 per 
annum: 

Held, (l)that sectiou 113 of the Bengal Tenancy Act 
was not applicable an<l was, therefore, no bar to tho 
plaintiff's claim; 

(2) that section 104 T rendered tho entry in tlio 
Record of Rights conclusivo in tliis c.isc and barred 
the plaintiff’s claim beyond Hs. 220 per annum 

Ainbika Cl'uraii Ch ikriivnrii v. Jn>j Chnnlra Ohoih, 

4 liul. Cas. 470; 13 0. W. N. 210, relied upon. 

Appeal from the decree of the District 
Judge of Noakhali, dated January 3lst, 1910, 
reversing that of the Munsif of Lakhoiipur, 
dated April 28th, 1909. 

llabus Akskoy Kumar Banerji aud Romesh 
Chandra Sen, for the Appellaut. 

Dabu Hiri Bhushxu Muhherji^ for the Re- 
pondents. 

JUDGMENT.—Tliia appeal arises out of 
a suit for the recovery of arrears of rent, 
and, for present purposes, the facts may be 
thus briefly stated. 

In February 1904, the defendant executed 
a kabulyat iu favour of the plaintiff, agreeing 
to occupy 96 highas of laud at a rental of 
Rs. 220 per annum, and further stipulating 


that, should he ba found at any timo to bo 
occupying more land than that spacifiaJ, he 
would be liable to puy rent fjr the exooss 
laud at the same rate. The defendant now 
holds 117 highas of land, aud the .suit was 
brought to recover from him reat for the 

years 1906 and 1907 at the rate of Rs. 268 

per annum. 

After the execution of the kahulyit, Settle¬ 
ment proceedings were undertaken, and fair 
and equitable rents ware settled under sec¬ 
tions 104 to 104P of the Bengal Tenancy Act, 
1885, as it now stands after amendment. A 
Record of Rights was finally published on the 
5th April 1903, and, according to it, the 
defendant then held 117 bighis of land, and 
the rent fixed for that area was Ri. 223, 
The lower Appellate Court has ome to the 
conclusion that, in these circumstances, sec¬ 
tion 113 of the Tenancy Act was a bar to 
the recjvery by the plaintiff of anything 
beyond the rate of Rs. 220, and it rejeci^ed 
the plaintiff’s claim for additienal rent in 
respect of tbe alleged excess area. 

We are unable to agree with the learned 
District Judge in thinking that section 113 
of the Tenancy Act bars any application. 
But we are of opinion that the claim was 
not maintainable on another ground, namely, 
on the ground that section 10IJ of the Te¬ 
nancy Act renders the entry in the Rjcord of 
Rights conclusive in this case. 

The section just referred to provide.s that, 
subject to the provisions of .section lOlH. all 
rents settle.! under sectione lOlA bo lOlF, as 
entered in a R3C3r;i of Rights finally published 
under section 10 JA, shall b) deemed to have 
been orrectly settled and to be fair and 
equitable rents. It seems to us that the 
meaning of this is that unless an entry in the 
Record of Rights, settling a rent in accordance 
with the provisions of sections 104 A to 104F, 
has bean altered by meaus of a suit brought 
as contemplated by section 104N, the entry 
shall prevail. In this instance, a suit was 
brought under section I04K in respect of the 
description of the defeudanb in the Record 
of Rights, aud the description was altered 
from that of an ocoup.iucy*r{/?i to that of an 
under-ri/o.'; but no attempt was made, under 
the provisions of section 104 to 104F, to alter 
the entries as to the rental and the area. 
The latter entries are, therefore, iu the view 
we take of the section, couolusive, aud this 
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we may remark, wag the view taken by 
Stephen and Doss, JJ., in Ambika Gharan 
Ghalravarti v. Joy Ghandra Ghosh (1). lu 
the result, then the salt was rightly dismiss¬ 
ed by the Court of appeal below, and this 
appeal must be dismissed with costs. 

At>penl dismissed, 
(1) 4 Ind. Cas. 470; 13 0. W. N. 210. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 1451 and 1452 

OP 1910. 

April 26, 1912. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Aiyar. 
RAVUliA VENGALA REDDl, having 

DIED, HIS HEIR AND WIDOW, RAVULA 

VENGAMMA— Appellant 

versus 

The secretary op STATE eor INDIA 
IN COUNCjL —Respondent. 

Art (//n/1804), .s. 59— 
Demand bij Governmcii'. —jMc/rn.s Irriijation Cciis Act 
(Mad. Vll oj 1865^—Tirvajasti levied under (he 
Art, ^•«l7 for rojuud of—Li mi tat ion Act (XF oJ 1877), 
Sch. 11, Art. 16. 


apply to the case, but only Article 16 of 
Schedule II of the liimUation Act, 1877. 

On appeal, the District Judge held contra 
and reversed the Munsif’s finding. 

The plaintiff appealed to the High Court. 

Mr. B, Narasimha Row^ for Mr. P. Naga- 
bhushanam^ for the Appellant. 

Mr j. L. Rosario, Government Pleader, 
for the Respondent, 

■JUDGMENT,—In this case, judgment of 
the lower Appellate Court must be reversed 
on the question of limitation. The District 
Judge held that section 59 of the Revenue 
Recovery Act applied and not Article 16 of 
the second Schedule of the Limitation Act, 

In Second Appeals Nos. 838 and 844 of 
1910 and 240 to 244 of 1911, we went 
into the question fully and we came to 
the conclusion that where there is a mere 
demand by the Government purporting to 
be made under the Revenue Recovery Act, 
such a demand will not makes section 59 
of that Act applicable as amounting bo a pro¬ 
ceeding under the Act. The judgment of the 
District Judge must, therefore, be reversed on 
this point and that of the District Munsif 
restored with costs in this and the lower 
Appellate Court. 


A mere (letuan<l hy Governnjcnfc purporting to bo 
made under the Madras Revenue Recovery Act will 
not make section 59 of the Act applicable as amount- 
ing to SI proceeding under the Act. 

A suit for tho refund of tirvajasti, levied under the 
^irovisions of the Irrigation Cess Act, is governed by 
As'ticlc 16 of Schedule II of the Limitation Act (XVof 
3877), and not by section 50 of the Madras Revenue 
Recovery Act. 

Second appeal against the decree of the 
District Court of Nellore, in A. S. Nos. 129 
of 1909 and 114 of 1909, presented against 
the decrees of the District Munsif of Kavali, 
in 0 S. Nos. 1129 of 1907 and 1130 of 1907 
respectively. 

PACTS.—Suit to establish plaintiff’s right 
of irrigating the plaintiff’s lands with the 
water of the stream that flowed through 
plaintiff’s shrotriem, to recover Rs. 10112-8 
being the amount with interest of tirvajasti 
collected for such irrigation of the dry land, 
to obtain a permanent injunction restraining 
the defendant for ever from levying such cess 
for irrigation. 

Defendant pleaded, intar alia, that the suit 
was barred by limitation. 

The Munsif held that section 59 of the 
Madras Revenue Recovery Act did not 


CALCUTTA HIGH COURT. 
Second Civil Appeal No, 60 ok 1910. 

November 30, 1911, 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Oarnduff. 

BIPIN BIHAR! DAS BAIRAGI— Plaintiff 

«—ApPBLL.aNT 

ATUL KRISHNA DAS BAIRAGI and 

ANOTHER—Dependants—Respondents. 

Prc.'iumption- • Marriage—Man and rooman cohabiting 
continnoHslij—Itccoijnition of childrciiaslcgitimate — Pre¬ 
sumption of marriage not to be displaced by unsatis¬ 
factory evidence of marriage held many years ago, but 
only by conclusive evidence. 

Tho huv presumes hi favour of marriago and against 
concubinage vvheu a man and woniuu have cohabited 
contimionsiy, 

Sa.'itrg v. Semheeufty, G App. Cas. 364, .50 L. J. P. C. 
28; 44 L. T. 895, reliocl upon. 

This presumption of law is not lightly to bo ropollcd. 
It is not to bo brokem in or shaken by mero balauceof 
probability. Thu ovideiico for tho purpose of ropolHng 
it must be st*’Ong, distinct, satisfactory and conclusive. 
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It can be repelled only by conclusive evidence, and 
can nob be displaced merely because direct evidence 
of the marriage which took place many years ago is 
not satisfactory. 

Pters V. Ptcrs,2 H.L.C. 331; 13 Jnr. 569, 81 llTv. 180; 
Morris v. Daui'es, 5 Cl. & F. 163, atp. 265; 1 Jur. Oil; 

3 Russ. 318, 8 L. J. Ch. 120, 47 R.K. 50; hnamhnndt v. 
Matasuddi, 13 Ind. Cas. 678; 15 C.L. J. 631; Mouji Dil 
V. Ghandrabati Kuniari, 11 Ind. Cas. 502; 33 C. 701; 14 
C. L. J. 72; 15 C. W. N. 790; (1911) 2 M. W N. 391; 
13 Bom. L. R. 534; 10 M. L. T. 53; 21 BI. L. J.933, 
relied upon. 

The mother of the plaintiC'* and the father of the 
defendants lived as husband and wife for a long 
series of years. The defendants treated the 
plaintiff as their legitiiuate brother. The plaintiff’s 
mother described herself in a document executed by 
her as tho wife of the defendants' father who was a 
witness to tho document: 

Held, that the presumption of lawwasthatthcplain¬ 
tiff’s mother and tho defendants’ father were married 
lawfully, and the presumption was not repelled 
though the evidence of marriage which took place 
long ago was not satisfactory. 

Appeal from the decree of the District 
Judge of the 24-Pergannahs, dated December 
7th, 1909, reversing that of the Pir.st Munsif 
of Sealdab, dated September 8bh, 1909, 

Babus Boidya Nath Dutt and Tarim Das 
Banerjcet for the Appellant. 

Babus Dwarka Nath Chakravarti and Sarat 
Chandra Mukherjee, for the Respondents. 

JUDGMENT.—This is an appeal on 
behalf of the plaintiff in a suit for declaration 
of title to, for recovery of possession and for 
partition of, property claimed by him as the 
property of his father inherited equally by 
himself along with his brothers, the two 
defendants. The defendants denied that the 
plaintiff was the legitimate son of their father. 
The cardinal point in the case, therefore, 
was, whether or not the legitimacy of the 
plaintiff had been established. Upon this 
question, the Courts below have arrived at 
divergent decisions. The primary Court 
came to the conclusion that the legitimacy 
of the plaintiff was established while the 
learned District Judge was of opinion it had 
not been proved to his satisfaction. 

On behalf of the plaintiff, it has been 
contended before us that the decision of the 
District Judge is open to attack inasmuch as 
he has not considered the question from the 
right point of view and has overlooked 
well-established principles of law applicable 
to cases of this de.scription. 

It may be conceded that at first sight the 
decision of the District Judge does appear 
to be unassailable in second appeal, as con¬ 
tended on behalf of the respondent. But 


upon a close examination, it appears that 
there is considerable force in the argument 
for the appellant. The Court of first instance 
in dealing with the question referred not 
merely to the direct evidence of marriage 
but also to circumstances from which the 
legitimacy of the plaintiff might be inferred. 
The Munsif referred to the fact that accord¬ 
ing to the evidence on the side of the defen¬ 
dants themselves, their father and the 
mother of the plaintiff lived as husband and 
wife for a long series of years. He also 
relied on the fact that the defendants had 
treated the plaintiff as their legitimate 
brother, that the first defendant in particular, 
on the occasion of the marriage of the 
plaintiff in an admittedly Bairagi family, had 
acted as bara-karta, and that the marriage 
feast had taken place in his house. The first 
Court also laid stress on the fact that so far 
back as the 20ch February 1393, the mother 
of the plaintiff asserted in a mortgage deed 
executed by her that she was the wife of 
the father of the defendants and the alleged 
husband attested the deed and identified her 
before the Registering Officer. This, in the 
opinion of the Court, involved an admission 
by the father of the defendants that the 
mother of tlie plaintiff was his wife; at any 
rate, it implied an acquiescence in her asser¬ 
tion that she was his wife. In view of all 
these circumstance.s, the Court came to the 
conclusion that the plaintiff was legitimate. 
The learned District Judge has taken the 
contrary view. He has not attaciied any 
weight to the circuinstanca that the father 
of the defendants and the mother of the 
plaintiff lived as husband and wife for many 
years. But, as was pointed out by their 
Lordships of the Judicial Committee in Sastnj 
V. Sembecutty (l), the law is jealous for the 
honour and reputation of the home and the 
family and it presumes in favour of marri¬ 
age and against concubinage when a man and 
woman have cohabited continuously. This 
presumption is made both for their own sake 
and for the sake of their children. It was 
further pointed out by tho House of Lords, 
in the case of Piers v. Piers (2), that this 
presumption of law was not lightly to be 
repelled. It was not to be broken in or 
shaken by mere balance of probability. The 

(1) G .A. G. 304; oO L. J. 1\ C. 28; 41 L. '1'. S03. 

(.2) (1849) 2 11. U C. 331; 13 Jiir. 560, 81 IX. IX. 180. 
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evidence for the purpose of repelling it, 
must be strong, distinct, satisfactory and 
conclusive. In our opinion, the judgment 
of the District Judge is open to successful 
attack on the ground that he has rested his 
conclusion upon a more balanco of ppob.abi- 
lities. It is proved conclusively that the 
mother of the plaintiff and the father of 
the defendants lived as husband anri wife 
for many years. And the plaintiff himself 
has been always recognised as their legiti¬ 
mate child. The presumption of law is that 
the parties were lawfully married and that 
presumption can be repelled only by ‘‘conclu¬ 
sive evidence”, to use the language of Lord 
Lyndhurst in Morris v. Davies (3). The 
presumption is not displaced merely because 
the direct evidence of marriage which took 
place many years ago is not satisfactory. 
[[inamhandi v. Matasuddi (4), Moiiji L'll v. 
Chandrabati Kumari (5)}. 

The result is that this appeal must bo 
allowed, the decree of the District Judge set 
aside and the case remanded to him in order 
that he may consider the case from the 
point of view explained in this judgment^ 
The costs of this appeal will abide the result^ 

Appeal allowed. 

(3) (1837) 5 Cl. and Fin. 163 at p. 265; 1 Jar. Oil; 3 
Russ. 318; 8 L. J. Cb. 120; 47 R. R. 00. 

(4) 13 ind. Ca». 078; LO O. L. J. 621. 

(5) 38 0.701; 11 lud. Ca.s. .502; 14 C. L. J. 72; 15 
C. \V. N. 790; (1911) 2 M. N. 391; 13 Rom. L. R. 
534; 10 M. L. T. 53; 21 M. L. J. 933. 


MADRAS HIGH COURT. 

Skcond Civiii Api'eal No. 2071 of 1910. 

April 20, 1912, 

Present -.—Sir Arnold White, LCt., Chief Justice, 
and Mr. Justice Sankaran Nair. 
VKLUCIIOORI PARASANNA and oniERS 

—ArPELL.^NTS 
versus 

\ KLUCllURI SOMU NAIDU— 

Rkspondent. 

J.,(nt fcu‘int!-—RdiviiHhhuu-nt hj oNf Icnant o}' kin 
dno,;' to lnv<\U»-d — }Vlnlhirt:xiiu>jHidics ihelemiHfij. 
WhoiiMHiu ol’two joint Iciiantb i-clinqnishes liib 
ill tbo dciuibOil piojicrty to tho landlord, the 
latter it> entitled to posbession of tho aharo of the 


releasor, the relinquishment being operative at least 
as to a moiety of the lands. 

Qttppre: —^yhctho^ the relinquishment of one puts 
an end to the tenancy of both tenants? 

Sri Rajah Shnhadri Appa Raov, Prattipati Ramaijya, 
29 M. 29 and ilohima Chunder Seinv. Pitamhar Shaha, 
9 W. R. 147, referred to. 

Second appeal against the decree of the 
Temporary Subordinate Judge of Vizaga- 
patara, in A. S. No. 202 of 1909, presented 
against the decree of the District Munsif of 
Yellamanchili, in O. S. No. 191 of 1908. 

Mr. K. V. L. Narasimham, and V. Rame?am, 
for the Appellants. 

Mr. Srinivasa Aiyangar^ for the Re¬ 
spondent. 

JUDGMENT.—The 2nd defendant and 
one Achaya were joint tenants of the plaintiff 
of certain lands. Achaya executed a docu¬ 
ment by which he purported to relinquish the 
lands in question to the plaintiff. The 
plaintiff sued to recover possession of the 
lauds. The Munsif held that the relinquish¬ 
ment did not bind the 2nd defendant and 
dismissed the suit. 

The Subordinate Judge held that the 
relinquishment was effective as regards 
Achaya’s interest and gave the plaintiff a 
decree for a moiety of the lands. The 
plaintiff has not appealed, and C3n8equeutly 
we have not to consider the question, 
whether the effect of the relinquishment by 
Achaya puts an end to the tenancy of both 
joint tenants. See Sri Raja Sirtihadri Appo, 
Rao v. Prattip-ati Ramayya (1). The ap¬ 
pellant asks us to restore the decree of the 
Munsif and dismiss the suit altogether, and 
referred us to Mohima Gkunder Sein v. Pitambar 
Shaha (2). We are not prepared to do this. 
It seems to us that, assuming tlie2ad defend¬ 
ant can say that the relation of landlord and 
tenant continued between him and the plain¬ 
tiff after the relinquishment by Achaya, 
the 2nd defendant's interest in the demised 
premises did not extend to more than 
a moiety. This second appeal is dismissed 
with costs. 

Appeal disintsiCO'. 

(1) 20 M. 29, 

(2) 9 W. U. 147. 
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CALCUTTA. HIGH COURT. 

Second Civil Appeal No. 2323 op 1910. 

June 19, 1912. 

Present: —Mr, Justice CarndufE and 
Mr. Justice Chapman. 

RAJENDRA NARAIN SAHA— Defendant 

—Appellant 
versus 

SATISH CHANDRA PAL— Plaintiff — 

Respondent. 

Partition —Ocrw/3ancj/»/ioMin</ —Sui7/or partition oj 
occiipancij‘holdingif maintainahle ^ Landlord , tchethcr 
hound . 

Any property held for the time being jointly can bo 
partitioned between joint holders. Therefore, a suit 
for the parti*’ion of an occupancy.holding is maintain¬ 
able. 

But the division, unless made with the landlord’s 
permission, ■would not be binding on him. 

Appeal from the decree of the Sub-Judge 
of Pabna and Bogra, dated May 4th, 1910, 
confirming that of the Muosif of Pabna, dated 
August 14th, 1909. 

Babu Shih Chandra Polity for the Appel¬ 
lant. 

Baba Brojo Lil Chakravarti, for the Re¬ 
spondent. 

JUDGMENT.—The appellant in this.second 
appeal is admittedly the sole proprietor of 
the land in suit. The respondent and his 
brother Abhoy jointly held the laud under 
him as occupancy-ryo^j. Abhoy’s half share 
was transferred to the appellant, who, ac¬ 
cording to the respondent, thereupon proceeded 
to interfere vvith the latter’s peaceful enjoy¬ 
ment of the property. The respondent, 
therefore, brought this suit against his 
landlord for a partition of the occupancy¬ 
holding. Both the Courts below have 
concurred in decreeing the suit, and the 
landlord has presented this second appeal. 

In support of the appeal, it has been con¬ 
tended, in the first place, that only permanent 
rights in property can be partitioned, and 
that, as an occupancy right is not a perma¬ 
nent right, there can be no suit for the parti¬ 
tion of an occupancy-holding. 

As regards this, we are unaware of any 
authority in support of the proposition. So 
far as we know, any property held for the 
time being jointly can be partitioned between 
joint holders. It seem.s quite clear, for in- 
stauce, that one of two joint leasees under a 
lease for a term of years might sue for a 
partition of the lease-hold property during 
the oontinuance of the lease. If it were nob 


so, the position might become, as seems to be 
the case here, absolutely intolerable. Before 
the transfer of half of the joint holding in 
suit, the respondent might certainly have 
sued his brother for a partition of the holding, 
and his right to obtain a partition now is 
distinctly saved by the provisions of sec¬ 
tion 22 of the Bengal Tenancy Act of 1885. 
We are of opioion, therefore, that there is no 
bar whatever on this ground to the relief 
sought for by the respondent. 

We may add, of course, that in the case of 
a partition of a holding, the division, unless 
made with the landlord’s permi.vsion, would 
not be binding on him and his position would 
be unaffected. 

The next contention is that, as it has 
recently been held in Agar fan Bibi v. Pana* 
ullah (1) that the right of occupancy is a 
purely personal right and cannot be trans¬ 
ferred, a suit for the partition of such a 
right is not maintainable. 

Now, the decision referred to raises a ques¬ 
tion of considerable difficulty, and it is under¬ 
stood that it is likely to form the subject of 
a reference to a Full Bench, if, indeed, the 
reference has not already been made. It is 
suggested that we should await the result of 
such a reference; but we think it hardly 
necessary to do so. What the respondent 
has sought in this case is simply a division 
of the land in suit in order that ha may be 
able to enjoy his share of it peacefully and 
without disturbance. We cannot, as we have 
already indicated, conceive that there is any 
legal objection to his being so relieved. 

Two other points have been taken by the 
learned Vakil for the appellant, namely, that 
the lower Appellate Court has omitted to 
deal with the question of limitation, which 
was decided by the Court of first instance, 
and has similarly ignored a question as to the 
determination of the occupancy-right claimed. 

It appears, however, that these points were 
not pressed before the lower Appellate Court; 
for the learned Subordinate Judge begins his 
judgment by remarking that “the points 
urged and requiring decision are whether the 
plaiutitE has got a right to claim partition 
and whether he can obtain it”. If the learn¬ 
ed Subordinate Judge was inaccurate in 
making this statement, we think he ought to 


w. X. 
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have been corrected by an application for 
review. We must fake it here and nosv that 
these were the only points urg-ed before him. 

The result is that this appeal must be dis¬ 
missed with costs. 

Appeal dismifsed. 


CALCUTTA HIGH COURT. 

StcoND Civil Appeals Nos. 2121. 3092 and 

3093 OP 1910. 

June 13, 1912. 

p7Csent: —Mr. Justice Coxe and 
Mr. Justice N. Chatterjea. 

AKBAR ALI MIAN and others—• 
Dependants —Appellants 

versus 

Musammat HIRA BIBI and another—- 
Plaintiffs—Respondents. 

Bnifjnl Tcuan'-tj Art {VIII of IHSo), $s. 52, 10!)A — 
Periston Jiving nreo of hnbiing, ^vhethcr decision scffl. 
injrcnt—Ai>jfe.tl, bar nf—Addifionftl rent for addi¬ 
tional (iren, ivhcn landlord U entitled to. 

A decision (ixiujT tlicj urea for which tho tenant 
iiinsb pay rent, is not a liocision settling a rent from 
which an appeal is barred by section 103.-1 of the 
IJcngal Tenancy Act. 

Mnlhura Mf.hnn Lohiri v, Umn Snndari Dchi,'Zo 0. 
3b lia} Unintr Pratap Snhny v. lbt„i Lil Singh, 5 C. 
L.J. 53S and Pir/I.i IM Chawdhuri v. Sheikh 

niiasnrat Ali, 3 Ind. Cas. 419: 13 C. W. X. 1149: 10 
C. L. J. 313; 37 C. 30. rcHcd upon- 

Rainesirar Singh v. Bhoonesivar Jha, 4 C. L. J. 138- 
33 C. 837, not followed. ’ 


If tho landlonl originally iiitendou to let and tho 
tenant itiluiideil to tako such and such a piece of land, 
be the number of highns in it what they may, the fact 
that the area proves to be larger than what wasorigi. 
iially stated would not entitle tho landlord to addi¬ 
tional rent, if, however, ho intended to let and the 
tenant intcMided to take so many bighas, be the .actual 
piece of land wliat it may, the landlord would bo cn- 
titkd to additional rent when the tenant was proved 
to hold more bighas than were originally let to him. 

c.ouri patfrn V. Reihj, 30 C. 579; liojcndra JmI Go- 
sirami V. Chaiidr t Bhusnn Gostninti,(i C. \V. N. 318- 
itntnn hil Bisuoi V. Jadn Ilalsii tin, 10 f W. N. 4G and* 
IJnj h'liinar ]‘n,tnp Sahag v. /fom I^il Singh, 5 C. L. J. 
53S, relied upon. 


Appeal from tho decree of the Special 
Judge of Bhagalporo, dated April 2nd, 1910, 
modiiyiiig tliat of the Assistant Settlement 
onicer at Camp Khaira, dated September 
20t.h, 1903. 

Babu (JpenJra Satk Chatferjec. for the 

Appellant. 


B.tbu Gkandra Sehhar Prasad Singhj for the 
Respondents. 

JUDGMENT. 

CoxB, J.—These appeals arise oub of pro¬ 
ceedings under section 105 of the Bengal 
Tenancy Act and the only points that arise 
for decision are, firstly., whether an appeal 
lies and secondly, whether under the circum¬ 
stances of this case, the landlords-respond- 
eats are entitled to additional rent under 
section 62 of the Act. 

The facts found appear to be as follows: — 
The land was measured by the landlords in 
1301 bub the measurement was very badly 
done with the somewhat unusnal resnlt that 
the area pub down as in the occupation of 
each tenant was far below the real area of 
his holding. The rates of rent were the 
same then as now but, as the area was 
understated, the rent also was understated. 
Now that the land has been properly 
measured, the landlords claim that they are 
entitled to rent at the same rates on what 
has been fouud to be tbe real area. This 
view has been accepted by the Special Judge 
and the tenants appeal. 

As to the preliminary objection that no 
appeal lies, I think that it is now sufficiently 
well settled that a decision fixing the area 
for which the tenant must pay rent is not 
a decision settling a rent from which an 
appeal is barred by section 109 A of the 
Act. This was clearly held in the case of 
Mathura Mohnn Lahiri v. Utnasundari Debt 
(1) under the Act before its amendment 
and this decision was followed after the 
amendment of the Act in x?a/ Rumar 
Praiap Sahay v. Ram Lai Singh (2). The 
opposite view was taken in Kamestoar Singh 
V. Bkooneswar Jha (3), in which no reference 
was made to Mathura Mohan Laktri v. 
l/masnndari Debt (1). But in the Full Bench 
of Firfhi Chand Lai Chowdhuri v. Shiekh 
Basarat AH (4), both that case and Raj 
Kumar Frotap Sohay v. Ra7n Lai Singh (2) 
were cited apparently with approval and I 
think, thei'efore, that the balance of authority 
mu.st be regarded as in favour of the view 
taken in those cases and against that taken 
in Itamcsu’ar Singh v. Bhooneswar Jha (3). 

(1) 25 r. 34. 

C2) 5 C. L. J. 538. 

13) 4 U. L. J. 138. 33 C. 837. 

(4) 3 JmJ. Caa. *1-19, 13 0. W. N. 1149, 10 C. L. J. 
343, 37 U. 30, 
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As to the second question, I think that 
the current ot decisions is in favour of the 
view taken by the learned Special Judge. 
The question turns on the proper meaning 
to be attached to the words **the area for 
which rent has been previously paid” in 
section 52 of the Act. In Gotin Paitra v. 
JReily (5), it was held that in claiming addi¬ 
tional rent under section 52, a landlord would 
have to show that the lands held by thetenants 
“were in excess of the lands originally let to 
them in consequence of some encroachment 
or some alluvial increment, or that the 
previous settlement was made on the basis 
of a measurement and the rates of rent as 
applied to the area then determined, while 
on a fresh measurement made by the same 
length of measure, it has been found that 
he is entitled to receive additional rent which 
by carelessness, or neglect or some other 
reason he had hitherto lost.” In Rajendra 
Lnl Goswavii v. Chundra Bhnsr.n Gosivami (0), 
it was held that the landlord has to show 
what the area of the tenure was when first 
created and that the rent originally fixed 
was not intended to cover the excess area. 
The words “the area for which rent has 
been previously paid” was construed as 
meaning ’‘the area with reference to w’hich 
the rent previously paid had been assessed 
or adjusted.” These two decisions were 
followed in Rntan Lall Biawas v. 
Jluhaiia (7) and in Roj Kumar Prntap 
Sdhny V. Ram Lnll Singh (2) already cited 
where the learned Judges say: “if it is 
established that the original letting was 
not with reference to area at all, but was 
a letting at a consolidated rent for lands 
within specified boundaries, no additional 
rent can he claimed, unless it is shown tliat 
the tenant is in occupation of land situated 
ont.side the boundaries prescribed. If, how¬ 
ever, it is proved that the original rent was 
settled with reference to the quantity of 
land let out, in order to entitle the landlord 
to claim additional rent, he mii.st, in the 
first place, prove what the original area 

was.Tf it ia found that the tenant is in 

occupation of a larger area according to the 
same measurement, the tenant would bo 
bound to r^y additional rent in respect of the 
excess area in his possession.” 

(5) 20 C. 570. 

((5) G C. W. X. 318. 

(7) 10 C. IV. N. 4C. 


It appears to me that the whole question 
is one of the intention of the parties ap 
pUcable to the tenancy before the final 
measurement. If the landlord originally 
intended to let and the tenant intended to 
take such and such a piece of land or 
such and such holding, be the number of 
highas in it what they may, the fact that 
the area proves to be larger than what was 
originally stated would not entitle the 
landlord to additional rent. If, however, he 
intended to let and the tenant intended to 
take so many highas, be the actual piece 
of land what it may, the landlord would 
be entitled to additional rent when the 
tenant was proved to hold more highas 
than were originally let to him. No doubt, 
when a piece of land with definite boundaries 
is leased, there is plenty of authority for 
holding that the description of the boundaries 
will prevail over the statement of the area, 
and the landlord would in all cases have the 
burden of proving that the settlement was 
wilh reference to area alone. Bat in the 
present case where the learned Special 
Judge holds as a fact, which we cannot 
question in second appeal, that the former 
rents were adjusted according to measure¬ 
ment, the landlord is, in my opinion, entitled 
to additional rent. 

The cro.e.s-appeal relates to an allowance 
made by the Special Judge for the inaccuracy 
of the former measurement. I do not 
quite understand how this portion of tlie 
learned Special Judge’s judgment is consistent 
with the rest, but it relates not to tlie area for 
which rent i.s to he paid, but to the Tent 
that ouglit to be assessed upon it. Krom 
this part of the decision, tlierefore, I think 
that no appeal lie.s. 

Tite appeals and the cio.ss-appeals are 
dismi.s.sed. The cross-appeals being of little 
importance, the respondents will he entitled 
to their co.sts. 

N. CnATTKRJR.\, .T, — I agree. 

Appeals dismissed. 
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CALCUTTA HIGH COURT. 

Civil Rule No. 950 of 1912. 

May 20, 1912. 

Present: —Mr. Justice Stephen and 
Mr. Justice Richardson. 
TASSADUK HOSSAIN KHAN and 
ANOTHER—Plaintiffs—Petitioners 

V6y$iis 

ABTAB HOSSAIN KHAN and others 
—Defendants—Opposite Parties. 

F(?nrfor«n(i piirchoser^Coudifion (hat ij any one 
lay^ claim and diiipof!ses> purchaser, purchase-money 
■icould he refunded—Attachment of jtropcrttj by third 
party in execution of decree against vendor—Claim hu 
purchaser—Dismissal of claim —Suit for purchase- 
money—Cause of action. 

In a sale-deed there ^vas a condition that if in 
future .any one >vould lay claim to the property and 
dispossess the purcliaser, then the vendor would re. 
fund the purchaso.money with interest. third 
party attached the property in execution of a money, 
decree obtained against the vendor. Thereupon, the 
purchaser lai<l a claim which was dismissed. He did 
not briuf? a suit to establish his title but brou«{ht this 
suit against the vendor to recover the purchase-money 
under the proviso in the sale deed. 

Held, that the condition provided for in the deed 
did not arise and the suit sliould he dismissed. 

Rule against the decree of the Sub-Judge 
of Rangpur, exercising the powers of a Court 
of Small Causes, dated November 25th, 1911. 

Babu Ahhi'l Bandhu Quha for Babu Krishna 
Kamal MZ/ru, for the Petitioners. 

Babu Fiohofh Kumar Das, for the Opposite 
Party. 

JUDGMENT.—This was a Rule calling on 
the opposite party to show cause why the 
judgment and decree of the .imall Cause 
Court of Raugpere should not be .set aside. 

The plaintiff in that Court purchased a 
certain property from the defendant for a 
sum of Rs. 400. He purcha.sed it on cor.- 
ditioiiP, one of which was that if (he vendor 
could not let the purchaser into possession of 
the property sold, or if in future any one 
would lay claim to the property and dispos¬ 
sess the purchaser of it, then the vendor 
would refund the purchase-money with in¬ 
terest. Whether the purcliaser did or did 
not get into pu.=sc8slon of the property is not 
certain as far as (be lindings in this case go. 
But what did happen is that a third party 
attached the property in execution of a money- 
decree obtained agaitst (be vendor. There¬ 
upon the purehn.ser laid a claim which was 
eventually dismissed. He did not avail liim- 
self of his remedy under the law to bring a 
suit to establish his title to the propeity in 


questloD; but brought this suit in order to 
recover Rs. 4C0 under the proviso in bis 
agreement. The lower Court, in the first 
place, expressed a doubt as to whether there 
was any consideration for the original sale. 
In the second place, it has been held that the 
condition provided for in the purchase-deed 
did not arise. In this, it seems to us, he was 
correct. The property was attached, but it 
does not follow that the purchaser was there¬ 
by dispossessed. 

The result is that the judgment of the 
lower Court appears to ns to be correct and 
this Rule is discharged with costs. We assess 
the hearing fee at two gold mokurs. 

Rule discharged. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2123 of 1910. 

April 23, 1912. 

Present: —Mr, Justice Sundara Aiyarand 

Mr. Justice Ayling. 

TITALI VENKATA SKETHABAMATA 

—Appellant 

VBTStiS 

VEDVLA VENKATARAMAYA and 
OTHERS—Respondents. 

Transfer of Property Act {IV of 1882), es. 8o, 91— 
Attachment of mortgaged property by Imlder of a money- 
decree—Suit o« mortgage — Decree—Attaching creditor 
not made }*arty, effect of. 

Where mortg.^ged property m'as attached by a per¬ 
son hohlitig only a money-decree, and after attach¬ 
ment the mortgagee brought a suit on his mortgage 
and obtained a decree fur sale, without impleading the 
attaching creditor as a party: 

f/cht, that the order for sale obtained by the mort- 
g.igce was not binding on the attaching creditor, 
who was entitled to bring the property to sale under 
Ills attachment. 

Ghulam Husain v, Dina Nath, 2^ A. 407, referred to 
and explained. 

Second appeal sgainsfc the decree of the 
Suborinate Judge of Bllore, in A. S. No. 384 
of 1909, presented against the decree of the 
Principal District Munsif of Tanuku, in 0. S. 
No. 259 of 1908. 

Mr. P. fflarayanamurti, for the Appellants. 

Mr. P. l^agahhushana'tnyfovthe Respondents. 

JUDGMENT.—In this case, the plaintiff 
is a person holding a mortgage from the 3rd 
defendant over some properly belonging to 
him; the 1st and 2nd defendants obtained ft 
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money'decree against the 3rd defendant and 
attached the mortgaged property. After the 
attachment, the plaintiff instituted a suit for 
sale on his mortgage, hut impleaded only 
the 3rd defendant as a party and obtained 
a decree for sale. The defendants Nos. 1 and 
2 then made an application to bring the 
property to sale in pursuance of their at¬ 
tachment. The plaintiff then put in a 
claim petition stating that the 3rd defendant 
had no longer any saleable interest in the 
property as he had brought it to sale in 
pursuance of his mortgage decree. The 
claim was disallowed and he instituted the 
present suit for a declaration that the 1st 
and 2ud defendants are no longer entitled to 
bring the property to sale. An attaching 
creditor is one of the class of persons that are 
entitled to redeem a mortgage under section 
91 of the Transfer of Property Act. A 
private alienation by the mortgagor after 
attachment would admittedly be invalid as 
against an attaching creditor's claims to 
bring the property to sale in pursuance of his 
attachment. Section 85 of the Transfer of 
Property Act requires all parties interested 
in the properly to be made parties to a suit 
for sale. Section 91 recognises an attaching 
creditor as one who, by virtue of his interest 
in the property, is entitled to redeem the 
mortgage. There can bs no doubt that the 
plaintiff ought to have made the attaching 
creditors, defendants No.s. 1 and 2, parties to 
his suit for sale, and, as be failed to do so, 
the sale is net binding on them, and they 
are entitled to bring the properties to sale 
under their attachment. The decision in 
Qhulam Httsain v. Dina Nath (1) is in 
accordance with this view. The fact that 
there was an order for sale in that case made 
no difference in the rights of the attaching 
creditor. A mere order for sale does not 
increase the interest in the property which 
the attaching creditor has by virtue of his 
attachment. 

The second appeal must be dismissed with 
costs. 

Appeal dismissed. 

(I) 23 A. 4G7. 


ALLAHABAD HIGH COURT. 

Second Oevil Appeal No. 1309 op 1911. 

June 14, 1912. 

Present :— Mr. .Tustice Piggott. 

H. B. KINLOCK— Defendant—Appellant 

versus 

TOTA RAM AND ANOTHER—PLAINTIFFS— 

Respondents. 

Mortgage—Property mortgaged di,fferent from pn'opev’ 
iydescribed —Trnniiferee of mortgaged property not 
by the mortgage — Priority. 

In 1876. one J3. purported to hypothecate four plots 
of land situated in woHza Nagala Salendi. As a matter 
of fact, the name of Nagala Salendi was inserted in the 
mortgage-deed by mistake, the property was situated 
in mouza Arazi Zabti. The heirs of B. sold their pro¬ 
prietary right in monza Arazi Zabti to one K. in 1910 
free of all charges. In a suit brought on the basis of 
the mortgage of 1876, held^ that R. was not bound by 
that mortgage. 

Bnij Nath Tewari v. Sheo Sahoy Bhagut, 18 C, 556, 
Narasamma y. Sulbnrayadn, 18 RE. 364, Joginee Mohan 
Chateerji v. Bhoot Nath Qhoshal, 29 C. 654, refer¬ 
red to. 

Second appeal from the decision of the 
District Judge of Mainpuri, dated the 13th 
of July 1911. 

Mr. Hamilton., for the Appellant, 

Mr. J. N. Mu^ei'ji, for the Respondents. 

JUDGMENT.—The plaintiff in this case 
sued upon a registered mortgage-deed for 
Rs. 25, dated the 25th of July 1876, by 
which Bhoop Singh purported to hypothecate 
four plots of land, the areas of which are 
specified, situated in miuza Nagla SalenU. 
It has been found by the lower Appellate 
Court, and I am bound by that finding, 
that the name of mama Nagala Salendi was 
inserted in the mortgage-deed by mistake and 
that the parties intended to mortgage four 
plots of land of corresponding areas and bear¬ 
ing the fields numbers specified, but situated 
in mama Ara/.i Zabti. The heirs of Bhoop 
Singh sold their proprietary rights in mama 
Arazi Zabti, or at any rate a .share in the 
proprietary rights including the said rights 
in the plots to which this mortgage relates, 
to the defendant-appellant, Mr. H. B. 
Kinlock, under a registered deed of sale, 
dated the 16th of February 1910. The 
plaintiff came into Court without producing 
the original mortgage-deed, and the ex¬ 
planation offered in paragraph 4 of the 
plaint is not in itself an explanation 
sufficient, if believed, to entitle the plaintiff 
to produce secondary evidence. What the 
plaintiff said was that the mortgage con¬ 
tract was entered into by his uncle Kbamau 
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Singh as the plaintiff’s guardian, during 
the minority of the latter, and, therefore, the 
plaintiff says he has not got the mortgage- 
deed. This is mere trifling of the Court. 
The plaintiff does not say whether Kliaman 
Singh is alive or dead, and whether he 
has made any attempt to obtain this title- 
deed from Khaman Singh or his heirs. At 
a time when the Courts were being flooded 
with more or less doubtful claims, on 
the basis of nasty old deeds hunted up by 
reason of section 31 of Act IX of 1903, I 
think it a little surprising that a claim 
like the pre.sent should have been permitted, 
apparently as a matter of course, to be 
brought upon a copy obtained from the 
Registration Department, without the plain¬ 
tiff being required to offer, much less to 
prove, any adequate explanation of his 
inability to produce the original. In any 
case, I hold that Mr. Kinlock is not bound 
by this mortgage-deed. The land in ques¬ 
tion was conveyed to him by his vendors 
under a registered deed as free from all 
charges. The deed in suit did not contain a 
description of the property actually mort¬ 
gaged sufficient to indentify the same. On 
the contrary, it contained a misleading 
description which did actually mislead Mr. 
Kinlock. Tliere is authority for the proposi¬ 
tion that the registration of such a 

document i.s a nullity, vide, Buij Nath Tfwari 
V. i^hfo Sahotj hhagut (1) and Narasamma v. 
Subharayndn (2), while the later Calcutta case 
of Joginee Mohun Oiatterjte v. Bhoi f Noth 
Oliasnl (3) would lie authority for the 
propo.sitiou that iu any case the deed tlius 
registered could not take effect as a 
mortgage-bond. It has been pressed upon 
me in argument that tins mortgage-deed 
for Rs. 25 was not, under the law in force 
at. the time, one the registration of wliich 
was compulsory. If it could be treated as 
an unregistered document, the question 
would arise wliether it can take effect 
against. Mr. Kinlock’s deed of sale. 1 have 
no desire, how’ever, to decide this question 
upon any technicality. The result of (he 
decree of the lower Appellate Court is 
simply to make Mr. Kinlock the victim of 
a fraud perpetrated by tlie heirs of Blioop 
Singh, and fncilit.atetl by the [blunder 

(1) ISC. not;. 

(2) IS M. W 4 . 

20 c. 054. 


committed when the property mortgaged 
was wrongly described iu the deed in suit. 
If any person is to suffer ander stick cir¬ 
cumstances, it is not the innocent purchaser. 
The plaintiff, even if innocent of fraud, i.s 
responsible for the blander which made the 
fraud possible. I accept this appeal, set 
aside the decree of the lower Appellate 
Court and restore that of the Court of 
first instance dismissing the suit. The 
defendant-appellant will get his cjsts through¬ 
out. 

Appeal accepted. 

4 


ALLAHABAD HIGH COURT. 
Second Civa Appeal No. 711 ok 1911. 

June 11. 1912. 

Present '.—Sir Henry Richards, Kt., K. G., 
Chief Justice and Mr. Justice Tudball. 

SUEO PARTAB SINGH and others— 
Defendants—Appellants 

versus 

BRIJ KISHORE and others— 
Plaintiffs—Respondents. 

Umitatiou Act (i.^ of 1908>l, 8ch. I, Art. 85—Jfufuni 
open ontl current account. 

Tlicrc was a contrai’fc between plaintiffs and de¬ 
fendants that the former should purchase grain for tlie 
latter and store it in their godown, that the de¬ 
fendants should pay interest on the outlay, make a 
deposit to cover losses and that the defendants should 
bo entitled to any profits tliat were made upon the 
re-sale of the grain by the plaintiffs: 

lleht, that the transaction was a mutual open and 
current account and the limitation began to run at 
the close of the year in which the last item was en¬ 
tered in tlie account. 

Second appeal from the decision of the 
District Judge of Mainpuri, dated the 25th 
of April 1911. 

Dr, Tej Bahadur Saprn, for the Appellants. 

The Hon'ble Dr. Sunder Lnl (with him Mr. 
Qokul J^rashad), for the Respondents 

JUDGMENT.—This appeal arises out of a 
suit to recover money. The plaintiffs allege 
that there was a contract between themselves 
and the defendants that the plaintiffs 
should purchase grain for the defendants and 
store it in their godown, that the defendants 
should pay interest on the outlay, make a de¬ 
posit to cover losses and that the defendants 
should be entitled to any profits that were 
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made upon the re-sale of the grain by the 
plaintiffs. The transactions between ihe 
parties commenced in the year 1902 and the 
last transaction was a sale on the 4th of 
February 1906, when there was a balance 
against tlie defendants. The suit was institut¬ 
ed on the 8th of February 1909. The only 
question argued in the appeal is whether 
or not the suit is barred by limitation. 

The defendants contend that Article 61 
applies and the suit was barred after three 
years from the time that the plaintiffs made 
the last purchase on their behalf. The plain- 
tiffs, on the other hand, contend that Article 
12) applies and that they have six years 
from the settlement of the accounts. 

Having regtrd to the findings of the lower 
Appellate Court as to the terms of the contract 
between the parties, we are cleaily of 
opinion that Articlo6l does nob apply, lb is 
quite clear that the plaintiffs could not have 
sued the defendants until after they had 
re sold the grain. It seems to us that Article 
85 is the Article applicable to the present 
cvse. There was an account between the 
parties extending over a number of years. 
The plaintiffs were always liable to account 
to the defendants for any profits that were 
made in the pjrchase and re-sale of grain and 
they were also liable to account for the de¬ 
posit, On the other hand, the defendants 
were liable to the plaintiffs to pay interest on 
any moneys adpauced by the plaintiffs and to 
make good any loss which might take place 
which was not covered by the deposit. There 
was, therefore, a mutual, open and cairent 
account a-id there was reciprocU demand 
bitween the pxrtisj. Acording to Article 8o 
of the Limitation Act, liniitaticn begins at the 
close of the year in which the last item ad¬ 
mitted or prove! i.s en’:erel in the aceount. 
The last item was on the 1- hof Fshraxiy 19 J o; 
therefore, whatever year w.vs taken the suit 
was well within time. OJ coir.sa. if Article 85 
does not apply and no other Article is applic¬ 
able to the cise, then the plaintiffs are entitled 
to fall back upon Article 120 in which case 
they would havesixyears Tiie appeal fails and 
is dismissed with co.sts including in this Court 
fees on the higher scale. 

Appeal dismissed. 


ALLAHABAD HIGH OOGBT. 

ExeconoN First Crvir. Ap?biu No. 130 

OF 1912. 

June 10. 1912. 

P?’esent: -Mr. Justice Karamat Husaiu and 

Mr. Justice Tudball. 

AH H CIS AIN— Appellant 

versus 

AMIN ULLAH— Respondent. 

Pre-emption—Deposit oj decretal amount — Costs 
tcikcf\> owt of the mnouent deposited^ effect o/, 

III a pre-emption snic, d.gob a decree and was 
ordered by the Court of first instance to pay Rs. 6,800. 
Ho deposited this sum but subsequently attached 
Rs. 314 on account of his costs in the suit wiich 
had been awarded by the first Court. On appeal to 
the H«gh Court, he was ordered to pay Rs. 10,000 and 
hence ho deposited another sum of Rs. 3,200: 

Held, that this was a proper deposit in spite of the 
fact that ho had taken out Rs. 314 towards costs. 

Execution first appeal from the decision of 
the Subordinate Judge of Cawnpore, dated 
18:h September 1911. 

Dr. Tej Bahadur Sapru, for the Appellant. 

The Hon’ble Dr. Suuler Lai, for the Re- 
spendanb. 

JUDGMENT.—The pre-empter succeeded 
in his suit for pre-emption. The first Court 
ordered him todepoeit Rj. 6,80). llecirried 
out the order of the Court. Subsequently, in 
execution of bis own decree for costs he 
attached and got a sum of Ri. 314-8 out of 
the sum depo.sited by him. There was an 
appeal in the pre eruption suit to this Court, 
and this Court modified the decree of the 
first Court by ordering the pre emptor to 
pay a sum of Rs. 10.000 instead of Rg. 6,800. 
He deposited, in compliance with the order of 
this Court, anextra sain of Rs. 3,200. This de¬ 
posit was inado lu time. The judgment-debtor 
took objection to this deposit on the ground 
that it was not a complianca with the order 
of the High Court inasmuch as the decree- 
holder has taken out the sum of Rs. 314-8 out 
of the sum previously deposited by him. The 
Court below disallowed the objection. Hence 
this appeal. There is a series of decisions 
of this Court. See Ishri v. Oop il Sara 7 i (1) 
Balmukand v, Fancham (2), Permanani 
Raot V. Gohardhan Sah-ii (3) and B^chai 
Singh V. ShaminUh (4). In all the.ge cases, 

(1) G A. 33!. 

(2) 10 A. 400. 

(3) 28 A. G7G; 3 A. L. J.fiOl; .\. x (190G) los 

(4J 8 A. L. J. 27 note-, 10 lud. Caa. 45i. ^ ' 
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has been ruled that such a deposit as was 
made by the pre'Cmptor in this case was 
a complete compliance with the order 
of the Court, Mr. Justice Tyrrell in 
Parmanand Eaot v. Qohardhan Sahai (3), no 
doubt, took a different view. But we are 
bound to follow the other ruling^s of this 
Court with which we ourselves agree. The 
appeal fails and is dismissed with costs 
including fees on the higher scale. 

Appeal dismissed. 


AUiAHABAD HIGH COURT. 

Second Civil Appeal No. 1231 op 1911, 

June 6, 1912. 

Present'. —Mr. Justice Banerji. 
ANROOP MISIR—Defendant—Appellant 

versKs 

KEDAR PANDE and another—Plaintiffs 

—Respondents. 

Tyondlord atul touint—planted in zemiiKlsir’s 
land with pcrittiAsinn — Non-paiimenf of rent —Ko denial 
of title —Zeinlnilnr’s tiHe not extinguished. 

DcfeudiinU planted trees intiic plaintiff’s land with 
his ]>ernnssion. They, however, paid no rent nr 
customary dues to the plaintiff for a very loii" time. 
Non-]>ayment was not coupled with denial of°title of 
tlie plaintiff: 

Held, that non jjayment of rent was not sutlicient 
to cxtinguisli the plaintiff’s right us zemindar. 

Second appeal from the decision of the 
Subordinate Judge of Ghazipur, dated 3rd 
July 1911. 

Mr. Muhammad Ishaq Khan, for the Appel¬ 
lant. 

The Hou’ble Nawab Abdul Majid, for the 
Respondents. 

JUDGMENT.—The suit out of wliich this 
appeal has aiisen wasbroughtby two plaintiffs, 
Kedar Pandey and Shimbu Pandey, for a 
declaration that the trees standing on plots 
Nos. 446 and 573 were in the possession of 
the defendant subject to the proprietary 
rights of the plaintiffs, that the defend¬ 
ant was liable to deliver to the plain¬ 
tiffs half of the produce as zcmmdjrf due and 
that the defendant had no proprietary 
right in the trees, that he had only the right 
of a person who had planted them, and that 
the plaintiffs w’ere entitled to receive half of 
the fruit and timber from the defendant. 
Trees standing on a third plot were also 


il9l2 

included in the claim but so far as those trees 
are concerned, the claim was withdrawn in the 
Court of first instance. 

It appears that the parties or their pre* 
dec88sors-in-title were co sharers in the village 
in which the trees exist. A partition took 
place between them in the year 1857 under 
which two mahals were formed, one of 14 
annas and the other of 2 annas. The plain¬ 
tiffs are proprietors of the 14 annas mahal 
and the defendant owns a share in the 2- 
annas mahal. The two plots in question 
appertain to the plaintiffs* i4 annas mahal. 

It has been found by the Court below 
that the trees were planted by the defen¬ 
dant’s father 24 or 25 years ago. The de¬ 
fendant contends that he is the owner of the 
trees, that he never delivered any share of the 
piodaceof the trees to the plaintiffs and that 
the claim of the plaintiffs was time-barred. 
The lower Appellate Court holds that it 
must be presumed that the trees were planted 
by the defendant or his predecessor with the 
permission of the zemindar of the 14-anna9 
mahal, and that they were planted subject 
to the customary right of the zemindars 
to receive oue-half of the pioduce. This 
riglit is recognized in the wajih-ul arz 
of the village. The Court was further 
of opinion that mere non-payment of rent or 
non-delivery of dues for a number of 
years unless coupled with a denial of the 
plaintiffs’ right could not extinguish such 
right, and that the claim was not time-barred. 
It accordingly made a decree declaring that 
the plaintiffs are the zemindars of the trees and 
entitled to receive from the defendants a 
half share of the produce. 

The defendant has preferred this appeal and 
the first contention urged on his behalf by his 
learned Counsel is that the matter is res 
judicata in consequence of a decision of the 
Revenue Court passed on the 27th of March 
1907. As to tin’s it appears that a suit was 
broughtby the plaintiffs against the defendant 
in the Revenue Court to recover the plaintiffs 
share of the produce of the trees for certain 
years. In that case the Revenue Court held 
that the plaintiffs were not entitled to the 
amount claimed inasmuch as the defendant 
also was a zemindar not a tenant. In that 
I'uit, there was no question of proprietary title 
to the land and no decision was given by the 
Revenue Court in respect of such title. There- 
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fore, the decision relied on cannot operate as 
res judtcaia. 

In view of the finding of the Court below 
that the trees in question were planted after 
the partition of 1857, it must be presumed 
that they were so planted by the defendant 
not as proprietor (because the defendant was 
not a proprietor in the 14 annas mahal) but 
as a person who did so with the leave and 
license of the zemindar. Therefore, under the 
terms of the waiib ul-arz, the defendant is 
liable to deliver to the plaintiffs the custo¬ 
mary dues of the zemindais, namely, one-half 
of the produce. The Court below has rightly 
held that mere non-payment or non-delivery 
of such dues is not sufficient to extinguish the 
title of the zemindar. It has been found that 
tills non-payment was not coupled with a 
denial of right and that the plaintiffs’ right 
was not denied until the institution of the 
suit in which the decision uf the Revenue 
Court referred to above was passed. The 

decree of the Court below is, therefore, 
right. 

Lastly, it is contended on behalf of the ap¬ 
pellant tliatShimbhu Pandey, oneof the plain¬ 
tiffs to the suit, had died before the decision 
of the appeal by the lower Appellate Court, 
and that that Court ought to liave declared 
the^appeal before it to have abated so far 
as Sliimbhu Pandey was concerned. It does 
not appear that it was ever brought to the 
notice of the Court below that Sliimbhu 

andey was dead. The representatives of 
Shimbhu Pandey have not been made parties 
to this appeal under Chapter II. rule 3 of 
the rules of this Court, in fact Shimbhu 
1 andey himself who was at the time dead 
was described in the memorandum of appeal 
as a respondent. In the absence of the legal 
representatives of Sliimblm Pandey, it cannot 
be held in this appeal that he died before 
Uie decision of the appeal. It may be that 
he died between the date of the hearing of 
the appeal and that of the delivery of judg¬ 
ment. In that case, under Order XXII, 
rule 6, there would be no abatement of the 
appeal. It is too late, tlierefore, for the 
appellant to contend that the appeal in the 
Court below abated. 

The result is that I dismiss the appeal 
with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 2 op 1912. 

June 12, 1912. 

Present'. —Mr. Justice Banerji. 

BHAIA SHEORAJ SINGH— Plmntips'— ■ 

Appellant 

versus 

SAMPAT SINGH and others—Defendants 

—Respondents. 

U. P. Land Revenue Act (Ilf of 1901 j, .si, 110, 112, 
233 (fr) —Perfect })artition--Tila.h{x\ Jonned in the name 
of a beuaniidar— No objection hy real oioncr—Subse¬ 
quent suit jor declaration not barred. 

At a perfect partition, a malt'd was formed in the 
name of a henamidar. No objection as to the title of 
the benamidar was taken at the time of partition by 
tbo real owner who also happened to be a co-sharer 
in the village: 

Held, that a subsequent suit by the real owner, 
after the completion of the partition, for a declaration 
of his title was not b irred by section 233 (k) of the 
U. P. Land Revenue Act, 1901. 

Second appeal from the decision of the 
Additional Judge, Gorakhpur, dated 5th 
August 1911. 

Mr. Kalindi Proshad, foi the Appellant. 

Mr. Parmeskwor Dy.d for Mr. Iswvr Sarm 
(with him Mr. Viskyiu Ram Mehta for 
Hon’bleDr. Sunder Lai), (ov the Rospouden-s. 

JUDG.MENT.—The plain tiff-appellant 

brought the suit out of which this appeal 
has arisen for a declaration of his title to 
a one-anna share of zemindari which under 
partition has now been declared to be a sixteen- 
anna mahal and a house. This property stood 
recorded in the names of Mnsammat Marjodi 
and Sri Goviud Singh and the mahal was 
formed in the name of Sri Govind Singh. 
The plaintiff is one of the two grandsons of 
Raghubans Singh, who was one of the sons of 
Asman Singh. It is c:>ramon ground that 
after the death of Asman Singh a partition 
took place, between his sons, of the four- 
annas share which belonged to him. The 
plaintiff states that he and his brother Ham 
Jewan Singh were joint with their father, 
that Ram Jewan Singh predeceased his 
father so that the whole property which 
belonged to the father passed to the plaintiff 
alone by right of survivorship, that he caused 
the name of Musaynmat Marjodi, the widow of 
Ram Jewan Singh, to be entered in the 
revenue papers, for her consolation that 
she had a daughter Mnsamynat Sukhraji 
whose son was Sri Govind Singh, that 
Sri Govind Singh’s name was entered 
nominally in respect of the property in 



340 


INDIAN OASES. 


PADALA KRISHNA RAO V, PADALA RDMARAJAMMA. 


[1912 


question, that the plaintiff was in fact in 
possession and that he was solely in posses* 
aioD. He states that Musammai Marjodi died 
some three years before the institution of the 
suit, that Sri Govind Singh was a born leper 
and was, therefore, not entitled to inherit, 
that she had no title in respect of the property 
and that he had no power to mortgage it to 
the second defendant as he did and that the 
mortgage is ineffectual as against the plaintiff. 
The plaintiff thus bases his claim on tsvo 
grounds, first, that he was originally the owner 
of the property and, secondly, that even if 
Marjodi became the owner, upon her death, 
it could not pass to her daughter’s son by 
reason of Ins being a born leper and that he 
is entitled to the property. In the alternative, 
the plaintiff claims a decree for possession. 
The Court of first instance decreed the claim 
finding on the merits that Ram Jewan Singh 
predeceased his father, that the property 
belonged to the plaintiff and that Marjodi’a 
name was entered merely for consolation. 
Upon appeal, the learned Judge did not 
consider the case on its merits. He was of 
opinion that as a partition took place in 1894, 
under which the property in dispute was 
formed into a viahal in the name of Sri 
Govind Singh, the present suit was not 
maintainable. He does not state under 


for Musammat Marjodi or for the plaintiff. 
It is true that the plaintiff raised no objeo- 
tion at the time of partition but he alleges, as 
I have already said, that the person in whose 
name the mahal was formed was only a 
benamidar. The suit in no way affects the 
partition. It only raises the question whe¬ 
ther the property which was partitioned (and 
according to the plaintiff was rightly partU 
tioned) belongs to him or belongs to the defen¬ 
dants. The case, in my opinion, is not one to 
which section 111 of the Land Revenue Act 
could have applied aud it is not barred under 
the provisions of section 233, clause (k) of 
Act III of 1901. The case, in my opinion, 
ought to have been tried on the merits. I 
accordingly allow the appeal, set aside the 
decree of the Court below and remand the 
case to that Court under Order XLI, rule 23 
of the Code of Civil Procedure, with directions 
to re-admit it under its original number in the 
register and to dispose of it on the merits. 
Costs here and hitherto will follow the event. 

Oase remanded. 


what ground the suit is not maintain¬ 
able but he apparently refers to the provi¬ 
sions of section 233, clause (k). In my judg¬ 
ment, having regard to the circumstances of 
this case, that clause has no application. 
The suit is not one with respect to the parti¬ 
tion or union of 7nahal$. The plaintiff has 
not questioned the correctness or validity of 
the partition. What he asserts is that he 
is the person who is the owner of the 
mahal which was formed under the parti¬ 
tion and that the person in whose name the 
mahal was formed, viz., Sri Govind Singh, 
was only benamidar for him. If the defen¬ 
dant’s case is true that Ram Jewan survived 
his father and was separate from his 
brother, Musammat Marjodi, his widow, was 
the person entitled to his estate during her 
life-time. She died only three years ago. 
Therefore at the time of partition, she was the 
person entitled to the mahal which was 
formed by partition. Sri Govind Singh’s 
name was clearly entered as a nominal 
tzausactiou aud as benamidar either 


MADRAS HIGH COURT. 

Second Civil Appeal No. 181 of 1911. 

April 23, 1912. 

Present: —Mr. Justice Sunda-ra Aiyar and 

Mr. Justice Ayling. 

PADALA KRISHNA RAO, .minor, bv 
VENKATA RATNAMMA—Appellant 

versus 

PADALA KUMARAJAMMA, minor, bv 
T. APPALASAMl NAIDU— RBSPONpENT. 

Hindu Laxo-Inheritance—Illegitimate son oorn oj 

one’s concuhinc who was pret'iouslij married to ano 

—Right to inherit. ... ^ x. 

In order that an illogitimato son may bo cntitiea w 
succeed his father, ho must hare been born 
woman wlio was never married to any on® bororo 
came under the keeping of the person whoso so 

claimant is. , « ai. 7 

Annatjynn v. Chinnan, 33 M. 36(1; 5 Ind. Oa . i 
M, L. T. 140; 2U M. L. J. 355, referred to. 

Second appeal against the decree of the 
District Court of Ganjam, in A. S. No. 
of 1909, presented against the decree o 
District Munsif of Chicacole, in Original bai 

No. 590 of 1908. 
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Messrs. H. Sitaramasawmi and H, 
Suryanarayana^ for the Appellant. 

Mr, K, Ramnath SKaniiy for the Respond* 
ent, 

JUDGMENT.—The question raised for 
decision in this second appeal is, whether the 
plaintiff, who is the illeg’itimate son of one 
Ragavalu, born of a woman who had been 
previously married to another person when 
young and had been subsequently been in the 
keeping of Ragavulu after her husband’s 
death, is entitled to inherit Ragavulu’s 
property. The case of Annayyan v, Chinnan 
(1) is a direct authority against the conten¬ 
tion of the appellant that he is entitled to 
inherit. It was laid down in that case that, 
in order that an illegitimate son may be 
entitled to inherit to his father, he must have 
been born of a woman who was never married 
to any one before she came under the keeping 
of the person whose son the claimant is. It is 
contended that Colebrook’s Translation of the 
Text of Dayabhaga that the illegitimate son 
must be the son of an unmarried woman is not 
quite accurate, that the Sanskrit expres¬ 
sion really means the son of a woman not 
married to the person whose son the claimant 
is and not “not married at all to any one”, and 
a translation of Medathithi’s Commentary 
on the Text of Manu laying down the rule and 
Gopal Chandra Sircar’s Translation of the 
Dayabhaga Text are cited to us, the translation 
being son of a woman not married to the 
person.’ No text-writer or commentator has 
been cited wlio says definitely that the fact 
of the previous marriage of a woman to some 
one else is no bar to her illegitimate son 
succeeding. One would have expected such 
a statement to be made at least by the later 
commentators if it was in accordance with the 
view entertained by them. We agree with 
the opinion expressed in Avnayyan v. Ohinnan 
(1) that in the absence of such a pronounce¬ 
ment by ^ any authoritative Hindu 
writer, it is not desirable to extend the 
right of inheritance of illegitimate children 
born of a woman who had been already married 
to a person. 

We dismiss the second appeal with costs. 

, . Appeal tJismissed. 

(1) 33 M. 36G; 5 Ind. Cas. 84; 7 M. L. T. 140- 20 
M. L. J. 355. 


CALCUTTA. HIGH COURT. 

Second Civil Appeal No. 1266 op 1910. 

June 14, 1912. 

Present—Mr. Justice Carnduff and 
Mr. Justice Chapman. 

FAZLAR RAHIM —Defendant—Appell vnt 

versus 

NABENDRA KISHORE ROY and others 

Plaintiffs—Respondents. 

'Vhfikbnat map—State of things nt Permanent Settle- 
ment—Presumption — Evidewe. 

An entry in a thakbust map c.'innot bo said to be 
insufficient to entitle a Court of fact to hold that tho 
disputed lands were really included in the estate at 
the time of the Permanent Settlement. 

iloizuddi Biswas v. Ishan Chandra Das Sarkar, 7 
Ind. Gas. 849; 13 C. L. J. 293; 15 C. W. N. 70S, 
followed. 

Mohesh Chunder Sen v. Jnggut Chunder Sen, 5 0. 
212, explained. 

Ahdtd Hamid Ztian v Kiran Chandra Roxj, 7 C. W. 
N. 849 and Sgama Sunderi Da.ssya v. Jogobundhu 
Sootar, 16 C. 186, relied upon. 

Appeal from the decree of the Sub-Judge 
of Noakhali, dated December 9oh, 1909, 
modifying that of the Munsif of Feni, dated 
March 31st, 1909. 5 

Babu D. L. Kastgir, for the Appellant. 

Babus Akshoy Kumar Banerji and 
Chandra Sen, for the Respondents. 

JUDGMENT.—This appeal arises out of a 
.suit brought for the recovery of possession 
of certain lands claimed by the plaintiffs 
as appertaining to amnkal purchased by them 
at sale under the Bengal Land Revenue 
Sales Act of 1859. The plaintiffs having 
made this purchase proceeded to is.sae notices 
for the annulment of encumbrances under 
soctiou 37 of the said Act, and they were 
unsuccessful in obtaining possession of the 
land and had to institute the present suit. 
They rested their case mainly on the thakbust 
map of 1865. The defendants ssb up 
the title of the owners of certain other 
shares in the mnhal and relied on their part 
on certiain chittas prepared by the Government 
in 1S43-44 when the purgana was measured. 

The Court of first instance g'ave preference 
to the chitias and dismissed the suit on the 
strength of the evidence afforded by them. 
The lower Appellate Court, on the other 
hand, has taken a centrary view, holding 
that the evidence of the thakbust map is 
superior to that of the chittas, and it has 
decreed the suit. 

On second appeal before us, three point 
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liave been taken by the learned Vakil for the 
defendant. 

The drst contention is that the Subordinate 
.Tudge is wrong in law in saying that the 
thahhust map is very good evidence to show 
the state of things at the time of. the 
Permanent Settlement. It is argued that 
the ihahhuft map is evidence of the state of 
things in 1865, when it was prepared, and 
that it is not sufficient by itself to prove the 
state of things at the time of the Permanent 
Settlement. In support of this contention, 
reliance is placed cheifly upon Mohosli 
Chumler Sen v. Juggut Chunder S€7i (l), 
but, as was pointed out by this Court in 
Synni Lnl Sahn ^7. Lvchmon Chowdhnry 
what wa.R held in the former was that the 
iho'khust map by itself was not in that case 
sufficient evidence of title, and Norris and 
Beverley, who decided the later appeal, 
declared that they were prepared to say 
that in no case is the evidence of survey 
maps sufficient evidence of title. We are, 
indeed, unable to find any authority for 
the broad proposition .stated by the learned 
Vakil. In Ahdnl Hamid Mion v. Ktron 
Chandra If(7j (3), it wa.s held that it was 
open to a Court to find on the strength of 
entries in a thahhnst map, that the same 
state of things existed at the time of the 
permanent Settlement, and the late Chief 
Justice and Mi'. Justice Geidt came to the 
conclusion that it could not be said that a 
District Judge in drawing such a conclu¬ 
sion had committed any error of law. Again, 
in the recent case of Moiznddi Bistvas v. 
/.s/iUM Chciidia Vos Barhar (4), in whicli 
most of the authorities are referred to, it 
was distinctly held that an entry in a 
thn}<hnst map could not be said to be in¬ 
sufficient to entitle a Court of fact to hold 
tliat the disputed lands were really included 
in the estate at tl.e time of the Permanent 
Settlement. We may also point out that 
in Syama Snnderi Dnssya v. Jcgohundh7i 
Sooiar (5), it wa.s observed by Petheram, 
0. d.. and Tottenham, J., that a ihahhvst map 
is not only evidence, but is very good 
evidence, as to what the bourrdary of a 

(1) 5 (\ 212. 

(2) 15 C-ao3 tit p. 2r>o. 

(:{) 7 C. W. N. ^*10. 

(4) 7 IihL Cas. 84tJ: ItiC. W. N, 706; 13C. b-J. 293. 

(5) 10 C. 180. 


particular property was at tbe time of the 
Permanent Settlement. The finding of the 
learned Subordinate Judge, therefore, based 
upon the entries in the thahhust map, cannot 
be questioned before us as being based on 
no evidence. 

The second contention raised is that 
the Subordinate Judge was wrong in saying 
that tbe chiita did not raise any presump¬ 
tion of correctness. The chittas in question 
were prepared by tbe Government as 
zemindar\ but in this case a part of the 
pnrgan77a measured had escheated to tbe 
Government on account of the rebellion of 
the former owner, and it is suggested that 
the Government must, in these circum¬ 
stances, be held to have measured it in its 
sovereign capacity. We are unable to 
draw any distinction between tbe position 
of the Government as owner of land which 
has been escheated, and its position as 
owner of land acquired in any other way; 
and it is well settled that a cAt(fa prepared 
by the Government, when interested as a 
proprietor of the estate cancerned, cannot 
be said to he a public document. Tliat 
being so, it is impossible to say that tbe 
learned Judge was wrong in holding that 
no special presumption attached to these 
chiitas. 

The third contention is that there 
has been no finding by either of t e 
Courts below on an important issue, naraely* 
tbe 12th issue, as to whether any tanks, 
buildings and so forth had been made on the 
disputed land. 

The first Court found it unnecessary to 
come to any decision on this issue, an 
the lower Appellate Court clearly omit e 
to do so. It is conceded by the learned 
Vakil for the respondent that the conten* 
tion that the case must be remanded for 
a finding on that issue cannot be denied. 

The result, therefore, is that the case 
will be remanded to the lower Appellate 
Couit fora finding on the 12th issue an 
the dK‘»posal of the case on that finding. 

So far as the findings impeached be ore 

us are corcerued, they are held to be con 

elusive. V •- 

We make no order as to costs of * 

appeal. , , 

Qase retnauu^a* 
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MADRAS man court. 

Second Civil Appeal No. 2044 op 1910. 

May 2, 1912. 

Fresenti —Mr. Justice Miller and Mr. Justice 

Sadasiva Iyer. 

ARIYAPUTHIRA PADAYACHI and 
OTHERS—Appellants 

versus 

MUTHCEUMARASAWMY PADAYACHI 

AND OTHERS—RESPONDENTS* 

Iransfer of Propeyty Act (IVof 5i, 118 — 

Sale Exchange — Price—Oral sale of erntity of vedetnp’ 
iion to usufructuary mortgagee—Registration-Right of 
mortgagor to redeem—Adverse possession—Limitation 
Act (IX of 1908), Uch. I, ylrii. 144,148. 

The word ''price” in section 54 of tlie Transfer of 
Property Act is not restricted to money or current 
coin, but it includes wliatever the vendor accepts as 
tantamount to such price. 

If two persons mutually exchange two things and 
mutually fi.x the values of the exchanged things in 
current coin and exchange them as of equal value, 
they must be hold to have effected sales and paid 
prices and not merely to have effected an exchan^-o 
or barter. ” 

A conveyance of land in consideration of jnoneys 
alteady due to the vendee by the vendor is either a 
“sale” under section 54 of the Transferof Property Act 
or an “exchange” under section 118 of the said Act. 

K. Thiruvengidnehuriar v. Rangnnathn, 13 il. L. J. 
500, not approved. 


Krishna Tanhuji v. ..16a Shetli Pntil, 34 B. 139; 1 
Bom. L. ll. 1336; 4 Ind. Cas. 833, referred to. 

Where a usufructuary mortgagee gave up his righ 
to possession in part of the land mortgaged and th 
mortgage-money due to him, and in consideratio 
therefor, purchased orally the equity of redcmptioi 
in another part of the land from the mortgagor: 

Jfchl, (1) that tho transaction amounted”to a ‘sale 
\inder section 54 of the Transfer of Property Act. am 
was invalid for want of registration; 

(2) that tho mortgagee continued to remain in pos 
session only as mortg.igec after tho said oral sale, an( 
that tho mortgagor was entitled to redeem tho pro 
perty within the statutory period; 

(3; that the mortgagee could not assert a title hi 
adverse possession as from the date of the oral sale- ' 

(4) that Article 14t of Schedule If of tho LimiUi 

tioii Act could not bo invoked by tlie mortgagee if th. 
mortgagor was not bai-rod by Article 148 from redeem 
mg and recovering posHOSsiou of the mortgaged mo 
porty; ^ 

nyari y Pult<um 14. M. 38, Ramunni v. Kerah 
Verma 1 Raja, lo Sf. 106, Rhagvant Govind v. Kond 
valad ilahadu, 14 15. 279, Khiarai Mai v Daim 
32 C. 296; 1 C. L. J. 584; 2 A. L. J, 71; 9 C W V 20 
7 Bom. I.. R. 1; 32 I. A. 23. referred to. 

(5) that oral evidence was not adniissiblc to prov< 
the discharge of the mortgage by an invalid ora 

SR l0* 

Qasefi Subba Voiv v. Voriyonda Narasimham 27 
3QS, Chamaru Shahav. Sona Koer 14 C L J 303 
307; 16 C. W. N. 99; 11 lud. Oas. 301, referred to. 

Second appeal against the decree of 
District Court of South Arcot, in A. S. N 


359 of 1909, presented agfaiust the decree of 
the District Munsif of Chidambaram, in 0. 
S. No. 751 of 1908. 

Mr. T. Narasimhi, Iyengar^ for the Appel¬ 
lants. 

Messrs. (7. V. Ananikakrzshna Iyer and 0, 
Narasimhachariar^ for the Respondents. 

JUDGMENT. 

Miller, J.—-I think; the transaction alleged 
in this case to have taken place in 1892 
may properly be held to be an exchange of 
property within the meaning of section 118 
of the Transfer of Property Act if it is not 
a sale. By it, the mortgagee gave up his 
right to possession in pait of the land 
mortgaged and the mortgage-money due to 
him and received the equity of redemption 
in another part of the land. Even if this 
transaction was made by way of a compro¬ 
mise of disputes, it is not suggested that it 
amounted merely to an acknowledgment or 
adjustment of existing rights and the 
operations amounted, I think, to transfers of 
ownership in immoveable property. The 
arrangement was, therefore, invalid for want 
of a regi.stered instrument and could not 
affect the title. 

It is, however, contended that it may be 
proved as showing the intention of the 
parties to discharge this mortgage, at that 
time, and s'*, as showing change in the 
nature of the mortgagee’s possession, after 
the date of the arrangement, so as to make 
it adverse to the mortgagor. The intention 
to discharge the mortgage involves the 
intention to make certain transfers and it is 
impossible to say that if those transfers 
failed, both parties nevertheless incendeJ 
to discharge tiie mortgage. The mortgagor, 
therefore, had 8i.xty years for his suit under 
Article 148 of the second Schedule of the 
Limitation Act, and he has come within that 
time. 

The appeal, therefore, fails and is dismissed 
with costs. 

Sadasiva Iyer. J. — I entirely agree in the 
conclusion of my learned brother and in the 
reasons given by him for the said onclusion. 
But out of respect for the streuuous arguments 
advanced with great acuteness by tho 
appellants learned Vakil, £ have thought it 
not improper to pronounce a judgment in my 
own words. 

^2) The facts and pleadings necessary to 
understand the contentions on both sides are 
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shortly as follows:—PlaintifE sues for redemp* 
bion of the plaint A Schedule lands alone, 
though both A and B Schedule lands were 
usufructuarily morlgagad in 1885 by a 
registered in.struiiienb for Rs. 380^. The 
plaintiff’s allegation is that the B. Schedule 
lands were redeemed in 1893 by a payment 
of Rs, 200 and hence only A Schedule land 
remained to be redeemed on payment of the 
balance of Rs. ISO.j. The contesting defend¬ 
ants (who represent the original mortgagee) 
pleaded (a) that the A Schedule properties 
were orally sold ” to the mortgageein con¬ 
sideration of Rs. 1,600 due to the mortgagee 
under the mortgage document of 1685 and 
some other documents (the written state¬ 
ment itself using the word sold ”), (b) that 
thus the mortgage document of 1885 was 
discharged and the mortgagee became full 
owner of the A Schedule propertie.s by 
the oral sale, while the mortgagor got back 
the B Schedule property free of the mortgage 
charge and, (c) iliat as the mortgagee and 
liis assignees have been enjoying the A 
Schedule lands as owners by adverse pos.ses- 
sion from 1892, for more than 12 years before 
8ui(, they have got a good title by prescription 
under Article 144 of the second Schedule of 
Limitation Act. 

(3) The lower Appellate Court held that the 
mortgage c:>ntract created by registered 
document of 1885 could not be rescinded 
by the alleged oral agreement or sale of 
1892, and that under section 92 of the 
Indian Evidence Act, oral evidence was 
inadmissible to prove any such agreement. 
On this ground, the lower Appellate Court 
confirmed tlie Munsif's decree, allowing in 
plaintiff’s favour the redemption of the A 
Schedule lands. The defendants Nos. 2, 
3 and 4 are the special appollaufs before us. 

(4) Tlie contentions of the appellants’ 

learned Vakil were as follows:— (o) The 
oral sale of 1893 in respect of the A 
Schedule lands set up by the appellants 
does not come under the definition of “ sale ” 
or “exchange ” in the Transfer of Property 
Act, it is a peculiar transfer” of property 
not covered by the Transfer of Property Act, 
section 54, and such a transfer could he 
elTectt-d by oral agreement and does not 
require a registered iir.struinent to effect it, 
though the consideration for such a tr’ansfer 
and the value of the transferred properly 
(rouglily) have been Rs. 1,600. (5) Even if 


the oral sale of 1892 is invalid to transfer the 
title to the A Schedule properties to the 
mortgagee, it operated as a discharge of the 
mortgage-debt of 1885 charged on both A and B 
Schedule properties. Hence the mortgagee’s 
possession of the A Schedule properties ceased 
from 1892 to be the possession of a mortgagee 
and became the possession of a trespasser, 
more than 12 years* possession before suit as 
trespasser has conferred full title as owner 
on the mortgagee, and his assignees, (c) Oral 
evidence can be given, notwithstanding sec¬ 
tion 92 of the Evidedce Act, to prove that 
the allegation of the mortgagor to pay 
money under the mortgage has been discharg¬ 
ed; such oral evidence need not be restricted 
to the evidence of the payment of money or 
its equivalent in moveables or choses in action 
or other personal property. Oral evidence 
cm be given of an invalid sale, (invalid for 
want of a registered written instrument evi¬ 
dencing it), and such invalid sale could valid¬ 
ly operate as a discharge of the mortgage 
deed, though inelfecbual to transfer title. 

(5) As regard contention (a): I think it 
very improbable that the Legislature, when en¬ 
acting by the Transfer of Property Act that 
a registered instrument is indispensable in the 
case o( a transfer of land by sale (section 54), 
transfer of land by exchange (118), transfe.’ of 
land by gift(123}, transfer of intere.st.s in laud 
by way of lease (section 107), and transfer of 
interests in land by way of mortgage (section 
59), where the interests transferred in any 
of these modes is a substantial interest, could 
have intended to exclude any transfers by act 
of parties of an interest, in immoveable pro¬ 
perty of over Rs. 100 in value from the 
necessity of being evidenced by a registered 
instrument, or could have intended to allow 
such transfer to be effected by oral agreement 
or by other than a registered instrument. I 
have very little doubt that alt such transfers 
a'w^er vivos were intended to be included ia the 
one or other of the transactions coming under 
the heads of “saIe”(Chapter III), ‘"mortgage” 
(Chapter IV) “lease” (Chapter V) “exchange” 
(Chapter VI), and “gifts” (Chapter VII). 
Any transfers” made in the way of creation 
of trusts were provided for in the Trusts 
Act, section 5, which says “no trust ;n 
relation to immoveable property is valid 
unless declared by a non-testamenfcary in¬ 
strument in writing registered”. Section 9 
of Act lY of 1882 allowing “transfer of pro- 
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perfcy” witboati writmg except where a writing 
is expressly required by law does nob- weaken 
to any appreciable degree the patent conclu* 
Bton derivable from a study o£ the Transfer of 
Property Act as a whole that the Legislature 
was very anxious that all important transfers 
of landed property and even transfers of chases 
in action (section 130) and transfers of intangible 
rights (section 54) should be evidenced by re¬ 
gistered instruments so as to prevent litigants 
from letting in oral evidence as to alleged 
transfers about the truth or falsehood of 
which oral evidence, it is almost impossible 
for Courts to come to a satisfactory conclusion 
in most cases. 

(6) So far as transfers of land by convey¬ 
ance (that is, excluding transfers by mort¬ 
gages and leases) are concerned, I think 
that if they are not settlements or declarations 
of trusts, they were intended by the Legisla¬ 
ture to come within one of the headings '‘sale’', 
“exchange” or “gift” in the Transfer of 
Property Act. “Sale” is defined in section 54 
as a transfer of ownership in exchange for a 
price paid or promised or partly paid and 
partly promised etc. 

The appellants’ Vakil ingeniously argued 
that ‘price” means tangible money in current 
coin, it may be currency notes and does not 
mean any other valuable consideration. Thus, 
according to this contention, if I sell my land 
to another in .satisf iction of Rs. 300 which I 
owe to him on a pro-note, the transaclion is 
not a sale” within the definition of the Trans- 
ferof Property AcL beciuse 1 did not receive 
nor was I promised in fu'^ure any current c >in 
as price”. OP course, in ordinary parlance, it 
is undoubtedly a ‘‘sale” and in this very case 
the appellants in their statements talked of the 
oral sale of 1893, in consideration of moneys 
not p lid or prntniso I at time of site, but of 
moneys due on prior debts. However, I find 
in Bouvier’s Law Dictionary that the word 
price" signifies that “it consists in money to 
be paid down or at a future time; for, if it be 
anything else, it will no longer be a price, nor 
the contract a sale bat exchange or barber” and 
Shepherd, J.,in his commentary on the Trans¬ 
fer of Property Act, says “price” includes 
money. The startling result of this technical 
view is that many so-called sales ot land, where 
the consideration is the satisfaction of old 
debts due to the vendee as creditor, are not 
sales' at all under the Transfer of Property 
Act. Pushing the matter further, suppose the 


purchaser hands over Government promissory- 
notes or a cheque on a Government Bank or on 
the bank in which both parties have invested 
their money or currency notes instead of 
money, can it be said he does not pay “price” 
for his purchase? I do not think that such 
was the intention of the Legislature by the 
mere use of the word “price”, if the price is 
fixed in the conveyance in current coin. I think 
that the words “price paid” will cover cases 
where the vendor’s claim for the receipt of the 
price is satisfied by giving him what he accepts 
as tantamount to such payment. For instance 
if he says in effect: “Here I owe you three 
hundred rupees under pro-note and you now 
owe me three hundred rupees as the price of 
the land I sell: why should we go through the 
farce of your paying me Rs. 300 in current 
coin for the purchase-money and my handing 
it back to you to re-pay your promisory-note 
debt? ” We shall take it that both processes 
have taken place. I think that in such a case, 
we must take it that the price lo is paid and the 
transaction is a sale though no coins were ac¬ 
tually paid by the purchaser. If two persons 
mutually exchange two things (neither of 
which is money only) it may be an exchange or 
barter and not a sale. But if they mutually 
fix the values of the exchanged things in cur¬ 
rent coin and exchange them as of equal value, 
I think they might be held to effect “sales” 
and to pay prices and not merely to effect an 
exchange or barter. 

(6) Even if I am wrong in holding that a 
conveyance of land in consideration of the 
moneys already due to the vendee by the ven¬ 
dor does come under the definition of “.sale'* in 
section 64 of Act IV'" of 1882, f think such 
tr'ansactions ought to be brought under the 
definition of exchange under section 118 of 
Act IV of 1832 which make-s all the provi¬ 
sions as to the mode of effecting transfer of 
land by sale, applicable to transfers of land 
by exchange also. ‘Exchange”, according to 
the definition in section 118, is a mutual trans¬ 
fer of ownership of things neither of which is 
money cmhj. It seems to me that if a con- 
veyance of laud for a debt due by the vendor 
to the vendee is not a sale, it is clearly an ex¬ 
change as the debtor vendor transfers his 
ownership in land (which is not “money” and 
afortio.i not money only) while the vendee 
transfers the ownership in his chose in action 
(the debt due by (he vendor) to the debtor 
vendor so as to merge and extinguish the 
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debfc, the debtor and creditor becomiDg* the 
same individual by the transfer of the debt to 
the debtor himself. Here also the chose in 
action so transferred in its turn is not money 
only. It is argued that the vendee creditor 
does not transfer his rights as creditor to the 
vendor debtor, but only treats the debt as dis¬ 
charged. This seems to be merely a play 
upon words, for the debt is relinquished in 
favour of the debtor, and the substance of the 
transaction is a transfer of the debt to the 
debtor. In fact, where a testator relinquishes 
by his Will a debt in favour of the debtor, ib 
is appropriately styled a gift by way of legacy 
of the debt to the debtor and where a 
mortgagee relinquishes his mortgage debt he 
frequently does it by executing a re¬ 
conveyance of the mortgage interests created 
under the mortgage deed to the !n')rtgag>r. 

If such transfers of land do nob come 
under either the head of ‘ sale” or “exchange”, 
the extraordinary result would be that a con¬ 
veyance of land worth even a lakh of 
rupees can be legally effected by oral agree¬ 
ment if the purchaser hands the money a 
few days before the oral conveyance and 
relinquishes his debt a few days afterwards 
as consideration for the oral conveyance. I 
refuse to believe that such a result could 
have ever htaen dreamt by the Legislature. I 
have DO doubt that all conveyances of owner¬ 
ship riglit in lands were intended to be 
brought under “sales”or“gifl8” or“exchanges” 
and that a conveyance for a laVli of rupees 
due on a pro-note to the vendee was not 
intended to be excluded from the necessity of 
being evidenced by a registered instrument. 

(1) Reliance is placed by the appellant's 
learned Vakil on a case decided by this 
High Court hut not reported in any 
autliorized reports. It is found in 
’rhirnventjidachariar v. linngimath'i (1), where 
it was held tliab when two brothers orally 
gave their lands to their sister in satisfac¬ 
tion of some claim of hers against tliem, the 
transaction was not a gift nor an exchange 
nor a sale under the Transfer of Property 
Act. With the greatest respect, I am 
clear in Tny mind that it was either a .sale 
or a mutual “exchange” of two tliing.s 
neither of which was money only and I 
am, therefore, not prepared to follow this 
case. 1 knosv that where a coniproraiee 

(1) 13 M. U J. SCO. 


is not intended to create or effect merely a 
transfer of title but is only an acknowledg¬ 
ment of existing rights in lands, it is not 
a sale or exchange [see Krishna Tanhaji v. 
Aba Shetti Patti (2)j and need not comply 
with the provisions of section 54 of Act IV 
of 1882 in order to be treated as valid. 
But neither the present case nor that 
in Thiruvengidachariar v. Ranganaiha (1) is 
such a case of compromise. I, therefore, over¬ 
rule the appellants' contention that a regis¬ 
tered writing was not necessary to validate 
the alleged sale of 1892. I might here be 
permitted to express the wish that the 
British Indian Legislature would pass an enact¬ 
ment making a registered writing indispens¬ 
able for the validity of all settlements, parti¬ 
tion, agreements and Wills and authorities to 
adopt throughout British India, making very 
few exceptions in special cases (such as 
Soldiers’ and Sailors* Will). So that the flood 
of intricate and uncertain litigations on 
such questions might be brought within 
bounds, and the perjury in connection with 
Wills executed out of the Presidency towns 
and with partitions and adoptions might be 
put down to some extent. 

(8) The next contention of the appellants* 
Vakil based on the Limitation Act is not 
sustainable, as, if the original mortgagee con¬ 
tinued to hold possession as mortgagee, owing 
to the alleged sale of 189.3 being invalid and 
ineffective to convey to him, the ownership 
in the equity of redemption in the A Schedule 
properties, he cannot, by merely assiirting 
possession as owner under the invalid sale 
convert his possession as mortgagee into 
possession as owner, even granting that the 
mortgagor knew and acquiesced in his 
assertion. The cases in Byari v. Pnttanna 
(3), Ramtinni v. Kerala Vertna ViUa Raja (4), 
Bhagvant Gooind v. Kondi Valad Mdhadn (5), 
Khairaj Mai v. Daim (6), clearly lay down 
that Article 144 cannot be invoked in favour 
of the mortgagee if the mortgagor is not 
barred by Article 148 from redeeming and 
recovering possession of the mortgaged pro¬ 
perty. 

(9) The last contention about the inadmis¬ 
sibility of oral evidence to prove the 

(2) 11 Bom. L. K. I336j 34 B. 139; 4 Ind. Can. 83u. 

(3) 14 .M. 38. 

(4) lo M. ]66. 

(o) 14 B. 279. ^ 

(6) 32 C. 296; 1 C. L. J. 584; 2 A. L. J. 71; 9 
N. 201; 7 Bom. b. R. 1; 32 J. B. 23. 
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Blleged discharge of mortgagee of 1885 might 
be disposed of shortly. A mortgage might, 
eveo if created by a registered instrument, be 
proved to have been extinguished by letting 
in admissible evidence (including oral 
evidence) of payment of the mortgage amount 
or by letting in admissible evidence of any 
other transaction which operates as a mode of 
payment [see Chamiru Skaha v. Soni Koer 
(7).] It has been similarly held, in Kattika 
Bap:innr}ima v. Kaftika Kriatnamma (8), 
that while a subsequent oral agreement 
to modify the terms of a registered 
maintenance deed cannot be proved, the 
fact that in particular years the obligee 
was in possession of certain lands of the 
obligor and paid herself the maintena,nce 
amount out of the profits of the lands can 
be proved; [see also KnrampnJli XJnni v. 
Thekku Vittil (9); Qoseti Siihhi Bow v. Vori~ 
gotida Nn7'n{}imhain Here the defendants 

do not seek to prove that by the payment of 
any money or by the receipt by the mortgagee 
of profits of other lands of the mortgagor, the 
claim of the mortgagee was paid up and thus 
the mortgage was extinguished, but they 
wished to prove an invalid oral conveyance (of 
which evidence is legally inadmissible) of 
the equity of redemption in a portion of the 
mortgaged property as having had the effect 
of the payment of the mortgage money. Oral 
evidence to prove a conveyance as equivalent 
to payment of money has not been allowed in 
any of the cases cited and could not be 
allowed. Tleceipt of mesne profits by 
possession of lands and receipt of moneys can 
be proved by oral evidence, but not an oral 
sale of lands worth more than FIs. 100, nor 
can such oral sale be taken as equivalent to 
the payment of the value of the lands in- 
validly sold. 

(10) In the result , ilie second appeal fails 
and is dismissed with costs. 

Appeal {li’smis.^ed. 

(7) 11 C. L. .T. 303 at j>. 307; 10 W. N. 91): 11 
Iiul. Cas. 301. 

(8) 17 M. r>..T. .30; 30 M. 231. 

(9) 26 M. 19.5. 

(10) 27 M. 3G8. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No, 203 of 1911. 

March 25, 1912. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Shah Din. 
IFTIKHAR ALT and others—«Depbnpant:S 

—Appellants 
versus 

THAKAR SINGH —Plaintiff and 
Mnsammat BHAGWAN DEVI —Defendant 

—Respondents, 

Pre-empfion~Vendee drawing money deposited hy 
pre-emptorin Court^Appeal, right of, if affectedly such 
withdrawal —Pre-emption suit about land—Jurisdiction 
value less than Rs. 5.000 under ruIes—Derreegiven on 
jynyment oj more than Rs. 5,000—Appeal from such de¬ 
cree, whether lies t-> the Dirisional C>Hirt or to the Chief 
Court. 

A vendoo-appellant in a pre-emption case is not 
prechuled from proceeding with Ins appe.il against the 
pro.ompti,)n decree merely because ho withdraws 
from the Court the purchaso-mouey deposited by tho 
pre-emptor in pursuance of tho pre-emption dccreo. 

Sumlar Das v. Dhanpaf IVti, 16 P. R, 1907- lOt P L 
R. 1003; 127 P. \V. R. 1907. followed. 

In a pre-emption suit relating lo Land of which tho 
value for purposes of jiirisdiciiou under the Suits 
Valuation Act is los.i than R.s. 5,000, but in which a 
decree has been passed by tho Court of 6rsb in.stanco 
ou payment of more than Rs. 5,000, an Appeal lies 
to the Divisional Court and not to the Chief 
Court. 

Muhammad Afznl Khan v. Xand Lai, 16 P R 1903- 
1-lG P. L. H. 1938; 13 P. \V. R. igo?; Maman Mai v. 
Abdul Aziz, 58 P. R. 1902, referred to. 

Second appeal from the order of the Divi¬ 
sional Judge, Amritsar Division, dated the 
15tli November 1910, modifying that of the 
Subordinate Judge, Giirdaspiir, dated the 
23rd August 1909, decreeing plaintilT’s claim. 

Pandit Kishori Lil, for the Appellants. 

Khwajafor the He.spondents, 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintilf-respondent 
against the defendants-appellants for posses¬ 
sion by pre-emption of the land in dispute 
which had been sold by one Mnsammat 
Bhagwan Devi to the defendants for Rs. 7,000 
by a registered deed, dated the 2Sth May 
1908. The Subordinate Judge passed a 
decree in favour of the plaintiff conditional 
on his paying the full amount of the purcha.se- 
money, Rs 7,000, to the defendants-vendees 
within a certain time. On appeal, the Divi¬ 
sional Judge held that the price of the land 
had not been paid and fixed in good faith, 
and he remanded the case for further inquiry 
and report on the question of the market- 
v^ilue of the land sold. On receipt of a 
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return to the order of remand, the learned 
Judge held that the market-value of the 
land was Rs. 5,300; and he accordingly 
varied the decree of the Subordinate Judge 
by reducing the amount payable by the 
plaintiff to the vendees to that figure. 

The vendees have preferred a further 
appeal to this Court and the case has been 
fully argued on both sides. The learned 
Pleader for the plaintiff-respondent has 
urged as a preliminary objection that since 
the vendees have drawn out Rs. 5,300 which 
had been deposited in Court by his client 
in pursuance of the decree passed by the 
Divisional Judge, they are precluded from 
proceeding with their appeal; and in support 
of this contention he has cited an unpublished 
decision of this Court Feroze niUdin v. 
Ghul-im Basul (1). As pointed out in the 
judgment of this Court in Snndir Dans 
V. Dha7ipif J\ai (2), the case cited is 
clearly distinguishable upon its pecu¬ 
liar facts from the case like the present, 
and we need say here no more than that we 
accept as a general proposition the law as 
propounded in the published case jusf. men¬ 
tioned. The preliminary objection is, there¬ 
fore, overruled. 

The questions for decision in this appeal 
are,— 

(1) Wliether the appeal from the decree 
of the Subordinate Judge lay to tlie Divisional 
Court or to this Court; 

(2) whether the price entered in the sale- 
deed, namely, Rs, 7,000, was paid and fixed 
in good faith, and 

0^) wliether, if the price was not paid 
and fixed in good faitli, the market-value of 
the land sold is Rs. 5,300, as held by the Divi¬ 
sional Judge or R?. 7,000, as found by the 
Court of first instance. 

As regards the first queslion, it has been 
contended by the appellants’ Pleader that as 
the Subordinate Judge had passed a decree 
in favour of the plaintiff-respondent for pos¬ 
session of tlie land in dispute on payioent of 
Rs. 7,000, tlie value of the subject-matter of 
the suit rnu.st be held for purposes of juris¬ 
diction to liave been Rs. 7,000, and, tlierefore, 
tlie appeal from the decree of the Subordinate 
Jmlge lay to this Court and not to the 
Divisioiial Court. Jn support of this con- 

(1) A. No. cm of 1905. 

(2) 10 I‘. K. 1U07; 101 V. L. R. 190Sj 127 P. W. R. 
1907- 


teution, he has cited the Full Bench rnliog 
of this Court, Muhammad Afzal Khan v. 
Nand Lil (3). The case cited does not, 
however, deal with the point now before 
us or lay down the proposition of law 
contended for by the appellants* Pleader. It 
was a pre-emption suit instituted in the 
Court of a Munsif of the first class for re¬ 
covery of possession of agricultural land. Its 
value for purposes of jurisdiction, as laid 
down by the rules in force under the Suits 
Valuation Act, was Rs. 644. The Munsif, 
whose jurisdiction was limited to Ra. 1,000, 
passed a decree in favour of the plaintiff on 
payment of Rs. 4,008. With reference to 
an objection that the Munsif had no jurisdic¬ 
tion to pass a decree for possession of land 
cinditional on payment of the said amount, 
it was held by a Full Bench of this Court 
that as the sum fixed by the Court to be 
payable as the actual value of the land in suit 
was in excess of the pecuniary limils of the 
Munsif’s jurisdiction, he was not competent 
to pass a decree in the case but should have 
returned the plaint for presentation to a 
Court having jurisdiction to pass such a 
decree. The Full Bench did not consider 
and decide the question now before us, name¬ 
ly, whether in a pre emption .suit relating 
to land of which the value for purposes of 
jurisdiction is, under the Suits Valuation Act, 
less than Rs. 5,000, but in which a decree 
has been passed by the Court of first instance 
on payment of more than Rs. 5,000, the 
appeal from that decree lies to the Divisional 
Court or to this Court. The sole question 
beforo the Full Bench, which it was called 
upon to decide and which it did actually 
decide, was whether in a pre-emption suit 
relating to land of which the value was less 
than Rs, 1,000, the Court of first instance, 
which was that of Munsif of the first class 
with pecuniary jurisdiction up to Rs. 1,000, 
had power to pass a decree for possession of 
that land on pxyment of more than Rs. 1.000, 
and that question was answered by the Full 
Bench in the negative. 

With reference to certain observations 
made by the learned Chief Judge in the 
course of his judgment in the above mention¬ 
ed case at page.*} 92 and 93 of the report, the 
appellants’ Pleader has argued that the value 
of the present suit which, according to the 
rules framed under the Suits Valuation Act-, 

(3) 10 P. H. 1908j 1-48 P.L.U.lOOSi 13 P.W.R. 1903- 
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wasRs. 1,132-6, was merely a tentative value; 
that as soon as the Subordinate Judge 
found that the actual value of the land in 
dispute was Rs. 7,000, and granted the 
plaintiff'respondent a decree for possession 
thereof on payment of Rs. 7,000, the real 
value of the suit became Rs. 7,000 and that 
that amount must be considered as the value 
of the subject-matter of the suit for purposes 
of jurisdiction and uf appeal subsequent to 
the passing of the decree by the Subordi¬ 
nate Judge. In this connection, he has also 
relied on the decision of this Court in Mnman 
Mai V. Abdul Aziz (4). In the passage cited 
to us from his judgment, the learned Cliief 
Judge did not, in our opinion, intend to deal 
with the question of appeal under section 39 
of the Punjab Courts Act or to lay down that 
the value of the pre-emption suit, which was 
being dealt with by the Full Bench, as 6xed 
by the rules in force under the Suits Valuation 
Act, was, for the purposes of that section, a 
fluctuating one, and that it was increased 
to Rs. 5,000, as soon as the Munsif held that 
the amount payable by the pre-emptor to 
the vendee was Rs. 5,0C0 which represented 
the actual market-value of the land All 
that was actually held was that the value 
of the suit might well in such cases differ 
from the actual value of the land in dis¬ 
pute and that the Munsif had no jurisdic¬ 
tion to pass a decree in favour of the pre- 
emptor on payment of Rs. 5,000 on the 
general principle of law that a Court 
cannot pass a decree for payment of a sum 
beyond the pecuniary limits of its jurisdiction. 
As observed by another member of the 
Full Bench, if the actual value of the land, 
of which possession is claimed by the pre- 
emptor, is found by the Court to exceed 
the value as fixed in the first instance for 
jurisdictional purposes by the rules, the 
Court’s jurisdiction to grant a decree will 
depend on whether the amount so found does 
nor does not exceed the limit of the Court’s 
pecuniary jurisdiction.” We consider that 
the decision of the Fall Bench in the case 
cited must be held to be limited to the 
actual point before it; and any observalions 
made by any of the learned Judges who 
were members of it, which were not essen¬ 
tial to the determination of tho question 
referred, must be treated as obiter dicta. 

Maman Mai v. Abdul Aziz (4), relied ou by 

(4) 68 P. R. iy02. 


the appellants’ Pleader, is not in point. That 
was a suit for dissolution and windiug-up of 
a partnership, rendition of accounts by the 
defendants and a decree for such sums as the 
plaintiff might be found entitled to against the 
proper parties. The plaintiffs valued their suit 
approximately at Rs. 2,000 but added 
the usual clause that they would pay 
the additional court-fee if more was found 
due. The District Judge passed a decree 


in favour of the plaintiffs for Rs. 6,410. 
The defendants appealed to the Divisional 
Judge who modified the decree. On further 
appeal to this Court, it was contended that 
the Divisional Judge had no jurisdiction to 
hear the appeal; and it was held by this 
Court that the contention was correct, 
inasmuch as the value of the suit, which 
means the value of the subject-matter of 
the suit, was in that case more than 
Rs. 5,000 and, therefore, the appeal lay to 
this Court and not to the Divisional Court. 
In the course of his judgment, Chatterji 
J., said:—“Now the plaintiff valued his 
plaint at Rs. 2,000 but stated that he would 
make up court-fees for any higher sura 
found to be due by the Court. The 
Court found Rs. 6,410'14'lJ due from the 
defendants, but ordered Court-fees to be levied 
on Rs. 5,332-13-1 o only. Does not this 
finding affect the valuation originally fixed 
by the plaintiff for his suit which he 
expressly stated was a tentative one? This 
appears to be the view taken by the Bombay 
High Court in Ihrakimji Issaji v. Bejanji 
Jainsedji (5) * * * Section 8 of the Suits 
Valuation Act makes the jurisdictional 
value and the value for Court-fee the 
same in tliis class of cases, and section 11 
of tho Court Fees Act allows the stamp to 
be made up afterwards. The two sections 
read together allow the plaintiff to put a 
tentative valuation o.o his claim and file 
the required amount of Court-fees when a 
higher sum is found due. Thus the pay¬ 
ment of Court-fees on Rs. 2,000 is no 
final test of the value of the suit, as 
section 8 of the Suits Valuation Act, standing 
by itself, would possibly lead one to con¬ 
clude.” Again, page 221, the learned 
Judge observed: “it is to be borne in 
mind that the value in suits of the present 
description is allowed by law to bo a 

^ definite sum being slated 
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iu the plaint as a starting* point for inquiry, 
and is finally fixed when the Court passes 
its decree.** 

It will appear from the above pas¬ 
sages that the case cited, which was 
one for dissolution of partnership and 
rendition of accounts, and which, as regards 
valuation for purposes of jurisdiction and 
Court-fee, belongs to a class of snits covered 
by section 8 of the Suits Valuation Act and 
section 11 of the Court Fees Act, has no 
bearing on the present case so far as 
its jurisdictional value is concerned. In 
a pre-emption suit relating to revenue pay¬ 
ing agricultnral laud in this Province, the 
value of the subject-matter cf the snit for 
purposes of jurisdiction is fixed by the rules 
framed under section 3 of the Suits Valuation 
Act at thirty times the land revenue, and it 
is fixed once and for all. The valuation of 
the suit is also definitely fixed for purposes 
of Court-fees by section 7, paragraphs V and 
VI, of Act VH of 1870 at five times the 
revenue. The plaintilT in such a suit is, 
therefore, precluded by law from putting a 
tentative value on his suit either for purposes 
of Court-fees or for purpoaesof jurisdiction, the 
valuation of the .suit for these purposes being 
beyond his power. On the other hand, in a 
suit for accounts the plaintiff is expressly 
allowed by law to fix the amount at which he 
values the relief sought, and that amount iu 
the first in.stance deterrnine.s the value of the 
suit for purposes of Court-fees and also for 
purposes of jurisdiction (section 7 paragraph 
IV of Act VU of 1S70 and section 8 of Act 
Vn of 1887), such valuation being liable 
to be altered on the Court holding that a 
larger amount than tliat claimed by the 
plaintiff is really due to him. The first 
valuation of tlio .suit, wliich depends upon 
the approximate amount which the plaintiff 
originally claiiii.«i, is not a fixed one; it is 
fixed, both for purposes of jurisdictiotj and 
for purposes of Court-fees, so far as the first 
Court is concerned, only when that Court 
bolds a certain definite sura to be due to 
the plaiutilT; and as tiiat sum finally 
determines the value of the suit iu the first 
Court, it also deterruines it for the purposes 
of tlie appeal from the decree of that Com t 
In a pre-emption suit such as the present, 
these considerations Ijave no application at 
all. The value of the suit, both for purposes 
of jurisdiction and of Court-fees, is fixed 


once and for all by the rales framed under 
the Suits Valuation Act and by the Court 
Fees Act, and although, according to the 
Full Bench decision, Muhammad Afzal Khan 
V. Nand Lai (3), the decree which 
has been passed in this case by the Sub- 
Judge could not have been passed except 
by a Court having jurisdiction to pasc a 
decree for more than Rs. 5,000, the value of 
the suit for purposes of jurisdiction, so far 
as section 39 of the Punjab Courts Act is 
concerned, notwithstanding the decree so 
passed, remained throughout thirty times 
the land revenue, which is Rs. ),132 0 d, and, 
the value for purposes of Court-fees also 
remained five time.s the revenue. We hold, 
therefore, that even after the Sub-Judge 
passed his decree, the value of the suit 
before us was less than Rs. 5,000 and it 
folljws that under section 39 (c) of the 
Punjab Courts Act, the appeal from that 
decree lay to the Divisiorml Court and not 
to this Court. 

[Their Lordships, after discussing the evi¬ 
dence on the second question, concluded as 
follows:] 

As a result of the above findings, we 
agree with the Sub Judge in holding that 
the price entered in the sale-deed, Rs. 7,000 
was paid and fixed in good faith; and it, 
therefore, becomes unnecessary to consider 
and decide the question of the market-value 
of the laud. Wo accept this appeal and 
modify the decree of the lower Appellate 
Court so far as to increase the amount payable 
by the plaintiff-respondent, Thakar Singh, 
to the defendauts-appellauts from Rs. 5,300 
to Rs. 7,000. The plaintiflf-reapondenfc has 
already paid into Court the sum of Rs. 5,300 
and we direct him to pay into Court the 
balance, Us. 1,700 on or before the Ist 
July 1912, failing which his suit shall 
stand dismissed with costa throughout. If 
the said amount is duly deposited on or 
before the said date, the parties shall bear 
their own costs throughout this litigation. 

Decree modified. 
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MAHOMED SADDT ALl V. HARA SHNDARI DBBTA, 

CALCUTTA HIGH COURT. 

Second Civil Appeal Ko. 2591 of 1910. 

June 18, 1912. 

rresenU —Mr. Justice Carnduff and 
Mr. Justice Chapman. 

MAHOMED SADUT ALI MALLIIC-- 
Defendant—Appellant 
versus 

HARA SUNDARl DEBYA— Plaintiff- 

Respondent. 

Hindu Ldiv—Female heir—Suit for rent arrmed iliic 
after death of fall owno—Decree atjuinst Jemale heir — 
Sale of property — Purchaser, what passes to—Suit for 
contribution against Jcinalc heir—Decree and sale — 
Title of purchaser, absolute or not. 

Where a suit for rent in respect of a tenure ngiiinst 
a Hindu female lieir is brought in respect of arrears, 
which have accrued due after the death of the last full 
owner and while she was in enjoyment of tlie tenure, 
the liability for rent should bo regarded as her per* 
sunal liability, and ought not to be held to attach to 
the reversion, unless and until the landlord proceed 
to bring the tenure itself to sale under the special 
provisions of the Rent Law. 

Braja Lai Sen v. Jibun Arishna Roy, 26 C. 285 and 
the same case on appeal, Jiban ^r<s/i;ia Roy v. Brojo 

Sea, 30 C. 550; o Bom. L. R, -128; 30 I. A. 81, 
followed. 

Although the original liability is one for arrears 
of rent, to liquidate whicli the entiro tenure might 
have been sold, yet a decree for contribution against 
a Hindu female heir arising directly therefrom can¬ 
not bo held to have liad the same etfect and the sale 
under it passes the limited interest of the female and 
not the tenure. 

Appeal from the decree of the District 
Judge of Mymeiisingh, dated August 13tb, 
1909, affirming that of the Sub-Judge of that 
place, dated November 30tb, 190S. 

Babus Dwarka ^ath Ohakravartt, and Tarak 
Cha7idra Ghakravirti, for the Appellant. 

Babus Mohcndi'a Nath Roy and Mamnotha 
Nath Roy, for the Respondents. 

JUDGMENT.—Tiio respondent in this 
second appeal sued as being the reversionary 
heir of her father after the death in 1S9S of 
her widowed mother, Jagodeshwari Debya, 
for a declaration of her title tc, and the I’e- 
covery of possession of, a share in shikmi 
taluq. It appears that in 1873 a decree for 
rent of the taluq was obtained against Jago* 
deshwari and her co-sharers. The latter 
satisfied the claim, brought a suit for coutii- 
bution against Jagodeshwari and were given 
a decree, in execution of which a share of tlie 
taluq was sold and purchased on the 20th 
May 187G by the appellant, a Mahomedau. 
Both the Courls below have decreed the 
plaintili-respondent’s suit, and this appeal is 
preferred by the defendant. 


The first of the only two points raised on 
the appellant’s behalf i.s as to the refusal of 
the Court of first instance to grant the ap¬ 
pellant an adjournment and direct the issue 
of a commission for the examination of two 
ladies to prove that the respondent’s father 
had adopted a sou and that she had conse¬ 
quently been excluded from the inheritance. 

As to this the facts are these:—The issues 
were first framed on the 17th August 1907, 
but ou the 10th June 1908, an additional 
issue expressly raising the question of the 
alleged adoption was added. Witnesses were 
from time to time summoned, and the case 
was heard from the 20th to 26th November. 
Among the appellant’s witnesses were two 
members of the family, called to testify to 
the adoption, hut one of these (Arodhan) 
would not do more than swear that there had 
been some talk of au adoption, while the 
other (Sliyam Sundar) failed to appear and 
no steps were taken to enforce his attendance. 
But on the 26th November, one Rally Kumar 
Chuckrabutty, a Pleader connected with the 
family, who had already been examined by 
the respondent as a witness in tlie case, was 
once more and at the last moment put into 
the witnes3*b )x by theappellant todeclare that 
he had lieard his mother and the respondent’.s 
sister Rashmoiu say that a boy had been 
adopted; and no sooner was this hearsay 
statement extracted from him tliau the ap¬ 
pellant applied for au adionrnrnent and the 
issue of a commission for the examination 
of the two ladies. In the.se circuin.staiices, 
the refusal to accede to the prayer, mighr, 
we think, be supported on the mfrits if tliis 
wore a regular appeal; it ivS certainly not 
arbitrary and incapable of jn.stitication; ami 
we are of opinion tliat it is not open to us. on 
secQinl appeal, to interfere witii the discrelioii 
exercised in the matter by the lower Courts. 

The second point relate.s to the finding 
that, in tlie suit for contribution brougiit 
against her, Jagodeshwari did not represent 
her late husband'.s estate, and con.sequeutly 
the reveisioner.s were not bound by the sale 
in execution of the decree in that suit. The 
argument, witli winch we are pressed, that 
us the original liability was one for the 
arreais of rent, to liquidate which the entire 
tenure might have been sold, the decree for 
contribution arising directly therefrom should 
be held to have had the same effect, the sale 
under it passing not the widow’s interest 
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merely, but the tahiq. The point is not 
free from difficulty; but on the whole, we 
are disposed to think that the view taken 
by the Courts below is correct and should be 
affirmed. The authorities on the subject 
were discussed by this Court in Braja Lil Sen 
V. Jiban Krishna Boy (1) and on appeal to 
the Privy Council their Lord.ships of the 
Judicial Committee—see Jiban Krishna Boy 
v. Broio hall Sen (2)—expressed concurrence 
with the view that, when a suit for rent 
against a Hindu daughter was brought in 
respect of arrears which had accrued due after 
her father’s death and while she was in en¬ 
joyment of the property, the liability for 
rent should be regarded as her personal 
liability, and ought not to be held to attach to 
the reversion unless and until the landlord 
proceeded to bring the tenure itself to sale 
under the special provisions of the Rent law. 
It comes to this, indeed, (hat it does not follow 
that, because a liability could be made a 
charge on the estate, it ipso facto ceases to 
be a personal liability; and thus in Baijun 
Doohey v, Brii Bhook.in L tU (3) it was lield 
by the Privy Council, that the liability of a 
Hindu widow to pay maintenance to her 
mother-in law, tliough charged on the estate, 
was personal to her, so that a sale in execu¬ 
tion of a decree therefor against her passed 
only her interest. Here, nnreover, there are 
further difficulties in the appellant’s way; for 
neither the decree in the rent suit nor the 
decree in the action for contribution is in, 
and we are, therefore, in the dark, both as 
to wliether the whole tenure could have been 
sold in satisfaction of the former, and as to 
the capacity in which the latter was ob¬ 
tained against Jagodesh wari. All that we 
have to guide us in the matter is the res- 
pondent’s sale certificate, and that refers to 
‘the property of the judgment-debtor, Jago- 
deahwari Oebya, widow of Brojo Moliaii 
Mahalnebo,” a description which indicates 
tlio lady’s interest as widow rather than tlie 
estate itself. And we cannot help observing 
in cotiolusion tlnit the point now taken is 
really a new one, the nearest approacli to it 
in the Court below being apparently the 
argument that the circumstances of Jago- 
deshwari Debya were such that the sale in 
execution of the decree for contribution 
against her must be regarded a.s caused by 

(1) 2G C. 

(2) UO C OoO; r> Jloin. h. U. 4:i«; yu I. A «l 

(a) 1 c. 24 w. a. auo; 21 . a. 275 , 


legal necesssity and, therefore, binding on 
the reversioners. 

For all these reasons, we hold that the con¬ 
tentions raised fail, and the appeal must be 
dismissed with costs. 

Appeal dismissed. 

MADRAS HIGH COURT. 

Lstfers Patent Appeal No. 74 of 1911. 

April 24, 1912. 

Present: —Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 
KONDUGARI SUBBIAH— Appellant 

t ersus 

KAVUPATI VENKATASUBBIAH — 

Respondent. 

specific perfonn'itice, sitit for to recover 

/none!/ fulfilment of a stipulated condition—Suit of a 
Si/uiU Cause nature—Provincial Small Cause Courts Act 
([X. oj \HS7},s. 15, Sck. II, cl. 15. 

A suit to recover a sutri of moupy on the fulfilment 
of a condition on winch it was stipulated to bo paid 
is not a suit for tho specific performance of a con¬ 
tract so as to except it from tho jurisdiction of a 
Small Cause Court. 

Veernsnlinfiam V. Sathap<illtj Safhirasu, 19 M. L. J. 
220; 5 JI. L. T. 293; 1 lad. Cas. 552, distinguished. 

Appeal, under section 15 of tho Letters 
Patent, against the judgment and order of the 
Hon’ble Mr. Justica Munro, dated 12th 
April 1911 ill C. R. P. No. 517 of 1910 
(S. C. y. No. 26 of 1910 on the file of the 
District Court of Nellore). 

Mr. V. N. Kteppa Row, for the Appellant. 
Dr. S. Swaminathan, for the Respondent. 
JUDGMEN r.—We do not think that this 
suit was a suit for specific performance of a 
contract. The plaintiff alleged that the 
defendatits had undertaken to pay him 
Rs. 300, if he should succeed in effecting 
certain compromises, and that the 
compromises had been effected by him, and he 
prayed for the money. We are unable to see 
any ground on which this can be held to be 
a suit for specific performance of a coutract. 

It is not on all fours with the case in Veerasi‘ 
liiigam v. Snthtipally Sathirasii (1), so it iS not 
necessary for us to consider whether we could 
or would not follow the decision in that case, 
We allow tlie appeal and set aside the 
order of the District Judge, but, as there 
is now no Small Cau.se Court in the Nellore 
District competent to entertain the suit, we 
must order the plaint to be returned to be 
presented to the Court of the District 
Munsif having jurisdiction. 

We make no order as to costs. 

Appeal allowed. 

(1) 19 M. L. J. 210; 1 lud. Cas. 662; 6 M. L. T. 206 
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MA TIN Zk V. 0. NASH. 

LOWER BURMA CHIEF COURT. 

Civil Reference No. 1 of 1911. 

January 31, 1912. 

Present :—Sir Charles Fox, Chief Justice, 
Mr. Justice Hartnoll and 
Mr. Justice Twomey. 

MA YIN ZA alias Mrs. NASH— Applicant 

verstts 

C. NASH— Opposite Partt. 

Divorce Art (IV o) J869), **. 7 —Desertion need not 
always he against the actively expressed ivish of the 
party—Living in separate house on iiccuunt of husband’s 
adultery. 

Desertion implies an abandonment ajrainst the 
wish of the poi’sou charging? it. Such an abandonment 
need not be one against the actively expressed wish 
of tho party and notwithstanding the resistance and 
opposition of such party. 

\Vherc owioj^ to her busbaiid’s .adultery, a wife went 
to live at her uiotlier’s house and agreed to receive a 
certain sum monthly .as mainteiiauce and where sub¬ 
sequently the husband got his wife to execute a deed 
relinquishing all her claims against him: 

Held, (1) that the husband had a clear intention to 
abandon the wife; 

(2) that such abandonment was against her 
wish, although she kept aw.ay from him and did not 
seek a return to co-habitation as long as lie continued 
liis liaison with his mistress and had her living in 
the house with him. 

Refereuc3 made by the Divisional Judge 
of Tenasserim, under section 17 of the Indian 
Divorce Act, \V of 1869, for confirmation 
of the decree for dissolution of marriage on 
3rd April 1911. 

Messrs. Lentaignc, McVonticl and Clifton, 

for the Applicant. 

JUDGMENT.—'The suit was brought by 
the wife for dissolution of lier marriage on 
the ground of her husband’s adultery 
coupled with dosertion, without reasonable 
excuse for two year.H and upwards. The 
husband admitted adultery and tlie only 
matter in dispute was tho alleged desertion 
without reasonable excuse. 

Desertion in the Indian Divorce Act 
implies an abandonment against the wish 
of the person cliarging it. Under section 7 
of the Acr, the Courts have to act and give 
relief on principles and rules na nearly as 
may be conformable to the principles and 
rules on which tho Court for Divorce and 
Matrimonial Causes in England acts and 
give.s relief. 

In some cases that Court has censtrued 
abandonment against the wish of the person 
charging it as meaning contrary to the 
actively expressed wish of such party and 


notwithstanding the resistance and opposi¬ 
tion of such person ; see Fowlc v. Foivlo (1). 
The present case, however, does not appear 
to me to be one in which such rule should 
be applied, especially as it is not a universal 
rule. See Graves v. Graves (2) and Pizzala 
V. Pizzala (3). 

The parties were married in 1898. They 
had co-habited previously and the plaintiff 
had had two children by the defendant. 
They lived together at Tavoy until August 
1901, when the plaintiff say.s she was per¬ 
suaded by the defendant to go to Moulmeia. 
While there, she heard that the defendant 
was carrying on an illicit intercourse with a 
woman. She returned to Tavoy with her 
children towards the end of the year. In 
January 1905, she says he turned her out 
of the house, having, while she was there, 
gone habitually to the place where the 
woman with whom the defendant admits 
having committed adultery lived. A witness, 
who was an interpreter and quasi in¬ 

termediary between them, says that tho 
plaintiff was at this time willing to live 
apart and .she ao.epted a sum of Rs. 300 
to repair her mother’s house in Tavoy 
and went and lived there at first, The 
defendant brought lii.s mistress to live with 
him in his house and they have lived 
together continuously. According to the 
arrangement then made between them, the 
defendant wa.s to pay her an allowance of 
Rs. 27, a mouth. This he did until some 
time in 1907 when his payments to her 
fell into arrears. She took steps to see 
him again, and tlie outcome of their in- 
terview.s was that hepiij her Ru 170 and 
each signed a docmujiib in the following 
terms: — 

“l hereby renounce all rights over Ma 
Yin YiX (Mrs. Nash) as my wife, or any 
property now in her possession or wliich 
may hereafter be pos.sessed by her. 

(Sd.) C. NASH.” 

“1 hereby renounce all claims to support 
from Mr. C. Nash, as my husband and to 
any property now in hi.s p>ss933ion or which 
may hereafter be posse.ssed by him. 

(Sd.) MA YLN ZA (In Burmese).” 

(1) 4 0.2 )0; :i C. R. 4-St. 

(2) (ISdU L. .r. P. & M. fit); 3 S.V. & Tr. ’3r,0i 1 ij 
Jiu- (x. s.) -Ji); I'J L. T. 273; 12 W. 11. 1010. 

(3; 12 T. L. it. 451. 
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She does Bot know English, but she 
adiBits that the document was explained to 
her in Eurmese. She says, however, she 
was so distressed as to be almost mad at 
the time and did not understand it. The 
witness Gallope’s memory as to what happen¬ 
ed in connection with the document is not 
clear, but it is clear that she wanted her 
allowance to continue although she under¬ 
stood that file document she w’as signing 
was a letter of divorce. The document was 
composed and written by the defendant 
himself and his signature to it was evidently 
wrung from her. It is scarcely necessary 
to say that the parties could not dis¬ 
solve their marriage or their relationship by 
such a document even if the plaintiff had fully 
understood the document and had consented 
to its terms. The conduct of the defendant in 
asking his wife to sign such a document was 
shameful and deprading to his nationality. 
There can he no doubt that ho intended to 
abandon her, and the only question, is whether 
his .suh.«€quent abandonment of her was 
agaiust her wisli. 

Gallope said that at a inei ting of the parties 
at his house she said that as scandal was being 
talked in tlie town, it -would be better for 
them either to re-unite or have a divorce and 
separate. Even if she did say this, it must he 
taken in connection with what had happened 
before and the circum.stances at the time. 
She undoubtedly restiited his adultery from 
the first, and was justified in keeping away 
from him and not seeking a return to co¬ 
habitation as long as he kept hi-i Unison with 

his mistress and had her living in the house 

with him. He showed no sign of parting 
with the mistress, and it would not be 
reasonable to expect of any woman to exprees 
a wish to return to c).habitation with a 
husband who had so distinctly shown his 
intention to adhere to his adulterous life. 
Her want of desire to return toco-habitation 
was entirely brought about by her husbaud’s 
gross conduct towards her. Under the 
circumstances, his adultery and entire abaudon- 
ineiit of her since the date of the document 
entitled her, in my opinion, to a decree for 
divorce, and I would confirm the decree. 

The case will go back to the Divisional 
Court fur determination of the amount of 
alimony wliich should be awarded to the 
plaiutiif. 


The defendant will pay the plaintiff's oosts 
of the proceeding in this Court, five gold 
mohurs allowed as Advocate’s fee. 

Twomey, J.— I concur. 

Hartnoll, J.—•! concur. 

.Case remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1677 ok 1909. 

January 24, 1912. 

Present :—Sir Ralph Bensou, Judge, and 

Mr. Justice Miller. 

SRINI\^ASA SUNDARA THATHA- 
CHARl AR— Plaintiff—Appellant 

versus 

KRISHNASAMT IYENGAR— 
Defendant—Respondent. 

JlindK L'lw—Alienation of share in part — Co-parce. 
narij hrahen up —Suhsei/Kent death —5ttrriuo»-sh»y or 
tnherila ucr. 

^VI^cu a co-parcotier alienates his interest in a co¬ 
parcenary })ropcrty, the joint tenancy in respect there¬ 
of is thereby put an end to, and the other co-parceners 
become tenantsdii.common. 

Chinnn Piltai v. Kalimnihn Chettff, (1911) 2 M. W. 
N. 238; 9 M. L. T. 389; 21 W. L. j. 240; 35 M. 47} 9 
lud. C’us. 590, referred to. 

(pi.rre .— Whether a eo-purcenor alienating his 
interest in part of tho co-parcenary property takes by 
survivorsliii) or inlieritance the share of another co¬ 
parcener, wIjo dies subsequent to the alienation? 

Aiiji/aijari I eiihafaratnayya v. Aiyyayari Painayya, 
25 M. G9U at p. 717, referred to. 

Second appeal against the decree of the 
Court of tlie Subordinate Judge of Kumba- 
konam, in Appeal Suit No, 370 of 1909, pre- 
.seuted agaiust the decree of the Court of the 
Di.strict Munsif of Kumbakouam, in Original 
Suit No. 121 of 1908. 

Mr. T. Narosimha Aitjangary for tbe Appel¬ 
lant. 

JUDGMENT.—We think that when 
Krislinasaray Iyengar alienated las one-third 
intere.st in the co-parcenaiy house in 1380, 
the joint-tenancy in respect of it was put au 
end to [See remarks of Kribhuasamy Iyer, J*i 
at page 240 of the ca.se of Chimin Pillat V. 
Kaliinuthu Chetty (1)] and the plaintiff and 
his grandfather, who were the only co¬ 
parceners at the time, became tenants-in- 
common, each having one-third of the bouse 
as his separate property. Wheu Ihe 

alienaled one-third was purchased by the 

(1) (1910 2 M. W. N. 238; 9 M. L. T. 389; 21 M. U. 
J. 240; 35 M. 47; 0 lud. Cas. 590. 
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grandfather in the plainti^^s name in 1881 
Under Exhibit 0, there being* no evidence 
to show that the funds came from elsewhere, 
it munt be held that the purchase was 
with the grandfather’s funds and for the 
benefit of his grandson, the plaintiff, in 
whose name the deed stood. The plaintiff, 
therefore, was at that time entitled to two- 
thirds of the house, and the grandfather to 
one-third, and on the death of the 
grandfather, Krishnasami, who was his son, 
became entitled to one-half of that one- 
third, the other one-half going to the 
plaintiff. This would be the share accruing 
to Krishnasami whether he took by in¬ 
heritance or by virtue of survivorship, 
assuming that the light of survivorship 
existed in all respects among the co-parceners 
at the time of the alienation except with 
regard to the house, part of which was 
alienated [Sea the remarks of Sir Bhashyam 
Aiyangar, .1., at page 717 of the case of 
Aiyyngari i'en'cat tram'iytjj v. Aiytjag iri Ra- 
mayya (2).] 

The result is that in modification of the 
decree of t)ie Courts bslow, the plaintiff 
must have a declaration of his right to five- 
sixths of the liouse. He will give au<l re¬ 
ceive proportionate costs in both tlie Courts 

below. He will have Ins costs in this 
Court. 

Decree rnohlied. 

(1) 25 M. 69U at VI7. 


TjOWEII BUilMA CHI EE COURT. 

Skcond Civil Appeal No. i;r> ok 1910. 

January 3, 1912. 

Present: —Mr. Justice Tworney. 

MAUNG I’U" AND OTIIEKS, IIKING HEJRS AN’D 
LEGAL KKPIlESENTAriVES OK Ml Ml, DECEASED — 

Defendants—Appellants 

versus 

C. W. NAPEAN AND OTHEEs—H eirs AND 

LEGAL REPRESENTATIVES OK MA HMWE 
GAING, DECEASED—PLAINTIFFS — 
Respondents. 

Will--Con>^fi-nction—Succession .-lo/ (X of 
1865), s.<. 82, 111 —Confinjenf hc.iucsts —Whether 
a gift over to come into force regitires (hot the d-xlh of 
the donee should take place during testator's lifetime 
—Nature of the gift —Whether absolute or^or life onhp 

Where a testator bequoatUocl Itis landeil property 


among his heirs and gave one part to his wife and 
provided that if her sou outlived his mother, her 
share should descend to him: 

Held, that the interest of the wife was only a life- 
interest and not an absolute one. 

Haijicard Crecnj v. Lingivood, 19 Oh. D. 470; 51 L. 
J. Ch. 513; 45 Li. T. 790; 30 W. It. 315, followed. 

It is only in those cases where the testator speaks 
of death, which is certain, as if it wore a mere contin¬ 
gency by using such e-vprossions as “if any of them die” 
or “in case of liis decease”, that such death to render 
the divesting clause operative must be deemed to be 
death within tlie testator’s life-time. 

TTutsou V. Watson, L. R. 7 I*. L). 12; 51 L. J. P. 
13, Elliot V. Smith, 22 Ch. 1). 236; 52 L. J, 
Oil. 222; 38 L. T. 27; 31 W. R. 33G; 0/ •igan y. Baines, 
58 Eng. Rep. 752, e.xplaiued. 

Appeal against the judgment and decree 
of the Divisional Court of Toungoo, in Civil 
Appeal No. 90 of 1909, dated 23rd Eebruaiy 
1910, confirmiDg the judgment and decree 
of the Sub-Divisional Court of Nyaunglebin. 

Mr. for the Appellants. 

Mr. Bagram, for the Re.spondents. 

JUDGMENT.—The plaintiff (1st respond¬ 
ent), C. W. Napean, is the youngest son of 
Jolin Napean, who died in 1853. The 1st 
defendant, Ma Hinwe Gaing, was the widow 
of John Napean. She died after the com¬ 
mencement of the suit and her legal re¬ 
presentatives have been brought on to 
the record. A few months before his death 
in 1883, J. Napean made a Will of which 
the part concerned in this suit is as 
follows 1 — 

This is the last Will of me, John Napean 
of Shvvegyin, and I bequeath my property as 
follow.s :—The free-bold landed estate consist¬ 
ing of 4503 acre.s more or less in the 
Nyaunglebin and Yea Hla circles in tliis 
district 1 wisli to remain as far as po.ssible 
one property but it is to be divided into four 
equal shares, one share I bequeath to my 
wife, one share to my sou, George E. Napean, 
one share to ray daughter, Lacy Moss, one 
share to my sou, Charles W. Napean and 
if the latter outlive.s his mother, her share 
will de.scend to him and so long as my son 
Charles W. Napean manage.s the estate, he 
is to receive 20 per cent, of the profits for 
so doing.” 

Probate of this Will was duly taken out 
by the widow aud executrix, Ma Hmwe 
Gaing. 

On 3rd July 1906, a deed of settlement 

was executed by the appellant (2nd defen¬ 
dant), Maung Pu, as attorney for the widow, 
Ma Hmwe Gtiug, couveyLug to Mauug Pu, as 
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trustee for the settlor, the quarter share of 
the land which was bequeathed to her by 
the Will, 

The plaintiff, C. \V. Napean, bi'oughfc this 
suit for a declaration that the document of 
3rd July 1908 is not binding on h im. It is 
alleged in the plaint, lyiter alia, that tlie 
widow got only a life-interest in her 
share under the Will and that in the event 
of the plaintiff outliving her, he is entitled 
to inherit her share. Ma Hmwe Gaing 
having died, the contingency provided for in 
the Will has actually come to pass. 

The lower Courts have held that ilaung 
Pu exceeded his authority in executing the 
deed of settlement. Maung Pu and his wife 
(an adopted daughter of Ma Hmwe Gaing) 
appealed to this Court on various grounds. 
At the first hearing of the appeal, it was 
agreed by the learned Counsel ou both sides 
that it would he convenient for all parties 
to Viave tlie question of the construction of 
the Will settled by the Court before going on 
with the appeal. For, if the intere.st of the 
late Ma Hmwe Gaing were found to have 
been only a life-interest, the deed of settle¬ 
ment would be entirely irielfectual and the 
present appeal must fail. If, on the other, 
hand, it were found that Ma Hmwe G.ving 
had an absolute intere.st in her (luarter share 
the grounds stated in the memo, of appeal 
could be further considered. The iieaiing 
wa.s, therefore, adjourned and on a later 
date, notice liaving been given to all parties, 
the learned Counsel were heard on thoque.stion 
of construction. Thi.s question lias now to be 
decided. 

The words of the Will “One share I be¬ 
queath to my wife” taken by themselves give bc-r 
an absolute interest. It is clearly laid down 
in section 82, Indian Succession Act, that 
where property is bequeathed to any person, 
he is entitled to the whole interest of tlie 
testator therein unless it appears from the 
Will that only a restricted interest was intended 
for him. To reduce the gift to a life- 
estate, there must be clear words cutting down 
the first estate. It is contended for tlie res- 
poudeuts that the words ’*if the latter (C. W. 
Napean) outlives his mother, her share will 
descend to him” do operate to reduce the 
widow’s interest to a life-estate in the event 
of her son C. \V. Napeau surviving lier. This 
certaiiilj' is the plain iiuaniug of the words, 
iiut it is ai'gucd for Ihu appellants that the 


divesting clause should be regarded as opera¬ 
tive only if Ma Hmwe Gaing pre-deceased the 
testator. There is a long series of English 
decisions which support the view that if 
there is an immediate gift to A. and a gift 
over in case of death, or any similar expres¬ 
sion implying the death to be a contingent 
event, the gift over will take effect only in 
the event of A.’s death before the testator”. 
See Law 3f Wills, Theobald, 5th Edition, p. 
575. The reason is explained in the extract 
from Jarman ou Wills cited in Watson v, 
]Vatso7i (1). Jarman says:—“Where a bequest 
is made to a person with a gift over in case of 
his death, a question arises whether the testa¬ 
tor uses the words ‘in the case of’in the sense 
of ‘at’ or “from” and thereby as restrictive 
of the prior bequest to a life-interest, t.e., as in¬ 
troducing a gift to take effect on the decease of 
the prior legatee under all circumstances, or 

with a view to create a bequest in defeasance of, 

or in substitution for, the nriorone in the event 
of the death of the legatee or some contin¬ 
gency. Tlie difficulty in such cases arises 
from the testator having applied terms of 
contingency to an event of all others the most 
certain and inevitable, and to satisfy which 
terms it is nece.s3ary to connect with death 
some circumstance or association with which 
it is contingent. That circumstance naturally 
is the time of its happening; and such time 
where the bequest is immediate (i.e., in pos- 
se.ssion) necessarily is the death of the testator, 
there being no other period to which the 
\Yords can refer.” 

The law on tliis point is further explained 
as follows by Mr. Ju.stice Fry in lie Hayward^ 
CrecJ/ V. Lingwood (2): 

There is no doubt that when a gift is made 

to a person in terms absolute, and that is 

followed by a gift over, in the event of the 
death of that person sub inodo (that is to say, 

without issue or subject to any other limitation 
which makes the deatli a contingency), the 
elTect of the gift over is pritna facte to prevent 
tl’.e first taker from taking absolutely, to con¬ 
vert the interest of the first taker into one 
subject to the contingent devise or bequest 
over. In such a case, there is iio^reason o 
confine the meaning of the word death o 
deatli during the life-time of the testator 
or death during the life of the tenau 

(1) L. It. 7 1’. D. 12; 51 L. J. P. 13. ^ _ o,. 

(2) in CU. L). 470; 51 L. J. Cli. 513j 45 L. T. iWj Jjo 
W. U. 315. 
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for life. The only reason, or the main 
reason, why that is done in certain cases 
is, that the testator has spoken of death 
which is certain, as a contingency, but 
when the testator has spoken of death 
suh modot that being contingent, there is 

no need to render it contingent by introduc¬ 
ing any limitation.” 

The case of Slh'ot v. Smith (3) is an ex¬ 
ample of the application of the rule. A testa¬ 
tor left legacies to three persons and "if any 
of them died” their share was to go to the 
others. One of the legatees and the testator 
died at the same instant. It was held that 
death” must, according to the ordinary rule, 
mean death in the testator’s life-time. Simi¬ 
larly, in Ongan v. Baines (4). where 

the testatrix bequeathed as follows:_ 

I give the legacy to A. and in case of his 
decease, I give the same legacy to his wife 
and at her decease to their eldest daughter.” 

It was decided that A.^ having survived the 
testatrix, was absolutely entitled to the legacy. 
In both these cases, and in all other cases 
where the rule has been applied, the testator 
speaks of death, which is certain as if it were 
a mere contingency, (“if ai.y of them die,” 
m case of his decease” and the like 
expression.s). It is, therefore, considered 

necessary (as explained in the extract from 

Jarman on Wills) to link with death some 
circumstance in association witli wliich it 
IS contingent, and thus it comes about 
that in such ca.ses as the above, the death 
in the contemplation of the law is deemed 
to be death within the testator’s life-time. 

But the present case is different. Here 
the testator does not speak of the deatli of 
his wife as a contingent event. He speaks 
of her pre-deceasing her son as a contin¬ 
gency, whicli, of course, it was. Thus (to 
borrow the words of Mr. Justice I'ry in tlie 
case above cited) the testator has spoken of 
deatli snh modo and there is no need to 
reiuler^ it contingent by introducing any 
limitation (such as that the death of the 

donee must take place in the testator’s 
life-time). 

It appears to me quite clear, therefore 
that the bequest of Ma Hmwe Gaing was’ 
liable to defeasance in the event which has 
actually occurred, namely, her death before 


W.'']k 330^*'' 

(4) 5S Eng. Ecp. 752. 


her son, C. W. Napean, (whether before or 
after the testator’s death). That this was the 

intention of the testator may also be gather¬ 
ed from the form of the words used viz., “her 
share will descend to him ’ which seems to im¬ 
ply that the testator contemplated Ma Hmwe 
Gaing outliving him. The form of words used 
does not apply aptly to the case of a bequest 
wliich is to be diverted to another person 
if the legatee primarily designated in the 
Will should happen to die before the testator. 

The interpretation now put on the Will is, 
moreover, in accordance with the expressed 
wish of the testator that tlie estate should 
remain as far as possible one property.” 

I decide, therefore, that Ma Hmwe Gaiug’s 
interest was a life-estate and that her legal 
representatives now have no interest in the 
property. It follows that the deed of 
settlement of 3rd July 1908 is of no effect. 

The appeal is dismissed with costs. 

Appeal dismissed. 


MADR4S HIGH COURT. 

Betters Patent Appeal No. 37 op 1911. 

January 31, 1912. 

PTeseiif'. — Mr. Justice IMiller and 
Mr, Justice Sundara Aiyar 

RAVr KRISHNAVFA—Dependant- 

Appeli.ant 

versus 

GANG A B.AT—Plaintikf—Respondent 

Kos jinlic-Ua— htj hu^hand—Fir.^if .^uit hi/ 
v'ifi- far imilcrtiii'j h>‘r i-iyhtof "tuintendnceSfrond .•inU 
f,ir r.'r,yr.-r;/ of ’.•///r/;Vr|- hn.<(,a>{,!'.< death-Judgment 

nt HI ft in issue, 

transfoiTod Ci'iTiiin |)ro|)oiti(?s lo R. In a suit 
by .L’.switV, a, il was dccidod tliat the transfers i,, 
qu.‘5fion woiiM not atfect C.'s riglit to niaintenanco out 
ot .I.-s |)ro}KM-tios. The only issue ill that .suit was 
whether tlie'.ibeuations wore biiuliii'-- on C The 
was „o issue to wlu-ti.er tl,,.; tvero 'uo.ni.i'U 
or houms transactions but in one portion of the imio- 
ment they xvero el.aractoi isetl as bogus transaction^ 
while Ml another portion they were treated -is p „1 ’ 
lusive transfers brought about by-1. and I/, to'dcfeat 
C . s nj^ht to uiuiiitonanco. ^ 

After .1. s ileuth, C. siie<l [i. to recover the oronpr 
ties on the ground that tlio transfers were non/i i 
transactions: "inai 

Held, ri) that tlie question whother the tr.ansFn,-c 
were nominal transactions was not res judicata \l 
reason of the <iocision in the previous suit- 

( 2 ) that the judgment in the previous suit could not 

be treated asev,donee on the question of the nomin ,| 
character of the transfers. oui.h 
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Appeal, Tinder section 15 of the Letters 
Patent, ag^ainst the jadgraent of the Hon’ble 
Mr. .Tastice Sankaran Nair, in Second Appeal 
No. 1590 of 1910, presented against the 
decree of the District Court of South Ganara 
in Appeal Suit No. 439 of 1908, presented 
against the decree of the Court of the District 
Munsif of Mangalore in Original Suit No. 10 
of 1908. 

Mr. Sitarama BoHy for the Appel* 
lant. 

Mr, II. Balakrishna Bau^ for the Respond¬ 
ent. 

JUDGMENT.—We are unable to agree 
with the learned Judge that the question' 
whether the documents by which the plain¬ 
tiff’s deceased husband transferred his rights 
in the plaint properties to the defendant were 
nominal transactions not intended to have 
any legal operation, is rea judicata by reason 
of the decision in Original Suit No. 151 
of 1901. In that .suit it was decided that 
the transfers in question would not affect 
the plaintiff's right to maintenance out of 
her husband’s properl ies. The issue framed 
in that suit was whether the alienations were 
binding on the plaintiff. Tiiere was no issue 
whether they were nominal transaction.s. 
No doubt they were characterised as bogus 
transactions in one portion of tlie judgment, 
but in another portion they were treated as 
collusive transfers brought about by the 
alienee and by the plaintiff’s husband to 
defeat the plaintiff’s right to mainten.ance. 
In the latter case, they would be binding on 
the plaintiff’s husband, and on the plaintiff 
seeking to lecover the properties as her heir. 

I he plaintiff’s limited riglit of maintenance 
being alone in question in the previous suit, 
the finding tliafc that right was not affected 
by the transfers cannot entitle the plaintiff 
to recover the properties as her husband’s 
heir. Our conclusion that there was no 
issue as fo (he nominal character of the 
tiatisfers in the previous suit also makes 
it necessary tliat we should hold that the 
judgment in tliat suit cannot be neated .as 
evidence on that question. A mere assertion 
by the plaititiff that the tr.an.sfers were nomi¬ 
nal cannot be treated as legally suflicient to 
uphold the plaintiff’s light. Tliere being 
no other evidence in .support of her claim, 
we must reverse the decrees of the Courts 
below and tlie judgment of Sankaran Nair , 


J. and dismiss the salt, with costs fcbrougli^ 
out. ’ 

Appeal allowed. 


LOWER BURMA CHIEF COURT. 
Special First Civil Appeal No. 172 oe 1910. 

January 5, 1912. 

Present'. —Mr. Ja.stice Twomey. 
MAUNG PO TU— Defendant—Appellant 

versus 

C. CHAUNG TAIE—Plaintiff— 

RespondbnTi 

Civil Procethtre Code (Act V of 1908), 0. 
Restoration of an appeal dismissed for default Su^- 
cienf cause-~-Advocntes must sujfer the consequences of 

keepintj careless clerks, , , . 

A Court is bound to set aside an order dismissing 

an appe.al for default of prosecution if it is satisfied 

tliat there was sullicient cause for non-appearance on 

the date fixed. . . j, 

An appeal was duly entered on the printed can 
list for the dav. The Advocates for appellant were 
shown as A. and 15. and R.’s clerk admitted that when 
he was sent by B. to inspect the cause list, “® 
appeal entered with A. and B. against it in the is , 
but as ho was under the impression that . . 

B. was to argue the case, he did not tell B. tha 
attendance was necessary. The appeal was con 

quently dismissed in default: 

Jfeld, that due care and attention were not exer* 
cised and the clerk was exceedingly cnreless lu tnisc* 
ing to a defective memory instead of looking up 
briefs in tho Advocators otfico and tliafc there na 
sullicicnt reason for restoring tho appeal. 

Kvoii if sulficient cause for non-appearanco is • 
shown, it is .still open to the Court, to consulei, 

pendcntly of Order IX. rule 9, tho question ot lesw 
ing for just and sullicient cause any appeal wiucn 

been dismissed for default. . . 

If it appears that tho decree appealed again 
unjust or wrong on tho merits, that might b e> 
reason for restoring tho appeal on terms. 

Appeal from the judgtneut and decree 
the Judge, Small Causes Court, 

Messrs. Agahcg and Maung 
Appellant. 

Mr. Alexander^ for the Respondent. 

.1U DGMENT.—This is an apphcatio 
under Order IX, rule 9, to set aside an 

order dismissing the pefitioner a appea 

default of pro.secution. I ani bound o 
aside the order if the petitioner satis es 
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that there was suflScient cause for non- 
appearance on the date fixed. The appeal 
was duly entered on the printed cause list 
for the day. The Advocates for appellant 
were shown as Agabeg and Maung Pu and 
Maung Pu’s clerk admits that when he 
was sent by Maung Pa to inspect the 
cause list, he saw the appeal entered with 
Agabeg and Maung Pu against it in the 
list. But as he was under the impression 
that Mr. Agabeg and not Maung Pu was to 
argue the case, he did not tell Maung Pa 
that his attendance was necessary. It 
cannot be said that due care and attention 
were exercised. The clerk was exceedingly 
careless in trusting to a defective memory 
instead of looking up the briefs in the 
Advocate’s office and Advocates must take 

the consequences if they employ careless 
clerks. 

At^ the same time, I agree that even if 
sufficient cause for non-appearance is not 
shown, it is still open to the Court to 
consider, independently of Order IX, rule 9, 
the question of restoring for just and 
sufficient cause any appeal which has been 
dismissed for default. If it appeared tliat 
the decree appealed against was unjust or 
wrong on the merits, that might be a good 
reason for restoring the appeal on terms. 
But after examining the lower Court’s 
proceedings in this case, I see no reason 
to think that the decision is ui.just or 
contrary to law. The issue was a simple 
One of fact which the learned .ludgo appears 
to me to have decided according to the 
weight of evidence. 

A pplten (ion <(is.n issed. 


MADRAS HIGH COURT. 

Civir. Rtvi.siov Pktition No. ;37 of 1911. 

February 8, 1912. 

Prc.sen/:—Mr. .fustice Sundara Ai 5 'ar. 

GOPISETTI NARATANASAWr 
NAIDU GARU, Receiver, Nidadavole and 
Meddr Estates, Ellore— Plaintiff— 

Petitionee 

versus 

BONDADA CHINA NARSIGADU— 

Defendant—Respondent. 

Poramboko in a icemindari-iyo presumpfion 


that if j.-j cnUivnhle poramboke—Onus on zemindar to 
mal-e out his right to ciiltioafe or let mil to tenants. 

There is no presumption thatany poramboke land in 
a zeinindari is of such a character as could lawfully be 
cultivated or given out by the zemindar for purposes 
of cultiv’.atioii. Therefore, the zemindar must prove 
that it is such as ho is entitled to let out on cultivation 

or receive kist for, if cultivated without his permis¬ 
sion. 

Petition, under section 25 ofi Act IX of 1887, 
praying the High Court to revise the judg¬ 
ment and decree of the Court of the District 
Munsif of Narsapur, in Small Cause Suit No. 
579 of 1910. 

Mr. P. NagahhnshoYiam^ for the Petitioner, 

JUDGMENT.—I am of opinion that on 
the evidence on record the suit was rightly 
dismissed. The plaintiff, the Receiver of 
the estate, admits that the land was por- 
amhoke. Tliere is no evidence as to the 
character of the p iramboke. There is abso¬ 
lutely nothing to show that it is such as the 
zemindar would be entitled to let out on 
cultivation, or to receive kist for, if cultivated 
without his permission. Mr. Nagabhushaua.ri 
may be right in bis argument that the word 
poramhake'* is a comprehensive one including 
lands which might be cultivated. But there 
is no presumption that any poramboke land 
is of such a character as could lawfully ba 
cultivated or given out by the zemindar for 
purposes of cultivation. The only evidence 
on record i.s that of the knrnam who says that, 
the land i.s a part of Survey No. 1 of the 
Ankuvedii village belonging to the estate. Mr. 
Nagabhushanam sa 3 s the land that could not 
be cultivated would have no survey number. 
He has not .sliowu me any evidence or any 
autliority whioli .supports the assertion. 
Assuming tlie evidenca of tlie knrnim is 
credible, the fact that the land is treated as 
part of the village is not sufficient to .show 
that it is cultivable poramboke. 1 dismiss the 
petition. 

Petition dismissed. 
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LOWER BURMA CHIEF COURT. 
Special Second Civil Appeal No. 241 of 1911, 

January 30, 1912. 

Present'. —Mr. Justice Twomey. 

MA EIN THU— Defendant—Appellant 

versus 

MAUNG HLA DUN, biinor uy his next 
FRIEND MaUNG TUN HLAING— 
PtAiNTiFF—R espondent. 

BmliihUt Jmm — InhcriUmcc—Stniuft ofchlest daughfer 
071 death oj the cJdeiif child irho ima a so?j —Stniiis 
devolven 077 the elder oj two dnughtertt irhere there is 
no other so». 

The fust horn chilfl in a family was a son, who diod 

in infancy; the second cliild was a danphtor A. The 

only other child was a daughter n ho was born 7 years 
after A.i 

Held, U) ♦hat A. was the eldest danphtcr within the 
meaning of section 1C3 of the Digest; 

(2) tluit if the ehlcst child, who died in infancy, 
were a dnnghter, the status of eldest daughter would 
have devolved on .1. as the next eddest daughter and 
that the fact that the eldest child was a son made no 
substantial difTerence, as no other son wa.s horn who 
conld fill the place of tlio deceaseil ornsn 

Hntii (Inivg V. Hn 'Ihn Li, 4 Bur. L. T. 74; 10 
Tnd. Cas. 778, followcMl. 

Po Sein V. Vo iiin, 3 L. B. B. 4.'), distinguished. 

The te.xts cited in section lOS of the Digest give 
the issue of the eldest daughtrr a shaic Cfjual to that 
of the youngest of his aunts and there seein.s to be no 
authority for holding that these texts apply exclusive¬ 
ly to families consisting of daughters only* 

Tho texts are applicable to a family where 
the only children arriving at maturity wore two 
daughters and the only other child was a son who 
died in infancy. 

Second appeal ngain.«5t. Die judgment and 
decree of the Divisional Court of Proine, in 
Civil Appeal No. G of 1911, dated 20th July, 
modifying that of the Suh-Divi.sional Court 
of Zigon. 

Mr. Nirol, for the Appellant. 

JUDGMI'jNT—I n tiiifl case the plaintiff- 
respondent’s mother, Ma Shwe Ma, was the 
eldest daughter of her parents, hut it is 
contended that she wa.s not technically the 
“ eldest daughter” contemplated in the texts 
cited in the Digest, section 163, because she 
was not the first born child, her parents 
having had hefoie her a child who died in 
infancy. The only otlier child was a 
daugliter, tlie defendant-appellant, who was 
born seven years after Ma Shwe Ma, 

The learned Counsel for appellant relie.s 
mainly on the ruling in }’o >V«'n v. Po Mm 
(1). But in tliat case tlie plainiiif’s mother 
liad three elder hrot) ets and an elder sister 

(1) 3 L. B. n. 4o. 
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who all four predeceased her, and at the 
time of her mother’s death, she had an 
adult brother living and competent to assume 
the headship of the family. In the present 
case, if the eldest child who died in in¬ 
fancy were a daughter, I think it is clear, 
from the rulings cited in Ma Hnin Going v. 
Ma Tha Id (2), that the status of the eldest 
daughter would have devolved on Ma Shwe 
Ma as the next competent daughter. The 
fact that the eldest child was a son appears 
to make no substantial difference. No other 
son was born who could 611 the place of the 
deceased orasn. But the texts cited in 
section 163 give the issue of the eldest 
daughter a share equal to that of the 
youngest of his aunts, and there seems to 
be no authorily for holding that these texts 
apply exclusively to families consisting of 
daughters only. At any rate, I see no 
reason to think that they do not apply to 
a family where the only children arriving 
nt maturity were two daughters and Ihe 
only other child a son who died in infancy. 
It is clear enough I think that Ma Shwe 
Ma was an eldest daughter as contemplated 
in section 1G3 and that the plaintiff-respond¬ 
ent as her son is entitled to a share equal to 
that of liis aunt. 

The appeal is dismissed with costs. 

Appeal (Jismissed. 

(2) 4 Bur. L. T. 74; 10 Tiul. Cna. 778. 


MADRAS HIGH COURT. 

Second Civil Apfeal No. 1484 of 1910, 

March 5, 1912. 

Present: —Sir Ralph Benson, Judge, and 

Mr. Justice Miller. 

P. V. GOVINDA VARIER and another 
—Plaintiffs—Appellants 

versus 

PAllU AMMA and others—Defendants— 

Respondents. 

Aihnissihllifij — Evidciice—^Kridcitcc to cTplain deC‘ 
rcc. ^ 

A decree described tho lands dealt with as nortn 
of a lino marked in the plan attached to tho decree. 
A .schedule attached to the docroo but not referred W 
ill it, however, described the field as Survey No. 265/1; 
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Held, that evidence was admissible to show that 
Survey No. 265/1 was not included in the land to the 
north of the line marked in the plan attached to the 
deci'ee. 

Second appeal against the decree of the 
Subordinate Judge’s Court of South Malabar 
at Calicut, in Appeal Suit No. 680 of 1909, 
presented against the decree of the Court of 
the District Muusif of Alatur. in Original 
Suit No. 29 of 1908. 

Mr. 0, V. Anantak7-ishna Aiyar^ for the 
Appellants. 

Mr. J. L. Rosario, for the Respondents. 

JUDGMENT.—-The decree in Original 
Suit No. 33 of 1904 describes the land dealt 
with as north of a line marked in a plan 
attached to the decree. The claim now in 
question relates to Survey No. 265,^1, a 
field 80 described in a schedule attached to 
the same decree but not referred to by this 
number in the decree. 

Evidence has been admitted to show that 
265/1 was not included in the land to the 
north of the line marked in the plan attached 
to the decree and we think that such evi¬ 
dence was rightly admitted. 

We mu.st, therefore, dismis.s the appeal 
with costs. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 

Civil Revision Petition No. 104 op 1911. 

January 9, 1912. 

Present: —Mr. .Justice Twomey, 
MAHOMED SULTAN — Defendant— 

Applicant 

The MOULMEIN MUNICIPAL COM- 
MlTl'EK, B7 THEIR President 

.7. D. FRASER— Plaintiff — Respondent. 

Coutroct Art (IX \H72), a. 72to recover 
money paid by /ni.itafic — Mista/iC or ii/iioranec of lair 
cannot to he pleaded. 

Tho petitioner M'us hiiilifT ill tho Municipal DlHco 
Anil as such w.as authoriseil to draw coinmi.'jsion on 
ta.KCS which tlio ward headmen failed to collect with¬ 
in 45 days from tho date on whicli tax tickets were 
issued. In November lOOS, the petitioner repro.sont. 
ed to the Municipal I’rcsident that, although tho 
ward headmen were bound to submit any tax tickets 
on which they had failed to collect taxes within 4.5 
days, yet tliey were retaining some tickets after tho 
prescribed period and making collections on them. 
Uo asked expressly that commission on these belated 


collections by the headman should be paid to him and 
not to the headmen. Tho petition was granted by tho 
President and tho Committee passed a resolution 
which was intended to have the same effect as the 
President’s order. The petitioner drew a sum of 
Rs. lll-G-2 as commission on collections made by ward 
headmen after the expiry of the proscribed period of 
45 days. Afterwards, objection was raised tliat the 
bailiff should not receive commission on taxes which 
ho did not collect. The petitioner was called upon 
to refund and on his refusal this suit was instituted, 
the basis of tho suit being that the bailiff was not en¬ 
titled to tho money, and, therefore, should refund it: 

Held, (1) that if the money was recoverable at all, 
it was recoverable under section 72 of the Contract 
Act, which provided that a person to whom tho 
money was paid by mistake must re-pay it, but that the 
payment in this case was a voluntary payment made 
with full knowledge of the facts; 

(2) that to succeed under section 72 of the Contract 
Act. the Committee should show that there Avas 
some mistake as to the existence of the obliuration. 
but that in this case there was none, as the petitioner 
was an employee of the Committee and tho money 
must be deemed to have Ijocn paid in part remunera¬ 
tion of his services; 

(3) that even if it bo regarded as a mistake of law, 
section 72 of thn Contract Act should be road as 
subject to the Common I^aw rule that ignorance of 
law cannot be idoadod. 

Application to revise the judgment and 
decree dated the 20th July 1911 of the 
Court of Small Causes, Moulmeiu, in Civil 
Regular No. 637 of 1911. 

Mr. Halkar, for the Applicant. 

JUDGMENT.—The respondents in tliis 
case are the Municipal Committee of Moul- 
raein. They have not put in an appearance 
and the petition for revision has been heard 
ex paite. 

The petitioner was bailiff in the Municipal 
ollice and as such was authorized to draw 
commis.sion on taxes wiiich the ward headmen 
failed to collect witliin 45 days from the date 
on which tax tickets were issued. lu Nov- 
emhei 1908, the petitioner represented to the 
Municipal President (hat, although tlie ward 
headmen were bound to submit any tax tickets 
on which they had failed to collect taxes 
within 45 days, yet they were retaining some 
tickets after the prescribed period and making 
collections on them. He asked expressly that 
commission on these belated cdlections by the 
headmen should be paid to him and not to the 
headmen. This petition was granted by the 
President, and the Committee passed a reschi- 
liou which was cleaily intended to have tlio 
same effect as tlie PreRident\s order. It was 
argued at the hearing that the Committee’s 
resolution was intended to apply only to 



362 


INDIAN OASES. 

VARJD SAHATAM FERNANDEZ t\ RANCHORDIN KHEKI. 


[1912 


collections actually made by the bailiff. But 
this contention is untenable in view of the 
bailiff’s petition on which the resolution was 
based. 

Accordingly, the petitioner drew a sum of 
Rs 111-6-2 as commission on collections 
made by ward headmen after the expiry of 
the prescribed period of 45 days. Subsequent¬ 
ly, the Government Auditor objected to the 
payment on the groutid that the bailiff should 
not receive commission on taxes which he did 
not collect. The defendant-appellant was 
called upon to refund and on his refusal, this 
suit was instituted, the basis of the suit being 
that the bailiff was not entitled to the money 
and, therefore, should refund it. The learned 
Judge of the lower Court held that as the 
Municipal Committee paid the money through 
misapprehension of the rules governing such 
payments, they are entitled to recover the 
money from the petitioner. 

If the money is recoverable at all, it is 
recoverable under section 72 of the Contract 
Act, which provides that a person to whom the 
money is paid by mistake must re-pay it. 

There can be no doubt that tlie payment 
in this case was a voluntary payment made 
witli full knowledge of the facts. The bailiff's 
petition to the Municipal Committee showed 
clearly that he was claiming commission for 
collections made by the ward headmen. The 
only mistake the Committee can plead is the 
mistake as io their own authority to sanction 
the payment. They do not actually pleail 
this mistake. They merely say in their plaint 
that the defendant should refund because he 
was not entitlod to the money. But. it dees 
not seem permissible for the Committee to 
say this in view of their unrescinded resolu¬ 
tion under whicdi the defendant-appellant was 
clearly entitled to the money. The plaint 
might, tlierefore, have been rejected as di.sclos- 
ing no cause of action. But, even if the 
claim were expressly based on section 72 of 
tlie Contract Act, I do tint think tliat the Com* 
mil tee could succeed. The Small Cause Court 
Judge seems to have tliouglff- that any money 
irregularly paid out by a Municipal Commit¬ 
tee <'aii be recovered in a civil suit. But 
there is no authoiity for tlii.s view. To suc¬ 
ceed under section 72 of the Contract Act, the 
(’{Jiiimittce should show tliat tltere was some 
mi.'«take as to the existence of the obligation. 
Jut.Ins case there was none, for the peti¬ 
tioner was an employee of the Committee 


and the money must be deemed to have been 
paid in part remuneration of his services. 
The mistake as to the Committee’s authority 
was merely a collateral matter concerning 
the Committee in its relation to the Local 
Government. Even if it be regarded as a 
mistake of law, the better opinion seems to 
be that section 72 of the Contract Act should 
be read as subject to the Common law rule 
that ignorance of law cannot be pleaded. 

file decree of the lower Court is set aside 
and the original plaint is dismissed with costs 
in bith Courts, 

Appeal dUmisfted. 


MADRAS HIGH COURT. 

Second Civir. Appeal No. 716 op 1909. 
February 19, 1912. 

Present :—Mr Justice Suiidara Aiyar and 

Mr. Justice Ayling. 

VARID SAHATAM FERNANDEZ- 
Dependant—Appellant 
versus 

RANCHORDIN KHEKf and others— 

Respondents. 

Mtirt-iagc-iuii—^[nrtijiigor n»ti uiortgagcc—Final dec- 
rer —Arrount^^ICt'rcution—Li'galifij, 

Accounts hetweea a moefgagor and mortgagee 
slionitl bo taken by tlio Court tx'foro passing a final 
ilecrc<*. A provision in the judgment for taking ac¬ 
counts bctu'oon till* parties in c.Kociition is not in ac* 
cordanoi* with law. 

Second appeal against the decree of the 
District Oouit of South Malabar, in Appeal 
Suit No. 29 of 1908, presented against the 
decree of the Court of the Subordinate 
Judge of Cochin, in Original Suit No. 23 of 
1907. 

Mr. C. V. Awnitakrislnia Iye)\ for the 
Appellant. 

Mr. K. Oovinda Marnr, for the Respond¬ 
ents. 

JUDGMENT,—According to Exhibit A, 
the first defendant is bound to pay the 2nd 
defendant only Rs. 1,200. There was no 
stipulation for tlie payment of any interest 
for* the debt as tlie mortgage was usufruc¬ 
tuary and the land mortgaged was to be 
enjoyed in lieu of interest. The plaintiff, 
as .sub*mortgagee from the second defen- 
dant’.s mortgagee, cannot recover from the 
1st defendant more than the sum of Rs. 1,200, 
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which the Isb defendant was bound to pay 
the 2ud defendant. The decree of the lower 
Appellate Court must be modified accord¬ 
ingly. 

We may point out that the provision made 
in the judgment of the lower Court for 
taking accounts between the parties in exe¬ 
cution is not in accordance with law. 
Accounts between a mortgagor and a mort¬ 
gagee should be taken by the Court before 
passing a final decree. In this case, how¬ 
ever, there is no necessity for taking any 
accounts as the amount payable by the 
1st defendant is already certain, vi'z.^ 
Rs. 1,200. 

It was also contended for the appellant 
that there was no proper notice of demand 
made on the 1st defendant. This contention 
is clearly unsustainable. 

There will be no order for costs in the 
second appeal. The 1st defendant will pay 
plaintiff*s costs on the amount decreed against 
him. 

Decree varied. 


TiOWER BURMA CHIEF COURT, 

Civil MiscRiLANEons Application No. 

OF 1910. 

.lanuary 19, 1912. 

Present: —M. Jusiice Hartnol). 

A. P. S. V. FIRM—Plaintiff—Applicant 

versus 

SHREE SAFATUTjTjA—Defendant— 

Rrsponf.ent. 

(?'impnsifion-<lceil—Joint proinisnortj-ufite hy in.<oU'cnt 
and anndter pcrsion—Creditor joininy in roniimsition on 
die (i^snrnnre of joint-debtor for ixiymcnt of boinnce — 
Ayrcenicnf ii ncnforrenblc—Consideration —Riybt In sue 
nil pro-nofc — fA/nitation Art (IX oj 190S), 10 — 

knoivtedyinent. rgscntinh of. 

A. snul Ii. liorro\v«Ml money fiom C. on a joint pro- 
rnissoiy-noto on 7th April lOUG. A. fsulc<l in his busi¬ 
ness and on tlie 18th August 1000, cntorojl into a com¬ 
position-deed with his creditors wliercby the creditors 
agreed to accept 8 annas and 0 pies in the 
nipoo and release .1. C. joined in the com¬ 
position-deed on the assur.ance of B.'s promise 
tliat C. would pa}' whatever balance there miglit re¬ 
main due on the promissory-note after due credit had 
been given for the sum rccoivod from A. C. subso- 
cpiontly sued A. for the balance due on the pro-note: 

Held, (1) tliat the agreement with B. for payment 
of the balance duo was unenforceable against B., as it 
was material for the other creditors of 4- to have 


known of this agreement and C. kept it from their 
knowledge; 

Britten V. Hughes, 5 Bing. 460; 3 M. and P. 79. 
7 h. J. (o. s.) 0. P. 188 and Edcman v. Waller 3 
y. V. T. 212, relied upon, ’ 

(2) that the agreement was void for want of con¬ 
sideration, as even before entering into the agreement 
C. was at liberty to sue J?. if ho could not have re¬ 
covered the whole of his debt from 4.’s estate; 

(3) that as the agreement was void, C. could suo on 
the pro-uote if his claim thereon was not time-bar- 
red. 

For section 19 of tho Limitation Act to apply, there 
must be a distinct acknowledgment of an Existing 
liability or jural relation. 

Harhndashunhir v. Rughnath, 2 B. H. 0. R. .ISO- 
Dhnrnia Vithal v. Qobind Sadvolkar, 8 B. 99; Venkata* 
ramanaya V. Srinivasa Rau, G 182 and Rirmdas v 
RriJ Nundun Das, 9 C. 616; 12 C. L.R. 284. referred to! 

Application for review of the judgment and 
decree of Mr. Juslice HarfcnoJl, confirming 

that ofthe Judge, Small CauseCouri, Rangoon. 

Messrs* Burjorjee and Dantra, for the Appli¬ 
cant. 

Mr. Giles, for the Respondent. 

JUDGMENT—The applioants sued re¬ 
spondent to recover Rs. 1,678-15 under the 
following circum.stanees. They say that on 
the 7th April 1906, they advanced to Abdul 
Monaf Khan and the respondent Rs. 1.700 
on a promissory-note with interest accruing 
thereon and that the borrowers jointly and 
seveially promised to pay tlie sum due on 
the note on demand to tlie applicants or to 
their order, that Abdul Monaf Khan failed 
in busine.s.s and entered into a composition 
with his creditors on the 18th August 1906. 
whereby tiiey agreed to accept 8 annas and 
6 pies ill the rupee and release the said 
Abdul "Monaf Khan, that applicants at first 
refused to be a party to such composition- 
deed as their claim was against Abdul 
Monaf Khan and the respondent, that they 
have been informed that a few days after 
the 18th Augu.st, 1S06, their then agent, 
Vyraven Chetty, executed such composition- 
deed at the inducement and on the promise 
of the respondent that he will pay whatever 
balance there raiglit remain owing on the 
promissory-note after due credit had been 
given for the sum received from the trustees 
of Abdul Jlonaf Khan, that they received 
Rs. 630 under the terms of the compo.sition- 

deed, and that the respondent will not pay 
the balance due. Tlie applicants claim 
that in the event of the agreement with 
respondent not being proved, they can still 
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eue for the balance due, and they claim 
exemption from limitation by yirtue of a 
letter filed, which they say amounts to an 
acknowledgment. In reply, the respondent 
allows executing the note and pleads when 
Vyraven Chetty entered into the com¬ 
position deed, no further claim could be 
made on the note, whether there was a 
subequent agreement or not, that there was 
no such agreement and that the applicants 
cannot sue on the note as there was a 
novation of contract according to them and 
that further any claim on the note is 
hatred by limitation, Tlie learned Judge 
of the Court of Small Causes dismissed 
the suit, and now' this application in 
revision is made. The law as regards com¬ 
position-deeds is clearly staled in the case 
of Britten v. Hughes (1). There Ilest, C. J., 
said:—“ The principle is clear that upon a 
composition-deed all the parties are supposed 
to stand in the same relation and, if there is 
any one cf tliem who refuses to do so, he 

must announce it at the time.No 

engagement can stand wliich has been 
withheld from the knowledge of the wliole body 
of the creditors, and which it. would have 
been mateiial for them to know.” 'I’he point 
for consideration in the present case seems 
to be whether it was material for the creditors 
to have known of this alleged agreement with 
tlie respondent. If they had known of it, 
would it have intluenced their judgment ? 
It seems to me that it may have done so, as 
fliey would have known (liat tlie applicants 
were ai ranging to .•secure the whole sum due, 
and they might not have agreed to this. I 
am, tlierefore, of opinion tliat, even if there 
was this alleged agreement, it cannot now be 
sued on. In tlie alternative, the applicants 
wish to sue on the note. I am unable to 
allow that they can, a.s liy their pleadings ne.v 
contracis were suhtituted for it. 1 according¬ 
ly dismiss this appeal with cosl.s. 

The applicants applied for a review of 
this judginent and Mr. Justice ITai tnoll on 
hearing the petiiioneis’ Advocate parsed the 
following 

OKDhjH.— 1‘lxception is taken to my 
jiulgmcMit that 1 erred in holding (liat the 
teimfloftho coinposilion-deed, in .any way, 
precluded plaintilTs’ reniecy agfkinst (he 

(1) 0 Bing. 400; 3 M. nnd P. 79; 7 L. J. (o. s.) C. 

V. 
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respondent, that the respondent being a joint 
debtor with Abdul Monaf Khan, there was 
no engagement -in the composition-deed to 
forego any claim as against the respondent, 
and that there was an error in law in my 
judgment that the new contract alleged in 
auy way was void as against the terms of 
the composition-deed. Now the facts alleged 
by the plaintiffs are that their agent first 
refused to be a party to the composition-deed 
as his claim was against Abdul Monaf Khan 
and the defendant, and that their agent 
executed the composition-deed subsequently 
at the itiducement and on the promise of the 
defendant that he would pay whatever 
balance remained owing to the promissory- 
note after due credit had been given for 
the sum received from the trustees of Abdul 
Monaf Khan. It would appear that if this 
stoiy is true, plaintiffs* agent did not then 
understand the legal position when he 
entered into such an agreement and did not 
realize that whatever sum was recovered 
from Abdul Monaf Khan’s trustees, he had 
the right to sue the defendant for the 
balance. It would appear that he certainly 
expected a material advantage to himself 
from -such an agreement, and that it con¬ 
stituted tJie inducement to him to sign the 
composition-deed. If lie took this view 
of the matter, was it not incumbent on 
him to inform the other creditors of the 
agreement? If the other creditors had 
known of it, may it not also have influenced 
their decision P Tliey also like plaintiffs’ 
agent may not have understood the legal 
position and, not understanding it, may have 
acted otherwise than tliey did. It cannot be 
too clearly insisted on that there must be 
perfect good faith in a matter of this kind and 
tliat everything must be done hona fide. 

It is true that the defendant-respondent was 
not a creditor of Abdul Monaf Khan and a 
party to the composition-deed ; but if a 
bargain not disclosed to the other creditor is 
made hy one creditor with a third party, 
it will net be enforceable against him, and 
this view is not without authority, as I 
would refer to the case of Edeman v. Waller 
(2;. It is true that the legal position being 
as it was i.s in favour of the plaintiffs but 1 
wouUl still hold that my decision was right in 

that if the other creditors had known of the 
(2) 3 Y. V. T. 21^. 
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alleged agreement their judgment might have 
been affected. But, be that as it may, the legal 
position is now understood. If the plaintiffs 
were unable to recover the whole of their 
debt from Abdul Monaf Khan, they were at 
liberty to sue the defendant-respondent for 
the balance due on the promissory-note. 
This being so, there was no consideration for 
the subsequent alleged agreement. Plaintiff’s 
Counsel says that the consideration was 
extension of time. I cannot see that this was 
anywhere alleged in the pleadings and it 
was evidently urged as an afterthought, I 
must, therefore, hold that the alleged 
subsequent agreement, even if it was made, 
is void. 

I now come to the fourth and fifth grounds 
of tbe review and am of opinion that there 
are good grounds for them. I erred in 
seeing tliat, as by the pleadings new 
contracts were substituted for the note, tlie 
plaintiffs could not sue on the note, as I held 
that the new alleged contract was void. As 
I so held, I think that the plaintiffs could sue 
on the note if it is not time-barred. It was 
time-barred unless the letter of the I5tli 
February 1£0S under .section lU of the 
Limitation Act creates a new period of 
limitation. No authorities were placed before 
me, but 1 would refer to the cases of Nurb ulu- 
Shankar^v. RagJinath (3), Dharma rUhal v. 
Oohind ^advalkar t-l)» Venkatara'intmoya v Sri^ 
nii-asa Uau (5) and liaindas v. Brijnnndan Dus 
(fi). These cases lay down that there must be 
a distinct acknowledgment of an existing 
liability or jural relation for section 19 to 
apply. Looking at the letter of tlie 18th Feb¬ 
ruary 1908 in this view, I am of opinion 
that it is not such an acknowledgment 
as comes within the meaning of section 
19 of the Limitation Act. It may be 
taken to allosv that defendant-respondent 
signed the note though that is not too clear as 
such a construction can only be arrived at by 
implication, but it clearly repudiates liability 
on tho ground that plaintiffs agreed to 
take 8 anna.s 0 pies in full discliarge of his 
claim w’ithuut any reservation on tbe promis¬ 
sory-note. Tiiere was, therefore, no distinct 
acknowledgment of an existing liability or 
juarl relation. The suit on the note is, there¬ 
fore, time-barred. 

(;}) 2 B. 33a 

( f) a B. yy. 

(5) G M. li>2. 

(0) y c. GIG; 13 V. L. B. 


I accordingly dismiss tho application for 
review with costs. 

Application dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeals No3. 1406 and 1424 

OK 1910, 

February 9, 1912. 

Present'. —Sir Ralph Benson, Judge and 
Mr. Justice Bakewell. 

SIVAVADEVELU PILLAY—Plaintifk— 

Appellant in both 
versus 

IN S. A. No. 1406 OK 1910 

PONNAMMAL —Defendant—Respondent 

IN S. A. No. 1424 OF 1910 
GOVINDAMMAL and anothek— 
Dependants—Respondents. 

Limitation —Alienation b>j mother as ijuardiait—Suit 
by non to declare it invalid—Limitation Act CXV of 
DilDySch. II, U. 144. 

The period of liiaitatioii for a suit for a dccliiratioa 
that a sale of the plaiutill’s property liy his mother as 
his guardiim is not bimling on iiiiu is three years from 
the date of‘.he plaincill’s majority under Article 41of 
t!ic Limitation Act. 

{hianannmh'ind't Pandara Saitnadhi v.Vchc Paiiduram 
2.J iM. 371; 27 i. A. G.h 4 C. W. N. 329; ^Induyula 
Latchiah V. Pally MuKhalin.j./, 20 M 333; 17 M. L. J 
220; 2 M. h. T. 3.10, followed. 

Unniv. Knnchi Amma, 14 .M. 2t); Ka,nfil-:ihi Xai/aban 
V. Itain't.'-ieami Xayakan, 7 .M. L. J. 131, followed. 

Second appeal against the decrees of the 
District Court of Tanjore in Appeal Suits 
Nos. 6U4 and 6.36 of 1909 presented against 
tliat of the Court of tlie [district Muusif 
of Tiruvalur, in Original Saits Nos. 193 and 
192 of 1908. 

Mr. M D. Devadoss, for the Appellant. 

Mr. I. ^atesa Aiyar, for tlie Respond¬ 
ent. 

JUDGMENT. 


In S. a. No. 1406 of 1910. 

The plaintiff in tliis case prays for a 
declaration that a sale of tiie plaintiff’s 
property by his mother as his guardian is 
nob binding on him, and for possession and 
mesne profits. Both tlie lower Courts have 
held that the plaintiff failed to adduce 
snfficieut proot of his age, and the question 
for decision is whether the period of 
limitation is twelve years from the date 
of alienation in 1904, under Article 144 
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or three years from the date of the plaintiff’s 
majority under Article 44, of the Limitation 
Act, 1877. We are of opinion that the 
case falls within the decision of the Privy 
Council in Qnanasamhanda Pandara Sannadhi 
V. Velu Pandaram (1), which was followed 
by this Court in Madugula Lafchiah v, 
Palli Muhhalinga (2) and that Article 41' 
applies. In view of these decision.*!, we are 
unable to follow the cases in JJnni v. Kunchi 
Avima (3) and Kamakshi haynkan v. 
Jiamaswamy Nayaka?i (4). We may point 
out that in Gnanasamha^ida Pandara Sannadhi 
V. Velu Pandaram (1), the sale by the 
minor’s guardian was held to be void and 
incapable of passing any title to the 
purchaser, while the ground of the deci.sion 
in Unni v. Kunchi Avima (3) was that such 
a sale deed may be treated as non-existent, 
and the remedy of the minor is to sue 
for possession and not to set aside the 
sale. 

The judgment in Unni v. Kunchi Avimul 
(3) was obiter as regards a .sale by minor’s 
guardian which is the case .specifically 
provided for by Article 44, and no other 
authority appears to have been considered in 
the case reported in Kamakshi Kaynkun v. 
liamaswamy ^ayakan (4). 

The secmd appeal fails and is dismissed 
with costs. 

In S. a. No. 1424 op 1£)10. 

Second Appeal No. 1424 of 1910 follows 
Second Appeal No. 1406 of 1910 and for the 
like reasons as are recorded in our judgment 
therein, we dismiss this appeal also with 
costs. 

Appeals dismissed. 

(1) 23 M. 271; 27 I. A. GO; 4 C. W. N. 329. 

(2) .30 M. 393; 17 M. L. J. 220; 2 M. L. T. 300. 

(3) M M.2G. 

(4) 7 M. L. J. 131. 


tl9l2 


LOWER BURMA CHIEF COURT. 
FmsT Civrr. Appeal No. 157 op 1909.’ 

Jannary 31, 1912. 
Present:~Mv. Justice Hartnoll and 
Mr. Justice Twomey. 

MA SEIN HNTIN and another, MINORS, 37 

THEIR GUARDIAN ad litem MA DOE MA, 

LEGAL Representatives op U THA MAUNU, 
DECEASED—Defendants—Appellants 

vei’sus 

C. S. DUTCHMAN CHETTT— Plaintiff 

— Respondent. 

Limitation Act (IX oj 1908), s. C (1)—3/t«or«’ appK 
cation asking to he brought on the record aslegulrepre- 
sentntives—Civil Procedure Code (Act Vofl908J,0. 

XXII, r. 3— All (he legal representatives need not apply 
Jointly. 

Order XXII, rule 3 should not be construed to mean 
that no application should be cntertaiued unless it is 
made by all the legal representatives of the deceased, 
as this would soinctiiiics bo impossible, especially 
within the prescribed time. Where possible, all the 
legal representatives should so apply, but an applica* 
tion by a legal reprosentativo is sufficient for him to 
be made a party. 

Bhikaji Itamchandra v. Fnrshoiam, 10 B. 220 , ap* 
provc<l. 

By virtue of section 0 (1) of the Limitation Act, an 
ap]>lieation by a minor to be substituted as legal re¬ 
presentative of a deceased party is valid if made dur¬ 
ing tlic period of his minority. 

Phnolbas Koonnar v. ImIIu Jogeshut Sahaij, 1 C. 226, 
at ]>. 248; 25 W. K. 285; 3 I. A.‘7, followed. 

Appeal against tho judgme?it and decree 
of the District Court, Tharrawaddy. 

FACTS.—This appeal was first filed on 
21st December 190D. It was admitted and 
notice was served on the respondent who 
appeared by an Advocate and so the appeal 
was transferred to the contested Board on 

10th May 1910. 

On 25th July 1911, the Advocates for the 
respondent put in a petition supported by an 
affidavit praying that as the appellant died 
on I7th December 1910 and as no steps had 

been taken to substitute legal representatives 
in his place, the appeal may be dismissed. 
On receiving notice of this application, the 
appellant’.s Advocate put in a petition pray¬ 
ing that Ma Doe Ma, widow of appellant 
deceased, Ma Sein Hmyiu end Maung Bo 
Hla minors by their guardian Ma Doe Ma, 
may be substituted as appellants in place of 
Maung Tha Maung who died on 17th 
December 1910. Both the petitions were 
considered and a Bench consisting of 
Justices Ormond and Twomey passed the 
following order ou 14th August 1911t-— 
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The appeal abates under Order XXII, 
lule 3, as no application was made within 6 
months of the death of Tha Maung* to put his 
legal representatives on the record. 

It will be open to the legal representatives 
to apply within 60 days under Order XXir, 
rule 9 for an order to set aside the abate¬ 
ment.” 

On 26th August 1911, Ma Hamlyn put in a 

petition for setting aside the above order and 

praying that Ma Sein Hnyin and Maung Po 

Hla minors by their guardian Ma Doe Ma may 

be substituted as appellants in place of Maung 

Tha Maung deceased. The following order 

was passed on this application. 

Messrs. Hamyn and PnhV, for the Appel¬ 
lants. 

Messrs. Seyi and Banerji, for the Respond¬ 
ent. 

ORDER.—The point for decision in this 
appeal IS whether Ma Sein Hnyin and Maung 

Wpo Hla should be placed on the record as 
the legal representatives of their deceased 
father Maung Tha Maung, and the appeal 
^ould be ordered to proceed. Ma Sein 

Hnyin and Maung Hpo Hla arc minors and 

though Maung I'ha Maung died on the 
Idth December last and more than .six 
months elapsed before any application was 
made on their behalf to be made parties, they 
claim that under section 6 (1) of the Limita¬ 
tion Act they are entitled to be made parties, 
u support of their contention, the case of Bhz- 
kaji Ramcknndra v. Pvrslioiam (1) ig quoted. 

r er XXII, rule 3, in our opinion, should 
not be construed to mean that no application 

should be entertained unle.ss it is made by 
all the legal represeutatires ot the deceased. 

1 his would sometimes be impossible especially 
withm the prescribed time. Where possible, 

all the legal representatives should so apply, 

IS 6u*V'’‘1 representative 

S suthc.ent for him to be made a party. 

1,1 the present instance by virtue of sectiim 
within t ^® Lmntation Act, the minors are 

that nn^ T"""', Jogcshur Saho„ (2) 

s'z-rjsi' 

anddirecfc^fchafc''MfseU ^bateme^t 

Hp. HI. 

(D 10 li, 220. 

(HI 1 f. MO at p. 24S; liO IV. K. 285; 3 1. A. 7. 


representatives of their deceased father, 
Maung Tha Maung, and that their mother Ma 
Doe Ma he appointed as their guardian to re¬ 
present them in the appeal. 

Order set aside. 


MADRAS HIGH COURT. 

Appeal against Order No. 63 of 1911 

SINGE CONVEKTED INTO ClVlL REVISION PeTIIJON 

No. 78 OF 1912. 

February 6, 1912, 

Fresent :—Mr. Justice Abdur Rahim and 
Mr. Justice Suudara Aij^ar, 
VIJAYARAGHAVA red D1—Plaintiff- 

Petitioner 

x*6rstA$ 

KOMARAPPA PtEDDI and anotuer_ 

Defendants—Respondents. 

Civil Procedure Code fAcf XIP of 1882), s. 162~^Snie 
adjourned for leant of iiinc-Xo duty on trijiny Court (o 
direct /(■j7«(V>c’s to ai>]iear—Civil Procedure Code (Act 
V of 19U8), (.). XIAII,)'. 1, cl. CO—Iteinond order 
not iui;ssed under Order XL{, rule 23, not api>ealahle — 
Appeal aijain.-it e.v pai-tc decree—Proper procedure, if 
AjipeUate Court is satisfied that the defendant hud’ no 
opporlunitij of addueiny ecidcnce. 

IVlicrc ii suit is adjouined by a Court of its own 
motion for want of lime, and not at tlio re(|iiest of 
parties, there is no duty on tho Court to direct tlio 
witnesses who are present to appear on tfio adjourned 
date of iM'ariiig. Section 102 of tfie Civil I’roceduro 
Code of 1882 imiioses no such duty on tho trviii"- 

i'l i. d n 

Court. 

Suhbaraijadn v. Chenehurumn'jiju, 2-1 M. 200, distin. 
gui.'iliciL 

UrderXLIlI, rule 1, clause (a), Civil rrocoduro 
Code,iUD8, apparently does not allow ana]»peal against 
an or<ler of l•enlund, which is not jiiissed uuder Order 
XLI, rule 23. 

(fi.ire: —Whether an A]»pellutc Court can, in hear¬ 
ing an appeal against an to parte decree, set aside tho 
decree and remand the case to l!ie Court ofHrst in- 
stance, if the defendant was not given sullicient op|)or- 
tiiiiity to ailduce his evidence or wlietlicr the proper 
[ii oeeduro i.s not to a.sk the lower Ctjurt to take further 
evidence ami .submit it to tlie Appellutu Court for clis* 
posing of the ap{)eal on tlie merits^ 

Petitiou under aeutiun 115 of Act V of 
1908, praying tlie High Court to revise tho 
order of the J )i.sti ict (.’ourt of South Arcot, 
dated 21st November 1910, in Appeal Suit 
2 19 of lOlU, .setting aside tlio decree of the 
Court of the District Muusif of Tiiidivauarn, 
dated 2ltli Angu-st 1910, in Original Suit No. 
90 of l9lU and remaudiug the origiual suit to 
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the said Court of the District Munsif for 
re-trial. 

Tlio Hon’ble Mr, L, A. GovinJai'aghava 
Atynr aud Mr. A, Ramachatidra Ai’yar^ for the 
Petitioner. 

Mr. C. Padmayiabka Aiyaugar, for the Re¬ 
spondents. 

JUDGMENT.—In thi.s case, the decree 
was passed by the District Munsif e.r porfe. An 
application \vas made to set aside the ex p'lrte 
decree and refused, and there was no appeal 
from the order refusing to set aside the 
ex parte decree. But an appeal was filed 
gainst the decree itself. The District Judge 
who heard the appeal holds that the defen¬ 
dants were not prevented by sufficient cause 
from appearing on the date fixed for hearing 
and couducting the case, but he has set 
aside the decree and remanded the case to 
the District JSIunsif for disposal after giving 
the defendants an opportunity to adduce 
their evidence on the ground that the 
District Munsif had adjourned the case on 
the l*2th July to the 2‘lth August 1910 not 
at the request of (he parties but for want 
of time and failed to direct the witnc.sses 
who were present (o appear on (he adjourned 
dale of healing. Wo do not propose to 
pronounce a definite opiniou on the question, 
whether the District Judge could, in hearing 
an appeal against an e.c parte decree, set 
aside the decree and remand the case to 
the Court of first instance, if a defendant 
was not given sufficient opportunity to adduce 
his evidence, or whether the proper procedure 
is not to ask the lower Court to take 
further evidence and submit it to the 
Appellate Court for disposing of the appeal 
on the merits. In this ease, the finding 
ol the District Judge on tlie point is against 
tlie defendauts as we read (lie appeal judg¬ 
ment. 

The ground on wliich tlie order of remand 
is based is that the District j^lutisif ought to 
have directed the defendants’ witnesses to 
appear at the next day of liearing and failed 
to do so. But we do not find any such duty 
was laid on the District Munsif. iSection 
162 of the Code of t.'ivil Procedui'c, 1882, 
does not, as we read the section, impose 
any such duty on a tiying Court, though 
probably if an application is made by a party 
to that effect, tlie Court may in a proper 
case bind down the witueses to atteud at 


the next date of hearing. The second 
paragraph of section 162 only deals with the 
Court’s power to detain witnesses. Nor 
does Suhharayadu v. Okenchuramayya (1) lay 
down any general rule to the effect supported 
by the learned District Judge. We hold, there¬ 
fore, that the District Judge’s order of remand 
is without jurisdiction. We set aside theorder 
and remit the appeal to the District Judge 
for di.sposal according to law. Costs will abide 
the result. 

We may add that we have treated the 
memorandum of Civil Miscellaneous Appeal 
as a Revision Petition, as, in our opinion, 
Order XLIIl, rule 1, cl. (a), Code of Civil 
Procedure, 1908, apparently does not give an 
appeal against an order of remand, which is 
not passed under Order XLl, rule 23 of the 
Code of Civil Procedure 1908. 

Case remanded. 

(1) 24 M. 200. 


LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 178 of 1911. 

February 14, 1912. 

Present -.—Sir Charles Fox, Chief Judge, and 

Mr. Justice Hartnoll. 

L. SHWB WA— Defendant—Appellant 

versus 

I). 0. SULLIVAN, receiver of the Estate 

OF MA BA U, Insolvent—Plaintiff- 

Respondent. 

Prorinciul Itisulvoici/ Act (III of 1907), $. 20^Receivcr 
cntcrhuj into nrratnjcmcnt xoithout leave of Otc Court 
—Sfdc hij vffxccis of Courts Contract Act not appUe- 
able. 

Tlic purchaser of proj)crt.y belonging to un insol¬ 
vent cannot iin{}ugii the sale on tlie ground that the 
Ueceiver, who sold tho property, entered into an ar- 
langoinent willi the purchaser for defciTcd j)ayraoob 
of tho purchase-money without tliu leave of tho 
Court. 

Tho Contract Act has no application to sales by 
olficcrs of Courts. 

Mditomc'l Kaliinieah v. lltirpcrtnli S>nHh,lih. B. B. 
25; G A. L. J. 34; 13 C. W. N. 249; 5 M. h. T. 126; 9 
C. L. J. 105; 11 Bom L. K. 227; 3G C. 323; 19 M. L. J. 
115; 1 liid. Cas. 122; 3G 1. A. 32, referred to. 

Second Appeal from the decree of the 
Divisional Court, Tenaaserim, confirming that 
of the District Court of Amherst. 

Mr. Gauut^ for the Appellant. 
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SlYAPRAKASAM V, PALANIAPPA MUDALIAR. 

JITDOMENT. 

Fox, C. J.—This is a second appeal under 
section 100 of the Oode. The first ground of 
the appeal relates to the Receiver of an 
insolvent's estate having entered into an 
arrangement without the leave of the Court 
for deferred payment of purchase money on 
selling part of the insolvent's property. It is 
scbmitted that on that account the sale was 
void. Section 23 of the Provincial Insolven¬ 
cy Act contemplates that a Receiver shall 
obtain the leave of the Court before he 
makes such an arrangement, and if he does 
make one without the leave of the Court, he 
commits a broach of his duty and raoy'be 
made responsible if any loss occurs to the 
estate. It does not lie in the mouth of the 

say that the sale is 
void on account of this breach of duty. No 

authority has been cited to us supporting the 
contention that the sale has been void. 

The 2nd ground of appeal is in regard to one 
of the conclusions of fach; on that, the decision 
of the Divisional Judge is final. The re- 
m iming grounds treat the sale as a matter of 
contract to be dealt with un-br the provisions 
of the Ooabr.ict Act. It was, lio.vever, a sale 
by a minister of the Court, an,* the .iu Igment 
of their liordships of the Privy Council in 
Mahonpd f^ala M-ah V. ITiyp^rM Sniifh and 
Oi>7)ip7nj/ (1) implies tliat the Contraob Act 
has no application to sales by minister.s ol a 

Court. 

l!» rny opinion, n )ne of the groiiii;ls of 

appeal .are sustainable, and the appeal sheull 
be dismissed. 

JlARTMOLri, J. — I emeur an 1 would add that 
appellant admitted that he re.ceiw I notice of 
the intention to re .sell. The c)nsIderation for 
wnich the appellant plid wa^ a>b t!ie mort¬ 
gage but tlie schooner and pad ly laml. 

Appi’td di.s.ni3.<ed. 

(1) ]j. D. It. 21; (i A. fi. J. :u, i:i 0. w. X •> 1 .'). n 

M.L T. 12(i: 9 r I. 1. ifj',; n p It. 227; C. 321; 

l.» M. L.J. 11.>; 1 [till. ( :n. i2>; :n) £. A, 32. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 143 op 1911. 

February 8, 1912. 

Present: —Mr. Justice Sundara Aiyar. 
SIVAPRAKASAM and others — 

Respondents—Petitioners 

versus 

P AL ANIAPPA MCJDAIjI AR— Petitioner_ 

Respondent. 

(rnta—Ahfttement of .<uit~T)coth of defendant. 

If a suit al>ates on the groninl that no roprosonta- 

tive of a deceased (lefemhmt has boon brought on tho 
record, the Court cannot award oo.sts to the heirs of 

the deceased defendant against tho plaintift'. 

Q//.7>re.—Whether the representatives of tho dcceas- 
0(1 demndant can institute a separate suit for the 
purpo.se of recovering co.sts? 

Petition,under section 115 of Act V of 190^ 

praying the High Court to revise the order 

of the Court of the District Munsif of Vlaya- 

varam, dated 27th October 1910. in C. M. 

P. No. 825 of 1905, in Original Suit No. 243 
of 1904. 

Mr. S. Muthiah for the Petitioner. 

OUDGMlhNr.—This is an application 
under section 115, Civil Procedure Code, to* 

revise the order of the District Munsif of 
Mayaviiram, in i^liscellanoous Petition No. 
8z5 of 1905 in so far as lierefu-sed to award to 
the peritioners here, the cysts which had been 
inc urel by their mother in Original Suit No. 
243 of 1904-. It is necessary to state the facts 
briefly to mike the point arising* fir decision 
clear. Original Suit No, was instituted by 
Planiappa Mudali against Tiiayali Aniii, t.he 
motlierofthe petitioneias, for a declaration that 
acartain Will, whic’i s!ie had presented fur re¬ 
gistration, was a forgery. The suit was orio-i- 
nally instituted in the Sub-Oburt of Kumba- 
konarn, Tiiat Court, holding that it, had no 
juri.sdiction to entertain the suit, returned tho 
plaint for presentation to the proper Court;. 
SubseriuenMy, the plaint was presented in the 
Munsif s Court of Mayavaram. Tliavali Anni 
died subsequently. After her deatii theplainliff 
applied to the Munsif for permission to 
withdraw his suit with leave to sue again, 
and permission was granted. The order 
I?iving permission wa.s subsequently set aside 
by this Court in Letters P.itenb Appeal No 
146 of 1909. presented by the present pefci* 
tioners, the sons of Thayali Anni. They had 
previously a.sked the Munsif to review hi.s 

order granting leave to sue again hub failed. 

liiis Court, 111 setting aside the order grant¬ 
ing leave, remitted tho plaintilT’s petition to 
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Tvithdraw his suit with leave to sue again, 
for fresh disposal. The District Munsif’s 
Court, on re-hearing, dismissed the plaintiffs 
petition and granted to the present petition¬ 
ers their costs incurred previously in this 
Court and also their costs incurred in the 
plaintiff’s petition in the Munsif’s Court. 
This revision petition relates to the refusal 
to award to the present petitioners the costs 
incurred hy their mother in the Kumbakonara 
Sub-Court, before that. Court had returned 
the plaint. ^J’he Munsif holds that subse¬ 
quent to the re-presentation of the plaint in 
the Mayavarara Court, the suit abated on 
Thayali Anni’s death; that no petition was 
put in by the plaintiff or hy the present 
petitioners for the substitution of the peti¬ 
tioner’s names on the record in the place of 
Tl.ayali Anni; and that he had no power in 
these circumstances to award to the peti¬ 
tioner s the costs incurred hy Thayali Anui. 
The petitioners’ contention before me is, that 
he was mistaken in supposing that he had no 
power to do so. I am of opinion that the 
District Mun.sif is right. If a suit abates on the 
ground that no representative of a deceased 
defendant is brought on record, there is, as 
far a.s I am aware, no provision entitling the 
representatives of the deceased defendant to 
come to Court and ask for the costs of the 
suit. "When the abatement of the suit is 

in consequence of file death of the plaintiff, 

there is provision made in the Code for 
ordering the c< sts of the defendant to be paid 
out of the estate of the deceased plaintiff. 
But there is no similar provision for direct* 
ing the plaintiff to r«y fo the heirs of the 
deceased defendant tlie costs incurred by 
such deceased defendant when the suit 
abates in corKsequence of his death. What 
remedy, if any, would be open to the heirs 
in Euc-h a ca.se, does not arise for decision in 
this petition. It may be that they might 
be entitled to institute .a suit for the purpose. 
At any rate, my attention is not drawn to 
any authority for holding tliat the Court 
can award in (lie suit which has abated costs 

to the heirs of the deceased defendant against 

the plaint iff. 

Tlie Older of (he l^Iuiisif was, (hei'efore, 
right ai.d 1 disrni.^s (liis petition. 

Pclition (h'sinissctJ. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 742 op 1910. 
February 20, 1912. 

Present: —Mr, Justice Sundara Aiyar and 

Mr. Justice Ayling. 

YE LAMB AL ACHI— Defendant— 

Appellant 

versus 

GOVINDASAMI ODAVAR— Plaintiff- 

Respondent. 

Rrgiiitrntion Act (XVI of 1908), ss, 20, 72— J?c/usaf to 
receive document—^Appeal. 

Seinblet —If a Sub-Registrar merely refuses to take 
up a document for registration, no appeal will lie 
to the Registrar against the order. 

Oanffuva y. Sayai'a, 21 B. 699, referred to. 

Second appeal against the decree of the 
District Court of Tanjore in Appeal Suit 
No. 411 of 1909, presented against the decree 
of the Court of the District Munsif of 
Tiruvalur in Original Suit No. 142 of 1908. 

Mr. Q. S. PamackaniJra lyer^ for the Appel¬ 
lant. 

Mr. V. harasimha Aiyangar^ for the Re¬ 
spondent. 

JUDGMENT.—The point raised in second 
appeal is that the suit to compel registration 
is not maintainable in this case as the Sub- 
Registrar did not refut-e to register the 
document but under section 20 of the Re¬ 
gistration Act refused to take it up for 
registration; and that the Registrar, on appeal, 
must be taken to have done the same thing. 
Reliance is placed on Gangava v. Sayava (1). 
As.suming that, when a Sub-Registrar refuses 
to fake up a document for registration, no 
appeal would lie to the Registrar, and no 
suit could be instituted in the regular Courts 
to compel registration, it is not shown that 
in this case registration was not refused. The 
District Munsif says that there was an appeal 
against the Sub-Registrar’s order the 
Registrar under section 72. If the Su ■ 
Registrar merely refused to take up >0 
document for registration, no appeal wou 
lie to the Registrar against his order according 
to the appellant’s contention. The 
raised her© does not seem to have been argue 
in the lower Appellate Court. We canno 
assume that there was not an order 
registration by the Sub-Registrar and by 0 
Registrar. On this ground, we dismiss 0 
second appeal with costs. 

Appeal dismissed, 

(1) 21 B. G99. 


INDIAN CASES. 


371 


Vol. XV] 

7« the matter of GUfiAM Aic,l. 

MADRAS HIGH COURT. 
Insolvency Petititon No. 5 of 1911. 

March 20, 1911. 

Present: —Mr. Justict: Wallis. 

In the matter of GJfhAM ALI SHAMS-UD- 

DIN SAHKB, Insolvent. 

Insolvencif—Kypothccation^Stocli-in^trade, i)o.?ses. 

Sion, order and di:iposiiion—PreMdencij Towns Insolven¬ 
cy .let cm of 1909), s. 52. 

Tho petitioDer, one of the creditors of an insolvent 
claimed to rank as a secured creditor against the sale- 
proceeds of tho stock in trade of tijo insolvent. He 

had obtained a letter of hypothecation in which one 
term was:—“I agree to deliver to you the keys of tho 

said busines.s premises and to take from you every 

morning tlie said keys aiul roturn them to you every 
evening. For breach of any stipulation contained 
herein or failure to pay the money due wlien demanded, 
it shall bo lawful for you without my consent to retain 
tho keys and seize the goods or otherwise take pos¬ 
session of them.” The agreement was carried out and 
when tho insolvent sub.soquently absconded, the 
petitioner took possession of tho stock-in-trade and 
had it sold: 

JfeW (1) that on the day of the bankruptcy, which 
related back to tho day of absconding, the stock-in- 
trade was in the possession, order and disposition of 
the insolvent so as to make him the reputed owner 
thereof under section 52 of tho Presidency Towns 
Insolvency Act; 

(21 that tho po.s.session which tho petitioner had 
iiiidor tho agreement was not real pos.so.ssioui 

E.r parte Xationnl (luurdian A.^snrnncc Co hire 
Fr.inri,, ]0 Ch. 1). 4US;40L. T- 237; 27 W. R 198 
and E.V parte Cohen, h, re S/)m7.v, 7 Ch. Ap. 20- 41 L 
J. Bk. 17; 25 L. '1'. 47.3; 20 W. H. Cl), a]>()roved. 

In the matter of Wilh'ain llastir, H C. 4.31, dis- 
tinguished. ’ 

(3) thatadolili M-ato aiTangcmcm, such as tho a^-rcc. 
mont, contoinpUited to <U>coivo tho jmblic wasalVaud 
upon tho Act; 

Ililfon V. Tn-'lcr, 30 Cli. 1). GbO; 37 L,;.r. Ch. 073- ,3f) 

L. T. 172; 3G1V. K. 702, di.s*iuguished. 

( l) that, in any cvimt, undor tin* .agroomonl tho 

goods woro absolutoly in tho poss,-ssioM. nnlor ami 

.hsposition of tho insolvont d.-.ring tho wnrkiioHiours 
oi tho (lav; 

(3) that tho pntitionor was not ontitlod to rnnL- 
as a secured creditor. ‘ 

B’ACTS,—The material farts appear from 

the ladsment. The letter of hypothecation 

under which one of the claimants, irindiiji 

Jeethaji, claimed to rank as a secured creditor 
ran thus,— 

Madras.., 10 

To . * 

HiNDUJr.IETHA.TBK. 

MADRAS. 

Dear Sirs, 

With reference to tlie promissory-note 


executed by u3 for Rs.. this day in 

your favor, we.merchants 

carrying on busine.s.s in. 

Madras, hereby hypothecate unto you "the 
good-will of the said business, the stock-in- 
trade now existing, and the goods that may 
be added to or substituted for the goods 
now existing together with all the debts that 
are now owing to or that may become due to 

us in respect of the said business by way of 
col ateral security for the due re-payment 

of the said .sum of Rs.We hereby declare 

that we have not till now mortgaged, 
p edpd, hypothecated or created any sort 
ot lien, claim, demand or interest in and 
to and over the said goods or good-will 
or as.sets. And we further agree and 
declare not to alienate, mortgage, pledge or 
hypothecate or otherwise deal with the said 
goods or good-will or assets, save and except 
^ith your consent previously obtained We 
further declare that the stock-in-trade of the 

said busioe-ss is now worth about Rs. We 

agree to deliver to you the keys of the said 
business premises and to fake from you 
every morning the said keys and return them 
to you every evening. For breach of any 

stipulation contained herein or failure to pay 
tlie money due when demanded, it shall be 
lawful for you, without our consent previously 
obtained and without notice to us, to retain 
the said keys and seize the goods or other¬ 
wise take posses.sioti of them and to s-U 

the said pioperly after three days’ notice 
thereof to us. 

Af 11' D n . faifhfnlbj:' 

Mr H R. B.iyton, instructed by Me.ssrs. 

Grant and Grr-ntoro.v, for the Claimants. 

Mr. Nugent Grant, instructed by Mr 

for the Olficial Assignee and the 
Opposing Creditors. 

JUDGMBNT.—ln these two connected 
cases, the OfTicial Assignee has rejected tho 
claims of the petitioners to be entitled to rank 
as secured creditors against the sale-proceeds 
of the stock-in-trade of tl.e insolvent which 
was in Ins po.s.session and wliicb after the 
insolvent had absconded, they took possession 
of and directed to be sold by the Madras Sales 
Agency. 1 he sale-proceed.s ivere claimed and 
recovered hy the Official Assignee and sub¬ 
sequently, as I have said, he refused to admit 
the petitioners' claim to rank as secured 
creditors and these two notices of motion, 
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though they do not so state expressly, must 
be regarded as appeals from the decision 
of the Official Assignee. 

They—one of them at any rate—raise a 
question of very considerable importance. 
Hinduji Jeetaji, the first petitioner, made 
various advances to the insolvent and obtained 
promissory-notes and what I may call letters 
of hypothecation in which one term was: — 
“We agree to deliver to you the keys of the 
said business premises and to take from you 
every morning the said keys and return them 
to you every evening. For breach of any stipu¬ 
lation coiitained herein or failure to pay the 
money due when demanded, it shall be lawful 
for you, without my consent, to retain the 
keys and seize the goods or otherwise take 
possession of them.” The effect of these pio- 
vi.sions really is to make the mortgagee cus¬ 
todian of the keys out of business hours and 
until the happening of the breach referred to, 
he has apparently no right to intermeddle 
with the goods even during these hours. 
There is evidence llxab that agreement was 
carried out and the important question arises 
whether under this arrangement, “the stock- 
in-trade was left in the possession or order 
or disposition of the insolvent in Itis trade or 
business by the consent and permission of tlie 
true owner under such circumstances that he 
was the reputed owner thereof”—this is the 
language of section of the Presidency 
Towns Insolvency Act—and whether this state 
of things existed at the commencement of the 
insolvency, the commencement of the insol¬ 
vency being the date of the hrst act of bank¬ 
ruptcy according to anotlier section. 

Now, I think it may bo said at once that 
f'hts provision is a product of local ingenuity. 
From file time of James I down to the pre¬ 
sent day, during which tlieso provisions have 
been in force, no one, so far as can be ascer¬ 
tained, has ever yet tlionght that it was 
enough to defeat i lie provisions of the Act tliat 
eveiy day when tlie trader locks up his shop 
and leaves it and goes to his place or 
residence, instead of keeping the keys 
under liis own pillow for the night, he 
should hand tliein over to the mortgagee and 
take them liack again in Hie morning. ?nch 
a proceeding is one of wiiieh the people 
trading with the imsolvent would be absolute¬ 
ly unaw'uro .so tliat in the view of everybody, 
the goods would be at the order and disposition 


of the insolvent and he would be the reputed 
owner thereof. 

If this is enough to take the case out of the 
section, the latter will become very largely a 
dead letter. As we know, all traders have a 
very natural objection to its being known 
that they have had to pledge their stock-in- 
trade because it affects their credit. If it be 
enough to secretly hand over the keys every 
night in some other part of the town and get 
them back next morning to prevent the goods 
from being in the possession, order and dis¬ 
position of the trader, one can scarcely doubt 
that this method will be very widely adopted 
and the object of the Legislature defeated. 
However, if that is the law, I am bound to give 
effect to it but 1 am of opinion that it is not the 
law. I am of opinion that, under this agree¬ 
ment, these goods continued to be in the 
possession, order or disposition of the trader, 
notwithstanding that the keys were taken 
every night to the secured creditor in another 
part of the town and were laken from him 
every morning. A case was cited, 
In the matter of William Hastie (1), iu 
which an insolvent obtained an advance 
and the lender insisted that the stock-in-trade 
should he given as security and that the key 
of the godown in which the goods were stored 
should be delivered to him at once. I think 
it was the next day the insolvency happened 
and it was held that by getting posseesion 
of the key, the lender had got possession 
of the goods and that he did all that he 
could do and that the goods had ceased to 
he in the posses.sion, order or disposition 
of the insolvent. But that was, in my 
opinion, a very different case from this in 
which the only right the lender reserved to 
himself was a right of keeping the keys at 
night when the premises were shut up and 
he had not even then any right to intermed¬ 
dle with the atock until the happening of a 
breach. In my opinion, any possession which 
the lender had under that arrangement was 
not a real but a sham possession, and that, as 
I understand it, is the test. In the case of 
Ex parte Notional Qnardian Assurance Go.t I” 
re Francis (2), that is the test which is laid 
down. Discussing the evidence in tba 
case, Lord Justice Jamessaid:— It was not a 
sham but a real possession, taken for the 


(1) 110.451. 

(2) 10 Ch. V. 40Sj 40 L. T. 237j 27 W. R. 498, 
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purpose of giving effect to the security of the 
Company. And Lord Justice Thessiger also 
said at page 415 that it was necessary to 
arrive at a conclusion whether the possession 
was a real one or a mere sham. If, as held in 
the circumstances of that case, the possession 

of the true owner was a real one, the case is 

at once taken out of the section, but I am 
prepared to hold that in tliis case tlie posses¬ 
sion was a mere sham. Farther. I tind in 
the case of Ex parte Cohen, In re Sparke (3), 
It IS said of the agreement proved in that case 
by Lord Justice James:— The agreement 
was evidently concocted for the purpose 
of evading, if possible, the remedy which 
the Act as to bills of sale intended to 
provide for the beneht of the creditors. This 
attempt at fraud does not, in my opinion, 
strengtlien the position of those who rely 
upon it to support the assignment. To hold 
that such an assignment could stand would 
bo a direct encouragement to fraud.” Lord 
Justice Mellish says:—“it is a device between 
them for (he benefit of the debtor, to enable 
him to avoid that registration which the Act 

of Parliament has required." Similarly, in 
this case, I should be prepared to hold that a 
deviceofthis sort, under which the debtor 
was m effect really left in the enjoyment of 
an effective control of the goods, was simply a 

device to effect fraud upon the Act, such as 
spoken of here. A deliberate arrangement 

such as this to deceive the public differs in 

niy opinion, entirely from such a case as 
Hilton V. Tucher (4). 

Further, whether I am right in the view 1 

have taken or not, there cannot be the least 

doubt that under this agr*eeinent during the 
working hours of the day, those goods were 
absolutely in the posse.ssion, order and dis¬ 
position of the insolvent. He got the keys 
in the mornitig and lie returned tliem late at 
night and under the circumstances I hold 
that they were during the day time in his 
absolute order, pcssessiou and disposition. 

1 hen under the Act, the Insolvency relates 

back to the act of Pankruptcy. and on send¬ 
ing for-the petition upon which the adjudi¬ 
cation was made, 1 found that the adjudica- 

tion is made on an affidavit which alleges 
W.^K. cS.*'*25L.T.473;20 


that **on or about the 13th of December, 
the said insolvent, with the object of seclud¬ 
ing himself, so ai to deprive his creditors of 
the means of communicating with him, locked 
up the place of business and left Madras 
taking the keys thereof.” And the evidence 
is that he left for Bombay on that night. 
Kven assuming that before he left for 
Bombay, he had handed the keys to these 
creditors, still the words of the Act are 
with intent to defeat or delay his creditors, 
lie departs from his usual place of business 
or otherwise ab.sents himself.” It seems to 
me that be must have left his place of 
business on the night of the 13th with the 
intention of so starting for Bombay and that 
the act of Bankruptcy must be considered as 
having taken place when he left his place 
of business on the evening of the 13th without 
any intention of returning, at a time when 
in my judgment tlie goods were in his posses¬ 
sion, order or dispo.sition with the consent 
of the true owner, that is to say, the hypothe- 
catees. 

So much for the appeal in the first case 
of Jeetaji, With regard to the second appeal 
of Jeevaji, the case is not even so strong be¬ 
cause the letter of hypothecation in that 
case which recites that tlie goods have beeu 
depo.'iited with the creditor says nothing 
whatever about this ariangement of band¬ 
ing over the keys every night and taking 
them again in the morning. The evidence 
is that there were two sets of keys, one 
set of which was handed to Jeetaji every 
night and tlie otlier to Jeevaji. Though 
these two professed to he absolute strangers 
to each other, they never heard of each other 
even, yet they combined in all the steps 
taken for realizing (he goods, and the evidence 
of there being two sets of keys is of a very 
unsal i.sfactury character. I am not prepared 
to hold that it has been satisfactorily proved 
that Jeevaji had even this sort cf possession 
which would have resulted to him from the 
keys being left in liis house every night and 
taken aw ay in the morning. It looks to me 
inore as if this wa.s an after-thought intended 
to bring him into lino and to put him with¬ 
in as strong a po.sitiou as Jeetaji. At any 
rate, (he onu.s is distinctly upon him to es¬ 
tablish that the goods were in his possession 
and I hold he has failed to establish that by 
satisfacloiy evidence. The result is that 
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both these appeals must be dismissed with 
costs. 

Appeals dismiseed. 


LOWER BURMA CHIEF COURT. 

F[rst Civil Appeal No. 67 of 1911, 
February 14, 1912. 

Present: —Sir Cliarles Fox, Chief Judge, aud 

Mr. Justice Hartnoll. 

P. L. CHRlSTENirEN— Defendant— 

Appellant 

versus 

K. SATTIA—Plaintiff—Kespondekt. 

CiVi7 JV<K*ei/urc Co(/f (.to/ r o/ loos), (J. II, 0. II, 

rr. 1, /^uit ou ronfinct—Secvnd auH for couii>cn- 

Sfition Jor services —Kes jmlicala. 

In n jnevions suit the plaintiff linscnl his claim 
0 !i a personnl contract with the defendant for the 
supply of boats at an agreed rate and on fuilinj: to 
prove that a<»rcenicnt, brouj'ht (Ids suit for recovery 
of the tame monny as coinpcjisatiou for services 
retidered: 

Held, that the 2ml sint was barred as rr.s JmUcnln 
ntider scclioji il of the Civil Procedure Code. The 
matter directly and substantially in issue in the (irst 
suit was wlietlicr the defendant owed the plaintilT atjy 
sum on account of tin; use by him of the plaintiff's 
boats. The groiind in the second suit ought to havo 
been taken as an alternative in the first suit in the 
cvotit of the respondent not having been able to prove 
a direct contract. 

Appeal against the judgment and decree of 
the District Court of Amhei.sl, in Suit No 
235 of 1909. 

Messrs. Leutn/gne, McDonnell and Clifton, 
for tlie Appellant. 

Messrs, dies and Higginbotham, for tlie 
Respondent. 

JUDGMENT. 

Fox, C. J. —The first question on this 
appeal and the only one which lias so far 
been argued is whether tlie suit is barred as 
res under the provisions of sections 

11 and 12 and Order II, rule 2 of tho Civil 
Procedure Code. The suit, the decision in 
■which is put forward as a bar to tho present 
suit, i.s No. 251 of 1907, in which the present 
plaintilT was tl»e plaintiiT and the present 
defendant and Yerjkat Heddy and 
Y. Subramoney were defendants. * * 

* # # * * Si * :)C 

In Suit Ni>. 251 of 1907, tho plaintilT alleged 
and endeavouitd to prove by evidence a con¬ 



tract for the supply of tb© boats at an agreed 
rate and that such coutract had been made 
by him with P, L. Christensen personally. 
The District Judge found the contract not 
proved, but ou the evidence he came to the 
conclusion that the plaintiff was led to believe 
by the second and third defendants that he 
had let his boats to the first defendant and 
that the latter knew that he was under that 
impression and designedly took no steps to 
remove it and consequently he was debarred 
from denying that the plaintiff had let his 
boats directly to him. He also found that 
the second and third defendants had 
engaged the plaintiff’s boats for and as agents 
for the first defendant. On these grounds, 
he found on the second and third issues that 
the plaintiff had let his boats to the first de* 
fendant and had not let them to the second 
and third defendants. He gave the plaintiff 
a decree for the amount claimed with costs as 
against the first defendant, and dismissed the 
suit with costs as against (he second and third 
defendants. The first defendant appealed (o 
this Court against the decree against him and 
this Court reversed the decree on the ground 
that the question of a contract between the 
plaintiff and the first defendant made through 
tho agency of the second and third defendants 
had not been raised by tho parties and had 
not been involved in the suit. This deci¬ 
sion was given on March 15, 1909. Suit No. 
238 of 1909 was instituted on August 24, 
1909. In the plaint, it is described as a 
suit for compensation for services rendered 
and it is put forward as a suit open to the 
plaintiff aud contemplated by section 70 of 
the Contract Act. Omitting all mention of 
the contract alleged in the previous suit, the 
plaint merely says that the plaintiff supplied 
the boats and the defendant employed them, 
and the services were reasonably worth to the 

defendant Rs. 100 a day for each boat. The 
ground of claim was apparently simply the 
facts that the plaintiff had supplied the boats 
and he had not intended to do so gratuitous¬ 
ly, and the defendant had had the benefit 
of them. Consequently, he was bound to 
make compensation for the use of them. 
AVhen the case came on for hearing, it was 
agreed by both sides that the evidence in Suit 
No. 251 of 1907 should be treated as evi¬ 
dence in the case. In the further evidence 
the pluiutiiT gave in the later suit, he again 
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said that the defendant had agreed to pay 
him Rs. 100 for each boat. 

In face of the obvious fact that on the 
plaintiff’s own allegations and also on those 
of the defendant in both suits, the boats had 
been supplied by the plaintiff under a contract 
made by him with some one, that was, either 
with P. h. Christensen, personally, or with 
Venkata Reddy and G. Sulramoney as agents 
of Christensen, or with them as principals, 
the District Judge gave the plaintiff a decree, 
thinking apparenily that the rule of law 
embodied in section 70 of the Contract Act 
applied to such a case. This question need 
not be discussed now since the only point at 
present for decision is whether the lafer suit 
was cot barred as res.luih'cata. Omitting parts 
of it which have no bearing, the first para, of 
section 11 of the Code of Civil Procedure 
enacts that no Court should try any suit or 
issue ill which the matter directly and sub¬ 
stantially in issue has been directly and sub¬ 
stantially in issue in a former suit between 
tlie same parties in a Court competent to try 
sucli subsequent suit and bad been heard and 
finally decided by such Court. Tlie matter 
directly and substantially in issue between 
the plaintiff and first defendant in Suit No. 
251 of 1907 was whether that defendant owed 
the plaintiff any amount on account of tlie use 
by him of tlie plaintifT’s boats. Under Order 
IT, rule 1, the plaintiff was bound to frame 
bis suit as far as practicable in such a manner 
as to afford ground fora final decision upon 
the subject in dispute,” and in such a luaniur 
as to prevent further litigation concerning 
such subject. 

Under Order Vlf, rule 1 (c), his plaint 
had to set forth the fact.s con.stituting his cause 
of action. He chose to set forth as such facts 
a contract made personally witli the first 
defendant, which lie subsequently failed to 
prove. He wa.s bound iu that suit to put 
forward the whole case on which he relied as 
grounds for the Court giving him the relief 
he asked for. Ev’en inconsistent allegations 
of fact were open to him [see V>>nKat ichdlaui 
Chetty V. Uatirig Kyaiik Lon (1).] 

He chose to base liis claim on allegations 
of fact which could not be suppor ted. His 
suit was finally dismissed. Thi.s was tanta¬ 
mount to a decision that nothing was due to 
liim by the first defendant on the facts which 

(1) 5 L. B. R. 251; 4 Bur. h. T. 24; 9 Iiid- Caa. 469. 


he had put forward, or on the facta which he 
might have but did not put forward in 
support of his claim. In my opinion, the 
matter directly and substantially iu issue, 
namely, whether the first defendant owed him 
any money on account of the use of his boats, 
was heard and was finally decided by the 
Appellate Court’s decision on the appeal from 
the decree iu Suit No. 251 of 1907, and the 
liearing of the Suit No. 238 of 1909 was 
barred by the provisions of section 11 
of the Code of Civil Procedure. I would 
allow this appeal, set aside the decree of the 
District Court, aud dismiss the suit with 
co.its, aud order the plaintiff fo pay the 
defendant’s costs of this appeal. 

Hartkoli., J.—I take the same view as the 
learned Chief Judge. The matter directly 
aud substantially in issue in both suits is ihe 
same. It is whether the appellant is liable 
to pay a certain sum of money to the respond¬ 
ent on account of the use of certain boats. 
Explanation 4 to section 11 of the Civil 
Procedure Code enacts that any matter which 
might and ought to have been made ground 
of defence and attack in such former suit 
should he deemed to have been a matter 
directly and substantially in issue in such suit. 
In the first suit, it was alleged that there was 
a direct contract bebvveeu the parties. Such 
was not proved. Now the ground is taken 
that the appellant i.s liable under the principle 
enacted in section 70 of the Contract Act. 
That this ground might have been made 
a ground for attack in the former suit is 
clear. Whether it ought to have been, 
depends on the facts of the case. This was 
laid down iu the case of Kamcsiudr Pershad 
V. Raj Knmati Rattan Koir(2). In that case, 
their Eordships also .said:—“Where matters 
are .so dissimilar that their union might 
lead to confusion, tlie constructiou of the word 
‘ought’ would become important.” In this 
case and in the former, the matter iu issue is, 
what were the true facb.s ot a certaiu transac¬ 
tion. No confusion could liave arisen by tak¬ 
ing the present ground as an alternative in 
the former case in the event of the respond¬ 
ent not having been able to prove a direct 
contract. 1 am certainly of opinion that it 
ought to have been made a ground of attack 
iu the former suit. Herce the fir.st sentence 
of section 11 is applicable aud bars the 

(2) 20 C. 79; 19 1. A. 234. 
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present suit, I, therefore, concur in the order 
proposed by the learned Chief .Fudge, 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civii. Appeae No, 2*21 of 1912. 

October 12, 1911. 

rrcse?ii:—'^lr. Justice Sundarji Aiyar and 
Mr. Justice Phillips. 

CHALLAPALLI HANUMANULU 
PANTULU —Plaintiff—Appellant 

'Iiie SECHETARr op STATE for INDIA 

JN COUNCIL, REPRESENTED BY THE 

COLLECTOR op KISINA —Defendant_ 

Respondent. 

L(Hid rciciiuc~L(ni,l AoiniHidon Art {1 s in 

~Aojm.,donJoro ^I'nn■iidli^>J-T,au.fcrcc oj Mnn-ci. 

Ir ‘/■•T rcicnur- Mailra^s 

JJislnct Mn,ncii>ali(U-.>- Act ( IV o/ 18SH, .s. 279. 

Certain jm/m lan.Mvus acquired for’a Alnuicipal 

Couucil under il.c Land .Acquisition Act and l,v suc¬ 
cessive sales the i.laintilY tecan.e iho on-ncr'of it. 
JIc contimled that the Cioveinineiit «as entitled 
only to quit-rcnt a.s iVoni llie and not -rouiul 

A ^ K ♦ 

MM. (I,„t tl... I,u,d v.-.lc.l tl.c (Jovurnn.t-ne 

It Ijc'c.iinc; (lu mai-y t,oVL-i iiiiicnt jimiJcrlv liable to 
o^oaa.no.itmd.o l.an.I.s of any |.o.aion Vl,o n.i.d.t 
.iftonvauls liccoiiio Us oiva|,icr. If tlio nlaiiuiff 
c auned to l.oM tl.c Ian,I free fro,.. ,l,o „ e u 
ol sad, asscssn.cnt as ll.c (lover.,nu-nt n.av li'l I,,, 
mas sl.uvv some u>'m.t vxe.ai.lia^ |,i,„ rrom' tlie ’.lav- 
ment of ll.e o. dmary assessment. Tl.e (.lovern. ,ent 

orclere,mlerrn,ua,,ab.,ol,,t..|,,„|,cr(y„,,alUra,.sferm^^^^ 

t.oin a Mume.pal.ty s.n.i.Iy removed all tl.e objeetions 
to the lian,s er on the-round ,l.at tl.e t.an.sfiror is 
a Minucpal Conne.l and .lid not f-rant to such 

ievmmr'"“ l'“.'“»^'>t of lanll 

.Second apretil against the decree of the 
District Court of Kistna at Jlasulipatara, 
1.1 Appeal Suit Ko. Id7 of 1908, presented 
HgaiDSt the deciee of tlie Court of the 

Jlr r. l-ruhn,um and V. Itamado,,, for (lie 
Appellant. 

The Qotenimuit I Icudrr, fov thy R« 

spondent. 

.1U11C;M|.:NT.-Theplainliir.s.suit is for 

a denial at ini. tl.at the Government is not 
entitled to levy ground rent for certain hind 
III Ins occupation and fur the rtcovery of tho 
an.oiii.t colkclid l.oiu him hy tho Govolu- 
nitnl Ub giound lent. 


The District Judge has decided} and, in 
our opinion, quite rightly, that the plaintiff 
has not made out any cause of action. Two 
points are argued in second appeal. The 
/irel is that the hlunicipality acquired by 
the land acquisition proceedings the tnam 
right which belonged to the original owners 
of the land and that by successive sales the 
plaintiff now owns that right. The Govern¬ 
ment, it is contended, is entitled only to 
qUit rent as from the inamdar and not ground 
rent. Assuming that a Civil Court could 
go into this question, there is really no 
basis for the contention. The land was 
acquired by the Government for the require¬ 
ments of the Bezwada Municipality under 
the Land Acquisition Act. It is quite clear 
that when the land w’as acquired, the title 
to it vested in Government. See section 16 
of the Act. Section 279 of the Madras Act 
IV of 18fc4 does not help the plaintiff at 
all. It provides that on payment by the 
Municipality of the amount of compensa¬ 
tion awarded for the land, the land shall vest 
in the Municipality. It is quite clear from 
that section itself t hat it is the Government 
that i.s to acquire the land. The effect of the 
section is merely to declare that I he title 
which vesta in the Government by the 
acquisition passe? to the Municipality when 
the Municipality pays the amount settled as 
compensation. The title of the Munici¬ 
pality, therefore, was derived from Govern¬ 
ment. When the land became vested in 
the Government, it became ordinary Govern¬ 
ment land liable to assessment in the hands 
of any person who might afterwards become 
the occupier. If the plaintiff claims to 
hold tho land free from the payment of such 
assessment as the Government may fix, he 
must show some grant exempting him from 
the payment of the ordinary assessment. The 
appellant’s Counsel argues that it must be 
taken that there wtis such a grant in this case 
because, when G. 0. No, 210, dated the 20th 
Pebiuary 1889, was issued, permitting 
Municipal Councils to transfer lands 
vested in them by sale, mortgage or 
otherwise, no condition was inserted that the 
a.ssigr.ee would be liable to pay such assess¬ 
ment or ground rent as might be fixed by the 
Revtiluo Authorities and that this condition 
was iuseited only in an order passed in the 
year 1900. The argunieut is that, under the 
previous order of 1889, ©very transferee fro® 
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the Municipality would acquire an absolute 
right to the property transferred free from 
the payment of any assessment; in other 
words, that order granted an exemption for 
payment of land revenue to all persons who 
might purchase lands from the Municipality. 
This is a contention which it is impossible to 
uphold. There are no words of exemption 
from liablity to assessment in the Govern¬ 
ment Order of 1889. No exemption can be 
claimed without a grant or exemption in 
express words The construction to be placed 
on the order of 1889 would be that the 
transferees would obtain a title to the land 
under their txanafers although the transferor 
might be a Municipal Council, that is, to 
remove all the objection to the transfer on 
the ground that the transferor is a Munici¬ 
pal Council. There is no reason for differing 
from the conclusion of the lower Appellate 
Court. We dismiss the secend appeal with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appkals Nos. 1717 and 1182 

OF 1910. 

January 22, 1912. 

Present-. —Sir Ralph Benson, Judge, and 

Mr. Justice Miller. 

IN S. A. No. 1717 OF 1910 
ABDUL KADIR BEAR! —Plaintiff— 

Appkliant 

versus 

BAGADE SniVA RAO and others— 

D EFEN DANTS —11ESPONDE NTS. 

IN S. A. No. 1162 OF 1910 
BAGADE SHIVA RAO —Defendant— 

Appellant 

veri>-Ms 

ABDUL KADIR BEAR! and others— 
J^LAiNTiFKs—R espondents. 

Contnict — Aiji-ecincnt rcthu'Cil to tvrtiin'j—Undne 
inllucncc or frdiid md itrocrd—Discretion of Court — Con¬ 
tract Act (iX of 1872 ', s. lU. 

In the case of an ajrrec'niciit reduced to writiri”-, a 
Court cannot, in tho absence of fiaud or undue inilu* 
cnce, within the jneaniii" ol‘ section 1(3 of the Contract 
Act, refuse to enforce its tonus, however nnr(‘ason. 
able they may be. Under such circujiistancc.s, the 
Court has no iliscretitin. 

DIuinipal V. Raja Maneshitr BiilJi;>h Siii.jli/Mi 1. A. 

118;28 A. 570; 4 C. L. J. I; 1 H. L. T. 3 A. L. J. 


495; 9 0. C. 188; 8 Boin. L. R. 491; 10 C. W. N. 819; 
16 M. L. J. 292, referred to. 

Second appeals against the decree of the 
District Court of South Canara, in Appeal 
Suit No. 253 of 1909, presented against 
the decree of the District Muusif of Kasargod, 
in Original Suit No. 213 of 1908. 

Messrs. K. P. Madhava Rau and K. P. 
Lakshmana Rate, for the Appellant. 

Messrs. R. Sitarama Rau and H. Bala- 
krUlin'i HaUy for the Respondents. 

JUDGMENT.—There is evidence to sup¬ 
port the District Judge’s dnding that Exhibit 
I is genuine. We are bound by that finding 
in second appeal. We are further of opinion 
that the District Judge is right in finding 
that the amount due under that document 
must be paid by the plaintiff, as well as the 
amounts due under Exhibits II and Xl 
before he can redeem the property. 

But we can find no grounds for not enforc¬ 
ing the terms of the contract evidenced 
by Exhibit I It is not suggested that it 
was brought about by fraud or undue influence 
as defined in section 10 of the Contract Act. 
It is pleaded before us that the period of 30 
years fixed for redemption is unreasonable 
and would not be enforced by a Court of 
Equity, but the 30 years expired in 1887, 
and it does nut appear that tho mortgagor, 
cither before or since that time, ever wished 
to redeem. It is certainly no reason for not 
enforcing the terms of the contract. In the 
ciicumstances of this case, the Court has, in 
fact, no discretion. Vhanipal Das v. Raja 
Maneshar Bahksh Singh (1). We are also of 
opinion that the value of the paddy payable 
under Exhibit 1 should be calculated accord¬ 
ing to the market-rate on the day when the 
account is made up for the purposes of draw¬ 
ing up the mortgage decree. 

In the result, we must dismiss the plaint¬ 
iff’s appeal (No. 1717), and allow the 
appeal of the 1st defendant (No. 1182) with 
costs payable by the plaintiff to the Ist 
defendant throughout. 

We must, tlierefore, direct tho District 
Judge to restore the appeal to his file and 
draw up the u.sual mortgage decree for the 
plaintiff on the basis of the above findings. 

No. 1717 dismissed. 

Appeal No. 1182 allciced. 

{!) 33 i. A. US; 28 A. 570; 4 C. L. J. 1; 1 M. L. T. 
205; 3 A. I.. J. 105; 9 U. C. 188; 8 Bom. L. R. 491; 10 
C. W. N. 8-19; 16 M. L. J. 292. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 7^-0 op 1910. 

February 8, 1912. 

Present;—Mr. Justice Miller and 
Mr. Justice Sundara Aiyar. 

UNDE RAJAHA RAJA SIR RAJA 
VELUGOTl SR[ RAJAGOPALAKRISTNA 
YACHENDRA BAHADUR VARU 
K. C. r. E., PANCHAHAZAR 
MUSABDAR RAJAH op VENKATAGIRI 
— Plaintiff—Petitioner 

V6f*SUS 

VEMURU CHINTA REDDI and others 
Defendants —Respondents. 

Compromis€-A<jreem:nt to abide by decision in an. 
other suit—Adjustmeiit — Jurisdiction. 

In a suit to iccover tlio amount fJuc under a pro»note 

the parties a«,'rcod to aijido Ijy the decree of the Dis! 

trict Mui'.sif in a suit for cancellation of tlio same 
jiro-note: 

Jft'/d, that the a^jreemeut was not biiidin;? on the 
paitios in the subscejnent suit. The a"rcemcnt could 
not be regarded as an adjustment of the subject- 
matter of tlie suit by a lawful affreement or compro¬ 
mise. 


The onlinaiy rule is that when the Court is seized 
ol a case, it has juiasdiction to decide it in the manner 
prescribed by law and that parties have no ri‘'^ht to 
interfere with its authority to do so. There are. no 
doubt, well understood exceptions to this rule but 

where tlie exceptions do not apply, the rule must 

l>rcvail. 



Petition, under cection 25 of Act IX of 

1887, praying the High Court to revise the 

decree of the District Court of Nellore in 
Small Cause Suit No. 97 of 1907, dated the 
17th day of Febraruy 1908. 

Mr. Suhramafua Iyer, for the Peti- 
tioner. 

Dr. S. Swaminathan, for the Respond¬ 
ent. 


JUDGMIONT.—This is an application by 
the plaiutiff in Small Cause Suit No. 97 of 
1907 in the District Court of Nellore to revise 
the .iudgmeut of the District Judge. The suit 
!S to recover from the defendants a sum of 
Rs. .349 $ on a pro-note executed by them, 
in favour of the plaintiff in 1900. The de¬ 
fendants pleaded that there was no considera- 
ion lor the note, thao tliey had instituted a 

Miit, Original Suit. No. 281 of 1907, in the 
District Muiisif’s Court of Nellore for the 
cancellation of the note and that the suit was 
therefore, not maintainable. Jt appears, from* 


the B Form Diary, that the suit was 
adjourned pending the decision of the Mun- 
sif in Original Suit No. 281 of 1907, and that, 
after the Munsif’s decision of the suit declar¬ 
ing the pro-note not enforcible against the 
defendant, this suit was dismissed. The 
judgment of the District Judge states: "Both 
parties represented in this Court that they 

would abide by the decree of the District 
Munsif of Nellore in Original Suit No. 281 of 
1907 on his file in regard to the question raised 
in this case.” The question referred to in this 
sentence seems to be whether the pro-note was 
unenforceable on the ground that it was not 
supported by any consideration. Unfortu¬ 
nately, there is no written record of the repre¬ 
sentation by the parties except what appears in 
the judgment. Nor are the parties agreed as 
to what exactly the representation was. The 
plaintiff says that the agreement between the 
parties was that the question in dispute should 
be decided in accordance with the final judg¬ 
ment of the matter in Original Suit No. 231 
of 1907 on the file of the District Munsif of 
Nellore, which was capable of being carried up 
on appeal to the District Court and finally to 
this Court. The defendants, on the other 
hand, contended that the decision of the 
District Munsif in Original Suit No. 281 of 
1907 was to be accepted as binding between 
the parties in the Small Cause Court. In the 
view wo take of the case, we think it unneces¬ 
sary to decide which of these statements is 
correct. It may be noted that the decision of 
the Munsif in Original Suit No. 281 of 1907 
was reversed by the District Court on appeal 
and tlie pro-note was held to be binding on the 
defendants; and the second appeal against 
the District Judge's judgment was dismissed 
by this Court. 

The question argued in this revision peti¬ 
tion at the hearing was,—assuming that the 
plaintiff had originally represented that the 
case might be decided in accordance with the 
decision of the .Mun.sif in Original Suit No. 281 
of 1907, he thereby disentitled himself to ask 
subsequently that it should be decided by the 
District Judge on the merits. AVe are not 
at present concerned with the question of 
what legal effect, apart from any agreement 
between tlie parties, the judgment of theMun- 
■sif in Original Suit No. 281 of 1907, or the final 
fppelliite judgment in that case, would have 
upon the controversy in the small cause suifct 
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We have come to the conclusion that the defen¬ 
dants were not entitled to insist on the repre¬ 
sentation originally made by the parties as a 
bar to the plaintiff’s right to the trial of the 
small cause suit. The agreement in question 
cannot be regarded as an adjustment of the 
subject-matter of the suit by a lawful agree¬ 
ment or compromise. The agreement did 
not settle the dispute but postponed the settle¬ 
ment and purported to authorise the Court to 
settle it in a certain manner. A compro¬ 
mise has been defined as “a mutual agreement 
between two or more persons at difference, to 
put an end to such difference, upon certain 
terms agreed upon.” (Burrill’s Diet., quoted 
in 8 American Cyclopedia of Law and Proce¬ 
dure, page 501). It must bean agreement which 
one of the parties can insist on the Court en¬ 
forcing against the will of the other. Gan it be 
said in this case that one of the parties could 
insist on the Court postponing the Small 
Cause suit till the District Muiisif’s decision in 
Oi'iginal Suit No. 281 of 1907? We think, not. 
The ordinary rule is that, when the Court 
is seized of a case, it has jurisdiction to 
decide it in the manner prescribed by law, 
and that parties have no right to incerfere 
with its authority to do so. There are no 
doubt well understood exceptions to this 
rule, but where the exceptions do not apply, 
the rule must prevail. Notwithstanding the 
pending of a suit, the parties may settle their 
disputes as they like by any lawful artange- 
ment, and the Court is then bound to give 
effect to the settlement. Again, they may ask 
tliG Court to refer the questions in dispiitetoau 
arbitrator, iu which case, thougli the decision 
of the cause is primarily transferred to 
another tribunal, the Court will retain some 
control over the proceedings. The parties 
may also enter iuto an agreement making the 
oath of one of them conclusive evidence of all 
or any of tlie facts in issue between them. 
Tliis again is subject to the control of the 
Court. 


might advise, such an agreement would bind 
him. In Rukhmheti v. Adam?V(l),Beaman, J., 
held that an agreement that certain dis¬ 
putes relating to the accounts between the 
parties in the case should be decided by the 
Assistant Commissioner in a summary 
manner without going into formal evidence 
beyond the accounts, objections and surcharges 
tiled before him, was not binding. The 
learned Judge observes that it did not 
amount to an adjustment or compromise and 
that the agreement not being in writing 
would not constitute a binding reference to 
arbitration. He elaborately discusses the 
question whether an agreement to refer to 
arbitration and to be bound by the award 
passed by an arbitrator can be treated as 
araountirg to a compromise and expresses 
disinclination to accept as sound the decisions 
cited before him in support of the position 
that such an agreement would amount to an 
adjustment or compromise when an award 
had been passed by the arbitrator. We 
consider it unnecessaiy to express any 
opinion on this question, as it is clear that 
the agreement in the present case cannot be 
treated as a reference of the dispute in the 
small cause suit to the arbitration of the 
Munsif who was trying Original Suit No. 281 
of 1907. In Moyun v. PatJmkiUti (2), an 
agreement by the plaintiff to take a certain 
oath and to liave his suit dismissed, if he 
failed to do so, was regarded as nob binding 
on him. We hold that the agreement in 
question in this case did not deprive the 
plaintiff of his right to have tlie suit decided 
on the merit.s. We, therefore, reverse the 
decision of the Judge and remand the suit to 
the District Muusif of Nellore to be disposed 
of by him according to law, as a regular 
original suit. The costs of this petition will 
abide the result. 

Case remanded. 

(1) 33 B. 69; 10 Bom. L. II. 3GG; 1 Iml. Cas. G22. 

(2) 3L il. Ij 3 M. L. T. 98; 17 M. L. J. o45. 


The present case does not fall witliin any 
of these exceptions. Our attention is not 
drawn to any rule or principle which would 
compel a party to adhere to any agreement 
by him that the suit may bo decided in a 
manner different from that prescibed by law. 
For instance, we do not think that if a liti¬ 
gant agreed tiiat the Judge might decide the 
suit iu the manner that a certain individual 
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LOWER BURMA CHIEF COURT 
Second Civil Appeal No. 179 of 1910. 
February 15, 1912. 

V*Tesent\ Mr. Juslice Tsvomey. 
TOLA RAM— Plaintiff—Appellant 
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The respondent will pay one-third of the 
appellant’s costs in all Courts. 

Decree set aside. 





versus 


—Defendant—Respondent. 

liuddhist I^w-Inhent 2 ncc~liwapazon and let. 

tetpu-a— shate in Icttytpn-a inherited by 
u ijc tlunng coverture. 

Property iuheritecl by the wife from Iier father 

after her uiarriage IS lettetpwa and not Unapazon. 

iho husband, as the party throu-li who»n the inheri- 

tance did not come, is entitled to one-third share of 
such property. 


Appeal against the decision oP tho District 
Court of TouDgoo, in Civil Appeal No. 24 of 
191C, dated the 31st March 1910, confirming 
that of the Township Court of Pyu in Civil 

Suit No. 445 of 1909 . yu: m oua 


FACIS.—PkintiiT-appfcllant sued Ma 
Kaing (respondent) for declaration of the 
title of the judgment-debtor. Mg Yan Bye, 
husband of Ma Kaing, to certain property 
attached by him iu execution of a decree 
against Yan Bye. The respondent alleged 
that the property was hers. Both the lower 
Couits dismUsed the plaintiff’s claim. On 
31st August 1911, the case was remanded 
by Mr. Justice Twomey for further evi¬ 
dence. On receiving the additional evidence. 

the following judgment was delivered:__ 

Mr. for tlie Appellant, 

lili. Ga.i(7it, for the Respondent, 


JUDGMENT.-—From the evidence record¬ 
ed on remand, it is clear that the property 
in suit was inherited by xMa Kaing from 
lier father, Saya Paing, after Ma Kaing’s 

marriage with the judgment-debtor, Yan 
Bye. 


Though not hintpiZitu in the sense that it 
was acquired by the joint industry of the 
husband and wife, it was lettvtpxoa, in which, 

according to the rulings both of this Court 
and of tho Judicial Cotiimi.ssioner, Upper 
Burma, the husband, as the party tlirougli 
whom the inheritance did not come, acquired 
a one-third interest. 


The decree of the District Court is set aside. 
A decree will be given in the appellant’s 
favour declaring tiiat the judgment-debtor 
Yan Bye is entitled to a third .sliare in tlie 
property in dispute and tliat this share 
may be attacliad in execution of the appel¬ 
lant's decree. 


MADRAS HIGH COURT. 

Original Civil Soit No. 131 of 1903. 
February 23, 1912. 

Present: —Mr. Justice Wallis. 

R. M. A. R. RAMAN CHETTY and 

others—Plaintiffs 
versus 

P. NAGARATHNA NAICKER— 

Defendant. 

Partners ^ Suit on a pro-note—PartieS'^Pronxissory^ 
n ole — Transfer—Actionable claim —Asstj/rimeaf— Trans¬ 
fer of Property Act (IV of 18829, 130, 137. • 

Tho proper parties to a suit on a pro-note in favour 
of a lirin arc all tho members of tho firm when tho 
obligation on it was contracted; tho fact that one of 
them has retired would make no difference. He is still 
a proper party to join the suit unless before suit there 
has betMi a duo and valid assignment of tho chose in 
action from tho partners to one of them. 

A promissory-note unless transferred iu accordance 
with the Negotiable Instruments Act, must bo trans¬ 
ferred according to the provisions of section 13 ) of the 
'J’ransfer of Tro[)erty Act. Section 137 of that Act does 
not render oral assignments valid. 

Jteddi v. Subba Reddi, 17 M. L. J. 393; 
3 M. L. T. 7, followed. 

Mr. 0, P. Raniaswami Iyer, for the Plain¬ 
tiffs. 

Messrs. T. Ethiraja lludaliar, and W. F. 
linngasamy Iyengar^ for the Defendants. 

JUDGMEMT,—This is a suit brought by 
the plaintiff, R. Al. A. R. Raman Cbetty, on 
a promissory-note in a two-fold character of 
payee and indorsee of the note. At the 
trial, tho claim of tho plaintiff as indorsee 
broke down as he was unable to prove the 
authority of tlie agent who made the endorse¬ 
ment. And the plaintiff’s Counsel then con¬ 
tended that lie was entitled to succeed as a 
.sole payee owing to trie fact, as he alleged, 
that, subsequently to the making of the note, 
Ids partner had retired from the firm and 
he had become the sole owner of the firoo* 
and he adduced evidence to that effect. 
Thereupon, I allowed him to make the 
other member of the firm a party to the 
suit either as plaintiff or defendant and 
adjourned the case. Wlien the case came 
on, no further argument was addressed to 
me nor evidence called by either, side, 
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treating the case as undefended, I gave 
judgment, without assigning reasons, for the 
plaintiff, on the basis that the original plain- 
tiff had become the sole owner of the nole. 
The Appellate Court, considering that- this 
question bad not beeii sufficiently and dis* 
tinctly raised, had directed a fresh trial of 
this issue. Fresh evidence has been called 
and I have to decide the case upon that 
evidence and upon contentions of law which 
had been raised before me. The evidence 
of assignment is that of the first plaintiff 
who died before this issue was tried but 
whose evidence on the previous occasion 
is available as he was cross-examined and 
also the evidence of his partner. Ac¬ 
cording to the evidence of the partner, the 
arrangement for his retirement was an oral 
one, that as the business was being conducted 
at a loss, he agreed to retire from it and 
leave all the liabilities and assets to his 
other partner. The evidence is not very 
saliafactory but is borne out to some extent 
by the fact that the present note was un¬ 
doubtedly endorsed over to the present first 
plaintiff although the authority to do .so 
could not be satisfactorily proved in the case 
owing to the terms of the Powers-of-Attorney. 
1 am prepared to hold that the second plain¬ 
tiff, as he now is really, did retire from the 
firm and that the agreement between tiie 
parties was tliat he should cease to have any 
interest in the note. But then the que.stion 
arises whether a mere oral transfer, which is 
all the evidence proves, is sufficient, in the 
case of one partner retiring from a firm. Tlie 
law, as laid down in Bindley on Partnership, 
is, that the proper parties Lo the suit are the 
members of the firm when the obligation wns 
contracted, and that the fact that one of 
them has retired makes no difference and lie 
is still a proper party to join the suit just 
as a fresli partner, who is brought in, would 
not be a proper party, OP course, a suit in 
the case of partnership may be instituted 
in the name of the partnership firm, and 
then those who are members of the firm at 
the time may be entitled to the benefits of 
judgment. But this is not a suit in the 
name of the firm. As this promissory-note 
was made at a time when the two present 
plaintiffs were partners, this suit ought pro¬ 
perly to have been instituled in the name of 
both partners unless before suit there was 
a due and valid assignment of the chose in 


action from the partners to one of them, the 
second plaintiff having been added after the 
period of limitation. Now, there is only an 
oral assignment of the chose in action. There 
is no assignment of the promissory-note under 
the Negotiable Instruments Act, and the ques¬ 
tion is—Is such oral assignment good ? The 
point is covered by the authority of the case 
Arunuchala Reddi v. S7ibha Reddi (1), to whicli 
I was a party, which is binding upon me, and 
from which I see no reason to recede. As is 
well known, the intention of Legislature in 
amending this Chapter of the Transfer of Pro¬ 
perty Acr, was to bring the law in India 
generally into conformity with the law in 
England, which under the Judicature Act 
requires assignments of chose in action to bo 
in writing, a provision which is, in my opin¬ 
ion, highly nece.ssary for the benefit of the 
other party to the contract who ought not to 
be embarassed by mere oral allegations of 
transfer which may easily be distinguished 
and upon which it may be very difficult for 
him to act with any degree of safety to him¬ 
self. Section 130 of the Transfer of Pro¬ 
perty Act provides:—‘’The transfer of an 
actionable claim shall be effected only by the 
execution of an instrument in writing signed 

by the transferor.” Then .section 137 says:_ 

“Nothing in the foregoing section of this Chap¬ 
ter applies to stocks, shares or debentures 
or to instruments which are for the time 
being, by law or custom, negotiable or to any 
mercantile document of title to goods.” All 
those kinds of actionable claims have their 
own proper methods of a.ssignraent under 
mercantile law and they constitute, perliaps, 
taken collectively, the most important classes 
of actionable claims, and to say tl at the 
effect of the .section that all these action¬ 
able claim.«, not only promi.s.sory-notes, but 
bills of lading payable to order and the whole 
of this class of actionable claims, unless there 
is any express statutory provision to the con¬ 
trary, are capable of oral transfer in addition 
to the methods of transfer provided by 
the mercantile law, is to my mind a most 
startling conclusion, and a conclusion which 
it appears to me to a very large extent would 
defeat the intention of the Legislature. It does 
not appear to me to be necessary to give sec¬ 
tion 137 of the Act any such extensive con¬ 
struction. It seems tomethat if such action- 


(1) 17 M L. J. 393; 3 M. L. T. 7. 
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able claims ought to be considered afc all as 
capable of transfer otherwise than by the 
methods recognised by the mercantile law, it 
can only be by treating them as mere action¬ 
able claims within the meaning of section 13) 
and ignoring their character as mercantile 
documents which have special methods of 
transfer of their own. In this case, there has 
been no assignment under section 130 by the 
two plaintiffs to the one plaintiff and, therefore, 
on this point, which was not argued before me 
on the previous occasion, the suit fails and is 
dismissed with costs. 

There is another matter which I ought to 
mention. On the last occasion, the defendant 
was put into the box and in somewhat hesitat- 
ing manner, and to my mind absolutely 
unmistakably, admitted the execution of the 
promissoiy note. 

The Applelate Court left the matter tome. 
When the case came up again, the plaintiff 
was in a position to prove beyond any pos¬ 
sibility of doubt that the promissory-note had 
been executed and I allowed the issue to be 
framed for that purpo.se ; with the ill-fortune 
which has dogged the plaintiffallalong, he did 
produce a witness and put him into the box to 
prove the execution of the note but subse¬ 
quently he was not able to produce the 
witne.«s for further cro.ss-examination and so 
his evidence has become unavailable. On 
this part of the judgment of the Appellate 
Court, I take the evidence given at the 
first trial by the defendant to prove 
suflicient execution. However, on the 
other question, I am of opinion tliat the 
plaintiff's case fail.s and must be di.sinisscd 
with coats. 

Sm't (Jismissed. 


MADRAS HIGH COURT. 

Second Civil Ai-.^eai. No. of 1003. 

rebruary 10, 1012. 

Preaeut’. —Mr. Justice Suiulara Aiyar and 

Mr. Justice Ayling. 

Sri JANAGANTI CHINA VNNKATA- 
UAJAUM GAULT— -Plaintiff—Appeli,ant 

versus 

KAPPOJKR LINGANNA and OTiiEas- 
Dekkndantr—Respondents. 

Plcadiixjs—Inconsiitcul —No ride of low 

jfreverit, 



KAPPOJEE LINGANNA. 

There is no rule of law which prevents a dofendantr^ 
from raising inconsistent pleas, at any rate, where the 
facts to which the pleas relates are not within hi§ per^ 
sonal knowledge. . ■; “ ’ 

Second appeal against the decree of the 
Temporary Subordinate Judge’s Court of 
Vizagapatam, in AppealSnit No. 257 of 1907, 
presented against the decree of the Court of 
the District MuDsif of Chodavaram, in Origin¬ 
al Suit No. 390 of 1906. 

Mr. V. Ramesam^ for the Appellant. 

Mr. .h'. Srinivasa Aiyangar^ for the Respond¬ 
ents. 

JUDGMENT.—The defendants pleaded 
that the lands were their own private inam 
and that if it should be found that their right 
to hold was burdened with any service to the 
plaintiff, they were prepared to render the 
.service due. it is contended that these are 
inconsistent pleas which cannot be combined 
by the defendants. There is certainly no rule 
preventing a defendant from raising inconsis¬ 
tent pleas, at any rate, where the facts to 
which the pleas relate are not within his 
personal knowledge. The next contention is 
that as it has been found that the defendants 
were bound to render service, it must be 
presumed that the lands in question were 
held by tliem as emoluments for rendering 
.service. It is not shown that the Subor¬ 
dinate Judge has based his finding on the 
ground that there was no each presumption. 

He comes to the conclusion that on the 
evidence on record, the lands were held by 
tlie defendants merely with the burden of 
service and not as emoluments for service. 
He was entitled to arrive at that finding on 
the evidence on record and the question of 
onus is immaterial. 

The bust contention urged is that th© 
defendants must be held to have forfeited Ibeir 
right to hold the land.s even if they were not 
merely for emoluments for service, which 
could be resumed at the plaintiff’s will. 
are unable to agree with Mr. Ramesam I hat 
tlieiG is Rucli a denial of the plaintiffs’ right 
in Exhibit C ns to work as a forfeiture 
of the defendant’s right to hold the lands. 
We dismiss the second appeal with costs. 

Apptiul dismissed. 
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MADRAS HIGH COURT. 

Appeal against Order No. 28 op 1912. 

* February 15, 1912. 

Present :—Mr. Justice Abdur Rahim and 
Mr. Justice Sundara Aiyar. 
SINGARAM CHETTIAR and another— 
Defendants—Appellants 
versus 

KALIYANA SUNDARAM PILLAT— 

Plaint[fp—Respondent, 

Securifij—licdemption decree — Mortgoffe-mnney — 
Deposit in Court — Execution— Security for mesne pro¬ 
fits—Whether deposit money can he security. 

In a redemption siiic, the mortgagor obtained a dec¬ 
ree and in accordance with tiie decree deposited the 
mortgage amount of its. 10,COO in Court. An appeal 
was filed by the mortgagee and execution wasortlered 
only on the mortgagor furnishing security for Ks. 3,000 
for any mesne ))rotits that might bo payable by the 
mortgagor to the mortgagee in case the decree of the 
lower Court was reversed on appeal. The mortgagor 
wanted the Court to accept as security the sum of 
Its. 10,000 which he had deposited in Court: 

Held, per Abdur Rnhim. J., confirming the order 
of the lower Court, that the mortgagor was entitled 
to give it as security. The decree directed that the 
money should bo deposited in Court; it did not say to 
the credit of the defendant. The monev I'emalned to 
the credit of tlie suit and there was no reason why ic 
could not be given ns security. 

Per Sundara Aiyar, J. contra —The sum of Us. 10,000 
was noloDgerthe money of tljo mortgagor and he had 
no disposing power over it. 0)dy some ))roperty over 
which one lias a present disposing power could be 
given as security. So, no cliargo couhl ho created 
over the mortgagee’s liability for Rs. 10,000 which 
would come into existence in case the decree for 
rerJemption was reversed. Such a mere possibility of 
a debt could not be transferred according to the prin- 
ciples embodied in section (} of tlio Transfer of Pro¬ 
perty Act. 

Appeal again.st tlie order of the Subordi¬ 
nate Judge’s Court of Kumbakonam, dated 
the 18th .January 1912, in F. P. No. 101 of 
1911 (in O. S. No. 23 of 1910). 

Tlie Aiivocatc.G€7U’ral and Mr. 8. MutJn'a 
Mudaliar, for the Appellants. 

Mr. Q. 3. liamachanih'a Anjar, for the Re¬ 
spondent. 

.ITJDGMENT. 

Abdur Rahim, J. —In my opinion, the 
order of the Subordinate Judge accepting 
the security tendered by the respondent is 
right. He has accepted the Rs. 10,000, 
deposited by the respondent in Court under a 
decree passed in a suit for redemption, a.s 
security for Rs. 3,000 for any mesne profits 
that might be recovered from him by the 
appellants. The money which is in deposit 
in Court under the decree is the amount 


which would be payable to the defendants, 
who are the mortgagees, as money due under 
the mortgage. The defendants-respondents, 
who have appealed against the decree for 
redemption, will not be entitled to this money 
if they succeed in their appeal, and the 
decree for redemption is set aside, in which 
case the money will be available as security. 
On the other hand, if the defendants’ appeal 
fails and the decree for redemption is con- 
iirraed, the defendants will be entitled only 
to the Rs. 10,000 and there would be no 
claim for mesne profits at all. The decree 
directs that the money should be deposited 
in Court. It does not say to the credit of 
the defendants; and I am not, therefore, pre¬ 
pared to hold that the property in the money 
has passed to the defendants, though they 
may undoubtedly apply for an order that the 
money may be paid to them. They have 
made no such application hut have appealed 
against the decree by virtue of which alone 
they would he entitled to apply that the 
money may be paid to them. The money 
remains to the credit of the suit and I see no 
reason why such money cannot be given as 
security. Even if defendants draw the amount, 
they will be liable to refund the amount in 
ca.«5e they succeed in their appeal. 

In these circumstances, it is diflBcult to see 
why the money should not be a valid secu¬ 
rity. I would, therefore, dismiss this appeal. 

Sdnd\r.\ Iyer, J.—I regret I am unable to 
agree in the conclusion arrived at by my 
learned brother. The plaintiff obtained a 
decree for redemption again.st the defendants. 
The mortgage-money payable by him accord¬ 
ing to the decree was Rs, 10,000. The de¬ 
fendants have filed an appeal against that 
decree. In the meanwhile, the plaintiff 
wants to execute hi.s decree for redemption 
and to take possession of the mortgage 
property. At the defendant’s request, this 
Court passed an order that the plaintiff 
should not exe?ute the decree and take 
possession of the property unle.ss he gives 
security to the satisfaction of the lower 
Court for K.«. 3,000 for the mesne profits 
that would be payable by the plaintiff to 
the defendants in case the decree of the 
lower Court should be reversed on appeal 
The plaintiff now wants the Court to accept 
as security for Ra. 3,000 the sum of 
Rs. 10,000 which he has deposited in Court 
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on account of the mortgage*money due 
under the decree. The lower Court has held 
that he is entitled to have that amount 
accepted as security. The question for deci¬ 
sion is, -whether the sum of Rs. 10,000 in 
Court can legally be accepted as security for 
the sum of Rs. 3,000 that might became 
payable by the plaintiff as mesne profits. In 
my opinion, it cannot be. According to the 
decree, the plaintiff is entitled to recover 
possession only on paying a sura of Ri. 10,000 
into Court. In addition to that liability, the 
order of this Court has also made the 
plaintiff’s right to take possession conditional 
on his further giving security for Rs. 3,000. 
Now, can he give the Rs. 10,000 which he 
has deposited as security for Rs. 3,000? 

The sum of Rs. 10,000 is, as I have already 
stated, mortgage-money payable to the de¬ 
fendants, and the plaintiff's right to recover 
possession is conditional upon this mortgage- 
money being paid to the defendants. 
Ordinarily, a decree for ledemption would 
direct that the plaintiff should pay the 
money to the defendants, the mortgagees, 
or into Court. Evidently, the object of 
this alternative provision is to guard against 
the plaintiff’s light to recover po.sse.s.sion 
being affected by the failure on the part of 
the defendants to receive the money from the 
plaintiff. The section provides that payment 
into Court is equivalent to the payment 
to the defendants so far as the plaintilf’.s 
right to recover posse.'ssion is concerned. I 
cannot doubt that, when a mortgagor who 
obtains a decree for redemption pay.s the 
mortgage-money into Court, he pays it for 
the benefit of the defendants; whatever his 
intention may be, that is why ho was directed 
to pay the money into Couit. It is impossible 
for me to suppose that the plaintiff could l)e 
entitled to recover possession and at tlie same 
time to contend that the money paid into 
Court is )ii.‘5. If the money did continue to be 
his, even after the deposit in Court, it is 
difticnlt to see how the dofendaut.s could 
he entitled tu draw it; and I am, tlierefore, 
obliged to come to the conclusion, first 
that the sum of Rs. 10,000 is no 
longer the money of the plaintiff, and 
secondly, that he has no disposing power over 
it. The latter position, namely, tluib it is 
not any longer in h.is disposition, would 
by itself be sufficient to prevent liim from 
temleriiig it as secui'ity for Rs. 3,000. Tlie 


result of allowing this Rs. 10,000 to be given 
as security would be, in my view, to regard 
what has already been paid to the credit of 
the defendants as money which the plaintiff 
could dispose of so as to tender it as security 
for another liability. The respondent, no 
doubt, could pub his case in another way. 
Treating the money as the defendants’, the 
respondent might say that he is prepared 
to create a charge over the defendants* liabi¬ 
lity for Rs. 10,000 which will come into 
e.vistence in case the decree for redemp¬ 
tion is reversed. And it is a strong fact in 
his favour that the liability to pay the mesne 
profits would also arise only on the same 
contingency, namely, the reversal of the decree 
for redemption. So far as the substan¬ 
tial justice of the case is concerned, the 
respondent has an unshakeable position and I 
should be willing to dismiss this appeal if I 
could ; but L am unable to see any way to 
do so. Now, when a Court directs security 
to be given, it may either be personal secu¬ 
rity or security of property. The security 
tendered in this case is nob the per.sonal 
undertaking of any third person. It is a 
charge on the debt of Rs. 10,000 which 
would become due from the appellants to 
the respondent in case of the reversal of 
the decree. But could the respondent create 
a charge on such a debt ? What is the 
nature of debt ? There is at per.ssnt no 
indebtedness on the part of the defendants 
to the plaintiff, for wo must proceed on the 
assumption that the decree of the lower 
Court regulates the present rights of the 
parties. Under that decree, the plaintiff is 
entitled to the property and the defendants 

are entitled to the Rs. 10,000 ; and, in my 
opinion, the defendants are as much the 
present owners of the Rs. 10,000, if they 
drew it, as they are of any other money 
btdonging to them ; and the result of a 
reversal would be only to create a debt as 
from tl'iO date of the reversal of the decree, 
Gan a person then tender as sscurity an 
expectation of a debt coming into existence ? 
In my opinion he canuot. He can only 
tender something over wliich lie has a dis¬ 
posing power, A mere possibility of a debt 
cannot bo transferred according to the 
principle embodied in section 6 of the 
Transfer of Propeity Act. No doubt, the 
liability for mesne profits would only arise 
on the expectation being realised but that 
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does not alter the position of the parties. 
The circumstance would, no doubt, be a 
justification for not ordering the respondent 
to give any security at all for mesne profits 
becoming due, the defendants would have 
Rs. 10,000, of the plaintiff’s money into their 
own hands, and they could deduct Rs. 3,000 
from the amount which they would 
have to pay back. But the Court 
directed that for the contingent liability 
of Rs. 3,000, security should be fur¬ 
nished. The fact that the liability would 
arise only in a certain case cannot alter 
the rule as to what can be given as 
security. It must be some property over 
which the plaintiff has present disposing 
power ; and as the plaintiff has no disposing 
power over the Rs. 10,000, 1 must hold that 
amount cannot be given as securify. Mr. 
G. S. Ramachandra Iyer has drawn our 
attention to the definition of security, 
namely, something which makes certain. 
But how can a charge over a property, over 
which the plaintiff has no disposing power 
and, therefore, no right to create a charge, 
make anything a bit more certain than it 
is already ? I must hold that it cannot. I 
would, therefore, allow this appeal without 
costs. 

Appeal allowed. 


their rights by transferring possession to defendant 
No 3. The wajib.nUtrz of the village provided 
that “ . .without the permission of the proprietor 
the holder of a grove has no right to sell or mortgage 
the trees: and if the said grove-holder abandons his 
residence within the limits of the proprietor’s estate 
he forfeits his entire rights in respect of the 

grove.” , ,, 

Held, that the position of a grove-holder m a case 

like the present was that of a licensee entitled to use, 

for cortaiu purposes, land belonging to the proprietor 

who was the licensor. 

According to the general principles of law appli¬ 
cable to leases, the forfeiture of a lease is not 
involved in the case of the breach of any 
condition for which forfeiture is not prescribed as 
the proper penalty under tlie terms of the lease or 
agreement under which the lessee holds. There is no 
reason why a similar principle should not apply to 
the case of a licensor and licensee generally. 

There is an essential distinction between a 
transfer by way of lease or mortgage and a transfer 
by way of sale in which case different considerations 

would apply. , „ - m or’ 

Lai Bahadur V. Mohammad Kanm lUian, is. 

No 240; Narendra Haratian Roy v. Ishan Chitndra Sen, 

22 W, R. 22; 13 B. L. (E. F.) B. 274; Sheo Daya v. 

Detmty Commissioner, Barabunki as Manager of Bilhnra 

Estate, S. C. A. Nos. 53 to 57 of 190E), referred to. 

Appeal against the decree of the D'l^nct 
Judge, Sitapur, dated 26th November 1910 
upholding that of the Officiating Munsif, 

Biswan, dated 2?th July 1910. 

Pandit Ookaran J^atk Misra, for the 

Babu Gnpal Sakai, holding brief of Mr. G. Ti, 

/1-tf ... ^ is yv T3 AO rkr^v>^ ATI . 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 47 of 1911. 
January 25, 1912. 

Present: —Mr. Piggott, J. C. and 
Mr. Rafique, A. J. C. 

Khan Baliadvr AUl MUHAMMAD KHAN 

pLAisriFP 

versus 

OHHEDAN and another—Defendants. 

Orovedioldcr, ^msiiion of—Proprietor a Ucensoi — 
Licensor and licensee, position of, yorerned by the 
same general principles of law ns that of lessor and 
IcsseeSale, lease or mortgage, transfer hy way of, 
difference between. 

The plaintiff, who was the proprietor of a village, 
sued the defendants Nos. 1 and 2, who were 
the holders of a grove, and the defendant No. 3. a 
mortgagee in possession of the right of defendants 
Nos. 1 and 2 in the grove, for possession on the 
ground that defendant!? Nos. 1 and 2 bad forfeited 


JUDGMENT.— The plaintiff in this case 
is the proprietor of village Maiiaraj Nagar 
in which the first two defendants are the 
holders of a certain grove. The said defend¬ 
ants have mortgaged their rights m t.ie 
grove to the defendant No. 3 and have_ p 1 1 
him in pos.session of the same. Ihe plaintilt 
thereupon sues for possession of the grove 
by ejectment of all three defendants, on the 
ground that the grove-holders had no 
transferable right and that by transferring 
possession over the grove to a stranger, they 
have forfeited whatever rights they possessed 
so as to give the plaintiff a right of re-entry. 
The Court of first instance held that the 
plaintiff had no right under the circumstances, 
to re-enter iuto possession of the grove, but 
jrave him a declaratory decree to the effect 
that the mortgage-deed executed, on January 

19th, 1909, by defendants Nos. 1 and 2 iii 
favour of defendant No. 3 in respect of 
the grove in question, is inoperative as 
a<^aiust the plaintiff and not binding upon 
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}iim. In tliis decree, the defendants acquiesced; 
the plaintiff appealed to the District 
Judge, hut the lower Appellate Court, though 
differing in one or two matters of detail from 
the view taken of the evidence by the Court 
of first instance, has affirmed the decision of 
that Court. The plaintiff comes before us 
in second appeal, and we have to decide 
whether on the facts of the case, as admitted 
and found by the Courts below, the plaintiff 
has established his right to actual possession 
over the grove in suit by ejectment of all 
three defendants. The suit is based mainly 
on the provisions regarding grove^holders 
contained in the village wajib-uharz. This 
recites that there are in the village sixty.four 
groves in the possession of tenants; no rent is 
taken from such tenants, nor have they any 
rights over the soil of the groves. 

‘ They are merely proprietors over the 
right to the produce of the trees (sirf haqqiat 
sar (larokhti he malik hoiii)' they may take 
fruit and fallen timher; they are also entitled 
to lop branches according to their needs for 
the manufacture of implements of agriculture, 
and even to fell two or three trees in case of 
necessity in order to build a bouse or on the 
occasion of such an event as a wedding or 
the like. Without the permission of the 
proprietor, they have no right to sell or 
mortgage (he trees; in case of a sale effected 
with the permission of (he proprietor, the 
latter is entitled to one-fourth of the price. 
He takes notliing in the case of a mortgage 
effected with his permission, but if the 
mortgagee eventually acquires proprietaiy 
possession, he is hound by the above condition 
as to payment of a portion of the price. 
Without permission of the proprietor, tlie 
holder of a grove has no power to sell or 
mortgage the trees: and if the said grove- 
holder ahandnns his residence within (ho 
limits of the proprietor’s estate {dchat 
tmlliiif)■, l>e forfeits his entire rights in respect 
of his grove In the event of liis subsequent 
r et urn, it is at the option of tl»e proprietor to 
restore Idm possession of the grove or not as 
he may think fit.” Tl>e above are all the 
(•<)nditioiis in (he ivojzb itharz bearing upon 
the point in issue and it may be noticed at 
once that they only provide in express terms 
for (he proprietor’s right of forfeiture or 
le-eiitiy in the event of the grove-holder’s 
abandoning his residence. There is no 
espiess provision as to what will be the 


proprietor’s rights in the event of a grove- 
holder’s selling or mortgagiug the trees of 
his grove in contravention of the terms of the 
wajib ul-arz. 

The case for the plaintiff*appellant was 
presented to us in argnment from two or 
three different points of view which may he' 
dealt with separately. In the first place, we 
may consider whether the plaintiff ought to 
succeed on the ground that he is suing to 
enforce a right, call it a right of escheat or 
forfeiture, or what you will,which has accrued 
to him in virtue of a local custom binding upon 
the parties. From this point of view, it would 
he incumbent on the plaintiff to show that 
by local custom whenever a grove*holder 
mortgages with possession the whole or any 
portion of his grove and puts the mortgagee 
in pos.session, he thereby forfeits all his rights 
in respect of the grove or the mortgaged 
portion of the same, and the proprietor 
becomes entitled to possession over the same. 
It is obvious that the provisions of the 
wojib^uUarz do not go so far as this, and 
there is nothing in the oral evidence which 
carries the plaintiff's case any further. From 
the point of view of custom, the plaintiff’s 
case clearly fails. 

In passing to consider the question in issue 
from another point of view, we wish to guard 
ourselves against complicating the matter by 
any discussion as to whether a grove-holder 
in the position of the first two defendants in 
this case can be said to be in any sense of the 
word a ‘ tenant ” in respect of the grove 
occupied by him. It i.s sufficient to say that 
the position of a grove*holder in a case 
like the present is at any rate tliat of a 
licensee entitled to use for certain purposes a 
plot of land belonging to the proprietor, 
who is his licensor. The relations between 
the parties are governed by the teims of the 
license under which the grove was originally 
planted or occupied by the licensee; the.'^e 
tericR may be such as to constitute a contract 
of tenancy or to pub the parties in the position 
of lessor and lessee, hut whether they are so 
or not, dees not affect the question from the 
point of view we now propose to consider. 
The plaintiff’s case, in its broadest form, may 
be put in this way, that the first two defen¬ 
dants held the grove in question as his 
licensees (if not as his lessees) subject to 
certain conditions, one of which was that they 
should have no right lo sell or mortgage the 
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trees ; that there has been a breach of this 
condition on their part, and that the breach is 
of such a nature as to involve forfeiture of 
their rights. We have already said that the 
plaintiff has, in our opinion, failed to establish 
any customary law binding on the parties 
which makes the forfeiture of the grove- 
holder’s rights the necessary penalty of a 
breach on his part of the conditions against 
transfer of those rights by way of mortgage. 
The plaintiff, therefore, can only appeal to the 
general principles of law, and these are, in our 
opinion, against him. Whether we refer by 
way of analogy to the provisions of section 
111 of the Transfer of Property Act (IST of 
1882), or to those of section 52, clause (2) 
of tlie Oudb Rent Act, the principle involved 
seems to be that forfeiture of a lease is not 
involved in the case of the breach of any con¬ 
ditions for which forfeiture is not prescribed 
as the proper penalty under the terms of 
the lease or agreement under which the lessee 
holds. We see no good reason why a similar 
principle should not apply to the case of a 
licensor and licensee generally ; and we note 
that a similar principle was affirmed by this 
Court in the case cf Lnl Bahidur v. .UoAam- 
mad Karim Khanii). We note in this connec¬ 
tion that it may well be that adistinctionought 
to be drawn in a case like the present between 
transfers by way of lease and transfers by 
way of sale. In the latter case, the principles, 
which governed the decision in Nurendra 
Naraynn Hoy v. Ishan Ohnndra Sen (2), would 
have to be considered. The.se principles seem 
to us to have also determined the decision of 
this Court in an unreported case, t'U., Sheo 
Diiyal V. Deputy Oommissioner of Barahayiki as 
Manager of the Court of Wards in charge of 
Bitohra Estate{:i), decided on April 8th, 1909. 
The transfers with which the Court had to 
deal in these cases were transfers by way of 
Bale, and I may add that the rights of the 
grove-holders in the village wliich was there 
in question, as recorded in the ivijib-uUarz^ 
would seem to liave been even more stricrly 
limited than those proved by the lo iHb^ul nrz 
in the present case. At any rate, in the 
case of a transfer by way of sale, it may be 
said that there has been on the part of the 
transferor an entire abandonment of his rights 

(1) S. C. No. 240. 

(2) 22 W. R. 22; 13 B. L. R. (F. B.) 274. 

(3) S. C. A. Npa. 53 to 57 of 1909. 


in favour of another person, so that if a 
grove-holder in a case like the present 
purports to sell outright whatever rights he 
may possess in respect of his grove, he clearly 
has no rights left which he can set up against 
another person, and the transferee who is left 
in acatal possession cannot plead that there 
exist.s as between himself and the landlord 
any contract of license in respect of the trees 
in the grove, or the land on which they stand, 
which can secure him against ejectment or 
prevent the landlord from treating him as a 
mere trespasser. The case of a mortgage i.s 
different, in that the grove-holder cannot be 
said to have entirely parted with or abandoned 
his own rights, and he has still something left 
which he can plead against the landlord so as 
to protect the mortgagee, who after all is only 
in temporary possession by permission of the 
mortgagor and subject to the latter s right of 
redemption. It seems to us very difficult in 
a case like the present to draw any valid dis- 
tinction between a mortgage such as we have 
before us and a zar-i-peshgi lease, or a lease for 
a terra of years, or even a sale of the produce 
of the trees for a particular year, or specified 
number of years. In the absence, therefore, 
of any express provision in the wajib-ul arz, 
or of any satisfactory evidence as to^ the 
existence of a custom giving the proprietor 
a right of forfeiture or re-entry in case of 
a breach of the rule against alienation by 
way of mortgage, we are unable to see that 
such right ai ises in favour of the plaintiff 
in the present case by reason of any general 
principle of law. Nor are we prepared to 
accede to the contention that a penalty by 
way of forfeiture should be presumed to 
exist, or should be read into the terms of the 
wajib-ul-arz, on the ground that in the 
absence of such provision, the rule ^ against 
transfer of the grove-holder’s rights by way 
of mortgage becomes meaningless and of no 
possible effect. The rule would in any case 
be efficacious to restrain an abuse of which 
the proprietor would have good reason to 
complain, namely, the mortgaging of his 
rights by a grove-holder who was on the 
point of leaving the village. The declaration 
which the Courts below have granted the 
plaintiff, and have embodied in their decree, 
is not to our minds as valueless as the plain¬ 
tiff appears to think; it would serve to protect 
bis rights in the event of the present grove- 
holders’ (defendants Nos, I and 2) dying 
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■witVioufc heirs, or abandoning tlie village. 
If such an event were to occur, and the 
plaintiff were then to claim actual possession 
by way of escheat under the custom recorded 
in the wajib hU-atz, the mortgagee, defendant 
No. 3, would be prevented from resisting 
that claim on the strength of the mortgage 
in his favour by reason of the decree which 
has been rightly passed in this case declaring 
that the said mortgage is inoperative as 
against the plaintiff and not binding upon 
him. 

In the third place, it was contended before 
us that, even though we might not be able 
to decree the plaintiff’s claim as brought, 
we ought nevertheless to give the plaintiff 
some sort of decree which would pub him in 
possession in the place of the third defendant, 
either upon payment of the mortgage-money 
or not as the Court might, think fit, but 
subject in any ease to the right of redemption 
possessed by defendants Nos. 1 and 2, the 
actual grove-holders. We have endeavoured 
to state this contention as it was laid before 
us, but we cannot say that we fully under¬ 
stand it or that wo can conceive of any 
principle of law upon which any such decree 
could be based. It would involve reading 
into the provisions of the wajih-nUcrz a 
rule giving the proprietor a sort of right 
of pre-emptioTi in case of transfers by way 
of mortgage, and to do tliis seems to us far 
more difficult than to read into the same 
rules a provision as to right of forfeiture 
when no such provision actually exists. 

From every point of view, therefore, this 
appeal fails and must be dismissed with cost.s. 

Appeal ilismisietl. 


MADRAS HIGH COURT. 

Oivti- Rkvision Pktition No. 42 of 1911. 

February 8, 1012. 

Vrci^ent-. — Mr. Justice Sundara Aiyar. 

KULANDAVHLU PFUAYACHI— 

PlAINTIH’— Pk'IITIONER 
x^ersus 

KAMATCHI AYKNGAR—Defendant— 

R KSrONDENT. 

Chuhad — PurfiHon — lk'm'ilt to a third party-lhir- 
Ji lt fjoc.i with benefit. 


By a partition agreement between the plaintiff and 
his brother, it was provided that the defendant should 
onjoy certain land for her maintenance and pay the 
hist doe on it to the plaintiff and his brother. Tho 
plaintiff sued to recover monies paid by him on nc- 
count of the above hist: 

Held, that the defendant washable, even though the 
defendant was no party to the partition-deed. She 
took the benefit under it subject to the burden placed 
on her by that document. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the District Munsif’s Court of Maya- 
varara, in S. C. S. No. 484 of 1910, dated the 
5th September 1910. 

Mr. T, V. Muthukrishna Att/ar, for the Ap¬ 
pellant. 

Mr. T. R. Venkdtrama Sasfry, for the Re¬ 
spondent. 

JUDGMENT.—I am unable to sustain the 
decision of the District Munsif in this case. 
The plaintiff sued to recover monies paid by 
him on account of hist of certain land in the 
possession of the defendant, which, he alleged, 
the defendant was bound to pay to him. 
The plaintiff's case was really based on a 
contract. By a partition agreement between 
him and his brother, it was provided that the 
defendant should enjoy certain land for her 
maintenance and pay the hist due on it to 
the plaintiff and his brother, Rs. 8 to each 
of them. The District Munsif dismissed 
the suit on the ground that the plaintiff could 
claim no relief on the basis of the paitition- 
deed because the defendant was not a party 
to it. But it was under the partition deed 
that she got her right to hold the land. 
Though not a party t> the contract, she was 
one who took a benefit under it, subject to 
the burdens placed cn her by that document. 
She was, therefore, bound to pay the hist to 
the plaintiff and his brother as provided 
therein. In fact she got possession of the 
land by means of a suit based on the parti¬ 
tion-deed. 

The District Munsif has not disposed of 
the other contentions which the defendant 
raised. His decree must, therefore, be re¬ 
versed and the suit remanded for fresh 
disposal on the other questions raised by (he 
defendants. Tlie costa of this petition will 
abide the result. 

Decree reversed and case remmided. 
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• OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 410 op 1910. 

Janaary 5:5, 1912. 

FreserU: —Mr, Piggott, J. C. and 
Mr. Ra6qae, A. J. C. 

KASHI RAM AND OTHER3—PLAINTIFE3 

versus 

Ohaudhrain SAHIB-UN-NISSA 

Defendant. 

Vecreo, conMruction of—Dedaratori^ decree —Civil 
Procedure Code (Act V oj 1908), s. ‘il—Mortgage of 
Nnnktit rights—Mortgagec's right to enforce payment 

agah,st Talukdar. ^ , >r i.- 

One D. was the owner of a village in the AairaOi 

time. lie got the village included in a 
was granicd in exchange a cash allowance or Us. 
ner annum as malikana in perpetuity. In 1870 3/., the 
son of li., obtained against the husband of the deten. 
dant-respondent, Talukdar, a decree from the Settle¬ 
ment Court bv which Rs. 240 per annum was decreed 
to him asnnnVur. In 1896 and 1898, if. e.xecuted deeds 

of mortgage in respect of portions of the nouknr m 
favour of the predecessors-iu-title of the plaiutifis- 
appellants, who obtained a decree for possession on 
the basis of the mortgage-deed in 1901. The plaintiffs 
brought the present suit against the defendant Toluk- 
d'lr for recovery of the amount of nnnkar for six years 
on the basis of'the mortgages. The rcpresentatiye 
of the mortgagor was not impleaded as defendant in 
the case. , 

The relevant part of judgment of the settlement 
Court was as follows;—‘’Ordered that the claim of 
the plaintiff for the receipt of Rs. 240 per anuuiu 
against the defendant be deci'eed. Onler commiim- 
cated to the parties. A note should accordingl> c 
made in the papers. The plaintiff will recover Rs. 210 
per annum in execution of the decree:” 

Held, (1) that,on a propm- construction, it uiu^t bo 
held that the decree was merely doelaratory and that 
the suit was not barred by section 47, Civil rrocediiro 
Code. Tlie operative part endeil with tlie words be 
decreed”. ^Yhat followed appeared to be directions to 
the otiice. Tlie decree lixed no <lato for the payment 
of the nunknr. The mere adiHtion of the direction 
that the umikar was to he realizeil on the execution 
^ side would not alter its character as a declaratory 

■ decree; 

Debi •’‘hngh v. liaffan Singh, 6 O. 0.239; Raj" I'arlab 
Singh V. liajn Surat Singh, H n.C. Uain Dial v. 

Krcr, 10 A. 179, referred to. 

.Uun.’^rt Dcbi v.Jia-<in Lnl, 9 .A. 33; J/ik.^lnai Bai V. 
Madhavrav, 12 H. (m; Adiootoah Bannerjcc v. Lukht- 
moni Debin, 19 C. 139; Koreri v. I'cnkanimn, 14 M. 
396; Aitamnui v. Naraiua Bhattar, 30 M. 504; 17 M- 
L. J. 402, distinguished. 

(2) that tlie fact of the dofendaiit-respimilciit 
being no partv to the deed of inortg.age was no 
bar to the plaintiffs enforcing payment against the 
defoDclaiit* 

Appeal against the decree of the Sub¬ 
ordinate Judge, Bai’iibanki. dated 29Mi July 
1910, reversing that of the Munsif. Fatohpur, 
dated 28th May 1910. 


Mr. E. Manuel, for the Appellant. 

Mr. Sam{‘uUah Beg, for the Respondent. 
JUDGMENT.—The suit out of which this 
appeal has arisen was instituted by the 
plaintifPs-appellants in the Court of the 
Munsif of Fatehpur, on the lObh of August, 
1910, for the recovery of Rs. 870 as arrears 
of nankar for six years on the following 
allegations :— 

One Bande Ali was the owner ot the 
village Danialpur in the Nawabi time. He 
got the village included in the Taluka of 
Karkha during the Eawabi and was granted 
in exchange a cash allowance of Rs. 240 per 
annum as malikana in perpetuity by the then 
Talukdar of Karkha. The allowance was paid 
regularly to Bande Ali and after his death to 
his son Mehdi Hasan. In 1870, Mehdi Hasan 
also obtained a decree against Chaudhan 
Mohammad Hasan, the husband of the defen- 
dant-respondant, from the Settlement Court 
by which Rs. 240 per annum as 7ian*car, was 
decreed to Mehdi Hasan on the ground that 
his father had got the village of Danialpur 
included in the tnluka of Karkha in considera¬ 
tion of receiving Rs. 240 per annum as 
maUkana in perpetuity. On the oj 

March, 1896, Mehdi Hasan executed a deed 
mortgage in favour of Manak Chaud, in res¬ 
pect of Rs. 70 per annum ninkar, out ot his 
R 3 . 240 per annum n-inkar, in lieu of ivs. 2UU. 
On the 16th of August, 189.5, Mehdi Hasan 
executed another mortgage in hivour of 
Manak Ghand in respect of Rs. 7o. of 

his remaining n'iukar, in lieu of Rs. 2U0. 
The two mortgages were for two years and 
carried interest at 2 per c?nt. per mensem 
payable every six months. In default of pay¬ 
ment of interest, the mortgagee was given the 
right bo enter into possession of the raort 
gaged Hfinfrar. Mehdi Hasan made a default 
in the p-iyment of interest due on the two 
mortgages. Manak Chand brought a suit 
for possession and obtained a decree on the 
11th of March, 1901, and possession on the 
25th of February, 1904. Both Mehdi Hasau 
and Manak Chaud are dead. The plaintiffs- 
appellants are the reversioners of Manak 
Chand. Mehdi Hasan has left a son called 
Nawab Ali. The defendant respondent is 
the widow of Chaudhari ^Mohammad Hasan 
and is in possession of the laluka of Karkha 
in which the village of Danialpur is included. 
The plaintilfs-appellants claim Rs. 870 for 
six years from the SOth of April, 1904, to 
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the 30bh of June, 19C9, at the rate of Rs. 145 
per annum on the basis of the mortgages 
mentioned above, out of the nanhar payable 
to Mehdi Hasan's son annually and pray that 
the sum decreed be made a charge on village 
Danialpur. The claim was brought against 
the deferdanfc-rpspondent only. Nawab AH 
was not impleaded as a defendant in the case. 

The defendant*rcspondent resisted the suit 
on various grounds, two of which need only 
be mentioned as they alone have been pressed 
before us. It was urged in defence that the 
suit was barred by section 47 of the Code 
of Civil Procedure and that the claim as 
brought was not maintainable. The first 
Court di.sallowed the objections of the defen- 
dant-respordeut 2 nd pa.'sed a decree in 
favour cf the plaintitTsappellants. On 
appeal hy the defendant-respondent the 
decree of the first (.'curt was reversed by the 
Suboidir.aie Judge on the ground that the 
claim was barred hy secliorr 47 ef ihe Code 
of Civil l^icctdure. The plaintifTs-appellants 
have piehrrtd this appeal and challenge the 
fiTioirg of the lower Appellate Court. 

The qursticn whether the suit of the 
plaintiffs appellanis is barred nr der seel ion 47 
of the Cede of Civil Procedure, depends 
upon the ccnstiuclion of the decree of the 
Setthnient Court, dated the 30(h of Novem¬ 
ber, lh70. 11.e dtcice of the Settlement 

Court, it may be ob.'^erved, is not on the 
record, but the judgmer.t of tlie Settlement 
Court ip. It is marked as Exhibit 19 in the 
case, ihe relevant part of the judgment is 
as follosvf: — 

Ordered that the claim of the plaintiff for 
theieccift of Rs. 240 per annum against 
the defendant be decreed. Order commu¬ 
nicated to the parlies. A note should accord¬ 
ingly he made in the papers—the plaintiff will 
recover R.'>. 240 per annum in execution 
of the decree, dated, 30th November, 1870." 

The leaii'cd Subordinate Judge, on the 
strength cf the last sentence of the order, has 
held tl.at ll.e provisions of section 47 of the 
Code iA Civil Procedure apply to the case 
and bf.i (lie Jle say.s that ** tlie last 

sentence clearly shnsv.s tl.at the Court meant 
that H.«. 240 per 3 ear should he idealized 
iri tlie^ execution department. As helel hy 
TSlr. J^'pai.kie it. Vdi i^ingh v. liadan Sivgh{l), 
i e-ai.iot. in ‘disregard ai d defiance’of the 
tein..s of llio decree, hold that it is merely 

(J) C O. C. 23y at p. 24:i. 


declaratory. Hence I find that section 47, 
Civil Procedure Code, bars the suit,” Tlie 
finding of the lower Appellate Court appears 
to be based on a defective apprehension of 
the decree of the Settlement Court. The 
operative part of the order quoted above ends 
with the words *** (is decreed). For, imme- 
di.itely after the said words, the sentence is 
that order pronouuced in the presence of the 
parties. What follows that sentence appears 
to be directions to the office. And even if it 
be said that ihe whole order in question is 
to be taken as operative part of the judgment, 
the Court that made the order could not 
confine and determine the remedy of the 
decree-holder that he may have under the 
law to enforce his decree. The decree of 
the Settlement Court fixed no date for the 
payment of the nanJear. It merely decreed 
thb claim to an annual nankar of Rs. 240. 
In other words, it was declared by that 
d€creo that the plaintiff Mehdi Hasan had 
a right to get Ks. 240 per annum as nankar. 
The decree was clearly a declaratory decree. 
The mere addition of the direction that the 
nankar was to be realized on the execution 
side would not alter the characler of the 
decree. And if after passing a declaratory 
decree, Ihe Court further said that the nankar 
was to be realized by execution of the decree, 
such a direction would not enable the decree- 
holder to execute his deeree, for a declaratory 
decree is incapable of execution. In a suit 
for redemption instituted in the Settlement 
Court, the following decree was passed :— 
‘ Ordered that the plaintiff’s claim be decreed 
against the defendant on condibiou of his 
(plaintiff’s) paying from hia own pocket 
Rs, 775-8 in the month of Jeth^ fallow season, 
that then be shall be entitled to possession 
of the mortgaged share, but if default be made 
on his behalf in the fulfilment of either of 
these conditions, the decree shall be incapable 
of execution and the order for redemption 
shall be deemed not to have been passed.” 
The plaintiff failed to deposit the money and 
many 3 ears after, a lepre.sentative of the 
plaintiff Vroiight a regular suit to redeem the 
mortgage on the basi.s of the decree of the 
Sc'ttUment C curt. 'The claim was resisted 
on the ground that it wn.s bar*red by sections 
1*1 and 244 of tlie Cede of Civil Procedure, 
1882. It was held by this Court that the 
ci((rieof the Settlement Court was not iii- 
ttudul to grant consequential relief but was 
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intended to be merely declaratory, and tbab 
the aait was not barred by the provisions of 
sections 13 and 244 of the Code of Civil Pro¬ 
cedure, 1882. One of the reasons for holding 
that decree to be merely a declaratory decree 
was that it “did not fix a limited period for 
the payment of the mortgage-money.” Pide 
Debt Singh v. Rattm Singh (1). 

In another case, which was decided by a 
Bench of this Court, it was held that where 

a Settlement Court decree did not fix a time 

within which the mortgage-money was to be 
paid, the decree was merely a declaratory 
decree and incapable of execution and in such 
a case a subsequent suit for redemption was 
not barred.” Vide R<i}a Fartab Bahadur 

Singh v. Unja Surat Singh (2) 

A similar point was raised in a case before 
the High Court at Allahabad. In that case 
plaintiffs sued to recover a certain sum a.s 
maintenance for the years preceding the suit 
and for the right to get that sum as mainten¬ 
ance in future. The Court ga ve the plaintiffs 
a decree. On the basis of their decree, 
plaintiffs sued for the recovery of maintenance 
that fell due after the decree. An objection 
was taken to the claim on the ground that 
no suit was maintainable and that the plain¬ 
tiffs should have executed their decree. Knox 
and Burkitt, JJ., hell that as no distinct date 
for the payment of futui'e maintenance was 
fixed by the original decree, the suit vvas 
maintainable, vide UaniDialv.Inder Kuar (3). 
In the case before us, the decree of the Settle¬ 
ment Court, dated the 30th of November 
1870, fixes no date for the payment of the 
nankar to Mehdi Hasan. 

However, the learned Pleader for the 
respondent contends, on the authorities quoted 
below, that in spite of the omission to fix a 
distinct date for the payment of the mnkar in 
the decree of the SOth of November, 1870, the 
decree is not a declaratory decree, but is 
capable of execution. The authorities are: — 
Mansa Debi v. Jiwan Lai (4); Lakshrni Bui 
V. Madliairav (Dj; Ashutush Banerjce v. Lttkhi- 
moni Deby-i (G); Kaveri v. Venkamma (7); 
Aitamma v. Naraina Bhattar (8). 

(2) 8 O C. .•^61. 

(3) 10 A. 170. 

(4) 9 A. 33. 

15) 12 B. 05. 

(0) 19 C. 13<». 

(7) 14 M. 300. 

(.8) 30 M. 604; 17 M. L. J. 402. 


lu Ajansa Debi v. Jiwan Lai (4), a decree was 
awarded to the plaintiff for a sura of Rs. 15 

per mensem by way of maintenance during her 

life-time. Plaintiff sought to recover mainten¬ 
ance from the 2Sth of October, 1882, to the 
28fch of May, 1885, by execution of the 
original decree. It was urged by way of 
defence that the decree sought to be execut¬ 
ed was merely a declaratory decree and could 
not be executed. The High Court held that 
the decree was not merely a declaratory decree. 

The case is not on all fours with the case 
before us. The fact that theplaintiff asked foi 
maintenance from the 28th of October, 1882, 
shows that the original decree, dated the 18th 
of July, 1683, must have fixed at least 
the date from which the allowance was to 
run. No such date is given in the decree 
of the 30th of November 1870. Moreover, 
the latest judgment of the Allahabad High 
Court on the point under discussion is con¬ 
tained in Ham Dial v. InJer Kuar (3), already 
referred to. 

Thec^serepoviedfLS Lakshrni Bai v. Madkav- 
rav(b). is also distinguishable from the present 
case. In the Bombay case,a Hinau widow ob- 
taineda decree on the 7th of September 1865, 
direebingthatasumof Rs 36 should be paid to 
her every year on account of her maintenance. 
In 1881, she sought to recover her mainte¬ 
nance by execution of the decree, dated the 
7th of September 1865. An objection was 
takeu that the decree was barred by limita¬ 
tion. Incidentally the question also arose 
whether the decree was declaratory or not. 
West and Birdwood, JJ., held that the decree 
contained a positive command by the Court 
to defendant to pay Rs. 36 per annum and 
hence the decree was not declaratory. And 
as the cause of action for the realization 
of the maintenance accrued on the default of 
the defendant every year, the application for 
execution was not birred by limitation. In 
the pre.sent case, the decree of the GOthNovem- 
ber 1370, contains no command to defendant 
to pay nankar to Mehdi Hasan. The decree 
declares the right of Mehdi Hasan to get 
Rs. 240 per annum nankar from the 

Tahikdar. 

In Ashutosh Mtikerjee v. Lukhimoni Dehya 
(6), the decree was that the plaintiff do get 
Rs. 50 per mensem on account of her main¬ 
tenance from Ist January 1886, and onwards, 
during the life-time of the said plaintiff. 
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The High Court, held that the plaintiff could 
recover her maintenaDce in execution of her 
decree, without further suit. This case does 
not also help the respondent as a date 
from which payment per month was to be 
made was Hxed by the decree. 

In the case reported in Cavert v. T enkamma 
(7), the question under discussion was not 
before the Court. The case was decided on 
another point. 

In the case reported a.s Aitamma v. l^ai'aina 
jB/in</tir(S),the decree fixed the date of payment 
of fuiure maintenance from the date of the 
plaint. Moreover, the question wheiher the 
maintenance-holder .should seek his remedy 
by suit or by an application in execution was 
not. raised. 

Thus, none of the authorities cited by the 
learned Fleader for the re.spondent helps his 
contention that the decree, dated the 30th 
of November 1870, passed in favour of 
Mehdi Ha.san is i.ot a declaratory decree. 
"NVe hold that the said decree is a declaratory 
decree and that the suit of the plaintiffs- 
appellai.ts is not barred by the provisions 
of section 47 of the Coeie of Civil Pro* 
cedure. 

Another (>bj€ction taken for the respond¬ 
ent is that the euit of the plaintiffs- 
appellants is not maintainable for the 
reasons, nz., that the defendant-respondent 
is no party to the deeds of mortgage in 
favour cf Manak Chand and that the latter 
was not an assignee of the decree of the 
30th of November, 1870. The argument 
in support of the first giound of objection 
is tl‘at ni-atcver rights Mar.ak Chand had 
were acquired by him under his contracts 
with Mehdi Hasan. The enforcement of 
those rights depends on the terms of the 
said contracts. The defendant-respondent 
was not privy to the said contracts and 
they cannot be enforced against him. The 
learned Pleader for the respondent, in 
support of his contention, relies on the caee 
of Jomua Das V. Pandit Ram Aufar Pande 
(9). Til© facf.s c.f that case were that 
one Mnsanimnl T>akpati Koer borrowed 
Ks. 40 0CO fidn Jainna Dns and executed 
a deed tf mortgage cn the 2nd of June, 1893, 
in liis favour in respect of her zcmindari and 

(!») 1C C. W. N. 07; 13 iiul. Cur. 304; 11 M. L. T. C; 
tJ A. L. J. 37; (J0I2) 1 lU. W. N. 32; 15 C. L. J. C8j 14 
Boui, L. i{. 1; 21 M. L. J. 115t«; 34 A. 63. 


her mortgagee rights in certain other 
zemindari. Three years after, in 1896, she 
sold to Pandit Ram Autar Pande all her 
immoveable property including the equity 
of redemption in the zemindari and the 
mortgagee rights. Out of the sale price, 
Rs, 40,000 were left with the purchaser in 
order to redeem the mortgage of the 2nd of 
June, 1893. The Pandit did not redeem 
the mortgage of Jamna Das. The latter sued 
to recover the mortgage-money and prayed 
for three reliefs, viz, 

(а) A decree for principal and interest 
against Pandit Ram Autar Pande, 
the purchaser, and other defen¬ 
dants ; 

(б) A decree for sale of the entire 
mortgaged property ; and 

(c) A decree against the person aud 
other property of the defendants 
(including the purchaser) in case 
the sale proceeds of the mort¬ 
gaged property were less than the 
decretal amount. The purchaser 
pleaded inter alia that his person 
and other property and the mort¬ 
gagee riglit.s of the mortgagor 
were not liable. His defence was 
allowed. A decree nisi under 
section 88 of Act IV of 1882 was 
passed allowing the sale of the 
mortgaged property with the ex¬ 
ception of the mortgagee rights 
of the mortgagor. In execution 
of his decree, Jamna Das had the 
mortgaged propeity sold but the 
sale-proceeds were insuilicient to 
satisfy the decree. He then 
applied for a decree under section 
90 of the Transfer of Property 
Act against the person and pro¬ 
perty of Pandit Ram Autar Pande. 
The prayer of the decree-holder 
was refused and his petition 
rejected. The decree of the first 
Court was affirmed both by the 
High Court of Allahabad and the 
Privy Council. Their Lordships of 
the Privy Council delivered a short 
judgment. “The action” they said, 
is brouglit by a mortgagee to 
enforce against a purchaser of the 
mortgaged property an undertaking 
that he entered into with his 
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vendor. The mortgragee has no 
right to avail himself of that. He 
was no party to the sale. The 
purchaser entered into no contract 
with him, and the purchaser is not 
personally bound io pay this mort¬ 
gage-debt. Therefore, he is not a 
person from whom, in the words 
of the 90th section of the Trans¬ 
fer of Property Act, the balance is 
legally recoverable.” 

The principle upon which the case of 
Jamna Das was decided has no application 
to the present case. Had it been decided in 
that case that Jamna Das could not enforce 
his mortgage against the mortgaged property 
in the hands of Ram Autar Pande, the 
purchaser of the equity of redemption, 
because the latter was no party to the 
contract of mortgage, the argument for the 
respondent would have been relevant. All 
that was decided in the case of Jamna Das was 
that he could not recover the balance of his 
debt after selling the mortgaged properly 
from the person and other property of the 
purchaser of the equity of redemption on 
the ground that by the terms of the deed of 
sale, seme of the sale price was left with him 
for payment to ihe mortgagee. In the 
present case, the plaintiffs-appellants do not 
seek to recover anything more than the 
property mortgaged to their ance.stor, lyianak 
Chand. The contention for the respondent 

fails. 

The second ground of objection is that 
Manak Chand uot being a transferee or an 
assignee of the decree of the 30th of 
November 1870, the suit is not maintainable. 
The objection has been urged on tbe basis 
of the argument for the appellants that as 
Manak Chand was not a transferee or an 
assignee of the decree of the 30th of 
November, 1870, the plaintiffs-appellants 
could not execute thatdecree takingthat decree 
to be a decree capable of execution and not a 
declaratory decree. The respondent, accepting 
the argument of the appellants, says that as 
they do not represent an assignee of the decree 
in favour of I^Iehdi Hasan, dated the 30th 
of November, 1870, they cannot maintain the 
suit. The contention for the respondent 
involves the assumption that a suit on 
the basis of a decree can be maintained 
only by the decree-holder or by hia as¬ 
signee or transferee and uot by a per¬ 


son in whose favour less than the right 
awarded by the decree has been transferred. 
It may be that a person in whose favour a 
partial right out of the decreed right has 
been tran-sferred may uot, under the provisions 
of the Civil Procedure Code, execute the 
decree but no law or authority has been cited 
in support of the argument that such a per¬ 
son cannot maintain a suit to enforce the 
partial right conveyed to him by the decree- 
holder. In fact there are cases on record 
where lessees for a term of years from persons 
holding decrees for maintenance have sued and 
obtained decrees against the parties in posses- 
siou of the estate charged with the payment of 
the maintenance. Vid'i Naivcib Wahi Qador 
Vazir Mirza v. Khuda Bukhsh (10). We find 
that the suit of the plaintiffs-appellants is 
maintainable. 

The appeal prevails. The decree of the 
Subordinate Judge is set aside and the decree 
of the first Court is restored. Costs of all 
the Courts are allowed to the appellants. 

Appeal allowed. 

(10) S.C. A. No. GOoof 1895. 


MADRAS HIGH COURT. 

Second Civir. Appeal No. 13il of . 1910. 

January 2, 1912. 

Present-. —Mr. Justice Sundara Aiyar and 

Mr. Justice Spencer. 

Sri RnUi SATRUCHICRLA VEJCRA- 

BHADRA RAJU GARU alias SIVA- 
SKANDA RAJU BAHADUR GARU and 
anotueh—Plaintiffs’ Deoal Representatives 

—Appellants 

versus 

GANTA KUMAUL NAIDU and others — 
Defendants—Respondents. 

Rent sHit—llxchnnyc uj patta and nmeliilikas— 
Mddvfis Rent Recovery .l<-f (VIII of 1805), s*. 7— Madrti.'i 
Ksltttes L<ind Act (I of 1908), s. 53 — Accrual of riyht — 

Limitation. 

A laiullord is entitled to maintain a suit for rent 
imdor tlio PJstates Laml Act without tendering a 
jinfta. Kven under the Kent Recovery Act, the ex- 
chauKC of ami muchilih-u.-i vr the tender of a 

jifittn was not necossai’y to give the landlord a riglit 
to the vent, and section 7 of tho Act did not lay down 
any rule of limitation. 

The elToct of section 7 was to make tlio tender of a 
fi.-itta a condition precedent to entitle tho lamllord to 
iiistituto h-yal proccediiuj.^ to enforce tho terms of a 
tenancy and not a coudiiiou iiecesaary to complete 
his right to tlte rent. 
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Tho ri^ht to each instaliiionfe of rent accrues on the 
date fixed for the payment of tlic instalment accord* 
ing to the contract between the parties or according to 
usage and not when a jyotUi is tendered. Limitation 
would run from that date. 

Second appeal against the decree of the 
District Court of Vizagapatam, in Appeal 
Sait No. 159 of 1909, presented against the 
decision of the Court of the Sub Collector 
at Parvatipur Division, in E. S. No. 34 of 

1908. 

Mr. V. liamesamy for the Appellants. 

Mr. P. Narayanamurthi, for the Respond¬ 
ents. 

JUDGMENT.—In this case, the plaintitf, 
a land'holder, instituted a suit for rent of 
FiisHs 1315 to 1317 and of a portion of Fti.sU 
1318. The Sub-Collector passed a decree 
in the plaintifl's favour which was reversed 
by the District Court, .so far as the rent for 
Fash's 1315 to 1317 was concerned on the 
ground that tho plaintiff did not tender a 
pntla to the defendant for those Faslis, and the 
suit for rent for these Foslis wa.s, therefore, 
unsustainable under the provisions of section 
7 of the Rent Recovery Act, VilE of 1865. 
That section provided that “no suit brought, 
and no legal proceedings taken, to enforce tho 
terms of a tenancy shall be sustainable unless 
pnftas and mnehilikas have been exchanged 
as aforesaid ” The effect of the section was 
to make the tender of a paita a condition 
precedent to entitle a landlord to institute 
legal proceedings to enforce the terms of a 
tenancy. It did not make tho exchange of 
paltas and mnehilikas, or the tender of a 
patln, necessary to give the landlord a right to 
the rent of the land in the tenant’s possession. 
Tliat right was complete when the tenant 
obtained from tlie land bis landlord’s share 
of the pioduce. It was held, while Act 
VIII of 1SG5 was in force, in cases where 
rent was payable by instalments, that the 
rigid, to each instalment of rent accrued on 
the date fixed for tlio instalment and that 
limitation would run from that date. The 
Disirict Judge observes :—“ If the terms of 
Hcction 7 of tlie Rent Recovery Act were not 
(complied with, within the Fasli, suits 
br4)iight to recover arrcai's of rerd. were 
barred hy time. 'I'liis suit, for arrears of 
rent fur F<islis 1315 to 1317 was barred by 
time under the Pent Recovery Act as no 
]niUiis admittedly were tendered witliin any 
of lliobe Foalis." 


We cannot agree with the Judge that 
section 7 laid down any rule ^of limitation. 
The limitation for a suit for rent is three 
years from the time, when it accrues due 
and it accrues due when it is payable accord¬ 
ing to the contract between the parties or 
according to usage, and not when a paiia 
is tendered. The tender of a p itta is only 
a statutory pre-requisite to entitle the land¬ 
lord to take legal proceedings against his 
tenant and not a condition necessary to 
complete his right to the rent. This condi¬ 
tion has now been dispensed with by the 
Estates Land Act. Section 53 of that Act 
make.s the tender of a patta necessary only 
when the landlord wishes to distrain and sell 
the tenant’s moveable properly or to bring the 
holding to sale. The result is, the landlord 
is now liberated from the necessity of doing 
an act which was necessary when the old 
Act was in force. The plaintiff is, therefore, 
entitled to maintain hi.s suit for rent of 
FasUs 1315 to 1317 without tenderivig a 
patta. 

We must, therefore, allow the appeal and 
award to the plaintiff rent for Fash's 1315 to 
1317 also to the extent claimed in the 
appeal. 

The District Judge allowed interest at 
6 per cent, per annum. This modification 
will stand as it has not been disputed by 
the appellant. The parties will pay and 
receive proportiouate costs throughout. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Seconu Civil Abi-eal No. 3-16 of 1910. 
January 26, 1912. 

Present: —Mr. Lindsay, A. J. C., and 
Mr. Rafique, A. J. C. 
RISHESHAR TEWARI— Dffendant 

—AI’PLLLANT 
versus 

BISHESHAR DAYAL —Plaintiff and 
DARGAHI LAL_J)e FENDANt—R espondent. 

Limitation Act (IX c/ lUOS^, Sch. j, Arts. 127, 
M l Share”, nsc of, in Art. 127 —Jvinl fttinily prO’ 
2 'crtij j)ii.if.in,j (o straiii/cr hij attic. 

Ojiu uwiu’il u 1 amm in a village, llo JiocI 

Ituvijigu widow, i\, and ihrte Bout*, (*., D. auU B. U. 
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died leaving a son T. whoalso diedloaving'no issue. On 
5th January 1893, J). and P. as guardian of her minor 
son B. executed a deed of sale in respect of the 4»anna 
share in favour of the defendant-appellant. The 
vendee had been in possession of the share over since. 
On 11th September 1909, B. instituted this suit to re¬ 
cover possession of the whole share conveyed by tho 
sale-deed of 1893 on the allegation that the sale was 
made for a fictitious price without any legal necessity 
during his minority. 

It was found as a fact by tho Courts below that tho 
plaintiff had failed to prove that ho came of ago 
within throe years before tho institution of tho 
suit: 

Held, that the case was governed by Article 144 
and uot Article 127 of Schedule I of tho Liinitation 
Act; 

Tho word “share” in Article 127 is used as a 
verb and not a noun. The suit contomplatod by 
Article 127 is a suit by a meujber of a joint family 
against other members of the joint family to be 
restored to joint onjoyment on the allegation of 
having been unlawfully excluded from it. Tho 
Article does not apply to a suit where the alleg¬ 
ed joint family property has passed by s vlo to a strang¬ 
er. 

Appeal against the decree of the District 
Judge, Fyzabad, dated 5th July 1910, revera-* 
ing that of the Subordinate Judge, Fyzabad, 
dated 29oh March. 1910. 

Mr. F. G. -D. Lincoln, for the Appellant. 

Mr. Ahmad Jamil, for the Respondents. 

JUDGMENT.—One Sital Prasad owned 
4-anDas share in the village of Dostpur 
Raghu, Pargannah Mangalsi, DistrictFyzibad. 
He died some tiuie prior to 189.3, leaving a 
widow Musammat Phuljhari and three sons, 
called Ganesh Prasad, Dargahi Lai and 
Bisheshar Dayal. Ganesh Prasad died leav¬ 
ing a son, Taineshar Prasad, who is also dead. 
He left no issue. On the 5th of January 
1893, D.irgahi Lai and Musammat Phuljhari 
as guardian of her minor son, Bisheshar Dayal, 
executed a deed of sale in respect of the 4- 
annas share left by Sital Prasad in favour of 
Bisheshar Tewari in lieu of Rs. 1,700. The 
vendee has been in possession of the said share 
since. On the 11th of September 1909, 
Bisheshar Dayal, the plaintiff-respondent 
No. 1, instituted a suit in the Court of the 
Subordinate Judge of Fyzabad to recover 
possession of the share conveyed by the sale- 
deed of the 5th January 1893, on the allega¬ 
tion that the sale was made for a fictiuou.s 
price without any legal necessity daring his 
minority and that he had attained 
majority only on the 14th of September 
1906. 

The claim was brought agaiust Bisheshar 




Tewari, the defendant-appellant and Dargahi 
Lai. The latter was impleaded as a defen- 
dent in the case on the assertion that he had 
declined to join as a plaintiff. l.>argahi Lai 
did not appear to defend the suit. 

Bisheshar Tewari, the defendant-appellant, 
resisted the suit. He denied that the sale in 
question was made without any legal necessity 
and for a fictitious price or that the plaintiff- 
respondent X'fo. 1 had attained majority on 
the 14ih of September 1906. On the con¬ 
trary, it was alleged that he had attained 
majority several years before the date given 
in the plaint and that the claim was barred 
by limitation. 

The Court of first instance found for the 
plaintiff-re.spondent No. 1 on the question of 
legal necessity and against him on the plea of 
limitation. It held that the plaintiff-respon¬ 
dent No. 1 had failed to prove that he be¬ 
came major on the 14th of September 1906, 
and hence the suit was barred under Article 

144 Schedule II of Act .XV of 1877. The 

claim was accordingly dismissed. Bisheshar 
Dayal preferred an appeal to the District 
Judge who disagreed with the first Court 
both on the point of limitation aod the ques¬ 
tion of legal necessity. He agreed with the 
first Cour-t that the claim would be out of 
time if Article 141 of Schedule II of the 
Limitation Act were applicable as the plain¬ 
tiff respondent No. 1 had failed to prove the 
alleged date of his attaining majority. But 
tho learned Judge held, on the authority of the 
case of Lai Qauri Kant v. ^Shankar Baksh Sirtgh 
(1) that the case of tho plaintiff respondent 
No. I was governed by Article 127 of Schedule 
II of Act XV of 1877, as the claim was for a 
share in joint family property. And, as the 
defendant appellant had failed to prove that 
the claim was brought more than twelve 
years after tho knowledge of the plaintiff- 
respondent No. 1 about his exclusion from the 
property in suit, the claim was within time. 
On the question of legal necessity, the learned 
Judge was of opinion that the sale of the 5th 
January 1893, w'as made to payoff a mort¬ 
gage created by Sital Pra.sad, the father of 
the plaintiff-re.spondenb No. 1, and was good 
to tlie extent of the mortgage-money, The 
claim was, therefore, decreed on the payment 
of the mortgage-money. Bisheshar Tewari, 
the veudee, filed a second appeal in this 

(1) 2 0. C. 348. 
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Court whioh was heard by Mr. Oharaier ou 
the 9th of March 1911. Mr. Cliamier con- 
Bidered the decision of Mr. Blennerhassett in 
Lai Qauri Kant V. Shankar Bakhsh Singh (1) 
of doubtful accuracy and referred the appeal 
to a Bench. 

The appellant challenges the decree passed 
against him by the lower Court on two 
grounds, viz., that Article 144 and not Article 
127, Schedule II of Act XV of 1877, applies 
to the case and that if the sale was made for 
legal necessity it should not have been set 
aside on the payment of mortgage-money. 

To take up the question of limitation first. 

Article 127 of Schedule 11 of Act XV of 1877 
is as follows :— 

“By a person Twelve When the exclu- 
excluded years. sion becomes 

from .ioint kr.osvntothe 

family pro- plaintiff, 

perty to 
enforce a 
right to 
share theie- 
in. 

The language of the Article shows that 
five things are required for its application, 
lit ".— 

1. There must be a joint family. 

2. There must be a joint family property. 

.3. Plaintiff must be member of the joint 

family. 

4. Plaintiff must have been excluded from 
the enjoyment of the joint family property, 
and 

5. Plaintiff’s suit must be for restoration 
to joint enjoyment. 

In the present case, it is in evidence that 
long prior to the institution of the suit, the 
plaintiff-respondent No. 1 had separated 
from his brother, Dargahi La!, vide the evi¬ 
dence of plaintiff-respondent No. 1, page 20. 
Nor was there any joint family property at 
the time of the institution of the suit. The 
claim of the pUintiff-respondent No. 1 was 
not to enforce a right to share in the joint 
family property, hut to recover , the entire 
joint family property from a third person to 
whom it had been conveyed long ago. The 
fiict that at the time of sale the family was 
joint and the property conveyed was 
joint family property, would not bring the 
case under Aiticle 127, Schedule II of the 
Limitation Act. As remarked by Mr. Justice 
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Candy, Article 127 is meant to apply to suits 
for partitioD, vide Raoji v. Bala (2). 

The observations of Straight and Mahmood, 
JJ., in tbe caseof ArnTne Rahamv, Zia Ahmad 
(3), make the point much clearer. They say 
that the plaintiff in a suit under Article 127 
prays to enforce his light to share in and not 
to a share of the joint family property, that 
is, the plaintiff sues to restore the status quo 
ante of enjoyment that by his exclusion he 
has been deprived of. The suit contemplated 
by Article 127 is a suit by a member of the 
joint family against other members of the joint 
family to have restoration to joint enjoyment 
on tbe allegation of having been unlawfully 
excluded from joint enjoyment. The Article 
does not apply to such a suit as the present 
where the alleged joint family property has 
passed by sale to a stranger — vide Bhavrao v. 
Rakhmin (4). The case reported as L'il Qauri 
Kant V. Shankar Bakhsh relied upon 

by the learned Judge, appears to have followed 
the case of Issuri Butt Singh v. Ibrahim (5). 

It appears that the learned Judges, who de¬ 
cided the two cases reported as Issuri I)ult 
Singh V. Ibrahim (5) and Lai Qauri Kant v. 
Shankar Bakhsh Singh (1) took the word 
“share” in the phrase “to share therein” in 
Article 127 for a noun and not a verb. In later 
cases, some of which have already been referred 
to, it was pointed out that the word “share” in 
the phrase quoted above is used as a verb and 
not a noun. And we think that is the correct 
interpretation of the Article under discassion. 
We hold that the present case is governed by 
Article 144 and nob by Article 127, Schedule 
If of the Limitation Act. And as there is 
the concurrent finding of fact of the two lower 
Courts that the plaintiff-respondent No. 1 has 
failed to prove that he came of age on the 
14tU of September, 1906, his claim stands 
barred under Article 144, Schedule II of Act 
XV of 1877. 

In view of our finding on tbe plea of limita¬ 
tion, it is unnecessary for us to express an 
opinion on the question of legal necessity. 

The appeal prevails. We set aside the 
decree of the lower Appellate Court, and 
restore that of the first Court. Costs of all 
the Courts are allowed to the defendant- 
appellant again.sb the plaintiff-resoondent 
No. 1. 

Appeal allowed, 
(3) 13 A. 282. 

8 C. 663. 


(2) 16 a. i3ri. 
23 B. 137. 
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MAHARAJA OF VIZATANAGARAM t>. MAHASWARAM 

MADRAS HIGH COURT. 

Second Civil Appeal No. 1223 of 1910. 
February 23» 1912. 

Present :—Sir Ralph BenscD, Judge, and 
Mr. Justice Sundara Aiyar. 

The MAHARAJA op VIZAYANAGARAM 
— Dependant—Appellant 

versus 

MAHASWARAM RAMABHADRA'SYA 

AND ANOTHER—RESPONDENTS. 

Madras Estates Land -\ct (I of 1908>, s. C—Ryot >n 
possession— Prior possession of anothci person for 12 

years. i i p 

When a person disposseses another from lane!, ot 

■which the latter was in possession for the statutory 
period and acquired a prescriptive right, he cannot 
resist a suit for possession simply because ho hap¬ 
pened to bo in possession at the time the Estates 

Land Act came into force. 

The object of section 6 of the Act is only to confer 
on the tenants in possession as against the landlord 
an occupancy'right. It is not intended to destroy 
the occupancy-riglit which vested prior to July 1908, 
in favour of another person wrongfully in possession 

in July 1908. 

Second appeal against the decree of the 
Temporary Subordinate Judge’.s Court of 
Vizagnpatam, in A. S No. Ill of 1909, 
against that of the Coui’t of the Dis¬ 
trict Munsif of Rajam, in 0. S. No. 273 of 
1907. 

FACTS.—Suit to recover a piece of land. 
The suit land was surveyed as a part of the 
jerayaii land of the Rajah of \ iziyanagaram 
and was leased by the Rajah, the 3rd defen¬ 
dant, to the 1st defendant who entered into 
possession in 1900. The plaintiff claimed 
it as his inam and also alleged long possession 
until his di.spo.'^session in 1900. 

The lower Appellate Court found that 
the suit land was originally feraynti but 
that plaintiff had been in long posses.sion and 
on this ground gave plaintiff a decree. The 
3rd defendant appealed. 

Mr. t?. Srinivasa AiyangaVy for the Appel¬ 
lant. 

U) The 1st and 2nd defendants obtained 
arow/e from the Rajah in 1906 and were in 
possession of the land at the date when the 
Kstates Land Act came into force. They are 
entitled to rights of occupancy in it under sec¬ 
tion 6 of the Act. 

(2) The Subordinate Judge erred in hold¬ 
ing that plaintiff was entitled absolutely to 
the land. I will be entitled to levy rent 
pnder section 45 of the Estates Land Apt. 


RAMABHADRATTA. 

(3) The suit is barred by limitation under 
section 13 of the Madras Survey and Bounda¬ 
ries Act. 

[J;. B .—There was no order by the survey 
authorities.] 

Mr. y. for the Respondents. 

JUDGMENT.—The first point urged is 
that as defendants Nos. 1 and 2 were in 
possession of the land in question on the date 
when the Estates Land Act, I of 1908, came 
into force, they acquired the right of occu¬ 
pancy in the land under section 6 of the Act, 
and that the plaintiff: is, therefore, not entitl¬ 
ed lo recover possession from them. It has 
been found by the lower Appellate Court 
that the plaintiff was in possession of the 
land for more than the statutory period before 
he was dispossessed in 1906. He had, there¬ 
fore, acquired by prescription either the 
absolute right to the property or the right 
of a ryot. We are clearly of opinion 
that the object of section 6 of Act 1 of 
1908 was only to confer on ryots in pos- 
session as against the landholder the occu¬ 
pancy-right in the land and tliat it was not 
intended to de.^troy the occupancy-right which 
vested, in our opinion, prior to July 1908, in 
favour of another person wrongfully in 
possession of the holding in July 190S. This 
argument cannot., therefore, be upheld. It is 
next argued that the Subordinate .ludge is 
wrong in holding that the plaintiff acquired 
an absolute title to the land by his possession 
and that under section 45 of Act I of 1908, 
the 3td defendant would be entitled 
to recover rent from tlie plaintiffs. It is un¬ 
necessary to decide in this case what interest 
in the land the plaintiff acquired by prescrip¬ 
tion and whether under section 45 of the Act 
he would be bound to pay to 3td defendant 
the rent fixed for the land. The plaintiff is 
clearly entitled to recover possession in any 
event. It is argued that Ihe suit is barred 
under section 13 of Act IV of 1897, but there 
was no order pa.s.sed under the Act. The 
second appeal is dismissed with costs. 

Appeal dismissed. 
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In re harOld tockfr. 

CALCUTTA HIGH COURT. 

Ordinary Oriotnal Civil JoRrsuicnoN. 

January 15, 1912. 

Present: —Mr. Justice Chitty. 

In re HAROLD TUCKER— Pktitioneb. 

3ffn-rm};c (A r o/1872), ss. 41, 46— 
Jewess — Divorce—Intended mnrringe ivith Christian^ 
Registrar, refusal to solemnize marriage—High Court 
—Direction to solemnize marriage. 

A Jewess was married and subsequently divorced 
from her husband according to the .Tewisli law. She 
desired to marry a Christian who applied to the senior 
Marriage Repisfrar of Calcutta to marry them, but the 
Registrar refused to do so without an order of the 
High Court. In the circumstances, the High Court 
directed the Registrar to take the necessary steps to 
solemnize the marriage. 

Thi.s was an application in the matter of 
an intended marriage between Harold Tucker 
of 32, Chowringhee Road, in the town of 
Calcutta and Isabella Landeman of No. 14-, 
Corporation Place, in the said town of Cal¬ 
cutta. 

It ran as follows:— 

1. Tljal your petitioner, Ilaiold Tucker, is 
a British subject and resident of the town of 
Calcutta and that he is a Christian by religion 
and by profession a caterer and has attain¬ 
ed his full age being at present of the age of 
3b years. 

2. That Isabella Landeman is a Jewess 
and has also aitained her full age being at 
present of the age of 47 years. 

3. That the said Isabella Landeman was 
some time ago married in Calcutta to one 
Marco Landeman, a member of the JewLsh 
community, according to Jewish rites and 
ceiemonies but subsequently and on the 20tli 
day of January 1909, tlie .said Isabella Lande- 
man obtained a divorce from the said Marco 
Landeman according to the Jewislj rites and 
ceremonies as will appear from the aflidavit 
made in the above matter of Solomon Twennn, 
who was the Piuest who gi’anted the said 
divorce. The said Isabella Landeman 
having obtained tlie .said divorce is now a 
single woman and at liberty to many again. 

4. That your petitioner, being desirous of 
being inarried to tlie said Isabella Landeman, 
applied to tlie senior Registrar for Marriages 
at (bilcutta to many ihem under the provi¬ 
sions of Act XV of 1872 aforesaid; your 
petitioner and the said Isahrlla Landeman 
gave the necessary notice required under the 
said Act to the said senior Marriage Registrar 
of Calcutta and further explained to the 
said Registrar that the said Isabella Laude- 


man had formerly been married but bad 
obtained a divorce according to the rites and 
ceremonies of the Jewish community and re¬ 
quested the said Registrar to take all neces¬ 
sary steps to solemnize the said marriage 
with as little delay as possible and to issue the 
necessary certificate, but the said Registrar 
refused to take any steps in the matter of the 
said proposed marriage or to issue the said 
certificate without an order of this Honour¬ 
able Court. 

5. That your petitioner submits that the 
said dissolution of marriage of the said Isa¬ 
bella Landeman is valid and subsisting and is 
of full effect and virtue under the Jewish Laws, 
customs, rites and ceremonies and that, the said 
Isabella Landeman is now a single woman 
and free and competent to marry your 
petitioner. 

6. That there is no lawful impediment to 
the marriage between your petitioner and the 
said Isabella Landeman and that they are 
desirous and are ready and willing to be join¬ 
ed in matrimony aud to abide by all the rules, 
rites and ceremonies prescribed for mar¬ 
riage solemnized by or in the presence of a 
Marriage Registrar and as such Registrar 
shall direct. 

Your petitioner, therefore, humbly prays 
your Lordships: — 

(a) That on the application of your peti¬ 
tioner or of the said Joabella Landeman or 
either of them for that purpose, the senior 
Marriage Registrar of Calcutta do solemnize 
the said marriage in due form under the 
provisions of the said Act XV of 1372 and 
do issue a certificate in terms prescribed in 
the said Act. 

The application was supported by the 
affidavit of one Soloman Twauna which ran 
as follows: — 

1 Solomon Tweuna a member of the 
Jewish community and one of the Priests of 
the said community and at present residing 
at No. 25, Chattawalla Gully, in the tosvn 
of Calcutta make oath and say as follows: — 

1. That I am and have been a Jewish 
Piiest for over thirty years and as such 
am personally well acquainted with the 
rites and ceremonies that are necessary to 
be observed and performed for valid 
marriages and dissolution of marriages 
between the Jewish people aud I say that 
I have in my capacity as such Priest on 
several occasions granted dissolution of 
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marriaged amongst* the members of the 
Jewish community. 

2. That I say that it is necessary in order 
to divorce two members of the Jewish com¬ 
munity, who have been lawfully married 
according to Mosaic Law and to the rights 
and ceremonies of the Jewish community, to 
observe and perform the following conditions, 
viz.: 

To ask if both parties are agreeable to 
being divorced and on each of them stating 
that they wished to be divorced, then the 
certificate of divorce is drawn up by the 
Priest before whom the parties have appeared 
and is signed by him and is haudei by him 
to the husband who states to his wife in the 
presence of the Priest and the witneses that 
from this day she is no longer his wife accor¬ 
ding to the Jewish or Mosaic Law and he 
then hands the certificate to his wife which 
she returns to the Priest and the divorce is 
then complete and the parties are free to 
marry again. 

3. That T know and am personally well 
acquainted with both Isabella Landeman 
formerly Birnberg and Mordecai, otherwise 
called ilarco Landeman, both of whom are 
members of the Jewish community and I 
say that I know that they were lawfully 
wedded according to the Jewish or Mosaic 
law, rites and ceremonies about eighteen 
years ago. 

4. That I know that the said Isabella 
Landeman has obtained a valid divorce 
according to the Jewish or Mosaic law rites 
and ceremonies from the said Mordecai, other¬ 
wise Marco Landeman, and that the said 
dissolution of marriage was conducted by me 
and I say that all the rites and ceremonies 
necessary or required to be observed and 
performed as set out in tlie 2nd paragraph 
of this my affidavit were duly observed and 
performed and that nothing else is necessary 
to be done to dissolve the said marriage 
and the said Mordecai. otherwise Marco 
Landeman, and Isabella Landeman are now 
no longer considered aa husband and wife 
by the Jewish community but are both at 
liberty to marry again. 

5. That a marriage between a Jew and a 
Christian cannot be solemnized by a Jewish 
Priest and that the same cannot be held in a 
Jewish Synagogue as the Priest can only 
solemnize and grant mariiages where both 
the parties are Jews. 


Mr. J. E. Bagram, instructed by Messrs. 
Gregory and Jones^ Solicitors, appeared for 
the Petitioner. 

ORDER.—The senior Marriage Registrar 
of Calcutta do, under the provisions of Act 
XV of 1872, receive and publish the 
notice of the intended marriage given to him 
in writing in the form prescribed in and by 
the said Act and, upon compliance with the 
provisions of section 41 of the said Act take 
all of such stops as may be necessary for the 
solemnization of the marriage intended to be 
held between the said Harold Tucker and 
Isabella Landeman in the said petition 
named. 


MADRAS HfGH COURT. 

Civil Revision Petition No. 334 of 191C. 

October 20, 1911. 

Tresent: —Mr. Justice Abdur Rahim. 
SIVAGURUNATHA CHETTIAR and 
ANOTHER —Petitioners—Appellants 

versus 


RAMASWAMI TYENGAR-Respondbnt. 

Itoproicufiitive suii--Deafh of plaintiff—Another 
member of the cUms entitled to eontinue i^Hit—Civil 
Vrorcdnre Code (Aet I’ of 190s;, jf. 2, O. /, r. 8, srone 
oj. 

Where a voter in Dera.-tanom circle instituted n suit 
with srnictiou under (Ijc Civil Procedure Code, Order I 
rule H, for a declaration tliat the election of a tnemher 
of a Devo.i(itanoin comniiltee was void and for an in¬ 
junction restraining him from exercising the otlicc cf 
such jncmberaiul he died pending suit. 

Held, that another voter was entitled to he brought 
on the record and to c-ontinue the suit: 

JIandford v. SfonCy r»7 Kng. Rep. 320; In re Alpha 
Comi>.tnii: IT’en? V. Alpha Company, {'.90'S) I Ch 
203; 72 L. J. Ch. 91; 51 W. R. 201: 87 L. T. 049; 10 
Mansoii 237; J/nlff v. Can linolan, 96 L. T. '502- 
nu/soM V. Cave, 17 Ch. D. 19: 44 L.T. 40; 29 W.li. 433 ’ 
relietl ujioii. ’ 

Order I, rule 8 of the Civil Procedure Code applies 
not only to cases svhere concurrent interests are con- 
cerned hut also where they are similar though distinct 
and the sanction granted to a voter who.se rnterest is 
personal to him.self is not, therefore, hud. 

Sriniva:iach<triar v. Jiayneaehnriar, 23 M. 28, follow- 
e<l. ’ 


More mi.sde.scHption of a proper party as len-al re¬ 
presentative would not in itself justifv the sotting 
aside of the order of revival. ' ” 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the Subordinate Judge 
of Kumbakonam, dated Uth day of March 
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1910, in Interlooutory Application No. 
130 of 1910, in Original Snifc No. 25 of 

1909. ^ ^ w 7 

Messrs. S. Srinivasa Iyengar and Muthian 

Miidaltar, for the Appellant. 

Mr. S. V. Padmanahha lyengary for the 

Respondent. , 

JUDGMENT.—This petition raises the 

question whether, when the sole plaintiff in a 
representative suit instituted with permission 
obtained under rule 8, Order I, die.s before 
there has been any adjudication, the suit can 
be revived or continued by one of the persons 
having the same interest in the suit. The 
question is not directly covered by any 
precedent, and is one, by no means, easy to 

decide. 

The suit, in which the order impugned by 
this petition has been made, was instituted 
with sanction obtained under rule S, Order I 
by one Srinivasachariar, a voter in the Kura- 
bakonam Devastanam circle, seeking a declara¬ 
tion that the election of the 7th defendant as 
a member of the Devastanam Committee is 
void and for an injunction to restrain him from 
exercising the otiice of such member. .Sriuiva- 
sacbariardied before the date on which the Case 
was posted for examination of witnes.ses aud, 
on the application of the respondent, another 
voter in the Devastanam who wanted to pro¬ 
ceed with the suit, it has been revived, and the 
respondent’s name has been ordered to be 
entered in the cause title ns the legal re- 
presentat i ve of the deceased Srini vasachariar. 
The respondent claimed that in law he was a 
representative of fc'rinivasachariar inasmuch 
as he was one of the voters on whose behalf 
Srinivaschariar instituted the suit It seems 
to me clear beyond dispute that the re.spond- 
ent does not come within the detinitiou of 
legal ropre.'-enUtive as given in clause (/V) 
of the detinitiou asit has not been contended 
before me that he doe.s. He cannot, in any 
way, he said to repiesent the estate of tlie 
deceased; in fact ho has no concern with such 
estate. IJiit if he is entitled to continue the 
suit, mere misde.scription of the respondent 
in the order of the Subordinate Judge as legal 
I’epiesent at i VO of the deceased plaintiff 
would not in itself justify me in setting aside 
the order. 'I'lie misdescription may he 

roetitied, if necessary. 

Tlie snhstautial que.stion, therefore, is whe¬ 
ther the suit can be continued by the respond¬ 


ent. There can be no doubt that the right 
of the deceased plaintiff to sue in this case 
was personal to himself and so far as that 
right is concerned, it must be held to have 
come to an end on bis death. Mr. S. Srini¬ 
vasa Iyengar contends that with the cessation 
of the deceased plaintiff’s right to sue, the 
suit itself ceased to exist or became dead, 
while the learned Pleader for the respondent 
contends that the action being a representa¬ 
tive one, the other persons having the same 
interest, whom the deceased was allowed to 
represent, must be held for the purposes of 
continuing the action to be his co-plaintiffs. 
Before proceeding further, I may mention 
that Mr. Srinivasa Iyengar also contended 
that the sanction granted to the deceased 
plaintiff under Order I, rule 8 is itself bad 
inasmuch as the right of each voter is personal 
to himself. But as pointed out by Sheppard, 
J., in Srinivasachariar v. liogavachariar 
(1), with reference to the corresponding 
provision.s of the Code of Civil Procedure of 
1882 (and the language of rule 8, Order I is 
identical in this respect with the language of 
section 30 of the Code of 1882), this rule of 
procedure, which is founded on a rule of the 
English Court of Chancery, applies not only 
to cases where the concurrent interests are 
concerned but also where they are similar 
though distinct. Besides, the defendants 
never objected to the order granting sanction 
under rule 8. 1 will, therefore, deal with 

the present question on the basis of the sanc¬ 
tion having been validly granted. I shall 
first examine the provisions of the Code. It 
cannot be said that either rule 2 or 3, Order 
XXll, in terms applie.s to this case ; not rule 
2 for the simple reason that it contemplates 
cases where there are actually more than one 
plaintiff or defendant on the record, and not 
rule 3 for the .same reason so far ns the first 
part of sub-rule (1) is concerned, and, so far 
as its second paitis concerned, it could not 
apply as it deals with cases in which a sole 
plaintiff’s right to sue survives to his legal 
representative, and here the right of the 
deceased to sue, in so far ns it was for his 
own benefit, would not survive at all. 
Sub-rule (2) apparently deals with cases 
where an application could be made under 
sub rule (1) and has not been made, though 
tliat is not expressed; but if the direction that 
(1) 23 M. 2H. 
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the suit shall abate was to be taken to apply 
to cases other than thosecomtemplated by sab- 
rale (1), the result would be that the suit 
would abate so far as the deceased plaintiff is 
concerned. But as I have said, the Legislature 
does not purport by these sections to deal 
with the revivor, or more strictly speaking, 
the continuance of a representative suit 
instituted by a sole plaintiff. 

Now, let us see what light is thrown on the 
question by rule 8, Order I, itself and the 
other provisions of the Code. The effect of 
thepermission granted under rule 9 is to make 
the suit as one on behalf of and for the 
benefit of” the deceased and other voters in 
the Devasthanam including the respondent. 
All the voters are to be given notice of the 
institution of the suit and any of them might 
apply to be made a party to such suit and 
would, subject, perhaps, to the discretion of 
the Court, be entitled to join. Sub-rule 2 
does not impose any limit or condition 
as to the time within which the application 
must be made, but it is conteuded by 
Mr. S. Srinivasa Iyengar that one neces¬ 
sarily implied condition U that the suit 
must still be in existence at the date of the 
death of tlie plaintiff. He says that when 
Srinivasachariar died, the suit died with him, 
and, therefore, there would be nothing to 
revive or continue. No doubt that would be 
the result if the suit was instituted solely in 
his own right and not under the provisions of 
rule 8. The contention, however, is that the 
sanction obtained under that rule does not in 
any way affect the personal character of 
the action so far as its prcsecution by 
tlie plaintiff up to adjudication is con¬ 
cerned, though after adjudication other 
members of tlie class will be bound by and 
entitled to the benefit of the decree, as provid¬ 
ed by section 11, Explanation VI of the Code. 
It is only after adjudication that other in- 
tersted persons notpartiestothe suit would be 
treated as claiming under the person litigating 
and allowed, when necessary, to take part in 
the proceedings so that if the plaintiff dies 
after decree, any of the other persons on whose 
behalf the suit was brought can carry on the 
ptoceedings. But until adjudication, the plain¬ 
tiff is dominus Utis and not a trustee of the 
action, and, t herefore, on his death the action, 
if his right to sue docs not survive as in this 
case, must necessarily cease to exist. This, iu 


substance, is the argument of Mr, Srinivasa 
Iyengar and in support of it he relies on a 
number of English rulings. 

The provisions of the Code regarding suits of 
a representative character are apparently, as 
I have said, founded on the rules of Chancery 
practice in England, and as there is no clear 
and express provision in the Code relating to 
the particular question, I may appropriately 
refer to the English decisions to ascertain the 
principle which should govern this case. It 
stands to reason that, so far as the continu¬ 
ing or not continuing the suit is concerned, 
the plaintiff should have entire control of an 
action of this nature; he has, no doubt, obtain¬ 
ed permission to prosecute the suit on behalf 
of the others, but has not bound himself to 
do so. In that sense, he is undoubtedly 
dominus Utis and not a trustee of the action. 
He may, therefore, withdraw from the suit or 
compromise it with the defendants and it can¬ 
not be open to other persons to prevent him 
from doing so and to compel him to devote 
his time and money in prosecuting the suit 
for their benefit. This is what is laid down 
in Handford v. Stone{2), In re Alpha Company, 
V^ardY. Alpha Company iZ)\ Molff v. Can 
Boolan (4). But it does not follow, because 
the plaintiff on the record can withdraw 
from the suit or compromise it for his own 
benefit, that other members of the class have 
no interest in the suit. In fact, they have a 
most vital interest as tlie adjudication will 
bind them equally witli the plaintiff, and I 
see no reason why that interest should not. be 
considered still subsisting after the death oP 
the plaintiff to enable them to pursue the 
action. It is conceded that the suit may be 
continued when the plaintiff dies after decree, 
but why should it make any difference that he 
died before the decree. It is argued that after 
decree the plaintiff became a trustee of the 
action. But this is not so, though he would be 
a trustee of the fruits of thedecree in his hands. 
At least in actions other than those involving 
administration of the estate of a debtor on 
behalf of all the creditors, i. e., creditor’s ac¬ 
tions, it cannot be said that the plaintiff who 
has obtained a decree in a representative suit 
is bound to go on with it. It is observed by 

(2) 57 Eiig. Hep. 320. 

(3) flfl03) 1 Ch. 203; 72 L. J. Cli. 9|; 51 \V. R. 20]. 
87 L. T. G46; 10 Monson 237. 

(4) 9C L. T. 502, 
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Xekwich, J., in Ward v. Alpha Gompany (3), 
which was an action by a debenture^holder on 
behaU of himself and other debentnre* 
holders:—“He cannot prevent another deben¬ 
ture-holder coming in and claiming benefit of 
the decree but he is nob bound to go on be¬ 
cause some other person may be entitled to 
the benefit of the action.” He then points 
out that the reason why a second suit with the 
same object would be stopped after the first 
suit has been commenced is to prevent 
improper costa, and it seems to me clear that 
in this country, the Legislature having per¬ 
mitted the other members of the class repre¬ 
sented by the plaintiff to apply to be made 
parties in the plaintiff’s suit, it would be the 
duly of the Court to restrain a second in¬ 
dependent suit. 

As I have pointed out, the Legislature in 
sub-rule (4) rule 8, Order I, does not for 
obvious reasons impose any limit of time 
within which applications must be made 
to be made parties, as it may be neces¬ 
sary for the prosecution of their interests 
that other persons interested should hs 
allowed to intervene at any stage of the suit. 

See also l/u^son v. Cnnr. (5). And it does 
not stand to reason why, if any member of 
the class is competent by a future application 
to come in as a plaintiff or defendant in order 
to safeguard his interest or to get rid of the 
effects of improper conduct of the suit by the 
plaintiff, he should not he allowed to do so in 
a case where the plaintiff is dead and his 
legal representative is not competent to main¬ 
tain the suit. Why should all the proceed¬ 
ings already taken be treated as wasted, when 
tlie very policy of representative actions is to 
prevent a multiplicity of actions ? On the 
other hand, tlie Court is vested with a dis¬ 
cretion as to whether it should or should not 
grant an application under sub-rule (2) of 
rule 8 in the circumstances of a particular 
case. 

J n this case, the action, in my opinion, being 
continued, there can be no doubt that the 
respondent has been rightly allowed to 
continue it. 

Tlie petilion must be dismissed with 
costs. 

r'elztion dismissed, 

(5) 17 Ch. 1). 19; 44 L. T. 40; 29 W. R. 433. 


PUNJAB CHIEF COURT. 

Civil Revision No. 1519 of 1909. 
November 21, 1911. 

Present’. —Mr. Justice Shah Din and 
Mr. Justice Chevis. 

TAPESSIER AND COMPANY— Devesd.^nt3 

—Petitioners 
versus 

NASIR-UD-DIN and others—Plaintiffs— 

Respondents. 

Specijic RelieJ Act (I oi 1877), s. 21 {Inst clause), 
application of-“Arliitration Act (IX. of 1899^, fis. 2, 3. 
19— Civil Procedure Code (Act V oflQOHJ, Sch. II, s, 
IS—Arbitration—Agreement to refer—Bar to suit. 

The provisions of Act IX of 1899 apply to a case 
where a snit could be instituted in a Presidency town 
if the matter submitted to arbitration were the sub¬ 
ject of a suit. 

Consequently, the last 37 words of section 21, 
Specific Relief Act, do not apply to an agreement to 
refer to arbitration in such a case. 

Where no application for stay of suit under sec¬ 
tion 19 of the Arbitration Act, or under section 18, 
Schedule II, Civil Procedure Code, 1903, is made, 
the existence of the agreement to refer to arbitration 
does not bar the suit under section 21 of the Specific 
Relief Act. 

Petition, under section 25 of Act IX of 
1887, for revision of the order of the Judge, 
Small Cause Court, Delhi, dated the 24th 
February 1909. 

Lala Vharm Das Suri, for the Peti¬ 
tioners. 

Mr. Balwant Rai, for the Respondents. 
•JUDGMENT.—The sole question on 

which the petitioner’s Pleader has addressed 
us in this case is whether or not the plain- 
tiffs respondeot.s’ suit was barred by the last 
clause of section 21 of the Specific Relief 
Act, 1877. On behalf of the petitioners 
it is urged that the suit was so barred, on 
the ground.s, (1) that on the date on which 
the suit was instituted in the lower Court, 
VIZ., the 16bh October 1908, the new Civil 
Procedure Code, which, by section 23 of the 
second Schedule, has repealed the last 37 
words of section 21 of the Specific Relief 
Act, so far as they affected an agreement to 
refer to arbitration to which the provisions, 
of that Schedule apply, had not come into 
force, and (2) that the plaintiffs-respondents 
had refused to refer the matter to arbitration 
before instituting their suit. In answer to 
this argument, the Pleader for the plaintiffs- 
respondents has referred to sections 2 and 3 
of the Indian Arbitration Act, IX of 1899, 
and with reference to these sections has 
POL tended (1) thet the provisions of the 
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said Ac6 applied in the present case 
inasmuch as the Head office of the petitioners 
baing* in Calcutta, which is a Presidency 
town, the present suit coaid have been 
instituted in that town, and (2) that by 
virtue of section 3 aforesaid, the last 37 words 
of section 21 of the Sepcific Relief Act did not 
apply to the agreement to refer to arbitration 
which is relied on by the petitioners. We 
think that this contention is well founded 
and roust prevail. In fac^, the learned 
Pleader for the petitioners conceded that the 
present suit could have been instituted in 
the Presidency town of Calcotta and that 
the provisions of Act IX of 1899 were 
applicable to the present case. It is further 
conceded that no application under section 
19 of the aforesaid Act or under secKou 18 
of the second Schedule of the Civil Procedure 
Code was made to the lower Court for stay 
of suit. 

We accordingly hold that the suit of the 
plaintiffs-respondents was not barred by 
the last clause of section 21 of the 
Specific Relief Act at the time the suit was 
instituted and we dismi.ss this revision with 
costs. 

He vision rejected. 


MADRAS HIGH COURT. 

Second Civid Appeal No. 923 ok 1911. 

January 20, 1912. 

Present: —Mr. Justice Sundara Aiyar. 

In re PRATTIPATI SESHAYrA and 
OTHERS—Plaintiffs—Appellants 

Hindu, Lftiv — estate—Adeerse 2 )ossessiou~- 
Preso-jVftOH—Striilhan:ini ^Ptcadimj. 

Whon the possession of a ttinclu woman is adverse, 
the question must be Oocided us to what was J»oi- 
animus powsidendt: —Did she assert an absolute title 
ill herself or <lid she claim to liold as tho heiress of 
any perso.i-' The latter would be the ordinary pro* 
sumption, and the hoir.s to her stridhanam nujsl spe¬ 
cially plead that by prescription she had acijuirecl a 
title tt'hicli Would descend to the heirs ussfridhanam. 

Second appeal against the decree of 
Temporary Subordinate Judge’s Court of 

Guntur, in A. S. No. 270 of 1908, presented 
against the decree of the Court of the District 
Munsif of Narasarowpet, iuO. S. No. 1142 

of 1906. 


Mr. P. Nagahhush'xnam, for the Appel¬ 
lants. 

JUDGMENT,—T see no reason to doubt 
that the decision of the lower Appellate 
Court is right. It has been found that the 
1st defendant’s husband was adopted by 
Venkatalakshamma to her husband, Pedda 
Kamayya. 

* * * * * 

The next point raised is that, as it is 
found that Venkatalakshamma was in po.s- 
session, the 1st defendant’s husband’s right 
to the property was extinguished and that 
the 1st defendant has, therefore, no right to 
retain possession now. An issue was raised 
in the Court of first instance with respect 
to the possession of tlie 1st defendant. 
The issue is in these terms: “ Whether the 
suit lands were in the possession and 

enjoyment of the 1st defendant for over 12 
years before the institution of the suit?" The 
wording of the issue is rather carious. If 
the object were to raise the Question now 
argued before me, one could have expected it 
to be framed somewhat in these words: — 
Whether the possession of Venkatalakshamma 
was a(?verse to the 1st defendant, and 

whether the 1st defendant’s right was ex¬ 
tinguished by Venkatalakshararaa’s posses¬ 
sion?" The issue as framed would have been 
appropriate to a suit in ejectment by the let 
defendant against Venkatalakshanirna or any 
one else who ohiained possession from or 
through her. As it i.s, there was no question 
raised as to whether Venkataiak.sltamma's 
possession was on behalf of or adverse to the 
lab defendant. The District Munsif did nob 

deal with this issue at all. On appeal, tho 

8th ground in the memorandum of appeal 
was:-- The lower Court should have recorded 
findings on issues Nos. 4 and 5 and also decided 
the same in favour of the appellants." 
The Subordinate Judge merely finds that 
Venkatalakshamma obtained the land as the 
heiress of her husband and was in posse.s- 
sion, and that she did not hold it as a 
maintenance grant from tho plaintiff’s grand¬ 
father. 

In second appeal, Mr. Nagabhushanam, of 
course, perceived what was necessary to entitle 
his client to succeed, and took the point in 
his 4th ground of appeal that ‘‘ the 1st 
defendant’.s husband having died more than 
12 years ago, and Venkatalakshamma having 
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been in possession prior, as well as 
subsequent, to his death, the right of the Ist 
defendant, if any, to the property in dispute 
has been extinguished.” It is by no means 
clear to my mind that this point was really 
raised in either of the two lower Courts. If 
Venkatalakshamraa was in possession ad¬ 
versely to the let defendant, then, no doubt, 
the Ist defendant’s claim to recover posses¬ 
sion from Venkatalakshamraa would be 
barred at the expiration of 12 years. But 
even this would not be sufficient to give the 
plaintiffs a right to succeed on the death of 
Venkatpdakshamma. The question would be, 
assuming Vankatalaksharama’s possession 
was adverse to the 1st defendant, what was 
her animus ‘possidendi ? Did she assert an 
absolute title in herself or did she claim to 
hold as the heiress of her son ? The 
latter would he the ordinary presumption,.in 
the absence of any evidence to the contrary; 
and if she held as heiress of her son, on her 
death, the person entitled to succeed would 
he her son’s heir, that is, the Ist defendant, 
and the plaintiffs would have no title to 
recover. It was incumbent on the plaintiffs, 
in order to disclose a title to succeed to the 
property on the death of Veukatalaksbamma, 
to state that Venkatalakshamma by prescrip¬ 
tion had acquired a title which would descend 
to the heirs to property held by her as 
hfridkannm. 

This they did not do. 

* * * # # 

The point now put before me not having 
been raised in the Courts below, and it 
being one which would require an in- 
vpstigalion of fads, I am bound to dis- 
allow it. 1, therefore, dismiss this second 
appeal. 

Appeal dismissed. 


PUN.1AB CHIEF COURT. 

Si-CONI) Civil Ai iral No. 1129 of 19C9. 

.lamiary 9, 1912. 

Frefeuf: —Mr. Justice Johnstone and 
Mr. Ju.stice Kattigan. 

KAMOLA RAM and others—Plaintiffs— 

Appeli.akts 

versus 

KAU RA KHAN —Defendant—Rei^pondent. 

(‘‘.iitiocl ^\cl (IX of 1S72V. 12, G5— Ccutract htf 

j'l-rsoti of itnsouiiil mind — Clni)n for refund of sums 
udru m rd. 


Lidi2 


The provisions of Section 65 of the Contract Act are 
not applicable to a contract entered into by a person 
of unsound mind. 

Such a contract is void and no claim for a refund of 
sums advanced to a person of unsound mind is 
maintainable. 

MoJiori Bibi v. Dharmo Das, 30 C. 639, 6 Bom. h. H. 
421; 7 c. w. N. 441; 301. A. 114, relied upon. 

Second appeal from the order of the Divi¬ 
sional Judge, Multau Division, dated the 21st 
May 1909. 

The Hon’ble R. B. Shadi for the Appel¬ 
lants. 

Mr. Shah Naioaz^ for the Respondent. 

JUDGMENT.—The facts in this and in 
the two connected cases are fully abated in the 
judgment of the learned Divisional Judge. 
In each case plaintiffs claim to recover 
principal and interest in respect of a bond 
executed by defendant, Sheikh Kaura Khan, 
the total sum claimed inthelhreesuitaamounfc- 

ing to Rs. 9,026-13. The main defence in 
all these suits was that the bonds were execut¬ 
ed by a person whose mind was at the time 
“unsound” within the meaning and for the 
purposes of section 12 of the Indian Contract 
Act, 1872, and that consequently the so called 
contract between the plaintiffs and the defen¬ 
dant was in law no contract at all, and plain¬ 
tiffs were entitled to no relief. 

The District Judge found that “the whole 
of the evidence for the plaintiff.s is full of 
incidents tliat show that the defendant lived 
in a whirl of drink, drugs and excite¬ 
ment and that he was quite incapable of 
understanding business matters” and that the 
contract was induced by undue inQuence. 
He further found that a total sum of 
Rs. 1,178 had been advanced by plaintiffs to 
defendant on various dates and he gave the 
former a decree for that sum together with 
interest at the rate of Rs. 12 per cent, per 
annum from the date of the loan to tlie 
date of institution of the suit. From the 
decree defendant appealed to the Divisional 
Judge and plaintiffs lodged cross-objecHon.®, 
and the Divisional Judge remanded the case 
for further inquiry as to whether defendant 
was of unsound mind, within the meaning of 
section 12 of the Contract Act, at the time 
when the bonds, upon which the suits were 
based, were executed. 

Evidence was, therefore, taken by the 
Munsif with reference to^this issue and ns a 
lesult he reported that it was clear that 
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the defendant was of unsound mind” at the 
time. 

The Divisional Judge, after consideration 
of the whole of the evidence on the record, 
held that ''there does not appear to be any 
doubt that Kaura Khan was a person of weak 
intellect from his birth, and this weakness 
of intellect developed into insanity owing to 
the course of debauchery in which he 
embarked,” and that Kaura Khan was not 
competent to contract at the time when he 
executed the bonds. The learned Judge was 
of opinion that it was very doubtful whether 
the sum of Rs. 1,178 had ever been paid to 
defendant, but that even if it had been paid, 
plaintiffs, whose father was the original money¬ 
lender and who must have known he was deal¬ 
ing with a person of weak intellect, who did 
nob know what he svas doing, were not entitl¬ 
ed to claim recovery even of such suras as 
might have been advanced to defendant. 

Plaintiffs’ suits were accordingly dismissed 
in their entirety and from the decrees passed 
by the Divisional Judge they have 
preferred further appeals in the two cases 
in which tliey claimed, respectively, Rs. 4,718 
and Rs. 3,59J and they have also applied 
for revision of the decree in the case in 
which they claimed Hs. 716. This judg¬ 
ment will dispose of all three case.s. 

We have heard Mr. Shadi Lai in support 
of plaintiffs’ contentions and we have read 
the evidence upon the record. There is 
against plaintiffs a coucurreut linding of 
three Judges who are all agreed that the 
defendant was, at the time of tlie execution 
of the bonds, a person of weak intellect and 
quite incapable of understanding business 
matters. With this finding, we are ourselves 
in entire accord, as it is abundantly proved, 
oven by the evidence of witnesses called by 
plaiutiffo themselves, that Kaura Khan was 
quite incapable of understanding the con¬ 
tracts made by him and of forming a rational 
judgment as to their effects on his interests. 
The evidence shows that he was naturally 
of weak intellect and that after the death of 
his father, who left him a very large pro¬ 
perty, he took to drink and drugs and 
indulged in other vices. In fact, he would 
appear to have been almost always drunk 
and we see no reason to differ from the Divi¬ 
sional Judge’s finding that plaintiffs’ father 
must have known that he was practically im¬ 


becile. Plaintiffs’witQe3s,TikayaRara,a drink 
contractor, has had to admit that abDut the 
time when defendant executed the bond of 
the 28th September 1902, he was “sur¬ 
rounded by prostitules and blackguards,” 
“was usually drunk” and used to get 2 or 
3 bottles of spirit a day”, and drauk bhang 
as well. This witness also states that short¬ 
ly after the execution of the said deed, the 
Deputy Commissioner was obliged to 
“banish” defendant from the city. 

The rest of the evidence is very similar 
in its purport and proves conclusively that 
defendant was incapable of forming a rational 
judgment on matters of business and that 
all who came into contact with him (except 
possibly on rare and isolated occasions) must 
iiave known of his unsoundness of mind. 
Plaintiffs’ father had frequent dealings with 
him and we cannot believe that he was 
ignorant of defendant’s weakness of intellect. 

We agree, therefore, with the findings of 
the lower Courts upon these points. 

Mr. Shadi Lai contends that in any case 
plaintiffs are entitled to recover suras actually 
advanced by them to defendant, and in this 
connection relies upou the provisions of 
section 65 of the Indian Contract Act. But 
in a case of this kind, the decision of their 
Lordships of the Privy Council in Mohon 
Bibee v. Bharmo Das (1) is in point and 
upon its authority, we hold that these provi¬ 
sions are not applicable and that plaintiffs’ 
claim even lor a refund of sums advanced to 
the defendant must fail. We accordingly 
dismiss this and the connected appeal and 
application for revision with costs. 

Appeal disinissed. 

CD 30 c. 539; 5 Bom. L. R. ill; 7 C. \V. N. 441; 30 
I. A. 114. 
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8EETHAFAMA CBEITIAR V. ERISTNA ROW. 


MADRAS HIGH COURT. 
Second Civil Appeal Xo. 61 of 1910. 

Februaiy 8, 1912. 

Fresent :—Sir Ralph Benson, Judge and 
Mr. Justice Bakewell. 

T, SEETHARAMA CHETTIAR and 
OTHERS—Plaintiffs—Appellants 


M. KRISTNA ROW, the Devan Trustee 
OF Raainad Samastanam, (vacated the office), 
; RAJAH RAJE5WARA SETHUPATHI 
alias MUTHURAMALINGA SETHU- 

PAIHI BRODGHr ON RECORD AS RESPONDENT 
IN THE PLACE OP THE DeWAN TrUSTEE— 

Vide Order on C. M. P. No. 2:165 of 1910, 
DATED 16th December 1910—31st Defendant 

—Respondent. 


Execution oj dcct'cc — lypUcatiou, for execution oj <i 
decree h>j .'‘nh—Sotc !<toifcd by High Court—Worrout 
fees not paid —Appticoiion ' struck o(fEffect of such 
order—cu n Procedure Code (Act Xll’of 1882), s. 295— 
Ecnlisution of assets. 

An order jiasscd on an execution petition ending 
itli tlio Words Petition struck cfT” is an order not 
known to tl»e law and its effect lias to be determined 
by a consideration of the circumstances of the case 
and the terms of tl.e order itself. 

Where, tliercfore, an application was made for the 
execution of ii decree by sale of a debt, but the appU- 
cants iailoil to pay certain warrant foes, as the sale 

liad been stayed by an order of the High Court, and 

the petition was, consecpiently, "struck off," the’order 
simply amounts to ail adjournment sine die. Keen if 
the warrant fees ha<l been paid, the Court could not 
have prcceoded with the application at that stage. 

Where moneys arc realised on a personal decree 
and m e.xeciihon, they are assets realised under sec 
tion 295, Civil Procedure Code. 


Second appeal against the decree of the 
Dietiict Court of Madura in Appeal Suit No. 
527 of 1908, presented against that of 
the Court of the Additional Subordinate Judge 
of Madura, in 0. S. No. 52 of 1908. 

Mr. U. Stihrahmania Aiyar, for the Appel¬ 
lants. 

Mr. K. Srinivasa Iyengar, for the Respond¬ 
ent. 


JUDGMENT.—The first question in this 
case is as to the effect of the order of the 3Ist 
January 1902, ending with the words ‘‘Petition 
struck off.” It ha.s been repeatedly held 
that such an order is not known to the law, 
and that its effect i.^ to be determined by a 
consideration of the circumstances of the case 
and the terms of the order itself. In tlie pre¬ 
sent case, the application was for execution of 
a decree by sale of a debt, and as we read the 
order, it states that the applicants had failed 


to pay certain warraufc fees into Court, and the 
sale had been stayed by an order of the High 
Court and then adds: i’etition struck off.” 
We do not agree with the District Judge that 
the words regarding the stay of execution 
were written by a clerk and form no part 
of the order of the Court. If the applicants 
had made the requisite payment, the Court 
could not at that date have proceeded with 
the application, and there was, therefore, no 
reason for puni.shiDg the applicants for their 
default by the dismissal of their petition; and 
it would have been a reasonable exercise of 
the Courts discretion to adjourn the matter 
pending further orders of the High Court. 

We are of opinion that the terms of the 
order show that the Court merely declined to 
proceed further with the application at that 
time, and that it amounts to an adjournment 
Sine dte. We do not think that proceedings 
subsequently taken by the applicant.s have 
any bearing upon the question of what was 
the intention of (he Court when it passed 
the order. 

The second question is, whether the sum of 
which the appellants claim rateable distribu* 
tion, was realised ill execution. A compromise- 
decree was made in a euit to which the appel¬ 
lants were parties, which we construe as 
directing payment by the Rajah of Ramnad 
of a certain sum to the plaintiff therein, and 
that any monies recovered should be subject 
to rateable distribution among the creditors 
of the Rajah who might be entitled thereto. 
As trustee under a deed of settlement 
executed by the Rajah, the then plaintiff was 
bound to pay a monthly allowance to the 
Rajah, and the learned District Judge was 
apparently of opinion that the plaintiff should 
have withheld that payment from the Rajah, 
and distributed the amount among the parties 
to that suit. No such direction is, however, 
contained in the compromise* decree, and it 
would scarcely have been safe for the plaintiff 
to have paid away the trust monies in his 
hands otherwise than in accordance with 
the terms of tlie trust or the express order 
of the Court. The compromise decree is a 
personal decree against the Rajalr and could 
only be enforced by tlie ordinary process of 
execution; and the monies in Court wore 
realised under such process. In this view, 
there is no ground for the suggestions of the 
District Judge that the action of the then 
plaintiff amounted to a fraud upon the Court. 
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For these reasons, we are of opinioQ that the 

monies distribated amonor the respondents 
were realised in execution within the meaning 
of section 295. Civil Procedure Code of 1882. 
at a time when an application by the appel¬ 
lants for execution was pending in the Court, 
and that they were, therefore, entitled to bring 
this suit for a refund. The decree of the 
lower Appellate Court is reversed and that 
of the Subordinate Judge restored. Haying 
regard to all the facts of the case, we make 
no order as to costs, in this or in the lower 

Appellate Court. 

Decree reversed. 


PIJNJAU CHIEP COURV. 
Sbconu Civil Apdeal No. 334 op 1911. 


The first ground of appeal raises a question 
of the jurisdiction of the lower Appellate 
Court to deal with the case, based on the 
Full Bench rulings {_Mukatnmad Afzal Khan 
V. Nand L>tl (1) and Abdur Rahman v. 
Oharag Din (2).] The ruling in Abdur Rah- 
man v. Charag Din (2) is clearly not in 
point and need not be discussed. The ques¬ 
tion involved, with reference to the ruling in 
Muhammad Afzal Khan v. Nand Lai W, 
has been considered at length in Iftikhar 
All V. Thakar Singh (3). It is observed 
that our brother Rattigan was a mem¬ 
ber of the Bench giving that decision and 
he was also one of the Judges composing 
the Full Bench in Muhammad Afzal Khan v. 
Nand Lai il). Great weight attaches, there 
fore, to the construction recently placed on 
the Full Bench ruling, and we ourselves are 
entirely at one with the learned Judges who 
have decided the case of Iftikhar Ali v. Thakar 
Singh (3) and consider that their decision 


May 9, 1912, 

Preoenh —Mr. Justice Kensington and 
Mr Justice Chevis. 
GUJAR—DeFENDANC—A ppellant 

versus 

If'ATTEH JANG and oraess—P laintiffs— 

Respondents. 

VnU'ithn of suit -^Appcal^Junsdictivn-Prconp- 


tion sfta. • . » t* 

For Uto pui-posos of detormuiing the course ot ap¬ 
peal in a pre-emption suit, the value for purposes of 
inrisUiutiou must only bo looked at, aud not tho 
amount which tlio pre-emptors my have to pay. 
[(tikhnr Ali v* Thnknr Stn^jhy \o Ind. Cas* oi/, 

Af-M ian„ V, X.,nd L;l. Ifi 1*. U. 

1-Hi P L. R. 190S; 13 1‘. w. R. inu7; Abdur Huh,nan v. 
ch'traj Din, 10 F. R. 19^3,120 F. L. R. 190i, distm- 


guishod. c XU 

Second appeal from fcl^e order of the 
Divisional Judge, Hoshiarpur, dated 22ud 
Dece-nber 1910, modifying that of the 
District Judge, Hoshiarpar, dated 2nd 
December 1909, decreeing plaintiifs’ claim. 
Sheikh Umnr Bakhsh, for the Appellant. 
i\Ir. Fazld-Hussain, for the Respondent. 
jUDGMENT.—This is an appeal by the 
vendee in a pre-emption suit against the 2nd 
pre-emptors, wlio have paid Rs. 0,0)0 and 
taken over the land, in respect only of an 
item of Rs. 7C0 disallowed from the price by 

the lower Appellate Court. 

There is a cross-objection by the pre- 
eraptois as to a further item of Rs. 420 
allowed to the vendee in both Courts. 


should be followed. 

Our conclusion is. therefore, tliat for pur¬ 
poses of determining the course of appeal in 
pre-emption suits, we have to look only to the 
jurisdictional value of the suit, and not to 
the amount which the pre emptors may have 
to pay. The Divisional Court rightly 
assumed jurisdiction to deal with the case. 

On the merits of the two comparatively 
trilling suras covered by tho appeal and 
cross-objection we need only say that uRer 
looking closely into these matters, we think 
that the learned Divisional Judge is right on 
both points. 

Both appeal aud cross-objection are accord¬ 
ingly dismissed, the parties paying their own 
costs in this Court. 

Appeal and rross objection disniisssd. 

(1) Iti P. 11. 19JS; 145 P. L. R- I9 03i 13 P. W 
R. 1007. 

<2) 19 P. R. 190$: 129 P. L. R, 1908. 

(3) 15 Ind. Cas. 347. 
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8INGANAMALA KRI8HNAMACHARLD V, SINGANAMALA VENKATAMMA. 


MADRAS HIGH COURT. 

Appeal against Order No. 19 op 1911. 

January 24, 1912. 

present :—Mr. Juatice Abdur Rahim and 
Mr. Justice Sundara Aiyar. 
SINGANAMALA KRISHNAMACHABLU 

AND ANOTHER—APPELLANTS 

versus 

SINGANAMALA VENKATAMMA, minor 

HT GHARDIAN AND FATHER POTHI LAKSH- 

MANACHARLU— Respondent. 

Succcgsion Cerftjlratc Act (VII of ISS9), as. 4, 9 _ 

Minor—ApiAylng throuyh nohirnl guarduin—Issue of 
certificate. 

A succession ccrtilicate may be giantcd to a miiioi' 

on application nmdc by him througli his natural guar* 
dial). 

Otherwise, section 4 of tlie Succession Certificate 
Act would stand in the way of tho minor suing for the 
etl’ccts of the deceased father and no such suit could 
be filed during his minority. 

Ex parte Mahudev Gangadhir, 2S B. 341; G Bom. L. 
11. 281; Gnlahchaml v. Moti, 2o B. 523; 3 Bom.L.ll. 795, 
considered. 

Kali Coomar V. 'Lira Prnsaniiu Mukerjec, o C. L. It. 
617and Ham Knar v. Sardar Singh, 20 A. 352, fol¬ 
lowed. 

Iho provisions of section 9 of the Act can be satis¬ 
fied by the guardian deinisiting the necessary security 
on behalf of the minor. 

Appeal against order of the District Court 
of Kuniool, dated the 10th October 1910 in 
C. M. P. No. 166 of 1909. 

Mr. B. Nitrasiinha Row, for the Appellants. 
Mr. 1. V. Scshogiti Iyer, for the Respond¬ 
ents. 

JUDGMLNr.—-The question raised before 
us in this appeal is wliether a succe.ssion 
certificate can be granted to a minor on appli¬ 
cation made by him through his natural 
guardian. We answer the question, which 
is not absolutely free from difficulty, in the 
affirmative. Apart from section 9 of the 
Succession Certificate Act VII of 1889, which 

we shall consider pre.senily, there is nothing 
in the Act whicli precludes a minor from 
applying for a certificate, while we find that 
sections 8 to 13 of Probate and Administra¬ 
tion Act, V of 1881, prohibit grants of Pro¬ 
bate and Letters of administration to minors. 
If the minor is the heir of deceased, as is the 
case, the property will vest in him and he 
would be the person entitled to institute 
suits to recover debts due to tlie estate. 
Section 4 of the Succession Ccttificafe Act 
lays down that no Court shall pass a decree 
against a debtor of the deceased person in 
favour of a person claiming to be entitled to 


the effeefca of the deceased except on the pro¬ 
duction by the person so claiming of a certifi^- 
cate issued under the Act. Now if where 
a minor is so entitled, the certificate were 
to be granted to his guardian, as suggested in 
Ex parte Makadev Oangadkar (1), therequire- 
ments of section 4 would be satisfied; and if 
the certificate could not also be granted to the 
minor, as held in Onlabchand v. Mott Chalroji 

(2) , the result would be that no suit could 
be instituted at all during the minority of 
the heir, a result which could not have been 
contemplated by the Legislature. Section 
9, DO doubt, lays down that, whenever the 
Court considers it desirable to take security 
from the applicant, it shall require him to 
execute a bond with two sureties, and it is 
argued that, as minor cannot execute such a 
bond, it must be held he is incompetent to 
apply for a certificate. But we think that 
execution of the bond by the guardian on 
behalf of the minor applicant would bind the 
minor and thus satisfy the provisions of 
section 9. In our opinion, therefore, this 
section does not present any serious difficulty. 
We may observe with reference to the 
Bombay decision that tlie attention of the 
learned Judges, who decided these cases, does 
not appear to have been drawn to the difficulty 
that would arise in collecting debts of the 
miuor heir of a deceased person, if this 
view Of the law were to bo accepted as sound. 

On the other hand, the Calcutta and the 
Allahabad High Courts have held in Kali 
Coomar Ckatterjee v. Tara Prosunno Mooheriee 

(3) and Ram Knar v. Sardar Singh (4) 
that a certificate can be granted to a minor. 
We think this is the correct view and dismiss 
the appeal with coats. 

Appeal dismissed. 

(1) 28 B. 344; 6 Bom. L. H. 281. 

(2) 25 B. 523; 3 Bom. L. K. 795. 

(3) 5 C. L. K. 517. 

(4) 20 A. 352. 
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SOMi BALI-ACHARTAR V, THIRUYENKATACHARIAR. 

MADRAS HIGH COURT. 

Second Civil Appeals No. 1484 and 1590 

OP 1909. 

April 23, 1912. 

Present'. —Mr. Justice Sundara Aiyar and 

Mr. Justice Ayling. 

SOMA BALDACHARIAR and others — 

Appellants 

versus 

THIRUVENKATAOHARIAR and otrers 

—Respondents. 

HindiL Law —Ceremonial Laio — Usage—Right to re- 
ceivehonours ina tetnple—Right to detertnine precedence 
in the distribution of hononrs-’Injiinction — Jn-risdiction 
of Civil Coiiris — Usage, whether can override texts of 
Shastras—Jfejnora;tc/«m of objection — Dainages claimed 
bif only one oj objectors—Common basis of claim — 
Award oJ damages to all. 

Civil Courts have jurisdiction to determine the 
order of precedence in the distribution of lionours in 
a temple and to protect, by an injunction, persons 
liaving a right to the first honours from such right 
being infringed by others \Yho are entitled to the sumo 
honours subsequently. 

Sri Rungachariary. Runga.<awinij, 32 M. 291, 5 M. I». 

T. 33; 3 Ind. Cas. 831, followed. 

Where a long established usage in a tempie has 
determined the rights of partictilar persons to receive 
the first thirthams, such usage will be followcil by 
Civil Courts, even though it may bo an itinovation on 
any prescribed rule of tlio Iliuuu Shastra.s. unless the 
text of the latter is of such coercive authority that it 
cannot be disobeyed. 

Where, in the tnemorandum of objections put in by 
the respondents-plaintiffs in an appeal, only one plain* 
tiff claimed damages for an infx'ingcmcnt by tlio de¬ 
fendants of a right common to all the plaintiffs: 

Held, that damages could be awarded to all the 
plaintiffs as the basis of the claim was common to 
them all. 

Second appeal against the decree of tlie 
District Court of Tanjore, in A. S. No. 220 
of 1909, presented against the decree of the 
Dirttriot Muusif of Shiyali, in 0. S. No. 133 
of 1907. 

Messrs. T. R. Ramachandra Aiyar, T. R. 
Kriihnaswami Aiyar and Snbran'^anya Aiyar, 
for the Appellants (in No. l-AS-t). 

Messrs. T. Rangachariar and K. S. Krishna* 
swami Aiyangar, for the Re.spondents (in No. 

1484). 

Messrs. T V. Gopihawmy ^fHdaliar and 
G. S, Ramachandra Aiyar, for the Appellants 
(in No. 1590). 

Mr. K. S. Krishnaswami Aiyangar, for the 
Re.'apondents (in No. 1590). 

JUDGMENT. 

S. A. No. 1434 OP 1909. 

The plaintiffs in this case are persons who 
are entitled to the 1st, 3rd and 4tli thirthams 


in the temple of Thirunagiri Rauganatha 
Swamy. Defendants Nos. 7 to 23 are entitled to 
ihirtham qXoxiq with them. Defendants Nos. 1 to 
3 are the trustees of the temple and defendants 
Nos. 4 to 6 are the Archakas, whose duty it is 
to carry on the daily worship of the idol. 
The object of the suit is to establish the 
plaintiffs’ right to receive the thirtham first 
after the conclusion of the siva and Sathu* 
murai, that is, after the recitation of Tamil 
Vedas and hymns. In the plaint, the 
plaintiffs ask also for the establishment of 
their 1 ights to other emoluments appertain¬ 
ing to the office they hold, but the right 
to these other honours and emoluments was 
really not denied by any of the defendants. 
There was a previous suit by some of the 
defendants jointly entitled to the lat 
thirtham along with the plaintiffs for 
the establishment of their right to the honours 
and emoluments attached to the office. That 
suit was against the trustees and the suit 
ended in a ompromise which will ba referred 
to hereafter. 1’he plaintiffs stated that while 
that suit was going on, the trustees and the 
Archakas acting in c.>rabinatiou introduced 
au innovation which consisted in the 
Archakas taking the thirtham before it was 
offered to the plaintiffs and the other co¬ 
owners of the lir.st thirtham office. The 
plaintiff.s .stale that at the time of the 
compromise in the previous suit, the parties 
agreed that thi.s innovation should be put 
au end to, but it was considered unnecessary 
to enter this understanding in the compro¬ 
mise. 

Both the trustees and the Archakas deny 
the particular right set up now, namely, that 
the Arc^iakas should not take the thirtham 
before it is given to the plaintiffs. In the 
written statement of the Archakas in para. 6, 
they state: 

‘‘ It is al ways the practice for these 
defendants to take the thirthim first and 
then serve it to the plaintiffs, etc. It is in 
consonance with the custom, the Shastras aud 
practice. It is included in religious rights 
aud ceremoniies. The plaintiff has no right 
to ask for any relief in that regard in a Civil 
Court.” 

In addition to the issues relating to the 
merits, there was an issue as to the right of a 
Civil Court to take cognizance of the suit. 
Both the lower Courts have found as a matter 
of fact that according to the usage and 



410 


INDIAN OASES. 



SOMA BALLACHARIAR V. TUIRDTENEATACHARIAR, 

practice of the temple, after the Siva 
and Sathumiirai were over, the Archakas were 
notin the habit of taking themselves 

before making the distribution to the thir- 
thamgnrs or to the various persons entitled 
to precedence in the distribution of the 
thirtham. That finding is based on the 
oral evidence in the case as well as on 
three documents. It has been contended in 
second appeal before us that these documents 
have been misconstrued; and in the course of 
the arguments it was also urged that two of 
these documents, namely, Exhibit Band Ex¬ 
hibit I, are not admissible in evidence at all 
against the defendants. Exhibit B is nob of 
much importance. It is an agreement executed 
between the holders of the offices of the 
first and second thirthams and the defendants; 
the Archakas and trustee were not parties to 
it. The inadmissibility would really be a 
matter of no conseQuence, as it is stated that 
it svas superseded by Exhibit I, which was 
executed in the year 1856. This document 
is an award passed by first and second 
defendants’ father who was then the 
trustee of the temple. It set out the 
rights of tlie thirthimgars. It was 

apparently contended before the District 
IVlunsif that it would in no way hind the 
Archakas and trustees. But there was 
evidence before him showing that the 
Archakas were also parlies to the dispute 
and that they made statements regarding 
their rights. The document does not contain 
any reference to /Ircta/rtt’** rights to take the 
thirlhavt fiist and both tlie Court.s have 
drawn the inference from that fact that no 
each right existed at the time, as otherwise it 
would have been put forward. How far this 
infer ence is well founded is not really a. mat¬ 
ter for our consideration in second appeal. 
No objection was raised in the grounds of ap¬ 
peal in the lower Appellate Court to the ad¬ 
missibility of the document in evidence against 
the Archi'kas or the trustees, evidently be¬ 
cause the dociiineiib was put forward by the 
defendants themselves. The contest in the 
lower Appellate Court was about its effect as 
against the Archakas and the trustees. If 
tho ({uestioii of il.s admissibility had been 
raised, the District Judge would, no doubt, 
have had to consider whotlior, as found by the 
Dislricb Munsif, the Archakas themselves were 
not really parties to tlie dispute which was 
settled by the compromise. We cannot allow' 


any question regarding its admissibility to be 
raised at this stage. 

The 3rd document is Exhibit A, the compro¬ 
mise in the previous suitO.S. No. 100 of 1906, 
In that suit some of the first thirthamgars 
claimed the right to be given the thirtham 
first though no express statement was made 
in the plaint that the Archakas were not en¬ 
titled to take it before them. In Exhibit IV, 
the written sfatemeut put in by the second 
defendant in that suit, the Archakas^ right 
now put forward wa.s alleged. In the 
compromise the right of the thirthamgars 
was stated in the term in which it was put 
forth in the plaint. 

The Archakas^ right was neither affirmed 
nor denied; bub both the Courts believe the 
evidence adduced on behalf of the plaintiffs 
showing that Archakas' right was denied and 
that the denial wao agreed to by the agent 
of the 2nd defandant, one of the present 
trustees who undertook to abolish the new 
practice. There is no question for considera¬ 
tion in second appeal with respect to the 
documents. None of these docaraonts can 
be said lo have been misconstrued. We 
must, therefore, accept the finding that 
according to tho usage of the temple, the 
Arch-i'nas have not been taking the thirtham 
before offering it to the thirthav^gars. 

The point chieHy urged in the second 
appeal is that, according to the texts of Hindu 
religious books dealing with the way in 
which thepwjfzand ceremonials in Vaishnava 
temples following vaikanasa sutra should be 
conducted, it is a part of the ceremonial 
enjoined that at the end of piya, the Archakas 
should sip the .sacred water or thirtham 
and only thereafter distribute it to the 
Goshti, including those who have special 
rights of precedence. It is contended that a 
religious privilege like precedence in 
thirtham cannot be acquired in contravention 
of the rules of the Hindu Sastras and that, 
liowevei long a practice in contravention of 
the Sastras may have been in existeL:ce, no 
one can acquire a legal right to compel either 
the trustees or the worshipping Archakae to 
continue to act against the injunctions of 
the Sastras and that these latter must be 
at liberty to rectify any practice that may 
be agaiiKsb the Sastras. b'or the respondents 
it is contended that usage is really the 
determining principle as to tho ceremonial 
to be observed in a temple, that what has to 
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be looked to is whether any particular text 
of the f^astras has been adopted in the 
usage of any temple and that there are no 
texts of such paramount authority as to make 
it impossible for a temple to adopt a uaage 
which may be contrary to what is laid 
down by them. The texts produced by the 
plaintiffs have been interpreted before us in 
different ways by both sides. As we 
understand the contention raised by the de¬ 
fendants in the lower Court, it was, not that 
the defendants were entitled to introduce an 
innovation which would not be questioned by 
the plaintiffs, but that the practice of the 
temple was in support of the defendants’ 
case. It would appear, no doubt, that before 
the District Munsif the contention was 
urged that, according to the Sastras, it was 
a part of the puja or the ceremonial of 
worship that at the conclusion of the pw.m, 
the ^rc^iai^as should sip the sacred water. 
Bub it does nob appear to us that this was 
relied on as justification for any innovation. 
The texts appear to have been cited partly 
to support the defendants’ evidence as to the 
actual usage and partly perhaps to show that 
a right which is against the injunctions of 
the Sastra:i could not be legally acquired 
by a usage which was contrary to the texts. 
We ate unable to say that it has been proved 
in this case that there are any texts of such 
coercive authority as to set aside a usage 
with respect to rights regarding thirth irna, 
that is, that there are any texts the dis¬ 
obedience of which has been proved to make 
it impossible that the plaintiffs could have 
the right to the thirtham in preference to 
the Archakas. 

In the course of the arguments, another 
point was put forward. Briefly, it is this: — 
the plaintiffs admittedly have the right to 
the thirtham only after the puja is over, 
the puja now including the Siva and 
Sathumurai. It is contended that a person, 
who is entitled to thirtham after the con¬ 
clusion of the puja^ cannot, by virtue of this 
right,- object to any change in the puja 
which would be in accordance with the 
Santras requiring or permitting the Archaka 
to sip the sacred water as a part of the 
ceremonial of the puja. This contention 
again it is unnecessary to deal with in tliis 
case. If the trustees or the Archakas have 
a right to introduce such an innovation 
and if in the assertion of such right they in¬ 


troduced it, it will then be time to consider 
whether the plaintiffs on account of their right 
to the first thirtham^ can object to any change 
which would have the effect of postponing 
their getting the thirtham until the Archakas 
have taken it. As already stated, this 
was not the case of the defendants in the 
lower Courts. Their contention was not 
that they introduced an innovation but that 
the practice which they in no way violated 
allow the Archakas to take the sacred water 
first. On that question, the findings of the 
lower Courts are conclusive and must be 
accepted. With respect to tlie question of 
jurisdiction, the case of Sri Rungachariar v. 
Ruvgasami (1) is practically on all fours 
■with this case. If the plaintiffs have a right 
to have their right to receive the thirtham 
first protected, then they are also entitled 
to aak the Court to decide for the protection 
of that right that the Archakas should 
nob take the thirtham before them. Ah 
pointed out in that care, tiie question itself 
is one of precedence, and whether the plain¬ 
tiffs are entitled to precedence over the 
Archakas or not it has necessarily to be 
decided by the Court. The objection taken 
to the finding, tlieiefore, cannot be sustained. 

Tlie defendants complain that the form of 
the injunction granted by the lower Courts is 
likely to lead to inconvenience in practice. 
There is a negative injunction against the 
Archakas and the trustees that they should 
not interfere with the plaintiffs’ rights, and 
tliere is also a positive injunction that they 
should show the plaintiffs the maryadas or 
honours, mentioned in the decree. We 
think that the plaintiffs’ rights will be 
sufficiently protected by the negative injunc¬ 
tion. The words, therefore, after “defen¬ 
dants Nos. 7 to 23”, in clause 3 of the 
District Munsif’s decree, will be expunged. 
In other respects, the decrees of the lower 
Courts will be confirmed. The appellants 
must pay the plaintiffs the costs of the 
second appeal. 

S. A. No. 1590. 

With respect lo the memorandum of 
objections in S. A. No. 1690, both the Couria 
having found that the plaintiffs’ rights have 
been infringed, it must be held that they 
arc entitled lo some damages. The Dis¬ 
trict Judge disallowed the claim because the 

(1) M. 2Ui; 5 M. L. T. 33; 3 hid. Cas. bbl. 
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memorandara of objections before him was 
presented only by one of the plaintiffs, name¬ 
ly, the 12th plaintiff. Bat he was entitled 
do so on behalf of all and there can be no 
doubt that he did act on behalf of all as he 
did not claim any damages individually. The 
District Judge also says that there was no¬ 
thing to show which particular plaintiff suffered 
annoyance. But as he himself points out, the 
right to the damages arises from the infrac- 
lion of the plaintiffs" right and it is immate¬ 
rial whether any, and if so, which of them suffer 
any annoyance. We must, therefore, modify 
the decree by decreeing Rs. 5 damages 
against the appellants. There will be no order 
as to costs on the memorandum of objections. 

Decree modified. 


iMAURAS HIGH COURT. 

First Civil Appeal No. 120 ok 1910. 

April yO. 1912. 

rresent'.-^%\v Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

Sri ABHINANA PURNA PRIYA 

VKDAGI BHASKAR TIIIRUAIAL RAO 
SAHEB —Defendant—Appellant 

versus 

ARNI RANGASAWMY RAO SAHEB 
—Defendant—Respondent. 

Ilin'-hi LitIV — ImjKtriiblcc.itofe—S'icccs-^ion-^Maintc/f 
((n.fc—licinvtciieifS of I'clationshii). 

The rigiiL of a fatiiily mcnibur to claim inainteimnce 
from tliu liul<lcr of an iinpiirtible estate must be de* 
citlctl on tliu footing of tUc estate being joint anil 
niiist depend on tlie (piestion vvliether, if tlic estate 
^vere |)aitiljle, the porsou claiming the nminteuaiice 
Would be entitled to maintain a suit foe partition. 

'I'lie question of .succession to an impartible estate 
discussed. 

The degree (»f relationship for <letermining the right 
to maintenance out of au impartible estate must be 
taken to be the same as for determining the right to 
partition in the case of a partible estate. 

Tlie right to mainlenanoo is not lost by reason of 
I lie fact tliat tlie person claiming maintenance is only 
an adopted and not an iinrum son of his father. 

The fact that a nietnber is removed more than three 
degree.s from the common unci;stor is not a bar to his 
succession liy survivorship and, therefore, is not a bar 
to liis right to maintenance. 

Appeal against the decree of the District 
Court of North Arcob, in O. S. No, 20 of 
1908. 


Messrs. P. R. Qanapati Iyer and K. Y. 
Adiga^ for the Appellant, 

Messrs. S. Srinivasa Aiyangar and S. Dora- 
sawmy Aiyar, for the Respondent, 

JUDGMENT.—This appeal is by the de¬ 
fendant, the jagirdar ot Arni, in a suit insti¬ 
tuted by the plaintiff to establish his right 
to receive maintenance from the defendant 
at Rs. 60 per month and for the recovery of 
arrears at the same rate from July 1905. The 
plaintiff is the adopted son of one Lakshmana 
Rao Saheb, who was the grandson of the 
plaintiff’s grandfather’s grandfather, Tiru- 
mal Rao &abeb. Timraal Rao had two 
sons, Srinivasa Rao and Venkata Rao. 
The defendant is the grandson of Ven¬ 
kata Rao by adoption and the p'aintiff 
is the great-grardsoii of Srinivasa Rao. 
The jagir of Arni is an impartible estate 
descendible to a single heir according 
to tlie rule of lineal primogeniture and is 
included in the schedule to the Madras Im¬ 
partible Estates Act. The plaint alleges that 
the jagir is a joint ancestral hereditary estate 
of the family of the parties and is subject to 
the liability under the Hindu Law of 
providing for the raaiiiteiiance of the 
other members of the family. It alleges 
further that whatever may be the nature 
of the estate, the defendant i.s bound to 
make suitable provision for the mainten¬ 
ance of the other members of the family 
according to the established usage. The 
plaintiff after the death of his father, Laksh- 
mana Rao, made an application tj the Court 
of Wards (which was then in possession of 
the estate on behalf of defendant) asking for 
the award of maintenance to him; but it 
refused to recognise Ins right and the Govern¬ 
ment confirmed the order of the Court of 
Wards. The defendant in his written state¬ 
ment denied that the jagir was common 
family property, out of which collateral male 
relations would be entitled to claim mainte¬ 
nance, and contended that even if it were a 

joint impartible estate; the plaintiff could 
not claim maintenance as he and the 
defendant were removed from each other 
more than three degrees fi'oni their common 
ancestor and the plaintiff was not in such 
a degree of relationship as would entitle him 
to claim partition if the estate were not 
impartible. The defendant also denied 
what he understood to have been alleged 
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intV.e plaint that he was in possession 
of the other joint family property in addition 
to the jagir- Other contentions were also 
raised hy the defendant which it is unneces¬ 
sary to refer to for the purposes of this judg- 

raenfc. . , . 

The Disfcricfc Judge in his judgment says 

that “that the jagir is an ancestral hereditary 

estate of the family is admitted. The plaint 

flays that it is joint only in the sense that 

there has been no division in the family and 
that the members of the family are entitled 
to maintenance.” He held that the re- 
motene.ss of the relationship between the 
plaintiff and the defendant did not de- 
prive him of the right to maintenance and 
that he was so related to the defendant, that 
if the estate were partible,he would be entitled 
toenforce partition. He alsi held that the 
Government order which denied the plain¬ 
tiff’s right to maintenancs did not affect him. 

In the result the lower Court decreed 
maintenance to the plaintiff at the rate of 
55 11 8 a month and arrears to the period 

claimed at the same rate. ^ 

On appeal, Mr. Gauapathi Aiyar, the 
learned Vakil for the appellant, repeated the 
contentions urged before the louver Court 
that the plaintitf’.s relationship to defendant 
was not such as would entitle him to claim 
partition of the estate if it were partible. 
Bub he went further and urged a contention, 
which is apparently opp-)seil to the admv.ssion 
made by his client in the lower Court, that 

tlie estate being impartible, it could not be 

held to be joint property of the family ot the 
parties after the decision of the Privy 
Council in Kunri v. Dooroj Knnn 

(D.ar.d that according to that decision, the 
must be held to be the absolute pro¬ 
perty of each jagirilar and not liable to 
the maintenance of any other member of the 
family on the footing of its being common 
family property. He went a step fnither and 
urged that apart from the re.sult of the deci¬ 
sion in Sm-tiij Kuori v. Veoroj Kunri (1), the 
jagir of Arni must be held to be the self- 
acquired property of the defendant and relied 
on the judgment of this Court in Appeal 
Suit No. 25 of 1871, in a .suit instituted by 
the plaintiff’s adoptive father against the 
defendant’s grandfather, lirumal Rao, for 
maintenance. We are of opinion that the 

(1) 10 A. 272; 10 I. A. 01. 


defendant should not be allowed to set up 
this new plea relating to the cnaracter o 
the estate owned by the defendant, lb 
is no doubt, true that in Appeal Suit No. 

25 of 1371, this Court observed that 
“it bad been conclusively adjudged by 
the decision in the former suit between the 
parties that the property is self-acquired 
by the defendant under a sonad and awarded 
maintenance to Lakshmana Rao on the terras 
of the Sana,I which bound the lagirdar 
to provide for the maintenance of the 
members of the family according to u.sage 
and the orders of the Government. The 
former suit referred to in Appeal Suit No^25 
of 1871 was apparently Original Suit 
No. 76 of 1868. The view that then 
prevailed was that the holder of an un- 
settled palayam like Arni had no heritable 
proprietary right in the palayam and that 
each successive holder holds under a fresh 
title created by the gift of the Sovereign 
power. The view was set aside by the Judicial 
Committee of the Privy Council in Marunga- 
puri case in Colkchr of Trichinopohj v. Lakka- 
rnant (2), svhich decided that nolsvit.i. 
standing the absence of a permanent settle¬ 
ment, the holder of such palayam might be 
the holder of a heritable estate. The pre¬ 
vious decision of this Court m Appeal Suit 
No 25 of l'.7L proceeded, theiefore, on a 

view of the law which is no longer support¬ 
able. The defendant’.s contention^ is con¬ 
trary to his own statement in Exhibit F, 
the plaint in a suit instituted by him again.st 
the Secretary of State for India in Council, 
in which he stated that the jagir of Arm is 
the ancestral hereditary estate of this 
plaintiff and has been held hy liim and his 
flaccrssm-s in liereditary proprietary right. 
It is also, as already mentioned, contrary to 
his explicit admission in the lower Court in 
this case. We have no doubt that the con¬ 
tention is entirely unsustainable. Bat 
whatever its merits may be, we cannot 
permit the defendant to rai.se it here on 
appeal, especially as the question is not 
one purely of law. 

Another c^intenioii, admittedly not raised 
in the lower Court, is that whatever might be 
the former tenure of the jagir, the defendant 
is now holding under a fresh sanad, dated 
14lh April 1909, according to the terms of 

t2) 21 W. U, 358; U B. h. R. 115; 1 I. A. 282. 
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whic): the defendant is bound to give main* 
tenance only when he is required to do so by 
the established usage of his estate and when 
in addition the Government directs him to do 
BO. Assuming that there is any substance in 
this contention based on a consideration of the 
new sanad, we must disallow it apart from 
the question whether the Government had 
any power to affect the plaintiff’s rights 
by a Sanaa granted to the defendant. 

Tt is perhaps doubtful whether we should 
allow the defendant to go back to any extent 
on the admission made by him in the lower 
Court that the ja§ir is an ancestral, undivid¬ 
ed hereditary estate of the family. It was 
made with full knowledge of the decision of the 
Privy Council in Sarttij Kuari v. Deo Jlaj 
Knari (1). But, as the argument purports to 
be based on a necessary legal inference from 
the decision of the Privy Council, we propose 
to deal with it briefly. In that case, the 
Judicial Committee held that an alienation 
made by an impartible zemindar in the North* 
Western Provinces could not he disputed by 
his son, who would be entitled to .succeed to 
the estate on the death of the alienor and tlie 
rule laid dowTi there has been subsequently held 
by the Privy Council, in Sit Ifa.m Rao Venkata 
Siirya ^fahipati 7?oma KrisJni'i Ran Bahadur 
V. The Cotut of Wards (d), to he applicable to 
the impartible estates in this Presidency. 
In Bnrtu} Kuirji v. Dearaj Kuari (1), their 
Lordships held that the son, a holder of an 
impartible estate, has not such a right by 
birth in the estate as would entitle ]jim to 
interdict an alienation made by his father. 
They observed tlmt “ The property in the 
paternal or ancestral estate acquired by birth 
under the ^htakshara Law is, in their 
Lordsliips’ opinion, so connected with the 
right to a partition tlmt it does not exist 
wliei’G there is no right to it.” Tliey were of 
opinion that the foundation of the supposed 
it'.sl riot ion ot the power of a father to make 
an alienation svas the community of interest 
which llie nifmhers of the family acquired by 
hritli and tliaf a light by hirtli did not exist 
where partition could not he enfoi’ced.” 
\ arioiis decisions wore cited before tlieir 
Lord.shlps in support of the position tlmt all 
the mernher.s of the family have such a joint 
right in an impartible estate as to entitle 

(:0 22 M. 383; 20 I, A. 83, 3 C. W. N. 415. 


them to object to the alienation by the holder 
for the time being. But their Lordships 
observed that the expressions in previous 
judgments of the Privy Council to the effect 
that the zemindari though impartible was 
part of the common family property* ’ in 
Katama Natchiar v. The Raja of Shiv-igunga 
Stree Rajah Yanumida Venkayamah 
V. Stree Rajah Yanumula Boochia Vankondora 

(5) , or in a sense the joint property of 
the joint family, [see Sitagnana v. Beiiasami 

(6) ], must be understood as having been made 
with reference to the question of succession 
and that though an impartible estate may for 
some purposes be spoken of as joint family 
property that co-parcenary in it which under 
the 'Mxtakshara Law is created by birth does 
not exist. It is strongly urged for the appel¬ 
lant that there is in their Lordships* judgment 
a clear pronouncement of the absence of all 
co-parcenary in an impartible estate and that, 
therefore, no right to maintenance could be 
claimed by a member of the family on the 
ground that the estate is the joint property of 
tlie family. But the language of their Lord¬ 
ships seems to show clearly that they were 
then speaking of the absence of a co-parcenary 
which would have entitled the co-parceners to 
partition and to prevent alienations by the 
holder. For they do not disapprove of the 
estates being spoken of as joint for purposes 
of succession. The subsequent decisions of the 
Privy Council clearly show that where a 
question of succession is concerned, an impar¬ 
tible estate may be regarded as joint and 
governed by the rules of succession appli¬ 
cable to joint property. The appellant’s conten¬ 
tion is, that, in consequence of the view 
enunciated in Sarta) Kuari Y.Deoruj KuaTiiX)^ 
the existence of co-parcenary can only be 
regarded as a legal fiction for the purpose of 
determining the heirs of an impartible estate 
and not as a fact from which any other 
deduction can be made as a consequence 
flowing from it. But this argument appears 
to us to be altogether untenable. In the 
fli.st place, the heir to an impartible estate has 
to be determined in the same manner as to 
partible property, according to the actual 
nature of the property in question, after finding 


(5) 13 M. I. A. 33.3; 13 W. R. (P. C.) 21 
(.(>) 5 I. A. 61; 1 M. 312. 
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out whether the property was separate oE 
the deceased holder and. therefore, descendible 
to his own heirs, that is, to his issue up to 
the third generation and then to his widow 
and daughter and daughter’s son and in default 
of any of these to the agnate and cognate 
relations of the deceased. It would be 
immaterial, as laid down in Katama Nalchiar 
The Bajah of Shivagunga (4), whether the 
deceased was a member of an undivided family 
or not. The succession to the property 
depends on the nature of the deceased’s right 
to it and nob on the status of the family to 
which he belonged. To find out the heir, 
therefore, the question has to be definitely 
answered whether the property belonged to 
himself either as his self-acquisition or as 
his ancestral property which devolved on 
him as single heir or whether it was the 
ioint property of himself and other members 
of an undivided family. The line of succes- 
sion in each case i.s different. In the former 
ci^e. it goes to the deceased’s own heirs, m 
the latter, it goes, in the absence of any 
issue, by survivorship to the eldest raeinber 
in the next senior line of the undivided 
family to whom the estate jointly belonged, 
though held in possession only by a single 
person. For this purpose, again, it has 
farther lo be discovered who aie members 
of the joint family to which the estate 
belongs. If. at any time, the members of 
the family then existing became completely 
divided in status with reprd to all their 
property, including the impartible estate, 
then none of those hranche.s, that became so 
divided from the branch to which tlie 
deceased, belonged would be entitled to suc¬ 
ceed so long as there are any members in the 
branch or branched whicli svib.sequently 
contiuned to remain undivided with respect 
to the estate with the branch to wliich the 
deceased belonged. When it is necessary 
to determine whether the property in fact 
belonged to the deceased alone or not and, if it 
did not belong to him alone wliat individuals 
constituted the undivided family to which 
it belonged and what individuals cannot be 
regarded as members of this family, it seems 
quite unintelligible to apeak of determining 
t!ie heir by means of any fiction. Facts 
which have been ascertained can no longer 
constitute a fiction ; nor would the fictiou 
of an undivided family enable the Court to 
determine the individuals who must be 


regarded as having constituted the family to 
•which the estate belonged. It would not 
be enough to find out with what persons the 
deceased or his ancestors were undivided at 
the time that the estate was first granted 
for, though the family may be undivided at 
the time, the estate might still be separate 
property of the person to whom it was 
granted and descend to his own heirs. But, 
notwithstanding this, when it has once made 
a descent it would become the undivided 
property of all his successors. It might as 
well at any point of time become the separate 
property of one member and again resume 
the character of undivided property in the 
hands of his successors And the rule of 
succession would vary according to the nature 
of the right of each holder depending on the 
changes in the condition of the family. All 
this seems to make it impossible to hold that 
all conception of joint property is destroyed 
with regard to impartible estates by the 
decision of the Privy Council in Surtnj Knari 
V. Deorai Kuari (1). The Privy Council has 
not really encouraged any such notion of the 
extinction of joint property with respect to 
them. In Jogendro Bhiipnti Hurrochundra 
Mukapatr.i v, Nifijanani Mini Singh{7), which 
was decided by their Lordships shortly after 
Sartnj Kii'Jriv.Deoraj Kuori (1), their Lord- 
ships held that when a zemindnr Uft a legiti¬ 
mate son and two illegitimate sons and the 
legitimate son who succeeded .subsequently 
died, the elder illegitimate sou succeeded to 
the Estate, by virtue of survivorsliip, a rule 
which would not apply unless the estate was 
the joint property of all the three sons, both 
legitimate and illegitimate of the previous 
holder. Sir Richard Couch, who delivered the 
judgment both in this case and in Sartaj Kuari 
V. Deoroj Kuari (1) does not speak of the joint 
owner.sliip being a fiction. In Imuiudipattam 
Thirngnana Koudanm Naikv. Periy i Dorasami 
(8), decided in 1900, their Lordships speak of 
theAyakndi zemindarinR ajointestate, though 
impartible" of the family. In (Tdni/.irp tlayam 
case [Kachi Knliyana Rauguppa v. Kachi Yuva 
Rengappa (9)], where the question related to 
the 5 ucce.ssioii to the impartible zeimndari 


(7) 17 I A. 128; 18 C. 151. 

(8) 24- M. 377; 28 I. A. 4U. 

(91 28 M. 508; 2 A. L. .T. 845; 2 C. L. J. 231; 10 U. 
W. N. 95; 7 Bonn L. U. 907; 15 M. b. J. 312; I LI. L. T. 
12; 32 I. A. 20. 
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of Udayarpalayam, which was elaimsd bjth 
by the heir to the separate property of the 
deceased zemindari and by persons who 
would be entitled to succeed by sarvivorship 
in case the estate was joint family property, 
their Lordships observed ; “it is settled in 
accordance with a ruling- of this Board that 
when impartible property passes by survi¬ 
vorship from one line to another, it devolves 
not on the co-parcener nearest in blood, but 
on the nearest co-parcener of the senior line of 
a position held by the principal respondent,” 
and approved of the judgment of this 
Court in Naragmli Achamma Qaru v. 
Ven\atiichnlip\thl Naganivaru (10), where 
the estate was lield to be joint property. In 
Sri Jln}a}a)fs^mi Devi Gam v. Sri Raja 
Snryanaraynna Dhafrazu Bahadar G tru (11), 
Lord Davey in delivering the judgment of 
their Lordships, speaVs of the estate held 
by the holder of an impartible zemindari in 
these terms: “Mven if impartible, it may still 
be part of the common family property and 
descendible as such in which case the widow’s 
estate of the appellant would be excluded. 
The real question, therefore, is whether it 
has ceased to be part of the joint pro¬ 
perty of the family of the first zemindar 
or (in other words) whether there has been 
an effectual partition so as to alter the 
course of descent.” In Bam Nundun Singh 
V. Jiinhi Koer (1‘^i), their Lordships (through 
Lord Davey again), speaking of the succes¬ 
sion to the Bettia estate hy a brother of the 
deceased said:—“But it appears that 

he was joint in estate with his brother and, 
therefore, was entitled to succeed him in the 
family property by survivoraliip.” Having 
regard to these pronouncements of the 
Privy Council, it is unnecessary to make 
citations from the decisions of the High 
(h)Qrts but \V 0 may refer to a sentence 
in Subraynaufja Pandyi Chnkka Talavar v. 
Siva Subrntnmnia Pillai . ‘ In determining 
wlio the single heir is according to these 
principles, we have first to ascertain the class 
of heirs who would he entitled to succeed to 
the pi'operty if it were partible regard being 
had to its naiur'^ ax co-parccJiary or separate 

(!()■) t M. 250. 

(11) 20 M. 250: 211. A. IIH. 

(12) 20 C. S2M; 7 W. N. 57; 4 UriM. L. H. GG I-; 20 
1 A, ITK. 

(12) 17 M. 210 id ]K 325. 


property and we have next to select the single 
heir by applying the special rule indicated 
above.” If then an impartible estate retains 
the character of joint property for purposes 
of succession, does it not do so where the 
question relates to the rights of maintenancs 
possessed by the members of the family to 
whom it belongs for purposes of succession ? 
There can be no doubt and it is not 
questioned that until the decision iu Sartaj 
Kuari v. Deoraj Ruari (1), the right to main¬ 
tenance on the part of the other mem¬ 
bers of the family was based on their 
joint right to the estate and to be a substitute 
for the right to partition which they would 
possess if the estate were partible. The 
Privy Council has affirmed that bisis of the 
right to maintenance subsequent to 
Sartaj Kuaii v. Deoraj Kuari (1), In Raja 
Yarla Onddi Mallikarjuna Prasada Nayadu v. 
Uaja Yarla Gadda Durga Prasada havndu{\l), 
the younger brothers of a zemindar had 
obtained partition of the joint property of 
the family except the zemindari of Devarakota 
which was held to be impartible. They 
subsequently sued for maintenance out of the 
zamindari. The Privy Council observed:— 

‘ Their Lordships fully agree with the High 
Court that the family of the parties to the 
present action has not become a divided one 
in consequence of the proceedings in the pre¬ 
vious suit to which reference has already bsen 
made. It is true that in that suit a decree 
was made for the partition ot a portion of the 
family property but it was a very inconsider¬ 
able portion and had no relation wliatever to 
the zemindari estate. As to the zemindan 
estate, tliis Board held that it was impartible 
and the consequence is that the plaintiffs, ns 
younger brothers of the zemindar^ retaiin such 
light and interest in respect of maintenance 
as belong to the junior members of a Raj 
or other impartible estate de.scendible to a 
single heir. The right to maintenance was 
rested by them on the same basis in 
haraganii Achamma Garu v. Venkata- 
chalapatki Nayanivaru (10). already referred 

Deoraj Kuari 

U; Itself, their Lordships made citations 
from previous cases which based the 
right to maintenance on the estate being 
joint property. See Periasami v. Periasami 
( 0 ); lanumjih v. Yanumuln (5); Baboo Beer 

(U) 24 il. 147; 5 C. \Y, N. 74; 27 I. A. 151. 
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Pertnb Sahee v. Maharajah Bajendar Pertah 
Sake (15). Tn Maharana Skri Fatesingji 
Jesvantsingji v. Kuvar Harisangji Fatesangji 

(16), the Bombay High Court regarded the 
right to maintenance as standing in lieu ot 
the right to partition. See also Rimmatsing 
Becharsing v. Qanapatsing (17); Ramachandra 
Sakharam Vagh v. Sakharam Gopal Vagh 
(18). In Laliteswar Singh v. Bhnbeswar 
Singh (19), Brett J., observes: “in con¬ 
sequence of the incidents of primogeniture, an 
impartibility, which by immemorial custom 
attached to the Raj, they lose their right to 
enjoy a share of the family property, bub as 
a compensation for that loss they are entitled 
to receive from the Raja certain portions of 
the landed property of the Raj as bahuana 
grants for the maintenance of themselves and 
their descendants in the male line.” In 
Venkatachella Reddiar v. Venkatachella Reddiar 
(20), Wallis and Satikaran Nair, JJ., held 
that the right to maintenance, as it was 
understood (o exist before Satraj Kxtari 
V. Beoraj Kuari (1), was not affected 
by the judgment in that ca.se. We 
have, therefore, no hesitation in holding 
that the plaintift’s right to maintenance must 
be decided on the footing of the estate being 
joint properly and must depend on the ques¬ 
tion whether if the estate were partible, the 
plaintiff would be entitled to maintain a suit 
for partition. !Much reliance has been placed 
by the learned Vakil for the appellant on 
cerlain decisions of this Court with regard to 
the question whether the successor to an im¬ 
partible estate takes it as part of the effects of 
id.s predecessor. The question there did not 
relate to the right to succession or to mainten¬ 
ance. The decision in Satraj Knari v. 
Beoraj Knari{\) has, no doubt, introduced an 
anomalous state of matter.^. Where an 
impartible estate is the joint property of the 
family, the members other than the holder for 
the time being have no such estate by birth 
as to entitle them to interdict an alienation 
by him. For purposes of alieuation, the holder 
has all the power.s of an exclusive owner. Is 
his successor then liable for all his debts as if 
he succeeded to his absolute property? On this 
question, a conflict of view exists among differ- 

(\r>) 12 M. I. A. 1; 0 W.n. (P. C.) 15. 

(IG) 20 13. 181. 

(17) 12 l'> H. 0. R. 9-1. 

(18) 2 B. 34G. 

(19) 35 C. 823: 8 C. L. J. 124; 12 C. W. N. 958. 

(20) 20 M. L. J. 394; 4 Ind. Cas. 302; 7 it. L. T. 31. 


ent Judges of this Court and of the other 
High Courts. See Veera Soorappi, v. Errappa 
Naidu (21); Eachiappa Gketitar v. Chinnaya 
Sami Naicker (22); Ramasami Naik t. Rama- 
Sami Ghetti (23); Raja of Kalahastj v. 
Achigadu (24); Harpal Singh v. Bishin Singh 
(25); Indir Sen Suigk v. Harpal Singh (26); 
Kali Krishna Sarkar v. Raghnnath Beh (27); 
Ram Bass Marwari v. Tekiit Brajo Behari 
Singh (28) and Subba Naidxt v Nagayya 
(29). We think it unnecessary to con¬ 
sider these decisions for the purpose of 
deciding the question of the right to 
maintenance with which we are con¬ 
cerned in this case. In the view we have 
taken, it is unnecessary to consider Mr. 
Ganapathi Aiyar’s contention that if the 
plaintiff has no right to maintenance on the 
ground of the jagir being joint family property 
and not the exclusive propertyof the defendant, 
he would not be entitled to it otherwise under 
the texts of the Hindu Law giving special 
rights of maintenance to various persons and 
the decisions based on them. 

We now proceed to deal with the question 
whether, on the footing that the plaintiff’s 
right to maintenance is to be regaded as 
flowing from his membership of the joint 
family to which the jagir must be regarded 
as belonging, he is disentitled to it on the 
ground that he is too remote in relationship to 
the defendant. Mr. Ganapathi Aiyar’s con¬ 
tention on this point is that the plaintiff is 
more than threo deg.'ees removed from Tiru- 
mal Rao Sahib from whom b)th he and the 
defendant are descended and that he is, 
therefore, not a joint owner of the jagir-, and 
reliance is placed on two texts of Kathyayana 
and Devala respectively, and on Manu, 
Chapter IX, sections 186 and 187, as well as on 
the writings of various commentators svho 
have accepted these texts ns authoritative. 
It is admitted that this aigument is opposed 
to the decision of this Court in Gavnridevam- 
ma Garu v. Ramandora Guru (30) , as well as 
to the decision of the Bombay High Court in 
Moro Vishvanath v. Ganesh Vithal (31) an 

(21) 29 M. 4St: 1 U. T. 287; IG M. L. J. 499. 

(22) 29 M. 4.53; 10 M. L. .1. 339; ] M. L. T. 272. 

(23) 30 M. 255; 2 M. L. T. 1G7; 17 M. L. J. 201. 

(24) 30 M. 454; 17 M. L. J. 3GI. 

(25) G A. L. J. 753; 3 Iiul. Cas. 007. 

(2(5) 8 A. L. J. 1251; 34 A. 79; 12 lud. ('as. 915. 

(27) 31 C. 224. 

(28) 6 C. W. N. 879. 

(29) 12 M. L. J. 89; 25 M. 424. 

(30) 6 M. H. 0. R. 93. (31) 10 B. II. 0. U. 411. 
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that it is not supported by any decided case. 

It is ai'gued that the decision of this Court 
is based on a inisapprehension of a text of the 
Mitakshara and that both the decisions are 
contrary to the rule propounded in the texts 
of Hindu Law. The decision in O ivunde- 
vammn Qaru v, Gam (30) related 

to the question of succession to an im¬ 
partible estate, the question being whether the 
plaintiff in the suit was a co-parcener who 
would have been entitled to partition if the 
estate were partible. In the Bombay case, the 
question was whether the plaintiff w'aa 
entitled to a decree for partition. It is 
admitted that the degree of relationship for 
determining the right to maiiitenance must 
he taken to be the same as for determining 
the right to partition in the case of a 
partible estate 1’lie texts mentioned above 
are relied on to determine tbe persons who 
are entitled to demand partition when the 
family is undivided. It is desirable to set 
out these texts. They are as follows:—^(anu, 
Rloka ISoO, ‘*To three (ancestors) water must 
be offered: To three the funeral cake is given. 
Tlie fourth (descendant i.s) tlie giver of these 
(oblations). Tlie fifth has noconnection (with 
them)." SlokalS7: “Always to that (rela¬ 
tive within three degrees) who is nearest to 
the (deceased) aapindu the estate shall belong. 
Afterwards a Sakulya shall he (the heir then) 
the spiritual teaclier or the pupil." 

Kalht/aifana •. “ Wlien one himself dies 
unseparated, his son wlio has not received 
maintenance from the grandfather shall be 
made participator of the heritage. He is to 
get, therefoie, the paternal share from the 
uncle or \)iicle*.s .con. I'he very same sliare 
shall equitably belong to all the bi’others or 
his son also .shall get. Afterwards cessation 
(t)f succe.ssion) takes place." The commen¬ 
tators explain that “lii.s sou" means the great- 
grandson of the person whose estate is divided 
because the case of a grandson is considered 
and it is stilted that the great-grandson’s son 
i.s not entitleil to any shai’e. See Vii’amitro- 
(laya, ('liaptor II, section 10. The Smriti 
(drainlrika. tive Mailhinia, the Virada Chinta- 
rnani, the Vinadii Hatnakara and Aparaika’s 
commentary on Yajnavallcyu have all been 
I'cliod on ns adopting the text of Hathyayana. 
It may bo noted that the Vinada Itatnakara 
does not quote the portion stating that the 
property does not descend below the great- 


grandson. Devala, as cited by the Viramitra* 
daya, runs thus: “Partition of heritage 

among undivided parceners and second parti¬ 
tion among divided parceners dwelling toge¬ 
ther extends to the fourth in descent. This 
is the settled law." The Viramitrodaya 
interprets it thus; “The meaning is that 
partition of heritage extends to the fourth 
degree from the proprietor. This rule is 
alike applicable if co-parceners dwell together 
in re union by reason of the expression, dwel¬ 
ling together.’ " The appellant’s Vakil would 
restrict the right to partition to Tirumal 
Rao’s son and grandson and refuse it to his 
great-grandson, the plaintiff. This does not 
seem to be in accordance with the interpreta¬ 
tion of Kathyayana’s text by the commenta¬ 
tors, for the plaintiff would be great-grand¬ 
son of Tirumal Rao who, according to the 
commentators, would be entitled to a share, 
the three degrees having to be counted from 
Tirumal Rao’s son. Apart from this, how¬ 
ever, the question is whether the texts have 
any application to the right of partition in a 
family where tbe descendants of various 
branches are living as one familj', or whether 
they do not refer merely to the mode of 
division of the estate of a certain person 
amongst those who are entitled to take as 
his heirs, that is, to cases where the question 
for determinal ion is who are the heirs 
entitled to take n person’s estate as his 
heirs and to divide it between them. Could 
they apply where a share in the estate is 
not claimed as the heir of a particular 
individual but as one of the members of a 
family of co-parceners all living together in 
enjoyment of the estate? The accepted 
principle of the Mitakshnra school of law is 
that in the case of ancestral property a 
person’s son, grandson and great-grandson 
acquire a right by birth in it. Now suppose 
there are two co-parceners, A. and H. jointly 
owning certain ancestral property. The son 
orgrandson and great-grandson of each of them 
would acquire a right in the property by 
birth. A.’sson having a right in the pro¬ 
perty, would not the son’s great-grandson 
also acquire a light by birth in the right 
that he has and similarly would not R.’s 
son’s great-grandson acquire a right in his 
interest? No doubt, if the property belongs 
\o A. or R., then, no doubt, any descendant 
of either in the third degree will not obluiq 
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& righfc by birfcb in it. But &>ft6r A., And B. 
bavB sons to thom, how cfvn this ancostral 
property be regarded as the property of A. and 
B. alone and not of their sons also? The texts 
cited refer in terms only to division among 
those who take as the heirs of a certain 
person of property which is regarded as 
belonging to him. Partition was ordinarily 
euforcible in ancient times by sons as 
against each other only after the father a 
death, though it was open to the father to 
make a division amongst his sons or to 
divide away any one of them at his 
pleasure. If he died without making a 
divisioa and his issue all remained joint 
at his death and the question was who 
were entitleJ to divide what was 
regarded as his estate, the texts mentioned 
above lay down the rule applicable to such 
a case. Whether in the case of a person 
being the sole holder of ancestral property, 
it was regarded as belonging to him so as to 
make any restriction in the order of descend¬ 
ant who would be entitled to claim a share 
when the fa.mily remained undivided at his 
death, it is not necessary to consider. It is 
unlikely that it would be so regarded now. 
But, at any rate, where ancestral property 
belongs to two persons subject to the incident 
of survivorship as between tliem, it is very 
unlikely that it was ever regarded as pro¬ 
perty of either of them so as to make the 
texts applicable. The Hindu Law does not 
contemplate the necessity of division taking 
place at any time. Suppose five generations 
descended from several brothers live together, 
they are all maintained out of the joint family 
property, the members of the Kfth generation 
beiiig quite as much in enjoyment thereof 
as those of the higher generations. It may 
be that some of them take part in tlie actual 
management of the property; they may be 
uHlising a part of it for some business carried 
on on behalf of the whole family. Now, if 
any one branch of all members up to the 
fourth generation should happen to die, is it to 
be said that the members of tlie fifth genera¬ 
tion, who weretill then in the joint enjoyment, 
would cease to be entitled to any riglit in the 
property? The principle applicable to such a 
case is really that applicable to joint owners 
and seems to have nothing to do with any 
rule of s'lpinddship. Again, if the texts in 
question are to be applied, it is by no means 
easy to determine from whom the generations 


are to be counted. If, at any point of time, 
the estate vested in a single person, it may 
be suggested that the counting should be 
from him; but what if it is not possible 
to trace any single individual in whom it 
was vested within living memory? No assis¬ 
tance can be derived from the texts in such 
a case. Nor is the matter free from difficulty 
even where such a person cau be got at. 
Suppose A. has two sons, B. and C .; and each 
of them has several generations of issue, 51, 
52, 53, 54, 01, 02, 03, and 04. Suppose 
5, 51, 52, and 0, 01, and 02, are all dead, 
then according to the texts if the descent 
is to be cast from .4., neither 53 and 54 nor 
03 and 04 would have any right to A*s estate. 
The last texts do nob provide for any one else 
being taken as the starting point from which 
the descent is to be cast, although an attempt 
was made in the Madras case lOavundevamma 
v. Ramandora Qaru (30) J to introduce 
another rule, to which we shall presently 
refer. No text-writer has been cited who 
has applied the rule to determine the limits 
of co-parcenary right where several genera¬ 
tions of co-parceners have been living 
together as one family. Chandeswara says 
that Kathyayana’s text is applicable only 
when partition nob having been made, 
property not enjoyed by one co-heir is solely 
enjoyed by another residing in the same 
Province; that the rule is one of limitation 
for the riglit to enforce partition when the 
co-parcener claiming it has not been in 
joint enjoyment, the period of limitation 
being not a certain number of year.s, but to be 
determined wiili reference to the number of 
generations that have been out of possession, 
Subodhini, a commentary on the Mitakshara, 
seems to admit that the rights to partition 
may be carried on even beyond the great- 
grandson. See We.st and Buhler, p. 652, 
and Stokes’s Digest of Hindu Law Books, p. 
355. According to the V'yavahara Mayukha, 
the text of Devala is applicable only where 
branches live together. A longer period of 
limilatiou seems to have been allowed 
where the branch claiming partition was not 
living in the same Province. In such a 
ease, the right to claim partition was 
allowed for six generations after the original 
owner. See Colebrooke’s Hindu Law, Vol. 
II, page 512, Sir T. Strange’s Manual of 
Hindu Law, pages 327 and 396, and also T. Ti, 
Strange’s Manual of Hindu Law, para. 347, 
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In the Bombay case already referred to, Aforo 
Vishvnnath v. Oanesh Vithal (81), one Nahav 
was the original acquirer of the property. 
The plaintilTs who claimed partition were 
beyond, while the defendants were within, 
the fourth degree from him. The plea on the 
merit? was that the parties had been in a state 
of separation for 50 years; but it was also 
urged by Mr, Mandlik that after three steps 
of descent from the acquirer of the family 
property, a claim to partition would cease. 
This contention was not accepted. West, J., 
observed: ‘Where two great-grandsons lived 
together as a united family, the son of each 
would, according to the Mitakshara Law, 
acquire, by birth, a co-ownership with his 
father in the ancestral estate; yet, if the 
argument is sound, this cj-ownership would 
pass altogether from the son of A. or of B., 
as either happened to die before the otlier. 
If a co-parcener should die, leaving no nearer 
descendant than a great-great-grandson, then 
the latter would, no doubt, be excluded at once 
from inlieritance and from partition by any 
nearer heirs of the deceased, as, for 
instance, brothers and their sons; but where 
there has not been such an interval as to 
cause a break in the course of lineal succes¬ 
sion, neither Ims there been an extinguish¬ 
ment of the light to a partition of the 
property in which the deceased was a co- 
sharer in actual possession and enjoyment.’* 
The case put by the learned Judge seems 
to be one where the acquirer survives tliree 
generations of i.ssue being in conveniently 
with liiin; in such a case, no doubt, the 
fourth generation of issue would not acquire 
any right iu the property wliicl) is his own. 
The learned Judge does not deal with the 
case where the property is ancestral. The 
case was actually decided on the ground 
that the family must be regarded as having 
been divided. Nanabhai llaridas, J., refers to 
the texts of Kathyavana ar.d Devala and 
(‘riticises the interpretation put on the latter 
})y the Mayukha vNliich regards it as 
applicable to ire cafe of re-united co¬ 
parceners only. lie c >ncludes: “Upon a 
consideration of the authoiities cited, it 
seems to me that it would be ditlicult to 
uphold tl.e appellant’.s contention that a 
partition could not, in any case, (other than 
that of absence in a foreign country) be 
demanded by descendants of Ja common 


ancestor, more than four degrees removed, 
of property originally descended from bim.** 
He says, that persons beyond the fourth 
degree wou d also be entitled to demand 
partition in such a case unless the three 
generations immediately below the person 
from whom it descends died before him. 
If the acquirer dies and the property vests 
iu others, the issue of the latter also would 
acquire a right by birth.” He does not say, 
however, that, where the property is not 
owned by a person solely but along with 
others, the mere fact that a co-parcener, in 
one line descended from him, is more than 
three degrees removed from him or from 
any descendant in that line, would destroy the 
right to claim a partition along with the co¬ 
parceners in another line. The case is no 
authority for auy limitation to the right to 
partition where several generations of differ¬ 
ent lines have always lived together. 
In Oavuridevamma Garu v. Ramandora 

Qnrn (30), the plaintiff who claimed to 
succeed to an impartible estate was the 
nearest sa-pinda of the deceased holder. 
The plaintiff was the sixth descendant from 
one Bapam Dora who was the acquirer of 
the 2 cmin<lnri. The deceased holder was one 
degree further removed from him in 
the line of descent. It was contended that 
the plaintiff was not entitled to succeed to 
the estate and that the deceased holder’s 
widow was the proper heir. This con¬ 
tention was negatived. The learned Judges, 
Scotland, C. J., and Innes, J,, held that 
the family being undivided, the widow 
liad no title. They rejected the contention 
that only near sapi7uhi<t of the deceased, that 
is, sapindas within three generations, were 
joint owners of the estate. They say—“The 
limit of the co-heirs must be held to include 
undivided collateral relations who are descen¬ 
dants in the male Hue of one who was a co¬ 
parcener with an ancestor of the last posses¬ 
sor. h\)r, ia the undivided co-parcenary 
interest, which vested in such co-parcener, 
hi.s near sapindas were co-heirs, and when, 
on his death, the interest vested in his son, 
or otlier near sapimla in the male line, the 
near5<7/»w<f«.v ofsuch descendants or descendant 
became in like manner co-heirs with them or 
him, and so on, the co-heirship became e x 
tended, through the near sapindas dQ'wn to the 
last descendant.” This would practically let in 
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all the desceuliants without aoy limitation of 
degree. They then go on to say: “Obviously, 
therefore, as long as the status of non*divi- 
sion continues, the members of the family 
who have in this way succeeded to a co* 
parcenary interest are co*heirs with their 
kindred who possess the other undivided 
interests of the entire estate, and one of such 
kindred and his near srpindns iu the male 
line cannot be the only co-heirs, until by the 
death of all the others withoutdescendants in 
the male lino to the 3rd degree, he has. or he 
and they have, by survivorship acquired the 
entire right to the heritage as effectually as 
if the estate had passed upon an actual parti¬ 
tion with the co-heirs." 

Mr Mayne understand.s the last passage to 
import that the continuance of the 
co-parcenary interest is subject to the 
condition that “no person who claims to 
take a share is more than three steps removed 
from a direct descendant who has taken a 
share. Whenever a break of more than three 
degrees occurs between any holder of property 
and the person who claims to take next after 
that holder, the line ceases in that direction 
and the survivorship is confined to those 
collaterals and descendants who are within the 
limit of three degrees." The learned author 
seems to overlook the fact that each descendant 
as soon as he is born takes a share in whac is 
already vested in his osvn fatliei and he has not 
got to claim it as the share of a person more 
than three degrees removed from himself. When 
the son, grandson and great-grandson of a co¬ 
parcener, A., die leaving a son of the great- 
grandson, the shares vested in them have 
already been vested also in the son of the 
great-grandson and do not return completely 
to their ancestor, .4. It appears to be doubt¬ 
ful whether the learned Judges of this Court 
meant to lay down that tlie property would go 
entirely to another branch although deseen- 
danls in a losver degree than the third might 
be left in one branch. At any rate, such a 
view does not seem to be countenanced by the 
texts relied on. G. G. Sarkar in his Work on 
Hindu Law’, 3rd Edition, page 19G, says 
that “A male line, however low in descent, 
acquires a right by birth to both ancestral and 
self-acquired property of a paternal ancestor;" 
and he proceeds to say that, “if the third 
intermediate descendants were to die during 
the lifo-time of tlie owner of an ancestral pro¬ 
perty, the rigldsof the 4tU descendant would 


not be in the least affected by that circurn* 
stance." The rule, he says, would be different 
if the paternal ancestor is separated from his 
descendants and not re-united with any of 
them and there is no son or grandson or great- 
grandson alive at the time of his death but 
only great-great-grandson." tn Naragtinty 
Lutchmee'.i'ivninah v. Yengama Naidoo (32), a 
claim for heirship to an impartible palayam by 
a collateral relation iu the 4th degree of 
descent from the common ancestor was upheld 
against the widow, the decease! owner being 
a descendant of the 5th degree; bat it was 
observed, in Gavuridevamnxa Qaru v. Raman- 
dora Garu (30), there was apparently some 
special circumstance in the case which would 
make it possible to contend that the question 
was not directly decided by the Privy Coun¬ 
cil. In Bat'in Dabee v. Mo:lhooi>oodun Moha- 
putor (33), the Calcutta High Court held that 
an unseparated grandfather’s great-grand- 
sou’s grandson would exclude a widow from 
inheriting the estate and Goouridevamna 
V. R'lmandora Gant (30) was relied on 
in support of the position. It is, of cour.se, un¬ 
necessary f I ■ the purpose of this case to decide 
whether a gap of three generations in any oue 
line of co-parceners would prevent the lower 
descendants of that branch from claiming a 
share of the co-paicenaryproperty as there was 
no such gap in this case. According to the 
principles and text.s of the Hindu Law, such 
a gap would not affect tlie rights of descend¬ 
ants of the 4th and other generations. We 
see, at any rate, no ground for countenancing 
the contention that, even where there is no 
such gap, the descendants of persons removed 
more than three degrees from an ancestor are 
not entitled to take by survivorship on the 
extinction of the members of another brauch 
descended from him. Such a rule derives 
no support from the writers on Hindu Law 
and is inconsistent with the principles of 
that law and unworkable in practice, besides 
being admittedly opposed to tlie authority of 
decided cases. We, therefore, hold that the 
plaintiff in this case would not be disentitled 
to partition if the estate were partible and 
is, therefore, not disentitled to maintenance. 

But, then, it is argued that although this 
rule might be correct if the plaintiff were the 
anrasx son of his father, the position i.s 
different, as he is an adopted sou, 

(:i2) 0 M. I. A. Iif5; I W. R. 30 ([>. c.) 

(33) 'Z C. L. R. 328. 
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because it is urged that in the case of an 
adopted son, the sapinda relationship extends 
only to three degrees in the adoptive family 
and that, therefore, the plaintiff is not a 
sapinda of the defendant. In support of this, 
reliance is placed on the authority of Dattaka 
Chandrika, section 3, pi. 18 to 24 and of 
Dattaka Mimatnsa, section 6, pi. 32 to 38. 
It is not necessary to deal with this argu¬ 
ment at any length because it is opposed 
to the authority of the Mitakshara, Chapter I, 
section 11, pi. 30 and 31, accoi'ding to 
which an adopted sor), being one ot the 
six superior classes of sons, takes the 
inheritance of hia father’s snpindas and 
samanaduha. j^esides, the question is, in our 
opinion, really concluded by the decisions of 
the Courts. The texts were examined at 
great length by Hobhouse, J., in a Full llench 
decision (f the Calcutta High Court, in 
Gurugovind IShesha v. AuQ7td Lnl Ghrsc Mn- 
£«r?u7ur (34), and it was pointed out that the 
provisions of section 3 of Dattaka Chandrika 
apply to the adopted son qnoad the perform¬ 
ance of funeral rites and these only. Verse 
1 of the section expressly says: “Next, the 
funeral rights, performed by a son given, are 
determined.” 4 he subject of inheritance is 
treated in section 5. In that section it is 
expressly laid down that, an adopte<l son is a 
heir to the kinsmen ot the adoptive father 
■where he is possessed of good qualities. 
The possfs.sion of good (jualitie.s is not now 
in.'dsted on a.s a condition precedent to the 
right to the inheritance. Skyr^mabharan 
Sircar has elabu'ately examined all the origi¬ 
nal authorities on the question in his 
Vyavastha Chandrika. Manu Bandliayana, 
Gautama, Kalikapurana and Briliaapati are all 
cited as authorties in favour of the adopted 
son’s right to iuhei-it to tlie kinsmen of the 
adoptive father; the authority of Sir William 
Macnaghten and of the author of Dvita 
Nirnaya, ae well as the opinion of the Pandits, 
are referred to in support of the opinion. The 
MitaksUnra is al.so construed as supporting the 
claim of the adopted son to stand in the same 
position «is an anrasa son. Mr. Ganapaii 
Aiyur has contended that Verses 30 and 31 of 
section 11 of tlie }<litnhs}iara have been mis- 
translated by Colebrookeand that Verse 31 does 
not in reality declare the adopted son’s right 
to succeed to the supindfis and Samaiiadakas 


of the adoptive father but only declares 
him in conjunction with the five other 
superior classes of sons to be both an 
heir and a kinsman of the father. We are 
altogether unable to accept this contention. 
Kullukba Bhatta, one of the commentators 
of Manu, has interpreted the te.xt of Manu 
expounded by Vijnaneswara in Verses 30 
and 31 in the sense in which those verses have 
been translated by Colebrooke and the author 
of Vyavastha Chandrika has also understood 
the Verses iu the same sense. See pages 179 
and 180. In Tara 'Mohun Bhuitachiaree v. 
Kripa Mor/fe Delia (35), an adopted son was 
held to be entitled to succeed to the estate of a 
collateral who wasfitth in degree fromthecom- 
raou ancestor. The learned Judge.s, Loch and 
Hobhouse, J.I., ob.served: “With regard to the 
right of an adopted sou to succeed collater¬ 
ally as well as lineally, we think it sufficient 
to quote the Privy Council decision in the 
case of Shmnboj Chttnder Chcwdhnry, Su¬ 
therland’s Privy Council judgments, page 25, 
which ruled that, according to the authorities 
on Hindu Law and the weight due to them, an 
adopted son succeeds, not only lineally, but col¬ 
laterally to the iuheritance of hisredations.” In 
Puddo Kumar Dchec v. Juggnut Kishorc Achar- 
jee (36), the Calcutta High Court again held 
that the adopted son succeeds to the sapiiida 
kii»smen of his father and that as regards the 
relationship sapindas^ there is no difference 
between the adopted son and the natural son. 
On appeal the Judicial Committee of the 
Privy Council took the same view. See 
Governweuf of Boigtl v. Musnyimat Surruff- 
utoonissa f37). In Mo\u7idn Lnl Boy v. Bykunt 
Nath Boy (38), Morris and Prinsep, JJ., held 
that an adopted son was not precluded from 
inheriting the estate of one related lineally, al¬ 
though at a distance of more than three gener¬ 
ations from the common ancistor. In D/wo- 
nath Mukerjec V. Gopil Chtim Mukerjec ( 39 >, 
an adopted sou, who wns 4tli in degree from 
the common ancestor, was held to bo entitled to 
inherit to a collateral agnalo and it was also 
held that the position of an adopted son was 
identical with that of an aiirasu sou in mat- 
ter.s of inheritance. See also the Dattaka 

(an) 1) w. a. 

i'M) c. uit). 

(•H) a M. 1. A. 225; 3 W. u. (1*. C.) 31. 

(38) G J'. 2«9;7C. L. li. 478. 

(39) 9 C. L. It. 379. 


^34) 5 U. L. It., tF. Jl.) 15; 13 W. It., (F. B.) 49. 
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Miraamsa, section 6, p. 53, Vyavaslha Dhar- 
pana, page 967. The decided cases have all 
been ollected in G-. C. Sircar’s work on 
Adoption, pages 395 to 397. Oar conclusion 
is that the plaintift’s rights stand on the 
same footing as if he were an aurasa son of 
Lakshmana Rao. In the result, the .decree of 
the lower Court awarding maintenance to 
plaintiff must be affirmed. We cannot agree 
with the contention that there is any admis¬ 
sion of the plaintiff restricting the right to 
maintenance to three generations. We 
dismiss the appeal with cost.s. 

Apf.eal dismissed. 


LOWRH BURMA CHIRP COURT- 
Civil Revision Petition No. 158 or 1910. 

Janiiaiy S, 191’*^. 

Ficseni: —Mr. Justice Twomey. 

MA HNiN U AND ANOTHER—Plaintiffs — 

Appellants 

i*crsus' 

OSMAN GANI and another—DkkendaM'S— 

Respondekt.s. 

Transfer of ri-oi.ci-lij Ac( (H' of oH (a) 

_ ]Horty(i<jc Iff cotuliliuunl sale — Test— Sale ii'ith 

coinlilion of re-pnrchdse — Revision. 

A document piirpyrtiii;? to bo ouo of salo, though it 
is accoinpiinied by a contract reserving to tlie vendor 
a right of ro-purchuse, is not on that account to bo 
construed as if it were a mortgage. Tlie test to apply 
is whether tlic relation of debtor and creditor subsists 
between Uio parties. If tlic relation docs not exist, 
then the transaction docs not fall witliin the general 
definition of a mortgage i«i section oS ('/) of the Trans- 
for of rroperty Act, and, therefore, cannot be regard- 
cd as 't inorhjfiQc bij cotnUlional sale within section 5S 

(c). 

Dh'iytvnn Soloti v. BUfi.jan>i Ijin, 12 A. 3S7j 17 1. A. 
US, followctl. 

Where the lower t’uurt has not duly considered 

tlie law* applicable to the matter and lia.s committed 

an error whicli goes to the root of the matter, the 
Court has acted witli material irregularity in the 
exercise of its jurisdiction and the Higli Court would 
be justilied in interfering in revision. 

/,e>ja V. Mi On. Kra iCnn, 2 L. ll. K. 1133, followed. 

Applicatiou to revise the judgment and 
deeree in Civil Appeal No. 24 of 1910, da^ed 
15th August 1910, reversing tliat of the 
Township Court of Nyaunglebin, in Suit No. 
460 of 1909. 

Mr. Falit, for the Appellant. 

Mr. Ginicala, for the Respondent. 
JUDGMENT.—Tlie defendants sold 20 
cattle and a cart for Ks. 1,000 to the 


plaintiffs-petitioners on I66h February 1907. 
On the same date, the plaintiffs leased out 
certain land to the defendants and at the 
same time hired out the 20 cattle. The 
defendants remained in possession of the cart 
also. On the same date also, the plaintiffs 
signed a sparate agreement to re-sell the 
land, cattle and cart to the defendants for 
Rs 3,000 if the defendant showed desire to 
re-purchase their property. In the present 
suit, the plaintiffs alleged that the defendants 
had made default in Ihe payment of rent, 
and that the plaintiff had recovered only 
some of the cattle. The suit was for the 
recovery of the remainder of the cattle, 9 in 
number, and the cart, or their value, Rs. 450. 

The plaintiffs obtained a decree in the 
Township Court. But the District Court on 
appeal dismissed the plaintiffs’ suit on tlie 
ground that the sale and the agreement to 
allow re-purchase formed a single transaction, 
namely, a mortgage by conditional sale, and 
that the plaintiffs were not entitled to sue 
for possession but only for relief from waste 
of the mortgaged property or for other 
security. 

It is urged in revision that this decision is 
contrary to law. There can be no doubt, I 
think, that the matter is governed by the 
English leading case, AWeriion v. White 
which was followed by tlie Privy Council in 
Bhagwan Sahai v. Bhagwan Bin (2), It was 
laid down that a document purporting to be 
one of sale, though it is accompanied by a 
contract reserving to the vendor a right of 
re-purchase, is not on that account to be 
construed as if it were a mortgage. The test 
to apply is whether the relation of a debtor 
and cieditor subsists between the parties. 
Jt this relation does not exist, then the 
transaction does not fall within the general 
definition of mortgage in section 58 («) of the 
Transfer of Property Act and, therefore, 
cannot be regarded as a mortgage by 
condiirional sale within section 58 (c). There 
is nothing in the documents Exhibits A and I, 
to show that the relations of debtor and 
creditor were intended to subsist between 
the parties in the case. The sale was 
absolute and the parties entered into fresh 
relations as landlord and tenant ’oy a separate 

(1) 2 Dc G. and J. 97; -4 Jur. (x. s.) 125; 0 W. 14, 
2-12 ; ll» h. U. 38. 

(2) 12 A. 387; 17 I. A. 98. 
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instrumenfc. U must be held that the 
District Court s decision is erroneous. I 
also think the case is one in which this 
Court is justified in interfering in revision 
according to the principles adopted in 
/iGyu V. 3/i Ort ^Tci Zati (3), for the error 
of the lower Court is one which goes to the 
root of the case, and it is dear that the 
District Judge did not duly consider the law 
applicable to the matter. He gives no 
reason for his opinion that the two 
docnmenis constitute a mortgage by con¬ 
ditional sale and was apparently influenced 
mainly by the fact that the two documents 
were executed on the same day. The District 
Court appears to have acted with material 
irregularity in the exercise of its jurisdiction. 

There were other minor issues in the case 
besides the issue as to sale or mortgage. 
But the respondents in their appeal to the 
Divisional Court took no special exception to 
the findings of the Court of first instance on 
these miiwr issues. The appeal to the 
Divisional Court re.sted on the plea that the 
cattle, etc, bad been mortgaged and not 
sold. In this Court, also the arguments of 
the Counsel have been confined to the legal 
question. In the.se circumstances, 1 see no 
reason to question the findings of the 
lownsbip Court on the minor questions of 
fact. But I note that the defendants, who 
alleged that four of the cattle had died of 
cattle disease, produced no evidence in proof 
or this allegation. 

The decree of the District Court is set 
aside and that of the Township Court is 
restored. Ttio respondents will pay the 
costs of the petitioners in all Court. 


(3) 2 L. B. R. 333. 


Decree set aside. 


CALCUTTA HIGH COURT. 
Miscellanbods Civil Appeals Nos. 389, 467 

468, 4-74 TO 479 OF 1911. 

April 3, 1912. 

Prese}J-.— '!\]v. Justice Woodroffe and 
Mr. Justice Richardson. 

Sheikh SAMDANI and another_ 

Defendants—Appellants 

versus 

KAMALAKANT JHA and others__ 

Plaintiffs—Respondents. 

ililakshaia—JoiNt family—All mem 


bers minors—‘Certijuifile of guardianship whether valid 
— One member of age—Whether certificate of guardian¬ 
ship of minor members, valid—Bengal Cess Act (IZ of 
183QJ, s. 20, Sch. A, Part I — TcTianf’s name not entered 
in Part 1 or II—Whether rent suit maintainable. 

When all the members of a joint Mitakshara family 
are minors, an order appointing a guardian of the 
Mimors, is a good one. But w'hen one of them comes 
of age, tho guardianship ceases ipso facto as regards 
him, and as there cannot bo a guardian of minors in a 
joint Mitakshara family in which there are also adults, 
the guardianship ceases also as regards tho other 
minors, and the member who attains majority is 
competent to bring rent suits on behalf of himself 
and the minor members. 

A landlord, in a return under Part I of Schedule A 
of the Bengal Cess Act, put down tho names of his 
batai lote raiyats. Subsequently, he brought rent suits 
against them? 

■Held, that the return should have been mado under 
Part II or Part III of tho Schedule, as tho case may 
bo of Schedule A and not under Parti, and the names 
of the or tenure-holders, as the case may be, 

should have been mentioned; and there was, therefore, 
no proper return within the meaning of the Cess Act 
and section 20 was a bar to the suits. 

Appeals from the orders of the District 
Judge of Mozaffarpur, dated May 22nd, 1911, 
reversing the decrees of the First Munsif of 
that place, dated January 30th, 1911, and 
remanding the suits to the lower Court for 
decision on the merits. 

Babu Baldeo Narain Singh, for the Appel¬ 
lants. 

Babus Joiindra Nath Bose and Btoarka 
Nath Milra, for the Respondents. 

JUDGMENT. 

Woodroffe, J,—These appeals arise out 

1^ rent suits; and the judgment now given 
governs all of them. 

I am of opinion that the learned District 
Judge^ was right in his dealing with the 
objection relating to the appointment of a 
guardian of the minors. It is argued that 
the lower Appellate Court should have held 
that the plaintiff No. 1 was not competent 
to institute a suit on behalf of the minor* 
plaintiffs, that the only person who could 
institute a suit on their behalf was the 

guardian appointed by the Court, and, that 

as the minors wire alleged to bo neces¬ 
sary plaintiffs in tho case, the suit was void 
and should have been dismissed. 1 think, 
however, that although tlie order appointing 
a guardian of the minois was originally a 
good order, when one of these minors came 
of age then the guardianship ceased ipso facto 
as regards him. As there cannot be a 
guardian of minors in the case of a joint 
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Mitdkshara family in which there are also 
adults, the guardianship ceased also as regards 
the other minors. 

Upon the second question, I think that the 
learned Munsif was right and that his judg¬ 
ment should be restored. It has been argued 
before us that the appellants were not ten¬ 
ants at all. They are, it is said, cultivating 
the respondents’ own nigjote land on the 
respondents' landlords’ behalf, and not for 
themselves, and that, therefore, the return 
was strictly accurate and came within Part I 
to Schedule A of the Bengal Cess Act, the 
land being land in the a('tual occupation^and 
cultivation of the person submitting the 
return.” lu short, the contention was that 
these persons were not raiyats^ that is to 
say, persons cultivating land for themselves, 
but were labourers working on the land for 
the respondents and receiving in return, as 
their wages, portion of the produce of their 
labour. Now, if this were so, then, as the 
learned Pleader for the appellant has pointed 
out, the whole of the argument of the lower 
Courts was thrown away, the case proceeded, 
in fact, on the assumption that the defendants 
were tenants and they were sued for rent as 

such. 

This, I think, sufficiently appears in the 
face of the judgments themselves. That 
conclusion is corroborated by reference to the 
evidence of the first plaintiff, who described the 
defendants as ancestral tenants. The return 
after referring to nigjote^ has these words, 
hatai jote raiytU, and there is the khctiari, 
which was tiled by the plaintiff, in which it 
is said the tenants are described as occupancy 
tenants. Now, evidence was taken in this 
case, but having regard to the Munsif’s find¬ 
ings upon issues Nos. 1 and 2, he did not 
come to any other finding upon the evidence 

in the case. 

We, therefore, must not be undrstood to 
determine on this appeal what the exact 
nature of the appellants’ tenancy was. What we 
do decide is that they were tenants, and not 
labourers; that is to say, they were persons 
who were cultivating the lands for themselves. 
This being so, the return should, in my opi¬ 
nion, have been made under Part II or 
Part Ill, as the case may be, of Schedule A, 
and not under Part I, and tlie names of the 
raiyats, or tenure-holders, as the case may be, 
should have been mentioned. There was, there¬ 


fore, no proper return within the meaning of 
the Act, and section 20 is, as the Muiisif has 
found, a bar to the suit. 

It has been argued that even if the appel¬ 
lants were tenants, they were such tenants of 
land, which, according to the respondents’ 
argument, was nigjote^ or zerait land and 
that such land, whether it is in the actual 
occupation or cultivation of the landlord, or 
is let out to tenants, comes under, and should 
be entered under, Part I. In support of this 
construction, reliance is put upon the note 
appended to that Part, But this note must 
bo read subject to what precedes it in the 
first part and to the provisions of Part II and 
HI, and the preceding words of Part I 
show that the details of the lands, which are 
to be entered in that part, are lauds iu the 
actual occupation and cultivation of tho per¬ 
sons submitling returns. If the land is held 
either by cultivating raiyats or by tenure- 
holders, paying, in either case, to the person 
submitting the return, then the return should 
be io the form of Part II and III to Sche¬ 
dule A. 

For these reasons, I am of opinion that the 
decisions of the learned District Judge on 
this latter point with which I have dealt is 
wrong; and I would reverse his judgment and 
restore the judgment and decree of the 
Hunsif with costs in all the Courts, the 
hearing fee in this Court being fixed at one 
gold mohur in each of the appeals. 

Richardson, J.—I agree. 

Appeals allowed. 


LOWER BURMA CHIEF COURT. 
Civil Miscellaneous Appeal No. 2 oy 1911. 

January 31, 1912. 

Present :—Sir Charles Fox, Chief Judge, and 

Justice Hartnoll. 

MA THEIN MAY aims BAKIA B1 
AND ANOTEEPv—D efendants—Appellants 

versus 

MA THAN MYA and another— 
Plaintiffs—Respondents. 

i^Hi’ccssion Cevtijirate Act (VIl of iHbD), s.A—Kiiuihf 
Ilf rcd' inijtioii not u scc'critij—Letters of Administration 
not to be ijranted tvhe/i proper remedij of /jeiitioner is 
to flic rcjidur suit to recover property. 
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The respondents applied for Letters of Adminis¬ 
tration to the estate of a deceased person claiming 
to administer the estate as his daughters. The appel¬ 
lants denied the legitimacy of the respondents and 
cl.simed to be in possession for 30 years as the 
deceased’s nieces. The proj)erty was alleged to be 
under a mortgage to another person: 

iirW, (1) that the equity of redemption was not 
a security or debt within the meaning of section 4 
of the Succession Certilicatc Act and the respondents 
could tile a suit for redemption without such a 
certificate or Letters of Administration; 

S/u J'e V. J/u T/ia'n Yin, 4 L. B. R. 2S7; 14 Bur. L. 
R. 280, distinguished. 

(2) that the application fur Letters of Administration 
was an alicmpt to obtain adjudication as to the status 
of the respondents aiid to obtain possession without 
filing a tegular suit and should be rejected; 

(3) that the proper remedy of tlie respondents was 
to bring a regular suit against the parties in possession 
of the [)roperty. 

Appeal against the order of the District 
Court of Amher.st, in Civil Miscellaneous No. 

188 of 1910. 

Mr. Halka, for the Appellants. 

Mr. Dantruy for the Rspoudents. 

.lUDGMENT.—The respondents applied 
for Letters of Admiiistration to tlie e.slate 
of one Hashim who, they said, had died IfiO 
years pre'-’iously, alleging that they are 
luH daughter.s. The only other relatives of 
his, they mentioned, was Ma Pwa Ohn, 
their mother. Tlie as.scis of the estate 
were set out as being a house and ground 
which w'ere subject to a mortgage or 
charge of Ks. 3,000. This property was 
valued by them at Rs. 1,600, but it was 
staled that the mortgagee had agreed to 
accept Rs, 1,500 in full satisfaction of the 
mortgage, and for this reason the amount 
of assets likely to come to the peti- 
tioner.s’ hands was put down at Rs. 100 
only. 

A special citation was issued to Ma Pwa 
Ohn who was stated to be a consenting 
party to Letters being granted to her 
daughters, and who subsequently expressed 
her consent in Court. General citations 
were also issued and the appellants appeared 
to oppo.se ttie grant. Tliey claimed to bo 
niece and nephew of Hashim. Tlicy con¬ 
tested the legitimacy of the petitioners and 
the relationship of Hashim and Ma Pwa 
Ohn having been that of husband and wife. 
They alleged that the house and ground had 
been given to them and had been in their pos¬ 
session for over 30 years, and that one of them 


had spent large sums of money in improving 
the bouse, and they charged that the object 
of the applications for Letters was to oust 
them from the property. 

The learned Judge received evidence as to 
the legitimacy of the petitioner, and decid¬ 
ing in their favour, granted them the Letters 
asked for. 

He thought that the case was dis¬ 
tinguishable from that of Ma Pe v. Ma 
Thin Yi7i (1), being apparently under the 
impression that they could not have 
recovered the property by redemption 
without Letters of Administration to 
Hashim’.s estate. In this, he was mistaken. 
If Ma Pwa Obn was Hashim’s wife and 
tho petitioners were his daughters, on his 
death his equity of redemption over the 
property devolved upon them as his heirs. 
The light to recover immoveable property 
by payiug oil the amount due on a mort¬ 
gage of it is not a security as defined in the 
Succession CerbiQcale Act, and if they bad 
to sue the mortgagee for redemption, he 
was not a debtor of the deceased man. 
Consequently, tho prohibition in section 4 of 
the Act would not have applied. 

The object of the application was obviously 
to get their status of daughters of the 
deceased declared in as cheap a method as 
possible with a view to further proceed- 
ing.s against the persons in possession if 
they should not give up the property will¬ 
ingly. 

In the present case, even if the petitioners 
are the legitimate daughters of Hashim, 
they have admittedly been out of possession 
of the property, wliich they sought to obtain 
a title to, for 20 years. Prima facie all 
claim on their part to the property is 
barred by limitation : but whetlier this is 
.so or not, tlie proper way for them to put 
forward claims they may have to the pro¬ 
perty, is by a regular suit against the parties 
in posses.sion of it. 

I would allow this appeal, and .set aside 
tho order of the District Court. The re¬ 
spondents should pay the appellants’ coats 
ill this Court and in the District Court. 
Advocate’s fee in this Court allowed at 3 
gold mohnr<i. 

Appeal allowed. 

(1) 4 L. B. R. 287; 14 Bur. L. It. 280. 
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CALCUTTA HIGH COURT. 

Regular Civil Appeal No. 202 of 1911. 

June 19, 1912. 

Present: —Sir Lawrence Jenkins, Kt., 

Chief Justice and Mr. Justice N. Chatterjea. 
DEOKALI KOBR —Plaintiff—Appellant 

versus 

Bahu KEDAR NATH and others— 

Defendants— Respondents. 

Specific Relief Act ([ of 1877), s. ^i'2-Declamtonj 

decree—What sanctioned by section —Ifijanctiony uAc- 
therconscquC7itialrclicJ~Dcviccto evade ‘V 

Court-fee, not to be encourayed — Court-Fees Act (i II of 

1870^, Sch. 11, Art. 17, cl. liii). 

Section 42 of the Spccilic Kelief Act does not sanc¬ 
tion eveiy form of declaration; bat only a dcclaratuni 
that the plaintiff is entitled to any legal character or 
to any right as to any property. 

All injunction is a conseijueutial relief. ^ 

Marsh V. Keith, 1 Dr. & Sm. 342; 30 L- J. Cli. 

Jnr. (X. s.) 1182; 3 L. T. 498; 9 W. K. US; 127 R. U- 

133, relied upon. ^ ,, 

lu a suit, the ))laintiff sought for the following re¬ 
liefs:—1) that it may be declared that a certain 
mortgage-deed executed by one of the dcfenduiits in 
favour of another, is collusive and without consider¬ 
ation; that the decree passed ou the basis thereof has 
been fraudulently obtained and it is ineffectual, ana 
that for the satisfaction of that decree the mortgaged 
pvopcrtv mentioned in the ilecrec cannot be sold; 1.2) 
that if the C ouit liiuls any obstacle in granting the 
above relief, then it may bo declared that without the 
deduction of the fair value of 3.aimas share ol each ol 
certain inouzas named ami excluding the same, t ic 
defendant has no right to lay the whole charge <m the 
remaining property in claim and to bring a lOut t le 
sale of tho said property; ami (3) tlurt aiO’ other reliet 
which the Court may lind the plaintiff entitle*., to, be 

granted to her: , i 

that the suit, is not such as is contemplated 

by section 42 of the Spccilic Relief Act, and, therefore, 

not “a suit to obtain a declaratory decree where no 

consequential relief is prayed ’ within the meaning ot 

clause {Hi) of Article 17 of Schedule II oi the Court 

Fees Act. .... . ,i 

The history of decrees merely declaratory traced. 

The device to attempt an evasion of t ourt-fees by 
casting the prayers of the plaint into a declaratory 
shape, does not merit encouragement or favour. 

Appeal from the decree of the Sub-Judge 
of Shahabad, dated February 2lBt, 1911. 
Rabus Lakhmi Nannti IStnha and iiaghti 

Isath Singh, for the Appellants. 

Dr. Sfirat Chandra Basnk and Rabu Chandra 
Sekhar Banerjea, for the Respondents. 

JUDGMENT. 

Jenkins, C. J. —This appeal rai.ses the ques¬ 
tion whether the lower Court has rightly 
held that fiufUcioiit Court-fee has not been 
paid on tlie plaint. Holding that it has not, 
the Subordinate Judge disuiissed the 
suit. On the appeal being opened, a pre¬ 
liminary objectiou baa been raised that the 



memorandum of appeal is insufficiently 
stamped. The considerations involved in 
this objection are substantially those which 
govern the appeal. 

The suit has been treated by the plaintiff 
as one to obtain a declaratory decree where 
no consequential relief is prayed: and so, she 
contends, the proper fee both on the plaint 
anJ the memorandum of appeal is ten rupees. 
The prayers to her plaint are framed in 

these terms: 

“Reliefs sodght for” 

“(1) That it may be declared that the 
registered deed, dated 1st June 1S96, for 
Us. 1-1,COO, executed by defendant No. 9 in 
favour of the lather and ancestors of defend¬ 
ants Nos. 1 to 8, is collusive, nominal, invalid, 
fraudulent and without eonsideiation; that 
the decree passed ou the basis thereof, which 
is pending execution in No. S3 of 1909 in tho 
first Court of Subordinate Judge at Arrah, has 
been collusively and fraudulently obtained 
and it is ineffectual, inoperative and invalid, 
and that for the satisfaction of that decree, 
the mortgaged pioperty in question mentioned 
in the .said decree cannot be sold. 

“(2) That if (he Court finds any obstacle 
in granting the above relief, then it may be 
adjudicated and declared that without the 
deduction of the fair value of 3-annas shares 
of each of the Mauznhs Sudhia, Baradhi Siri- 
hiia, Ainlasi IChurd, Pakdihar, Pipra 
Sliankaiwar, Arnarba Sadiisa and Bhadandra 
and excluding the same, the defendants Nos. 1 
to 6 have no light to lay the whole charge 
on the remaning property in claim and to 
bring about the sale of the said property and 
that such decree is not fit for execution and 
it is invalid, ineffectual and inoperative. 

“(3) That any other relief, which the Couit 
may find the plaintiff entitled to, be granted 
to her against the defendants and that the 
costs of this suit with interest till realisation 
may be awarded against defendants Nos. 1 to 

9.” 

in the view of the Subordinate Judge, the 
prayer in the plaint, tliough it is in form a 
mere declaration, practically asks for conse¬ 
quential relief, and it is as a result of this 
view that he arrived at the decision that is 
now impugned. 

It is a common fashion to attempt an 
eva.siou of Court-fees by easting the prayeis 
of the plaint iuto a declaratory shape. Where 
the evasion is successful, it cannot bo 
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touched, but the device does not merit en¬ 
couragement or favour. 

The historj of decrees merely declaratory 
is iaterestinir, and a consideration of it may 
help to a solution of the question involved 
ill this appeal. Such decrees are an innova* 
tion, and they first obtained authoritative 
sanction in England by section 50 of the 
Chancery Procedure Act, 1852. Before this, 
it was not the practice of the Court in ordi¬ 
nary suits to make a declaration of right 
except as introductory to relief which it pro¬ 
ceeded to administer (Seion on Decrees). 

Seven years later, India followed suit with 
section 15 of the Civil Procedure Code 1859, 
where it was enacted that no suit sliall bo 
open to objection on the ground that a merely 
declaratory decree or order is sought tliereby, 
and it shall be lawful for the Civil Courts 
to make binding declarations of right with¬ 
out granting consequential relief. By Act X 
of 1877, the Civil Procedure Code of that 
year, this section was repealed, but its place 
had been already taken in anticipation by 
section 42 of Act 1 of the same year, the 
Specific Relief Act. That section provides 
as follows:— ’Any person entitled to any legal 
chaiaccer, or to any right as to any property, 
may institute a suit against any person 
denying, or interested to deny, his title to 
such character a right, and the Court may, in 
its discretion, make therein a declaration that 
he is so entitled, and the plaintiff need not, 
in such suit, ask for any further ;elief: 

“Provided that no Court shall make any 
such declaration where the plaintiff, being 
able to seek furtlier relief than a mere de¬ 
claration of title, omits to do so.” 

It is in this section (apart fiom particular 
legislative sanction) that the law as to merely 
declaratory decrees, applicable in tho circum¬ 
stances of this case, is now to be found. 

The ternns of the section are not a precise 
leproduction of the provision contained in 
tho Act of 1859 and the English law; in one 
direction they are more coinpreliensive, in 
another more limited. It is common tradi¬ 
tion tliat the section was designed to be a 
substantial reproduction of the Scotch action 
of ((erloratiou-, but whether this be so or not, 
is of no great moment. We bave to be 
guided by its provisions as tliey are expressed. 
The section does not sanction every form of 
declaration, but only a declaration that the 


plaintiff is entitled to any legal character or 
to any right as to any property:*' it is the 
disregard of this that accounts for the multi¬ 
form and at times eccentric declarations 
which 6nd a place in Indian plaints. 

If the Courts were astute—as I think they 
should be—to see that the plaints presented 
conformed to the terms of section 42, the 
difficulties that ai'e to be found in this class 
of cases, would no longer arise. Xor would 
plaintiffs be unduly hampered if the pro¬ 
visions of section 42 were enforced, for it 
would be easy to frame a declaration in such 
terms as would comply with the provisions 
of the section where the claim was one within 
its policy. 

Now what are the declarations that are 
sought in this case? None relate to the 
plaintiffs legal character, so only those are 
permissible which relate to “any right as to 
any property.” Of the declarations in the 
fir.sb prayer of the plaint, none as expressed 
is a declaration of this character; it may be 
that the proposition at which the plaintiff 
aims is in some measure involved in those 
declarations, but that is not what is sanc¬ 
tioned by section 42. 

riie second prayer is open to the same 
comment. The tliird prayer expressly seeks 
relief, though it is general in its terms. I fail 
then to see how this is such a suit as sec¬ 
tion 42 of the Specific Relief Act contem¬ 
plates, and if it is not, then it is not a “suit 
to obtain a declaratory decree where no con¬ 
sequential relief is prayed,” as sanctioned by 
law. 


The proceeding of this suit confirm this 
view, for tho plaintiff has successfully sought 
an interim injunction restraining the defend¬ 
ants, and at this moment tlie defendants are 
restrained by an injunction from pursuing 
the rights they assert to be theirs. 

That an injunction is consequential relief 
IS, I think, clear; the language of tho Specific 
Relief Act favours that view, and it is one 
that has the sanction of Indian decisions and 

of Chancery in Marsh v, 

Keith CD. 

I woul'l ouly add tliis, that the limit 
inipoaeu by section 42 is ou decrees which 
are merely declaratory, and does not expressly 

1182; d L. 1. 498; 0 W. 115; 127 P. 1{. 133. 
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exkend to decrees in which relief is airninis- 
tered, and declarations are embodied as 
introductory to that relief. For such declara¬ 
tions, lefifislative sanction is not required: they 
rest on long established practice. But for 
all that, the Court should be circumspect and 
even chary as to the declarations it makes: 
it is ordinarily enough that relief should be 
granted without the declaration. 

The result then is that the preliminary 
objection to this appeal must prevail. But 
we will give the appellant an opportunity of 
making up the deficiency of Court-fees, pro¬ 
vided she pays the required balance within 
one month from this date. If that be done, 
then it will be open to the appellant to ask 
us to make a similar order in reference to 
the plaint. 

N. Chattbrjba, J.—I agree. 
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3, Tt. OAR* n, A. LL, . 

Tiinis- sold their iat6re^anl1^h(£^'u^diV*i0Sd laodt 
id as outright to 


Rs. l,0(to ttlat AuVg 

Bon on tire same date mortgaged the land for 
Rs. 1,000 to a Chetty, and that on 14tli Sep¬ 
tember 1904, Aung Bon sold the land out¬ 
right to another Chetty. the 4th defendant, 
for Rs. 1,200 paying off the first Chetty’s 
mortgage. The Sub-Dvisional Court held 
that Aung Bon was ostensible owner when 
he sold to the 4th defendant, that the land 
had never been partitioned and that there 
was no mortgage transaction between Tun 
U and Aung Bon in respect of Tun XT’s 
undivided share. But the Sub-Divisional 
Judge’s ultimate reason for dismissing Tun 
U’s suit was that the plaintiff has needlessly 
attempted at filing a suit for redemption of 
a share only. It is not clear why the Sub- 
Divisional Judge did not base his decision on 
t.ViA findins- that there was no mortgage 


LOWER BURMA CHIEF COURT. 
Second Civit. Appeal No. 261 op 1910. 

February 2, 1912. 

Mr. Justice Tworaey. 

MA LON MA AND OTRERS—Dependants— 

ApPRLT ANT3 
ve^'stis 


MAUNG TUN U— Pla[ntipf— Resfondk.nt. 

Co.tts—Appenl, .wcohJ ——Civil Vrocethtro 
CuiriAct V of nm),s.sr,. 

In a seccinl appeal, the Court cannot inierforo with 
an order us to costs nnle.ss the order is illegal. The 
Court connot examine tho reasons and review the 
exercise of tho discretion of tho lower Court in the 


matter of costs. 

Kvon if tho discretion is exorcised wrongly, that 
is not a sulHciont reason for interfering in second 


appeal. 

Second appeal against the judgment 
and decree of the Divisional Court of Toungno, 
r?veT.sing that of the Sub-Divisional Court of 
Pegu, without granting costa to Ihe appellaiila. 

Mr. MeVonneV, for the Appellants. 


Mr. Fnlit. for the Respondent. 
JUDGMENT.—The defendants-appcllants 


succeeded in both the lower Courts. In the 
Court of first instance they were allowed 
their costa. But the lower Appellate Court 
directed that each party should pay his own 
c.isis and it is ordy against this part of the 
decree that the present second appeal lias 
been preferred. The plaintiff, Tun U. sued 
to redeem for Rs. 300 part of tlie land 
which descended to 1dm and his co-heirs 
from their parents. From rhe documentary 
evidence, it appears that the four co-heirs 


transaction at all. 

The Divisional Court on appeal seems to 
have regarded tho transaction of 18th August 
1902 between the co-heirs and Tun U as a 
mortgage, though it was ostensibly a sale, 
and be seems to have regarded the ostensible 
sale of l4th September 1904 to the 4th 
defendant as also a mortgage. He di.smissed 
the appeal on the same ground that the Sub- 
Diviaional Court dismissed the suit, namely, 
asuit for piecemeal redemption of an undivided 
share could nob succeed. But he would 
not allow the respondents tlieir costs because 
tliey denied the mortgage set up by the plain- 
tiff.s-appellant.s. 

It is not necessary, »» ni.v opinion, to go 
into the question whether there is any 
foundation for the Divisional Court’s finding 
that a mortgage was proved. 

This is a special appeal under section 100 
of the Civil Procedure Code. In the matter 
of costs, the Divisional Court had complete 
discretion under section 35 of the Code. 
The Judge recorded his reasons as required 
by .sub-section (2). If tliis were a first 
appeal, I might examine the reasons and 
review the exercise of the discretion of the 
lower Court in the matter of costs. Bub in 
special appeal, this Court cannot interfere 
unless the order as tr co^ts is illegal. The 
leading case on the subject is Ginlh xri L il 
V. Stin'ier Bibi. (1). The case of Futeek 

(1) B. L. R. Full Bench Rulings, p. 497. 
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Paroose v. Mohendro Nath Mojoomdar (2) 
may also ba referred to. Whatever opinion 
may be formed as to the soundness of the 
Divisional Judge’s reasons for refusing the 
present appellants their costs, £ think it is 
clear that the order is not illegal. It 
was within his discretion to refuse costs 
and even if he exercised his discretion 
wrongly, that is nob a sufficient reason for 
interfering in second appeal. 

The appeal is dismissed with costs. 

Appeal dismissed. 

(2) 1 C. 38o: 25 W. R. 220. 


CALGUTrA HIGH COURT. 

Seco.vd Civic, Afpeac, No. 1243 of 1909. 

June 13, 1012. 

Present: —Mr. Justice llrett and 
Mr. Justice Sharfnddin. 

YUSUF GAZl— Plaintiff—Appellant 

uersns 

ASMATUTjTj All AND OTHERS—Defexpants 

—Respondents. 

Beinjfi! Tcn'int'ij Arf { \ IJl i>f s. 1(57— hicntn- 

broitce, (lutmlinenf nf—"Pnfo ,»/ sole," u-hether mtuiuH 
ochtol dole oj sole or dote oj ronlinoolHas ttoHrv", 
whether ine-ins has rcrrived noh're or has knoiilc>l<je nr 
"iujortnal'oii''—Inrii mhra lire aunnllrd from irhnt dale. 

Ill section 1(57 of (lie IltMiiral Toiia.icv Act.tlio words 
“date of the saU*" mean tin* actual date of the sale, and 
not the date of (In* c'luiliniialiori of sale. 

Ill tlio same .scclion. tin* wonls “has notice" 
mean, has knowU*<lj'e or infonnatioa “.ind not has r«‘- 
coived a notice.“ 

It is jirovidtul hy the section that Iho iin’uinliraiic«' 
shall Ijc annulled from (he date oa which tin* notice 
is served on the incumbrancer. It cmnot mciin the* 
date on which the application for service of notice is 
nia<lc to the Collector. 

Appeal from the tlecreo of the Sub-Judge 
of Jessore, dated April 22nd, 1909, modifying 
that of the Munsif of Jes.sore, dated July 
21st, 1908. 

Mr. Z. R. Zak?il. Counsel, and Mou'lvi 
Nnru'l'iin Ahmed, for the Appellant. 

Hahns Nnrendni Kumar Bose and Biraj 
Mohan Majumdir, for tlie Respondents. 

JUnGMMNI'. — In support of tltig appeal, 
the following points have been rai.sed: — 
first, that, in section 167 of the Heni?al 
Tenancy Act, the word.s “da'e of the .sale” 
mean not tlie actual date of the sale hub the 
“date of the confirmation of the sale”. To 
support this contention, we have been refer¬ 


red to the provisions of section 169 of the 
same Act and we are also informed that the 
provisions of the Sale Law go to support this 
view. It is only necessary to point out that 
section 169 was amended by the introduction 
of the words “date of the confirmation of 
the sale” for date of the sale” and that, in 
the section referred to, section 167, the date 
expressly mentioned is the ‘ date of the sale’* 
and not the date of the confirmation of 
the sale”. In the Act XI of 1859, sec¬ 
tion 33, the period within which a suit 
must he brought is expressly stated to be 
‘ within one year from (he date of the sale 
becoming final and conclusive”. No other 
authority has been laid before us to support 
the contention that the words “date of the 
sale” in section 167 must he read as the 
date of the confirmation of the sale and we see 
no reason to differ from the finding of the 
lower Appellate Court on this point. 

Next, it has been urged that the Judge of 
the lower Appellate Court was in error in 
supposing that the plaintiff had notice of 
the encumbrance before the month of June 
in the year in which the notice was served. 
The learned Subordinate Judge, on reviewing 
the facts, has come to a finding of fact that 
it is clear that the plaintiff had information 
that persons other than the debtor were 
cultivating the land and, in such circum¬ 
stances, it was certainly necessary for the 
plaintiff to ascertain in what capacity those 
person.s were cultivating the land so as to 
ascertain whetlier or not there was any 
encumbrance oti the land. The learned 
Counsel for the appellant seems to suggest 
that the words “has notice” in section 167 
mean “has received a notice”. We think 
there is no justification for that suggestion 
and that “has notice” means has knowledge 
or information. In this case, the lower 
Appellate Court has found that the plaintiff 
had knowledge or information that there 
was an emcumbrance on the holding more 
than a year before the service of the notice 
and we see no reason to differ from it. 

Li.'-ilff, it has been suggested that the 
re.spon.sibility for the service of the notice 
under .section 167 of the Tenancy Act rested 
with tlie Collector and lU/t with the plaintiff, 
the purchaser, and tliat, after he had pre¬ 
sented to the Collector his application for 
service of the notice, from that date the 
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encumbrance must be considered to have 
been annulled. This is not in accordance 
with the provisions of the Act nor is ifr» in 
our opinion, an argument which can be 
maintained. The notice was presented to 
the Collector for the purpose of service on 
the encumbrancer; but, at the same time, 
it was the duty of the person presenting the 
notice to give the Collector such assistance 
as was necessary to enable him to serve it 
on the person for whom it was intended. 
The law expressly provides that the encum¬ 
brance shall be annulled from the date on 
which the notice is served on the encum¬ 
brancer an4 not from the date on which the 
application is made to the Collecior. 

These are the three main points taken in 
support of the appeal and, in our opinion, 
they fail. The lower Appellate Court 
appears to have gone carefully into the 
case and we see no reason whatever to 
differ from the conclusion at which that 
Court has arrived. The appeal must, there¬ 
fore, be dismissed with costs. 

Appenl nismisseJ. 


LOWER BURMA CHIEK COURT. 
Civiti Revision Pftition No. ISl ov 1910. 

January 26, 1912. 

Vresenf: — Mr. Justice Twomey. 
MAUNG SAN MYAING— Fi-aintikf— 

Applicant 


versv.^ 

MAUNG PO HMAN and anotticp.— 
Dependants—Respondent.'^. 

d bailment —Specific propei'f'i — Dehtoc mul ri'ftlifnj — 
LinbilHij nf a yohlsmith — (.'omOvh / Aft (IX of ISj2 , 
ss. 148, 151— R'visioti — ^^lrtl•rifll in'cpni'icitij. 

Where some prerioiis sttMics anil li«in)>s ol of 

special quality and lhrc(‘ sovoreii'ii-^ \v«tc ^ivnn »o a 
"ohlsmith to convert into jewellery and nere lost ny 
ilieft, not caused hv wa«;t of proper care: 

that astho intention wa.-i to Converr t he 
idonticid stones and lumps of "oM jenudlny, the 
ownership did not pas.s to the ,•^oM.sIllith and tin* trans¬ 
action being one of liailnuMit, In* wa-^ ab-olv^-d hotn 
Habilitv foi tbo loss mnh-r sections 1 4S a.inl 1 ol . liuiian 
(’ontra'ct Act. but tliat as regards the throe soverenrns. 
as the identical sovereigns were not intended to b.* 

melted and turned into jewellery, the property Imd 
passed to the goldsinitb mid he was indebted to the 
ptvner thereof and was liable to make good the loss; 


(2) that as the above distinction had escaped the 
attention of the lower Court, there had been material 
irregularity in the exercise of jurisdiction. 

Petition for revision of the judgment and 
decree of the District Court of Hanthawaddy, 
in Civil Appeal No. of 1910, setting 
aside that of the Township Court of 
Kungyangon, in Civil Regular Suit No. 150 
of 1910. 

Mr. S. N. Sen, for the Applicant. 

Mr. Doctor^ for the Respondent. 

JUDGMENT.—The respondent in this 
case is a goldsmith and it had been found by 
the lower Appellate Court that the contents 
of his safe were robbed. The contents in¬ 
cluded various articles, gold and precious 
stones, which had been given to the respond- 
dent for the purpose of being made into 
jewellery and the respondent on being sued 
by the owners for the return of these articles, 
has been absolved by the lower Appellate 
Court on the ground that he had not been 
negligent, f.e., that he had exercised the 
ordinary care required by section 151 of the 
Contract Act. This decision cannot be 
impugned in the case of the precious stones, 
or of the lumps of gold of a particular quality, 
for it was clearly the intention that those 
identical articles should be turned into 
jewellery, and then returned to tlie owners. 
In tlie case of these article.s, therefore, the 
contiact wa.s one of bailment as defined in 
section I tS of the Contract Act. The pro¬ 
perty in the articles remained with the 
original owners. But where, as in tlie 
present case, the articles made over to the 
respondent were sovereigns, which he was 
reciuired to make into a watch chain, 
the contract wa.s, I think, not one of bailment. 
Tlie respondent was under no obligation to 
use these paiticular sovereign.s for making the 
chain. Ue might have .spent them and after¬ 
wards melted down other sovereigns for this 
purpose. It sliould be lield that the property in 
the sovei-eigns passed to the respondent, who 
tlierenpon became indebted in a like amount 
to the original owner of the sovereigns. As 
this distinction escaped the notice of tlie Divi- 
sional Judge, who treated the case of the 
sovcrign.s on exactly the same footing as the 
case of tlie precious stones, it must be held 
that there had been a material irregularity in 
the exercise of the jurisdiction of the District 
Court. 
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I shall make no order as to the claim for 
Rs, 10, the amount paid for workmanship, 
as it appears that, besides the three sovereigns 
refen ed to above, two more sovereigns 
were given by tlie plaintiff to the respondent 
and were converted into a charm by another 
goldsmith and were actually returned to the 
plaintiff. It is not clear that the workmanship 
on this charm was worth less than Rs. 10. 
The decree of the Divisional Court is set aside. 
There will he a decree in the plaintiffs* favour 
for Ks. 45 and costs on thi.s amount in all 
Courts. 

Decree set aside. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1806 op 1911. 

May 2, 1912. 

Mr. .Tustice Snndara Aiyar. 

Jn^eKAYA HAMAICRISHNAMMA and 

OTHERS—Appellants. 

— Pcrtn{:isive occupnlion _ 

A(i>‘eeinent to c.ie( iite n lease not rorried into ejfcct — 
Claim jor use and occupation -yfodrns Pent Hecox'enj 
ActiVlIIof IbOo) —in prior suit, c^cct 
of. 

W)>ero a person jTfts into possession of another’s 
land on an oral airri'enient to execute a lease in the 
latter’s favour and continues in such possession with, 
out cxecutiiif? the lease, no tenancy i.screalcMl, and the 
person wlio is in such I'criiiissihle occupation is liable 
in a suit by ibo owner for d:itna"os for use and occu¬ 
pation. 

The fact that a prior suit by the owner for use and 
occupation was coiiipromisod by the plaintiff accept- 
in;; a certain anumnt from the defendant should not 
alter tlie jirevioiis relation of permissivo occupation 
and create a Icjrul tenancy between the parties. 

Ali Khan V. Aj’i'ailn, 7 M. IIOI, ilistinjfiiished. 

Second appeal against the decree of the 
TemporalySnb.-)rdinate.Tudge of Masiilipalam, 
in A. S. *203 of 1900, preferred again.st 
that of the District Munaif of Gudivada, in 
O. S. No. 51 of 1900. 

Mr. T. Prakasam, for the Appellants. 

JIJDGMKNT.—The plaintiff ieatituted 
this suit for compensation for use and 
occupation of his land by the defendants in 
Fit.slis 1316 and 1317. Both the Courts have 
passed a decree in his favour. The facts 
found are, that the defendants originally 
entered into possession of the land under 


an oral agreement to take a lease for Faslis 
1313 to 1317. A kkaf was to be executed 
subsequently. Bub the defendants did not 
execute any such instrument but continued 
to be in possession of the land. It is contend¬ 
ed that the defendants must be regarded'as 
the plaintiff’s tenants, and the suit being for 
rent for a period prior to the enactment of 
the Estates Land Act, the plaintiff could not 
maintain the suit without having tendered a 
palla for each of the years. But the finding 
is that the defendants did not in fact become 
the tenants of plaintiff. They came into 
possession, no doubt, with plaintiff's 
permission, but what was legally required to 
make them tenants, namely the.execution of 
a khat was nob done by them. Reliance is 
placed on the fact that plaintiff instituted a 
previous suit for compensation for use and 
occupation for Faslts 1313 to 1315, and that 
suit was settled between the parties by 
payment of a certain sum to the plaintiff. 
The District Judge finds that the compro¬ 
mise did nob recognize the defendants as 
tenants and that the amount was not 
accepted by the plaintiff as rent. The 
legal effect of the compromise, therefore, 
merely was that the defendants being 
bound to pay compensation for occupying 
plantiff’s land, satisfied their liability by 
pay merit of a certain amount. This did not 
alter the relation which previously existed 
holween the parties, namely, that of 
permissive occupation by the defendants 
without the creation of a legal tenancy, that 
i.s exactly the kind of case, where an 
owner of land would be entitled to compensa¬ 
tion for use and occupation. Mr. Prakasara 
relies on a case reported in AH Khan v. Appadtt 
(1). There the defendant was admittedly 
the plaintiff’s tentant and a suit instituted 
for rent had failed. He then instituted 
another suit claiming compensation for use 
and occupation. It was held that compensa¬ 
tion for land occupied by defendant as a 
tentant was in reality rent due by him as 
tenant and no suit could be iiiscitiited to 
enforce his obligation without satisfying 
tlie requirements of section 7 of the Rent 
Recovery Act by tendering a proper patta. 

J hat case has no application to the circum¬ 
stances of this case, where, according to the 
finding, the defendants never became the 

(1) 7 M. 304. 
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tenants of the plaintiffs at law. I reject the 
second -appeal. 

Appeal rejected. 


LOWER BURMA. CHIEF COURT. 
Second Civil Appeal No. 24:2 ok 1910. 

January 5, 1912. 

Present: —Mr. Justice Twomey. 
SABEID ALI— Defendant—Appellant 

versus 


M. N. N. SWAMINATHEN CHETTY— 

Plaintiff—Respondent. 

Burma Land and licvcnue Act (1[ of 187t>A 48 — 

Burma Municiptd .Iff (III B.(J. tif 1898), s. 20G—i'VuM'i 
— Auction-purchaser’s title —Fraud I'l'fmfcs all Judicial 


acts. 

Certain property was mortgaged to plaintiff but 
was in the occupation of the niortf?a"ors, who 
failed to pay tlie Municipal taxes and allowed it to 
be sold for arrears of revenue. The auction-pur¬ 
chaser, who had acted in collusion with the inort- 
fjnprors, was, in the plaintiff’s suit for a mortgiige- 
dccico, made a co-defendant. Uotli the lower Courts 
found that he had colluded with the niort- 
jjasors in order to defraud the mortgagee, the 


plaintifT: 

Held, tliat the auction-purchaser had not acfjuired 
a good title free from tlie plaintilT’s incumbrance 
and section 48 of the Land and Kevenue Act was 
no reply to ]»UiintifT’s action. It ^vas open to the 
plaintiff to show that in eonferring a title free from 
incumbrance, the Itcvcnuo OlUeer was misled by 
the fraud of the mortg.agor and tlic purchaser acting 
in collusion. 

iVuav/b Sidhee Nniir Alt Khun v.ltajah OjnodhijaraiH 
Khan, 10 M. I. A. 540; 5 W. II. (P. C.) 88, followed. 

Appeal against the juilgment of the Divi¬ 
sional Court of Tenasseritn iti Civil Appeal 
No. 101 of 1910, dated ISth July 1910, up¬ 
holding (hat of tlie Sub-Divi.sional Judge, in 
Civil Suit No. 2) of 1909, dated 2drd 
November 1909. 


Mr. Aiizuni, for the Appellant. 

Mr, F. 0. Brown, for the Respondent. 


JUDGMENT.—Ma Su and H-aniu mortgaged 
their house and land to the plaintiff Chetty 
tiriii for Rs. 400, retaining pos.session. Sub¬ 
sequently, as the mortgagor.^ failed to pay the 
Municipal tax on the house, which they were 
bound to pay on the principle contained in 
section 65 (c) of the Transfer of Property Act, 
the property was, therefore, sold by the Muni¬ 
cipal authorities under section 2C6 of the 
Municipal Act, which provides that arrears of 
taxes may be recovered as if they were arrears 
of land revenue under section 48 of the 


Land and Revenue Act. The purchaser at 
an auction-sale acquires a title free from all 
incumbrances except such as are expressly 
reserved. There was no reservation in this 
case. The purchaser was Sabeld Ali and the 
price paid by him was Rs. 20. Sabeid All’s 
wife is the daughter of Hamu and grand¬ 
daughter of Ma 5u. 

The suit was brought by the plaintiff firm 
on the mortgage. The auction-purchaser, 
Sabeid Ali, was made co-defendant with Hamu, 
the surviving mortgagor, and it was alleged 
in the plaint that the mortgagors had acted 
fraudulently and colluded with their relative, 
the purchaser Sabeid Ali, in allowing the pro¬ 
perty to be sold for arrears of taxes with 
intent to defeat the plaintiff Brni’s mortgage. 

Both the lower Courts have found in favour 
of the plaintiffs. The purchaser Sabeid Ali 
appeals on Ihe grounds— first, that fraud and 
collusion were not proved and, 4ecoNd/j/,that by 
the operation of section 48 of the Laud and Re¬ 
venue Act, (he appellant obtained a good title 
free from the plaiuliff respondent’s incum¬ 
brance. 

On the first point, the concurrent finding of 
the lower Courts is one of fact and cinnot be 
disturbed here. iMoreover, I think that there 
can be no doubt as to its correctness. The 
near relationship of the appellant to the mort¬ 
gagors and the absurdly l)w price which he 
paid, raise a very strong presumption that the 
sale was collusive. 

As regards the second point, it is sufficient 
to cite the Privy Council case Niiwah Sidhee 
Nazir AH Khan v. Rajah OJoodhyaram Khari 
(1). In that case, the party who was defrauded 
byarevenue sale was a mortgagor. It was held 
that the parties who brought about the sale 
were precluded by their acts from setting up, 
as against a third per.son, the mortgagor, the 
object of their fraud and a stranger to the 
collusive agreement between them, tlie illega- 
I'tyof tliat agreement itself. Their Lordshita 
decided that the sale under the Revenue Laws 
being a devise—part of the machinery as it 
were—to effect a fraud,” the sale should be 
considered as between the parties a private 
sale. 

Similarly, the appellant Sabeid Ali cannot 
be allowed to enjoy llie benefit of his own 
fraud. The sale as between him and the 
priqr mortgagees must be treated as a mere 

(1) 10 M. I. A. 540; 5 W. It. (P. C.) 83. 



434 


moiAK OASES. 


AKKXJ V. RAMAPPA RAJCT. 

private sale by the mortgagors to Sabeid All, 
and notwithstanding the statutory bar on* 
taiaed in section 48 of the Land and Revenue 
Act, it must be held that Sabeid AU to)k the 
property subject to the mortgage. As was 
said in the Duckeis of Kingston's case (2). 

fraud is an extrinsic collateral act which 
vitiates the most solemn proceedings of Courts 
of Justice. Lord Coke says it avoids all 
judicial acts, Ecclesiastical or Temporal.” 
AVhen property is a Did for arrear.s of revenue 
under the Land and Revenue Act, it is not 
permissible to show in a Civil Court that the 
Revenue Officer was mistaken but it is per¬ 
missible to show, as in this case, that in con¬ 
ferring a title free from iucurabrancs he was 
misled by the fraud of the original owner 
and the purchaser acting in oUusion. 

Appeal dismissed witli cists. 

ApfiC il fiisniisxp J. 

(2) 20 How. State Trial ."i U; I Loach C. C. 1 Pi: I 
East l\ C. 4GSi2 Sm. L Cas. 713. 


M.\I)R\S lUGK COClir. 
Seco.no Civil, AppEAt, No. 17S7 or 191U. 

April 21-, 1912. 

/ tescuf: Mr Jnstico SiinJ.iir.i Aiyar anj 

Mr. Justice Ayling. 

AKKU—Appellant 




IvAMAPPA IlAJU Asu othess_ 

Kespondkvts. 

-Court adopthid r,>n:<ons{n previous J,ul 
uicnt bdnr.:,i xnur i,;rttc< n-h-rr r,i,U>.rr nlm'ist ti 

n whrther in accordnnrc u'itli lat 

Wliero a Court, ii. it.s jutlgiiiout,states thatitadoi) 
the reasons -iveii l>y it in a judgment in a prcvioi 
suit hetween the same parties, the evidence being a 
most the same, this tloe.s not amount to usiii" tl 
previous judgment as evidence in the case, and tl 
judgment is one in accordauco with law. 

kOeond appeal against the decree of th 
Temporary Subordinate Judge of Sout 
Cimara, in A. S. No. 168 of 1909, preaente 
against tliat of the District Muiisif ( 
Puttur in O. S. No. 520 of 1908, 

^ Messr.s K. .\arain Hao and //. Bala Krishn 
liao, for the Appellant. 

-Mr. B. Sitarnina Hao, for the 1st Uesponc 
ent. 

JLDriMENr.—Doth Courts have foun 
tliat the properly sued for wa.s not set apai 
to 2i;d defendaut s blanch for luainteuauct 



The Subordinate Judge's judgment on this 
point is very short. We understand him to 
accept the reasons given by the District 
Mnnsif. With regard to the Munsifs 
judgment, two points have been raised, vu., 
that he has really not written a groper 
judgment in accordance with the requirements 
of law, and, secondly^ he regarded the judg¬ 
ments in the previous Suits Nos. 90 of 1896 
and 276 of 1905 as evidence in this case. 

With regard to the second point, we are 
prepared to assume, for the purpose of this 
decision, that the previous judgments were 
not legally admissible in evidence. The 
Munsif says that the evidence adduced in the 
previous case and that adduced in the 
present suit are the same, with the exception 
that certain additional witnesses were 
examined in this suit He then refers to the 
conclusions that he came to in the previous 
suit, the evidence being the same. He says 
that he is not able to arrive at a different 
conclusion from what he had found in the 
previous suit. The effect of this is, in our 
opinion, that he adopts the reasons which he 
himself had given in the previous judgment. 
These reasons were based on evidence which 
was adduced in the previous case, which was 
the same as the evidence in this case. He, 
therefore, comes to the same conclusion in 
this case as he did on the evidence in the 
previous case. This, wo think, does not 
amount to using the conclusions arrived at in 
the previou.s case as evidence in this case. 
If, a.s we understand the judgment, he 
adopted the reasons given in the judgmeufc 
in tlie former case, tlio.so reasons are prac¬ 
tically incorporated in his judgment iu this 
suit, and it cannot, therefore, be said that the 
judgment is not in accordance with the 
requirements of the law in that it does not 
fully state the reasons for liis conclusion. 
We, therefore, think that bitli the.se objec¬ 
tions must fail. We dismiss the second 
appeal with costs. 

Appeal dismissed. 
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ALLaHABAD high court. 

First Appeal prom Order No. 5 of 1912. 

April 10. 1912. 

rrcsent: —Mr. Justice Karamat Husain and 

Mr. Justice Chamier. 

DALIP SINGH AND OTHERS —Appellants 

versus 

BAHADUR RAM—RESFONDENr. 

MorlyagCy essentials of—Interpretation of deed — 
“Muakiuza”, meaning of. 

In order that there may be a simple mortgage, there 
must bo (a) a transfer of au interest in specific im¬ 
moveable property, {b) a personal undertaking by the 
mortgagor to pay the mortgage-money, and (r) an 
agreement, express or implied, that in the event of the 
mortgagor failing to pay according to his contract, 
the mortgagee sluill liavo a right to cause the mort¬ 
gaged property to bo sold. 

The word 'mankhiza' is not commonly employed to 
denote a simple mortgage. The root meaning of 
mnetkhiza is taking and the word is geiicrally used in 
the sense of taking satisfaction or calling to account. 

First appeal from au order of the District 
Judge of Azamgaih. 

Mr. Muhammad Jshaq, for the Appellant. 

Mr. L. Agarwala^ for the Respondent, 

JUDGMENT.—This appeal arises out of a 
suit brought by the respondent for the re¬ 
covery of Rs. 563 odd by the sale of a share in 
a village. The suit is based upon a docu¬ 
ment, dated March 3lst, 1891, which, accord¬ 
ing to the respondent, effected a mortgage of 
the share, bub which, according to the appel- 
lanls effected o»ily a charge on the share. If 
there was a mortgage, the suit is maiutaiuable, 
and tlie order of the lo\Yer Appellate Court 
remanding the suit for trial on the merits is 
correct. If tliere was only a charge, the suit 
is barrtd by limitation as was held by the 
Court of first iustauce, and this appeal must be 
allowed. 

The deed opens with a recital that the 
executant has borrowed Rs, 991, then follows 
a promise by him to pay that amount with 
intere.st at the rate of 2 per cent, per mensem 
within a certain time, and after that there 
are the following words: — 

Muakkiza asl o stid ta yom>ul'Wasul iipar 
[description of the share] manmuqir 


. qaim rahegi . Uhaza . 

. ..hatarik tamassuk muakhaza . i-jaidad 

ka likhdya. 


If it is a mortgage at all, it is a simple 
mortgage. In order that there may be a simple 
mortgage, there must be (a) a transfer of an 
interest in specific immoveable property, (i») a 

personal undertaking by the mortgagor to pay 


the mortgage-money, and (c) an agreement, 
express or implied, that in the event of the 
mortgagor failing to pay according to his on- 
tract, the mortgagee shall have a right to 
cause the mortgaged property to be sold. The 
second requirement is satisfied. There is no 
express transfer of an interest in property, 
and there is no express agreement that in case 
of default the mortgagee may bring the pro¬ 
perty to sale. Bat in a simple mortgage, the 
interest transferred is the right to have the 
property sold, and this need not nscessarily 
be provided for in the deed in so many words; 
it may be inferred from the language used 
and where such an agreement can be inferred, 
the first and third requirements are satisfied. 
We are asked to infer such an agreement 
from the use of the word muakhizi. It is 
conceded that this is not a word commonly 
employed to denote a simple mortgage. The 
words commonly used are rihn, kifalat, and 
niustughraqt and their grammatical variations. 
The root meaning of muakkiza is "taking,” 
and the word is generally used in the sense of 
taking satisfaction or calling to account. 
Thus muakhizadir is a man who is responsi¬ 
ble or called to account. There is nothing in 
the word which necessarily iraples taking and 
selling. For what it may be worth, we note 
that the word wKa/r/iua is used in the autho¬ 
rised translation of section 100 of the Transfer 
of Property Act for the word charge in the 
original. The words ordinarily used to denote 
a raorlgage were well known in 1891, when 
the deed in question was executed. The word 
muakkiza does not necessarily imply a power 
of sale, and there is nothing else in the deed 
from which an intention to give a power of 
sale can be inferred. We are unable to hold 
that the deed conferred upon the creditor 
a power to bring the property to sale, in our 
opinion, the deed is not a mortgage. We 
allow tlie appeal, set aside the decree of the 
lower Appellate Court and restore the decree 
of the first Court. The appellauts must pay 
the respondent’s costs iu all the three Courts. 

Appeal decreed. 
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BENI MADHAB ROT V, BISSBSi^WAR BDARATI. 

CALCUTTA HIGH COURT. 

CiviL Rdi-e No. 3428 of 1911, 
December 1, J 911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice CarnduS. 

BENI MADHAB ROT —Decree-holder— 

Petitioner 

versus 

BiSSESWAR BHARATI— Jddquent- 

DBBTOR— Ol'PCSITE PaKTT. 

Bctnjal Tcnancij Act {Vlll of 1885^, s$, 153, 174 — 

Appeal—Pent decree'— Sale ~ Order asuic or 

refurififf fo fict aside sale—Qaesfion relatintj to title to 
la7ul bctifccfi cofijtictinff parties—Effect of explanation to 
section lo3— Question, whether iudijnicht^dehtor com¬ 
plied with section 174— Decision whether appealable— 
Pouudaijc fee, whether Jiid'jincnt’dchtor bound to deposit 
—Execution proccedimjs, whether decree he chal^ 

Icnijcd. 

A decri'c for i*eiit umlor 11s. 50 in value was nuulo 
hy n Mtins-if with {iiiiil jurisdiction under section 153 
of the llc'UK.'d Tcnsnicy Act. An appeal was preferred 
aKuiubt that decree and hear<l without jurisdiction. 
Tlic decree was mo<Iilic<l. In e.vecution of that dccreo 
tlic holdin;r was .sold anti purcliascd by the decioe- 
hohler. 'I'lie jud^iment-dehtor brou'rht into CotJrt a 
sum for tlie reversal of the sale under section 174 of 
the Ilcnpal 'J’eiiauey Act. An ai)pHcation to set 
aside the sale wa.s refuseil on tlic ground tliat tho 
jtouuda^e fee liatl not been deposited. This order 
%Yas nnulc hy a Munsif «ho ha<l linal jurisdiction 
under tceliuii 153. 'J'ho jnd'jincnt-debtor appealed to 
the District Jud^e wlio overruled an ohjeetion to the 
conipeU t;ey of the appeal. Du tlie heuiinjr of the 
apjiral, it '\as hihl that the judjiiiient-debtor was not 
bound to deposit the jtounthi^o fee as under tl»o llijfh 
Cotnt Hnles. the <iocice*holdtr. upon icversal of llio 
sale, would be entitled to a refund of the sum lie 
laid (ioposite<l on that account. 'J he .-^alo w.as consc* 
(piently reversed. The decree.holder moved the HiKh 
Court a;rainst that order. 

II)l(', (O that an order of thi.s description made 
under section 174 ol the Ueiigal Tenancy Act is or¬ 
dinarily appealable. 

Sifal Itai V. Eandn Lai, 1 Ind. Cas. 304j 13 C. W, N. 
501; 11 C. L. J. 202, followed. 

(2) That an order setting aside or refusing to set 
aside a sale liold in execution of a reut-dccrco is 
an order which decides a question relating to title to 
land as between parties having contiicting claims 
thereto. 

Kali Moudul v. Ham Sarheswar Chakrabutty, 32 C. 
057; 0 C. W. N. 721 (F. 13.); i C. L. J. 476, relied upon. 

(3l That tlie effect of the explanation newly added 
to f-e'Ction 103 of tlio Uengal 'rcnancy Act is not to 
practically suj.erseele tho Full Bench case of Kali 
Moniiiil V. Hum Sarheswar Chakrabnttij, 32 C. 057; 
'.I C. W. N. 721 (F. B.)j 1 C. L. J. 470, although tho 
<-n'c'ct i>r the cxfilanation is to restrict consielerably 
tlic « Ifci-t i>f the I'ull J3ench ilccision. 

,''ltco I'ltrsan liai v. Hishuii I’aiyash Karaiii, 10 Ind. 
Cas. .53lh- 15 t'. W. N. 700, referrcil to. 

( J) '1 hat ^^lle■Ic the qnebli«>n is, whether the judg- 
jncnt-dibloi lias conij>licd with tho icquiiements of 


section 174 for reversal of the sale, the case is not 
covered by the explanation and the rule laid down in 
the Fall Bench governs tho matter. 

(5) That tho appeal to the District Judge was com¬ 
petent. 

Obiter dictum: —(1) Tho judgment-debtor was not 
bound to deposit tho poundage fee, 

/fejrhnbar Dayal v. Jadu Nandan Misser, 13 Ind. 
Cas. 365; 15 C. L. J. 89; 16 C. W. N. 736, referred 
to. 

(2) It was not open to the judgment-debtor to 
challenge the validity of the decree in execution pro¬ 
ceedings after that decree had been executed with¬ 
out objection and the sale had actually taken place. 

Rule to show cause why the order of the 
District Judge of Darbhauga should not be 
set aside on the ground that the appeal to 
that Court from the order of the First Munsif 
of Darbhanga was incompetent and the 
Older in question was consequently made 
without jurisdiction. 

Babu Shorasht Ckaran Mitra, for the Peti¬ 
tioner. 

Babu BulJeo Ntirain Singh, for the Opposite 
Party. 

JUDGMENT.—We are invited in this 
Rule to set aside an order made by the 
Court of appeal below on the ground that 
the appeal to that Court was incompetent, 
and the older in question was consequently 
made without jurisdiction. 

It appears that the petitioner obtained 
a decree for rent on the 30th November 1908. 
The claim was under Rs. 50 in value and 
the Munsif who tried the suit was invested 
with final jurisdiction under section 153 of 
the Bengal Tenancy Act. An appeal was 
preferred against that decree notwithstanding 
these circumstances, and was apparently 
heard without objection. The appeal was 
allowed in part and the decree of primary 
Court was varied in favour of the appellant 
on the 22nd February 1910. In execution 
of that decree, the holding was sold on the 
20bh June following and was purchased by 
the decree-holder. On the 16th July 1910, 
the judgment-debtor brought into Court a 
sum adequale in his estimation for the 
reversal of the sale under section 174 of the 
Bengal Tenancy Act. Objection was taken 
to the sufficiency of this sum and was upheld 
by the Court as the poundage fee had not 
been deposited. The result was that the 
application under section 174 was refused 
and the sale wa.s confirmed on the 15th 
August 1910. This order was made by a 
Munsif who w as invested with final jurisdio- 
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tion under section 153 of the Bengal Tenancy 
Act. The judgment*debtor then preferred 
an appeal to the District Judge. An objec¬ 
tion was taken, on behalf of the decree-holder 
auction-purchaser respondent, to the com¬ 
petency of the appeal but was overruled. 
The learned Judge then heard the appeal 
on the merits and allowed it. He held 
that the judgment-debtor was not bound to 
deposit the poundage-fee, as under the 
rules of this Court, the decree-holder upon 
reversal of the sale would be entitled to a 
refund of all the suras he had deposited on 
that account. The District Judge accord¬ 
ingly reversed the sale. We are invited to 
set aside this order on the ground that the 
appeal to the Judge was incompetent. 

In answer to the Rule, it has been con¬ 
tended, first, that the appeal was competent, 
secondlu, that, as laid down in Kiihori Mohvn 
V. t^aradamani Dasi (1), this Court ought not 
to interfere because the order which has been 
made by the District Judge is right on the 
merits and should not be disturbed; and 
thirdly, that as the decree under execution 
wfis made without jurisdiction, the .sale is 
a nullity and the reversal of such a sale 
does not operate to the prejudice of the 
auction-purchaser. 

In so far as the question of competency 
of the appeal is concerned, we are of 
opinion that the view taken by the District 
Judge is well founded. It has not been 
di.sputed that an order of this desciption made 
under section 174 of the Ilengal Tenancy 
Act is ordinarily appealable as explained 
by this Court in Sital Hoi v. ^amht Lai 
(2), notwithstanding Ihe contrary view 
taken in Kishori Mohiin Hoy v. Sarndamani 
(1), which does not give efiect to the decision 
of the Judicial Committee in Vrosnuno Kumar 
Sanynl v. Koli Das Sanynl (8). But it is argu¬ 
ed on behalf of the petitioner that the appeal 
is barred by the provisions of .section 153 of 
the Bengal Tenancy Act because the Munsif 
who made the order was invested with final 
jurisdiction under that section. In an.swer 
to this argument, it is pointed out by the 
learned Vakil for the opposite party that the 
case falls within the principle recognised by 
a Full Bench of this Court in Kali Mondnl 

(1) 1 C. W. N. 30. 

(2) 13 C. \V. N. 591; ] 1 C. L. J. 202; 1 Iiid. Cas. 
304. 

(3) 19 C. 083; 19 I. A. 1C6. 


V. Ham Sarbeswar Chahrahuity (4), where it 
was ruled that an order setting aside or 
refusing to set aside a .sale held in execu¬ 
tion of a rent decree is an order which 
decides a question relating to title to land 
as between parties having conflicting claims 
thereto. The learned Vakil for the petitioner, 
however, argues that the effect of the 
decision of the Full Bench has been com- 
petely nullified by the explanation sub¬ 
sequently added to section 153. No doubt, 
as pointed in the case of Sheo Parsan Rai 
V. Bishnn Pargash Narain (5), the effect of 
the explanation is to restrict considerably the 
effect of the decision of the Full Bench. But 
we are unable to uphold the contention that 
the decision of the Full Bench has been 
practically superseded by the explanation. 
The explanation provides that a question as 
to the regularity of the proceedings in 
publishing or conducting a sale in execution 
of a decree for arrears of rent is not a ques¬ 
tion relating to title to land or to some 
interest in land as between parties having 
conflicting claims thereto. Jn the case 
before us, no que.stion arises as to the re- 
gulaiity of the proceedings in publishing 
or conducting the sale. The question rai.sed 
i.<s, whether the judgment-debtor has com¬ 
plied with the requirements of section 174 
for reversal of the sale. We are, therefore, 
of opinion that the case is not covered by 
the explanation and that the rule laid 
down in Kali Mondul v. Ham Rarheswar 
Chahrnhntiy (4) governs the matter. We are 
cons(<iuentIy of opinion that the appeal to 
the Judge wa.s competent. 

In this view, it becomes unnecessary to 
consider whether the order of the Judge 
is right on the merits. But we may point 
out that his decision is in accordance with 
that of this Court in Hagliuhar Daynl v. 
Jodu Nandan Missir (6), and his conclusion 
cannot thus be successfully assailed by way 
of either revision or appeal. 

In this view it is needless to consider 
the third ground urged by the learned 
Vakil for the opposite party; but we may 
add that we do not feel disposed to accept 
the soundness of the contention that it was 

open to the judgment-debtor to challenge 

(4j 32 C. 957; 9 C. W. N. 721 (k. b.); 1 G. L. J 
476. 

(5) 15 C. W. N. 769; 10 Inch Cas. 539. 

(6) 15 C. L. J. 89; 13 Inch Cas. 305; 10 C. W. ,V. 
7?0, 
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the validity of the decree in execution pro¬ 
ceedings after that decree had been executed 
without objection and the sale had actually 
taken place. 

The Rule is, therefore, discharged with 
costs one gold mohur. 

Buie discharged. 


ALLAHABAD HIGH COURT. 
Second Givir. Appeal No. 776 of 1911. 

April 16, 1912. 

rresent: —Mr, Justice Chamier. 
GHISSA LAL— Appellant 

versus 

RAM ACTAR LAL— Rfsfondent. 

Ar.rn 'U-nn-ncy Act (11 of 1901), .c. 167—fin't/or jros. 
or;oi')}.s/ naufructunrij morigmjee —£'.r.pro/>j*iV?< 7 rj/ 
ichoiicg—Juris^iUction of ('ii'il or Uevcmtc Court. 

Aatheqno.«tion wlietlier a person lawfully in pos« 
seKsicin of Injul us n mortgagee mnstfjive up posse.ssion 
to his mortgagor when tlie Intlcr becomes entitled to 
ox-propi ictary rights iti the land, i r., becomes ox*pro- 
)>rietarv tenant of the land, is not a question reserved 
e.vclusivcly for the llcvemie t^ouifs, section 1C7 of the 
Agra Tenancy Act does not ap])ly. 

Mohurnjn of Vizinungniin v. Chlinngn Aitnni, 7 A. L. 
555, C Tiul. Cas. 8IM, refoi reil to. 

Second appeal from a decree of tlte Addi¬ 
tional Judge of Gorakhpur. 

Mr. A. B. C. Ttnmillony for the Appel¬ 
lant. 

Mr. Jang Bahadur Lul^ for the Respond- 
ent. 

JUDGMENT.—The appellant was the 
ovMier of a 3-pies share in a village and, as 
such, was in po.ssession of several plots of 
sir or hhudkasht. Long before the passing 
of the Agra Tenancy Act, the appellant 
gave the respondent two usufructuary 
mortgagee of the sir and hhudkasht lands 
and placed him in possession. After that, 
the appellant gave the respondent a simple 
mortgage of the whole share. The respond¬ 
ent sued upon the simple mortgage and 
obtained a decree iu execution of which 
he purchased the share himself. At the 
auction, the usufructuary mortgages w’cre 
proclaimed as encumbrances upon the pro¬ 
perty. Shortly after the sale, the appel- 
larit .«ued tiie re.«pondent for possession of 
the sir ard hhiiilknshf birds under section 
79 of the Tenancy Act. The first Court 
threw li e ca.«e cut as barred by limitation 
because the rtspondent bad been in 
uiidistnibcd pcsseesicn of the plots as moit- 
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gagee for many years. On appeal, the 
Commissioner held that the suit was not 
barred by liraitition and he gave the 
appellant a decree for possession of the 
land holding apparently that the appellant 
as ex-proprietary tenant was entitled to 
possession as against bis mortgagee. In 
another proceeding, the rent payable by 
appellant as ex-proprietary tenant was de¬ 
termined. The respondent then brought 
this suit. It was resisted on the ground 
that the Civil Court had no jurisdiction 
to enterlain it. The Munsif overruled this 
defence and decreed the claim. On appeal, 
the Additional Judge set aside the decree 
for posses.sion and gave the respondent a 
money-decree. In this Court appellant 
contends that the suit should be dismissed 
altogether, and the respondent who has 
filed cross-objections contends that the decree 
of the first Court was right. 

The respondent as usufructuary mortgagee 
is not entitled to a money-decree. The 
question is whether he is entitled to a 
decree for possession. The appellant relies 
upon the decision in the case of Mahaioja of 
Vizianagram v. Chhargo Kurmi (D, but it 
appears to me that that case has no bearing 
whatever upon the present case. There a 
fixed rate tenant had mortgaged his land to 
the defendant’s ancestor. On the death of 
the tenant, the zemindar brought a suit in 
a Revenue Court against the defeudaot which 
is described in the judgment as a suit 
under .section 95 of the Agra Tenancy Act. 
The Revenue Conrt decided that the defen¬ 
dant was a fixed-rate tenant and was not 
liable to be ejected. The zemindar then 
brought a suit in a Civil Court for 
redemption of the mortgage alleging that 
the defendant was mortgagee of the laod. 
It was held that it was not open to the 
Civil Court to hold that the defendant was 
in possession as a mortgagee. There, it 
will be observed, the Revenue Court, at the 
instance of the plaintiff, who at the time 
admitted that the defendant was his tenant, 
had inquired into the nature of the defen¬ 
dant’s tenancy and had decided that the 
defendant was a fi.xed-rate tenant. The 
question was one reserved exclusively for the 
Revenue Couits. 

(1) 7 A. L. J. 553; 6 Ind. Cag. 834. 
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Here the question decided by the Revenue 
Court was, whether a person lawfully in 
possession of land as mortgagee must give 
up possession to his mortgagor when the 
latter becomes entitled to ex-proprietary 
rights in the land, i.e., becomes ex-pro¬ 
prietary tenant of the land. That is not 
a question reserved exclusively fjr the 
Revenue Courts; therefore, section 167 of 
the Agra Tenancy Act does not apply. It 
was contended that till questions arising 
between a landlord and his tenant relating 
to the land are reserved exclusively for 
the Revenue Courts. Section 167 does not 
so provide, nor, so far as T am aware, has 
such a rule of law been laid down in any 

case. , 

In my opinion, the Civil Court has jurisdic¬ 
tion to try this suit. 

On the merits, there is no doubt that the 
respondent is entitled to possession of the 
land. The mortgage when made was 
lawful and did not become unlawful by 
reason of the passing of the Agra Tenancy 
Act. The appellant cannot be permitted 
to hold possession as against his own mort¬ 
gagee. 

For the above reasons, I dismiss the appeal 
with costs, i allow the respondent’s objection 
and restore the decree of the 6rst Court with 
costs throughout. 

Appeal (Jtsinisseil. 


OUDH JUDICTAIj COMMISSIONER'S 

COURT, 

Miscellaneous Civil Appeal No. 63 of l!^ll. 

May 22, 1912. 

Present'.— liindsay, J. C.. and 
Mr. Stuart, A. J. C. 

Musnmtnat Bihi R.AHMATULj PATIMA 
and others—Dekenoants—Appellant.^ 

versus 

Sheikh ASH RAF ALI and others— 
Plaintiffs—Respondents. 

Ijitnitfifiou -"Irf ^P of 1008^,3.V. — Pt'CSO'ihi'tl 

vienning of, in s. ■i^Ocuernl naitscs Act{IX of \SQ7J , 

s. 10. 

AVhcrc .1 suit, to wliich the two years’ period of 
frrane provided for by section 31 (1) was applicable, 
was instituted on the 8th August 1910, the 7th August 
1910 being a Sunday, the suit was not barred by limi¬ 
tation. 


Aalthongh in, such a case the limitation would 
not be saved under section 4 of the Limitation Act, 
yet it would be so under the provisions of section 10 
of the General Clauses Act. 

Sheo Dass v. Narain, Asoji, 13 Bom. L. R. 1153, 12 
Ind. Cas. 811: 36 B. 268, not followed. 

Him Singh v* 9 A. L. J. 439; 14 Ind. Cas 

154, followed. 

Appeal against an order of the District 
Judge, Fyzabad, dated 26fch August 1911, re¬ 
versing that of the Sub-Judge, Fyzabad, 

dated 4th April 1911. 

Pandit QoJearan Nath Misra^ for the Appel¬ 
lant. 

Syed IFciziV Hasan, for the Respondent. 

JUDGMENT.—The facts, so far as it 
is necessary to .state them, are set out 
in the order of the 12th March 1912, by 
which this case was referred for disposal to a 
Bench. 

The point of law for determination is 
whether a mortgage suit, to which the 
provisions of section 31, sub section (1), 
of the Limitation Act (IX of 1908) apply 
and which was instituted on the Sth August 
1910, is or is not barred by limitation. The 
sub-section just mentioned lays down that 
in certain territories mentioned in the 
second Schedule to the Act, a suit 
for foreclosure or a suit for sale by a 
mortgagee may be instituted within two 
years from the date of the passing of this 
Act or within sixty years from the date 
when the money secured by the mortgage 
became due, whichever period expires first. 

Section 31 came into force on the 7th 
August 1908 and consequently the la.st day of 
the two year.s’ period provided by section 31 
U) expired on the 7th August 1910, which 
was a Sunday. 

The suit, with which we are here concern¬ 
ed, is one to which the two years’ rule applied, 
and was, as already said, filed on Monday, the 
Sth August 1910, 

The first Court dismissed the suit as 
barred by limitation. The lower A ppellate 
Court reversed this order and held that 
limiiatioii was saved by the provisions of sec¬ 
tions 4 and 12 of the Limitation Act. 

For the appellants, the contention is that 
the suit is barred and reliance has been 
placed upon two rulings of the Bombay High 
Court reported as Dayaram Parashram v. 
Laxman Sheo Dass v. Narazn Asoji 

(2) respectively. Since the date of the 

(1) 13 Bom. L. R. 284; 10 Iiul. Ca^. 910. 

(2) 13 Bom. L. R. 1153jl2 Ind. Cas. 811; 36 B. 2G8, 
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referring order in this case, a decision of the 
Allahabad High Court in Hira Singh v. 
Amaifi (3) has been reported which supports 
the case for the respondents that the suit is 
not barred. 

According to the view of the High Court 
of Bombay,the special statutory provisions of 
section 4 of the Limitation Act and 
of section 10 of the General Clau.<;es 
Act (X of 1S97) do not apply to cases 
governed by section 31 (1) of the Limitation 
Act. According to the Allahabad view 
they do. If the decision of the question now 
before ra turned solely upon the point whe¬ 
ther or not section 4 of the L'mitation Act 
applies to oases covered by section 31 (1) of 
the same Act, we should have no difficulty in 
acceptingtiie Bcmbay view ns being a correct 
inteipretation of the law, frr we are satisfied 
that the expre.^sicn “ pitsciibed” which is 
found in section 4 must be construed as mean¬ 
ing “prescribed by the fiift Schedule”—the 
words which are to be found in section 3. 

As the provisions of section 3 are declared 
to be subject to the provisions of section 4 
(and Cither sections), ii appears to us that the 
two sections must be lead together and that 
tlieteim'’presciihctr' as used in the latter sec¬ 
tion cannot be coi slrued in any wider .sense 
ibanthat in which it is iistdin section 3, iliac 
is to say, “piescribed by the first schedule”. 
The special rule of limitation laid down for 
suits covered by section 31 (1) i.s not pres¬ 
cribed hy the Scliedule. 

I'heie remains, however, (he question 
whellier section 10 of the General Clauses 
Act can be called in aid to save limitation in 
cases wlir re section .H (1) of the Limitation 
Act applies: and after a careful consideration 
of the various rulings and of tlie arguments 
addiPFsedto us, we have come to the conclu¬ 
sion that it can. 

^'cction 10 will clearly apply unless it can 
he sliown that the case before us falls within 
the pm view of the proviso to that section. 

In this coniiGclion, regard must he had, 
in the hist place, to the language of section 1 
of {lie present Limitation Act and, in tl>e next 
pla<-e, to the woi ding of section 31, sub-section 
(1) itstdf. In section 1 it was declared tlmt 
sfction 31 was to come into force at once 
tliat i.s, with <lTect from the 7t)i August lOOS 
wluntlie Act was passed. Section 1 also 

came into Idice on the same date. The rest 

CJ) ‘J A. L. J. 130; 14 JiK?. Cns. li:4. 


of the Act did not become law till the Ist of 
January 1909. Turning now to the language 
of .section 31, sub-8ecfcion(l), we find that the 
provisions of that sub* section are to take effect 
‘ notwithstanding anything contained in this 
Act or in the Indian Limitation Act, 1877”. 
So long, therefore, as the Limitation Act of 
1877 and section 31, sub-section (1). of the 
new Act were in force together, that is to say, 
for the period between the 7th August 1903 
and the 1st January 1909, it seems clear 
that the provisions of section 31, sub¬ 
section (1) were not affected by the former 
Act. Since the repeal of the Act of 1877, 
that is, since the 1st of January 1909, the pro- 
visioim of section 31 (1) were not touched by 
the other provisions of the present Limita¬ 
tion Act up till the time section 31 became 
spent. 

Can it be said, therefore, that the filing 
of a suit under section 31 (1) of the new 
Act was an act or proceeding to which the 
Indian Limitation Act, 1S77, applied^ 
Obviou.sly not: for as has just been shown, 
that Act while it lasted never applied to pro¬ 
ceedings under section 31 (1). 

How then is it argued that the proviso to 
section 10 of the General Clauses Act operates 
to exclude the present case from the appli¬ 
cation of the section itself? The argument as 
stated is that because the Act of 1377 
has been repealed, the proviso to section 10 
of the General Clauses Act must now be read 
as referring to the new Limitation Act of 
1908, and the terms of section 8 of the General 
Clauses Act are referred to as justifying 
tills method of inteipretal ion. 

But section 8 when carefully construed 
■-.oes not appear to lay down any rule for tlie 
interpretation of the General Clauses Act 
itself in eases where there is a repeal and a 
re-enactment with or without modification. 
Wl.at section 8 appears to say is this, namely, 
that when a repeal and re-enactment has re- 
sulted from the passing of the General Clauses 
c (X of 18.97) or from the passing of any 
.su isequent Act or Regulation, then refei'ences 
in antj other enactment" or in any imstrument 
to the provision .so repealed shall, unless a 
1 eieiit intention appears, be construed as 
leferences to the provision so re-enacted. U 
seems obvious (l.at the words "any other tn- 

exclude the Geneinl Clauses 
c ) self and any subsequent Act or Re¬ 
gulation whuh ifpenis ard rc-erncts. 
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If we were to read the proviso to section 
10 of the General Glauses Act as containing a 
reference to the Limitation Act of 1908, we 
should be construing a reference to the former 
Act contained nob in any other enactment^' but 
in a section of the General Clauses Act itself. 

We are unable, therefore, to yield to the 
argument that the repeal of the Limitation 
Act ot 1877 necessitates a new interpretation 
of the proviso to section 10 of the General 
Clauses Act in the sense contended for by 
the appellant’s learned Counsel. 

This view ofthematter hasnotbeenreferred 
to in the Allahabad ruling above cited. But 
in any case we should agree with the opinion 
of Chamier, J. that section 31 of the Limita¬ 
tion Act of 1908, being an entirely new pro¬ 
vision, cannot be regarded ns a re-enactment 
with or without modification of any provision 
containod in the Act of 1377 and this being 
HO, section 8 of the General Glauses Act would 
not apply. 

Had section 31 baeu enacted not as a por¬ 
tion of the present Limitation Act but as a 
separate Act, as it well might have been, 
there could have been no room for the argu¬ 
ment that a case to which it applied fell 
within the proviso to section 10 of the 
General Clauses Act. 

We are of opinion, therefore, that we should 
follow the Allahabad ruling to the extent of 
holding that section 10 of the General 
Clauses Act, does apply to cases governed by 
section 31 (1) of the present Limitation Act 
and for this reason we hold that the suit filed 
by the plaiatiifs-re5p')ndeuts in this case 
was instituted within limitation. 

We dismiss tlie appeal with costs. 

Apfienl dismissed. 


CALCUTTA Hirfll COURT. 

Aipkal fko\i thk OuHiiNAn OivH. Side. 

February 29, 1912. 

presenh. — Sir Lawrence Jenkins, Kt , TC. C., 

Chief Justice, and Mr. Justice WoodrofTe. 
Jn reUH. NISITH CHANDRA SEN. 

Act (HI s. 3S, Sell. /!’, 

Ti'. ft)) — Whether stnmyer enn rei'rereut 

hotly eoriiortrle, joi lit 11 1 min fum ii y or Jinn to he entered 
on the lt^.t of I oter.-i — Spen'tie ftc/ief Act (I oj' 1877), 42 
— Uiyh Conrt'n jiover to issue uuiudainu.s in jiiihlir 
ofiicer. 

Rules 9 and 10, siib-nilo (9) of Scliedulo IV of tlio 
Calcutta Municipal Act, taken togetlier, merely autho¬ 


rise a person, 'who is a member of an association, 
etc., to be entered on the list of voters. 

Therefore, a person foreign to the body corporate, 
joint Hindu family or firm, as the case ma}' be, cannot 
be aathoi'ised by such corporation, etc., to represent 
them. 

Appeal from the order of Mr. Justice 
Fletcher. 

The judgment of Mr, Justice Fletcher 
dated February 27th, 1912, was as follows: — 

PbETCHER, J.—This is a Rule issued under 
section 45 of the Specific Relief Act calling 
on the Chairman of the Corportati^n of 
Calcutta to show cause why he should not 
prepare and publish the revised list of voters 
for Ward No. 22 under Rule 10 of Schedule 
IV of the Calcutia Municipal Act, 1899, by 
rejecting the application filed by Priya Nath 
Mullick, a candidate for election as a Comis- 
sioner for the said Ward No. 22 on the 1st 
day of January 1912, and why he .should not 
pay the costs of this application. Cau.se has 
been shown by the Chairman of the Corpora¬ 
tion and by Priya Nath Mullick. The point 
which J have to decide is a short one. bur. it 
is not easy to deteiraine. The point has only 
to do with a Hindu joint family. (Mr. Cha- 
kravarti interposes : It is rot confined to 
joint familifs, but relates also to as.sociations). 
However that may be, the case h.as really 
been argued on the footing of a Hindu joint 
family, but tho real point is on the construc¬ 
tion of rule 9 of Schedule IV of the Calcutta 
Municipal Act as amended, whether in the 
case of a company, body corporate, firm, 
Hindu joint family or other association of 
imlividuals who.se name has been entered in 
the list, the * one individual person” duly 
authorised in this l)ehalf by such company, 
body corporate, firm, Hindu joint family or 
association, to apply tc have his name entered 
in tlie list as tlie person qualified to vote or 
to be elected in behalf of such company, body 
corporate, firm, Hindu joint family or 
a.ssociatiou, must be a member of the associa¬ 
tion, or otherw ise. It i.s said that Priya Nath 
Mullick has obtained a large number of votes 
under that rule. The sole question is whe¬ 
ther the (Chairman is authorised to place 
Priya Nath ilullick cu the list of electors 
under that rule in respect of all these votes. 
Inmost of the sections of the Act and the 
Schedule thereto, the language is difficult to 
construe. The rule in question runs: 

If the name of a Company, body corporate, 
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6rro, Hindu joint family or other association 
of individuals has been entered in the list, 
any one individual person duly authorised in 
this behalf by such company, body corporate, 
6rm, Hindu joint family or association may, 
by written notice sent to the Chairman, on or 
before the said Brst day of January, apply 
that his name be entered in the list as the 
person qualified to vote or to be elected in 
behalf of such company, body corporate, firm, 
Hindu joint family or association ” 

The other rule that applies is rule 10, sub¬ 
rule 9 which runs,— 

“If no individual person has applied to the 
Chairman under rule 9 to have his name 
entered in the list in behalf of a company, 
body corporate, firm, Hindu joint family, or 
other association of individuals, the Chairman 
may determine what individual person shall 
be entitled to represent such Company, body 
corporate, firm, Hindu joint family, or associa* 
tion, and shall enter his name in the list as 
the person qualified to vote or to be elected in 
V>ehalf of such company, body corporate, firm, 
Hindu joint family, or association.” 

These are the two rules which aie material 
and it really turns on what meaningr is to be 
attached to the word “individual.” On the 
one aide the ajrrunmnt on behalf of the Chair¬ 
man and Priya Nath Mnllick is that “in¬ 
dividual ” means “single;” on the other side, 
the argument is that “individual” indicates 
that the person belongs to the 'association, 
etc.” 

It has been pointed out by Mr. Mitter that 
if “individual” means “single”, then the word 
“one" is unnecessary in the drafting and that 
the words “one,” “individual person "and “one 
individual person” all have the same meaning. 

The matter is of considerable difficulty, 
more especially having regard to the proviso 
of section 38, but I come to the conclusion 
that the two rules taken together only autho¬ 
rise a person, a member of the association, etc. 
to he entered on the list of voters. It seems 
to me that if you take rule 10, sub rule 9, to 
mean that the Chairman hai statutory power 
to put in the list any njan he may meet in the 
street in respect of a Hindu joint family who 
has not claimed but who has not authori.sed 
any individual to be placed on the register, 
Kuch a proposition would require extiaordi- 
naiily .strong words in the statute. Tl»e matter 
is of considerable doubt, but the meaning of 
“individual” as a person belcngiiig to a clas.s is 


one of the ordinary natural meanings of the 
word, and, I think, that when we take the 
rule which mentions associations of mdivi* 
dual” and in which then follows the expres¬ 
sion ‘any one individual person”, the rule 
although uuscieutific in drafting must be read 
as intending by the words any one individual 
person” to refer to a member of the associa¬ 
tion, etc. As regards company and body 
corporate”, the case may be more difficult. T 
cannot think, however, that the statute ever 
intended to authorise the Chairman to place 
on the list of voters as a person qualified to 
vote or to be elected an individual’ who had 
no connection with the association he was to 
represent and who had not even heard of the 
association or family. I think, as I have 
already said, the matter is one of coasiderable 
doubt, but, having heard the matter yesterday 
and to-day, T have come to the conclusion that 
unless you can find clear words in the statute 
which would authorise the Chairman under 
rule 10 (9) to place any person he thought fit 
on the register as representing a Hindu joint 
family, then rule 9 must bear a correspond¬ 
ing meaning, that is, that the “individual” 
has got to be a member of the family 
association, etc. 

In my opinion, that is the only reasonable 
construction to be put on the rules, 
though tho language of these rules is, 
as 1 have already said, exceedingly ob- 
sen re. 

The other question which has been raised 
is as regards section 50 of the Act which 
provides that no per.son .shall give more 
than eleven votes in any one Ward. That 
1 don’t think can be gone into on the 
present application. This application relates 
to the electoral roll. As to how many 
vote.s a person who gets on the electoral 
roll is entitled to give at any particular 
election is not now nece.ssary to decide. 
Whether that person can vote in different 
Wards or in the same Ward for more 
than eleven votes under different qualifica¬ 
tions obviously is a matter to be decided 
by the returning officer, if tlm question 
arises. It seems to me, after giving the 
best coiisideratian I can to the matter, 
that the statute did not intend in the case 
of a Hindu joint family or other association, 
that one gentleman should get hundreds, or 
perhaps of thousands, of votes in any one 
AVard, but it was intended by tlie statute 
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that a member of a Hinda joint family or 
association might be placed on the electoral 
roll as representing the association or family, 
and if that was not done a further provision 
was given by Schedule Y authorising a 
company or firm to vote by powerof- 
attorney which might be given in favoar 
of a per.son who is either a member of 
the family, or association or not. It seems 
to me that in this case, the Rule ought to 
be made absolute, and I make it also absolute, 
with costs. 

From the above judgment, Babu Priya 
Nath Mullick appealed. 

Messrs. B. Ghakravnrfi and G. G. Ghosh, 
for the Appellant. 

Mr. B. 0. Mitter, for the Respondent. 

Messr.s. N. G. Sen, and S. P. Sin/io, for the 
Chairman, Calcutta Corporation. 

JUDGMENT. 

Jenkins, C. J.—^Ir. Nisith Chunder Sen, 
a candidate for election as a Commissioner 
for Ward No. 22 at the coining Calcutta 
Municipal election, obtained a Rule calling 
on the Chairman of the Corporation of 
Calcutta to show cause why he should not 
prepare and publish the revised list of voters 
for Ward No. 22 under rule 10 of Schedule 
IV of the Calcutta Municipal Act by rejecting 
the application filed by Babu Priya Nath 
^lullick, a candidate for election as a Com¬ 
missioner for Ward No. 2 2 on the 1st 
Jiiiuiary 1912. 

It was ordered that a copy of the order 
be served on Babu Priya Nath Mullick, but 
no Rule was in express terras issued against 
him. 

The application made by Babu Priya 
Nath Mullick was that his name be entered 
in the list as the person qualified to vote 
on behalf of a large number of companies, 
firms, and Hindu families. 

The Rule was heard by Mr. Justice 
Fletcher, who made it absolute with costs. 

From this order, Babu Priya Nath Mullick 
alone has appealed. The Chairman of the 
Corporation has not appealed, nor has his 
Counsel addressed the Court in support of the 
appeal or complained of the order made by 
Mr. Justice Fletchc-r. 

It is objected by the respondent at the 
outset that Babu Priya Nath Mullick has 
no right to appeal, as the order was not 


against him, but against the Chairman of 
the Corporation. 

But it is further urged that whether an 
appeal lies or not, the order of Mr. Justice 
Fletcher was correct, and it is on this, that 
an expression of our opinion has been 
specially invited. 

The proposition for which Mr. Nisith Sen 
contends is formulated in paragraph 5 (a) 
of his petition in these terms: “ That the 
said Priya Nath Mullick being a person, 
foreign to the body corporate, joint Hindu 
family or firm as the case may be, could 
not be authorised by such corporations, 
Hindu joint family or firm to represent 
such corporation, Hindu joint family or 
firms, inasmuch as such authorisation 
contravenes the provision of rule 9 of 
Schedule IV of the Calcutta Municipal 
Act.” 

He further urges that if Babu Priya 
Nath Mullick’s application be upheld, he will 
be considerably prejudiced at the ensuing 
Municipal election. 

Nor can there be any doubt as to this, 
for if Babu Priya Nath Mullick’s contention 
be upheld, then he will, according to his 
contention, be armed with no less than 571 
votes which he will be entitled to use in 
favour of his own candidature at the 
coming election. Tiiis, if tlie true view, 
is a concentration of voting power in one 
person which it is impossible to regard 
with favour, and it is ditficult to suppose 
that the framers of the Act and the rules 
under the Act could have intended such a 
result. 

But do the rules on their true con¬ 
struction support Babu Priya Nath Mullick’s 
contention ? Mr. Justice Fletcher has held, 
not, and 1 see no sufficient reason for dis¬ 
senting from this view. 

The governing rule is the 9th of those 
in Schedule IV to the Act, and I think it 
may fairly be said that the expression any 
one individual person” there found should 
be reatl together with, and controlled by 
the expression a.ssDciation of individuals” 
which immediately precedes it. 

So read, the field of selection for re¬ 
presentation would be limited to those 
individuals of which the several associations 
there indicated are composed. 

This view of the rule would account 
for the somewhat unusual expression "any 
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one individual person,” which would have 
been unnecessary had the words borne the 
unlimited significance for which Baba Priya 
Nath Mullick contends. 

It, moreover, gains support from other 
portions of the rules, and at any rate, 
provides a safeguard against that plurality 
of votes claimed by Babu Prija Nath 
Mullick, 

In the view 1 take, it is unnecessary to pro¬ 
nounce any opinion on the competence of the 
appeal, for in any case it must fail; the 
costs to be paid by the appellant. 

WooDUOFKE, J.—The point appears to mo 
to be clear, thongh doubtless it might have 
been rendered more so by the insertion of the 
word 'members ” as has been done in rule 
4 (4) in which case the question before us 
would not have arisen. The question turns upon 
the meaning of the words “any one individual 
person ” in rule 9. Tfie words “any person” 
would have satisfied the construction for which 
the appellant contends unless, as it is also 
urged on his behalf, the words “an individual” 
were necessary to exclude the juristic or 
artificial persons included in the term “person” 
by rule 1. Under that rule, the word “per¬ 
son” includes a company, body cor porate, firm, 
Hindu joint family and other association of 
individuals. T atop here to point out iu 
connection with the words “ other asso¬ 
ciation of individuals” that throughout 
the rules, companies, bodies corporate, etc., 
are, whether they be correctly defined ns 
such, or not, treated as associations of indivi¬ 
duals. And the marginal note of rule 9 under 
disciissioii runs “representation of association 
of individuals.” As tlie word individual” is 
used in th.e rules cirrelatively with as- 
sicialion, it appears to me to be a strong 
argument against tlie appellant that the 
word.s “one individual” should appear in 
rule 9 unless it. can be shown that they were 
nccessaiy to exclude the wider meaning as- 
singed to the term ‘person’ by rule 1. Under 
th.atiulo, however, ‘person” only iucludes a 
juristic person if there be no repugnancy in 
tlie context. 'I'he words “one individual” 
were clearly not necessary to exclude juristic 
persons. In the first place, if there were no¬ 
thing else, one company or body corporate 
cannot vote for another. Further, we find the 
words “any one individual person" may '‘apply 
that his name be entered”, wording which is 
obviously inapt if the person previously spok¬ 


en of includes bodies corporate. Farther, 
the application is that the name be entered 
not only as the person qualified to vote hut 
also to be elected, a circumstance which goes 
to show that the person spoken of is a mem¬ 
ber of the association to be represented. In 
my opinion, therefore, the words **one indvi- 
dual” were not necessary to exclude juristic 
person under rule 1 and are, therefore, surplus¬ 
age unless some other force be given to them. 
They were, in my opinion, used to show that 
the person who was competent as a represcn* 
tativo was a person who was an individual or 
member of the association to be represented. 
It has been said that difiScuities might arise 
on this coTivStruction with reference to compan¬ 
ies and bodies corporate. It is not necessary 
to decide that case, hut dealing with the ar¬ 
gument before us, I do not see that creates 
a difficulty. For the members of a company 
would be its shareholders and of a corporate 
body such persons as are definedas such by 
the Act or Statute incorporating it. Further, 
I consider it to be a strong argument against 
the appellant’s contention that the lerm ’indi¬ 
vidual* in rule 9 and in rule 10 (9) must be 
read in the same sense, and, if so, the 
incongruous results follow which are indicat¬ 
ed in Fletcher, J.’s judgment. Lastly, it 
i.s of great weight against the appellant’s 
construction that it is contrary to public 
policy and detrimental to the public interest. 
It is not in conformity with such interest that 
persons should give their votes without reason 
to some stranger before even the nomination 
of candidafe.s and that such candidate should 
go to the poll witli a large number (in this 
case nearly GOO) of votes in his pocket to be 
cast by him in favour of his own candidature. 
I leserve my opinion on the question of the 
right of appeal as it is not necessary to deal 
witli the point. I agree, therefore, that the 
appeal .should be dismissed with costs. 

Appeal disintssel. 
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MADRAS HIGH COURT. 
Letters Patent Appeal No. 36 of 1910. 

April 25, 1912. 

Present :—Sir Arnold White, Kt., Chief 
Justice, and Sir Ralph Benson, Judge, 
and Mr. Justice Wallis, 

M. CHBNGIAH —Appellant 


versus 


UMADAl RAJAH RAJA DAMARA 
KUMARA THIMMA NAYANIM 
BAHADUR OTHERS—Respondents. 

Transfer of Property Act {IF of lh8'2j, ss. Ill, 
112, 110 Lease—Forfeiture condition—Election by 
landlord to avail himself of forfeiture, whether revoc- 
able—Subsequent agreement to revive the tenancy — 
Lessee again put in possession—Compensation for use 
and occupation. 

Where, under the terms of a lease, a right of for- 
foituro accrues to the lessor, he is put to his election, 
and, if lio manifests and communicates to tho lessee 
his intention to enforce tJie fcrfeitui o, that is an elec- 
tion to determine tho tenancy, tlic election is irrevoc¬ 
able and the parties cannot, by a subsequent agree- 
incut, revive tlic old tenancy. 

Similarly, if he elects not to enforce tho forfeiture 

and nianifestE and commuuicates to the lessee his in¬ 
tention accordingly, that is, elects to waive the for¬ 
feiture, his election is irrevocable. 


Jf lessees are re-admitted, after the doterminatim 
of tenancy by exorcise of tho right of forfeiture, tin 
old tenancy is not revived and the lessees arc liabh 
to pay oompensation for use and occupation. 

Shco Karan Singh v. Maharajah I’nihbuyarain Singh 
31 A. 276; 6 A. L. J. 1()7; 5 M. L. T. 347; 2 Ind. Cas 
211, followed. 


Appeal, under section 15 of the Letters 
Patent, against the decree and judgment of 
the Hon’ble Mr. Justice Abdur Rahim in 
Appeal No. 203 of 1905, dated 10th March 
1910 (O. S. No, 1? of 1903),on the Ole of the 
District Court of North Arcot. 

The facts of the case are clear from the 
following judgments of Munro and Abdur 

Rahim, JJ., when tlie case was first heard 
on appeal: — 


Munro, J. —The first que.stion with whic 
I propose to deal is whether, a.s contende 
by the appellant (2nd defendant) and b 
t o 1st defendant in bis memorandum c 
objections, the leases of 1891 evidence 

^ were determined i 

o XXIX of the 2dth Sept eni 

ber 1897 shows that the 1st defendant, i 
whose favour BxhibiU A and B were o.ve 
cuted, liad fallen into arrears, and tin 
the Tahsildar proposed to the Dewan tin 
the leases should be cancelled lor bread 
of the condition to pay tlie rent accordiii] 
to the liists. This was followed by Exhibi 


X, which is dated the 24th October 1897. 
This is from the Tahsildar to the Ist 
defendant and informs the latter that, as 
he had fallen into arrears and was raising 
unnecessary disputes, a huknm had been 
issued on the 22nd October 1897—this 
was a hukum issued by the Dewan a.s 
appears from Exhibit XI —cancelling his 
Izara in accordance with the last term in 
Exhibits A and B, and directing the 
villages comprised in the leases to be 
taken under e.state management, and that 
tnkids have been written to tlie people of 
the villages informing them of these matters. 
The 1st defendant was, therefore, given to 
understand that he should not thereafter 
collect money or do anything else in the 
villages. The 1st defendant then appears 
to have asked the Dewan to re-consider the 
matter and the result appears in Exhibit 

XI, dated the 12th December 1897. Tliis 
duciiment which is from the Tahsildar to 
the 1st defendant refers to the cancellation 
of the Izurn by the hukum of the 22Dd 
October, and then goes on to say that as 
the 1st defendant had agreed to a certain 
arrangement, the Dewan liad issued a fresh 
hnkum, on the 10th December 1897 stating 
that the Izara that had to continue 
according to the previous Izarakhat had 
again been sanctioned”, and that takids had 
been written to the villagers accordingly. 
The only other document which need be 
referred to is Exhibit H, a petition sent by 
the 1st defendant to the Tah^ildar, in 
which the 1st defendant says ‘*the Dewan... 

.restored our 

Izara villages to us - hose Izara had been 
cancelled”. Comii.g to tho oral evidence, we 
find the 1st defendant stating that leases were 
cancelled in Fasli 1.307, that the cancellation 
was proclaimed in tlie villages by beat of tom¬ 
tom, and that tlie villages were under estate 
management for two months after ti.e can¬ 
cellation. He is supported by defence 
witness No. 4 who is Mouegar of one of the 
villages; by defence witnes.s No. 5, a chief 
ryot of the same village; by defence witness 
No. 6, Monegar of another of tlie villages 
who says that he received a takid to tho 
effect tliat the Izara was cancelld and that he 
published by beat of tom-tom that kist 
should not be paid to the Izaradur- by 
defence witness No. 7, chief ryot of one 
ot,the Tillages; and by defence witness No. 8, 
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Knrtiam of all the villages. The District 
Judge has dismissed all this oral evidence with 
the remark that it is interested. What the 
witnesses speak to is, however, highly pro¬ 
bable, for it is only what would in ordinary 
course have happened. Exhibit X states that 
takids had been written to the people of the 
villages regarding the cancellation, and tom- 
toming is a usual way in this country of mak* 
iug such a matter generally known. Further, 
the evidence is entirely uncontradicted, and 
this although the plaintiff’s witnesses were 
examined later. An attempt was also made 
to show that some rent was collected on behalf 
of the Rajah during the period between 
Exhibits X and XI. The evidence regarding 
this is not very satisfactory. But the collec* 
tion of rent on behalf of the Rajah during 
that period is not essential for the purpose of 
showing that the leases were determined 
and it has not been suggested that any¬ 
thing was collected by the Ist defendant or 
by the 2nd defendant’s father. On the 
evidence, I have no hesitation in holding that 
tlie leases were determined. Under section 
111 ( 17 ) of Transfer of Property Act, a lease 
of immoveable property determines by for¬ 
feiture if there is a breach of a condition which 
entitles the lessor to re-enter and if the 
lessor does some act showing his intention to 
determine the lease and both these conditions 
are amply fultilled in the present case. It is 
pointed out in the Zvmindar of Viziantigarum 
V. Behara Suryatiarapana Patridu (1), that 
“ according to the common law of the land 
which specially prevails in zemindaris and 
similar estates, the delivery of possession, 
when the owner transfers the estate or a 
portion thereof, by sale, gift, lease or 
otherwise, is by the issue of orders or notices 
to the ^t<rna?rts and other village officers 
whose dury it is to collect rents from the 
persons in occupation of the land, and also, 
though not invariably, by a general proclama¬ 
tion addressed to the rj/o^sand other persons 
in occupation of the land giving intimation of 
the transfer in question and requiring them 
<0 attorn and pay rents to the transfei*ee.” 
Tlie same would apply inutitis mutandis to 
tlie case of a lessor taking possession after 
cancellation of a lease like those iu suit and 
tlieie can, tlieiefore, in my opinion, be no 
doubt as to I ho intention of tlie los.sor in tins 
case. The District Judge is of opinion that 

(1) 25 LI. GS7 ut 502; 12 M. L. J. 249. 


* if there was cancellation and forfeiture, 
there was also a waiver of forfeiture as evi¬ 
denced by Exhibit XT and the subsequent 
enjoyment by the lessees and payment of 
rent.” Section 112 of the Transfer of 
Property Act deals with the question of 
waiver of forfeiture. It states that a for¬ 
feiture under section 111 (g) is waived by 
any act on the part of the lessor showing an 
intention to treat the lease as subsisting, 
provided that the lessor is aware that the 
foifeiture has been incurred. That is to say, 
if the lessor is aware that an event baa 
occurred which entitles him to determine 
the lease, he may show by his acta that 
ho does not intend to take advantage of 
it. But if he has already taken advantage of 
it and determined the lease, section 112 can, 
iu my opinion, have no application. The 
leases under Exhibits A and B having been 
cancelled, the suit as based on Exhibits A and 
B must fail. It is contended, however, for the 
plaintiff, relying on Skeu Karan Singh v, 
Maharia Parbhu Norain Singh (2), that he 
is entitled, at any rate, to recover compensa¬ 
tion for use and occupation as the defendants 
were again let into possession under the 
circumstances already set out, and that the 
rent fixed in the leases is a fair basis for the 
amount to be decreed. To this it is replied 
that no .such relief was asked for in the 
plaint, and (hat, therefore, it cannot be 
granted. Pachhea Singh v. Upendra Ghandra 
Singh (3) is relied upon. That case follows 
Surandra Narain Singh v. Bhni Lai 'IViakurf 
(4) and Lnkhee Kanto Dass Ghowdhry v. 
Sumerrldi Lusher^ t5), and in all these cases 
the facts were very different from the facts 
in the present case. It was observed in 
Snrendra Narain Singh v. Bhai Lai Thakur 
(- 1 ) that the suit, if tried as one for use and 
occupation, would raise issues of an entirely 
different character, and would necessitate a 
new trial of the case upon fresh evidence. 
The same remark is applicable iu the case of 
Lnkhc: Kauto Gas Ghowdhury v . Suineeruddi 
Lnsker (5) and P.ach]iea Singh v. Upendra 
Chandra Sinqh (3). The facts in the present 
case laise no such obstacle. I would, there¬ 
fore, follow Shco Karan Singh v. Maharofa 

(2) yiA. 270; OA. L. J. 1137; 5 H. L. 

2 Jiiil. Ciis. 211. 

(y) 27 C. 230. 

(4) 22 C. 752. 

(5) ly B. L. H. 243; 21 W. B. 20S. 


T. 347; 
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Parhhu Naratn Singh (’2) and find that the 
plaintiff is entitled to compensation for use and 
occupation. The further question arises as 
to the period for which compensation can he 
granted. The limitation is three years under 
Article 115 of Schedule II of the Limi¬ 
tation Act, and this being so, the claim 
for use and occupation is barred save 
in respect foslis IdlO and 1311 which 
are the last two fasUs for which claim 
is laid. The amount to be paid for use and 
occupation ior fasUs 1310 and 1311 has now 
to be determined. Under Exhibits A and B, 
money rent is fixed in. In addition to this, a 
road cess is to be paid and a certain quantity 
of straw delivered. The road cess claimed is 
calculated at the usual rate on the lease 
amount, and this, in my opinion, is correct. 
There are no claims for remission in fublis 
1310 and 1311. The lease amount plus road 
cess and the value of the straw may, therefore, 
be taken as tho reasonable amount, payable 
for each fasli for use and occupation. I do 
not think the plaintiff should be allowed 
interest prior to suit. The total demand 
shown in the schedule of account annexed to 

the plaint for fasUs 1310 and 1311 may, 
therefore, be accepted as the amount for which 
the defendants are liable for thoseThat 
schedule, however, shows that collections 
were made from the defendants for those 
faslisy and the defendants are, therefore, now 
liable for only the balances shown. These 
amount to Rs. 665-2-3, and for this amount, 

I would give the plaintiff a decree with 
interest at 6 percent, per anuum from date 
of suit till payment. For the decree amount 
the defendants are jointly atjd severally 
liable as it is abundantly proved that each 
of them was interested in the occupation 
of every portion of the suit property. There 
will be proportionate costs throughout. 

Audcik Rahim, .J.— The suit in which this 
appeal arises was instituted on the 29bh June 
1903 by the zemindar of Kalahaeti for 
recovery of Rs 8,057-8 2 as rent due under 
two Izara leases with respect to three villages, 
Adaram, Brahraanapalli and Kandalur, for 
faslis 1305 to 1311. The lease of Adaram and 
Brahraanapalli was granted on the I5th 
February 1894 and of the village of Kuuda- 
lur on the 9tli March 189 J?, both for a tei m 
of 9 years to the Ist defendant under 
registered cowie deeds; the 1st defendant exe¬ 
cuted corresponding we<c/ti7iA:ni'iDthe.2emt»dnr*s 


favour. The 2nd defendant was impleaded 
on the 7th October 1903 as respresent- 
tative of his father who, in February 1898, by 
an arrangement entered into between him 
and the 1st defendant and sanctioned by the 
plaintiff, was let into pos.session of the three 
village.®. The suit was contested by the 
defendants on various grounds but the District 
Judge, having regard to his findings on the 
different issues raised at the trial, has given 
a decree to the plaintiff for a sum of 
Rs. 5,305-12-3 to be recovered from the Isfc 
defendant and for Rs. 4,242-15-11 out of 
the above sum to be recovered from the 2nd 
defendant thus holding both the defendants 
to be jointly and severally liable in respect 
of the latter sum. The decree also provides 
for the usual interest to be paid ou tlie 
amount decreed and directs each party to 
pay costs to the other in proportion to the 
claim allowed or disallowed. 

This appeal has been preferred by the 
2nd defendant, and the 1st defendant has 
also filed a memorandum of objections. 
Some of the objections taken to the judgment 
of the District Judge are common to both tho 
defendants. 

One of the questions discussed before us is 
the effect of the arrangement by which the 2nd 
defendant’s father entered into possession of 
the three villages. The fact that he had 
such possession since the 7th February 1895 
has not been contested before us by the 
learned Vakil for the appellant. What is 
contended for is that there has been surrender 
of a moiety of the 1st defendant’s interest in 
the leases by operation of law by reason of 
what happened between the parties, and, thus 
tlie leases were determined so far at lea.st as 
one moiety of the villages is concerned. 
WJiat tlien was the nature of the transaction 
by which the 2nd defendant was let into 
possession? The most reliable evidence on 
this point is furnished by Exhibits C, I and 
XXXV and the conduct of the parties. 
These documents show that the 2nd defen¬ 
dant’s father liad aiTanged with the 1st 
defendant that the former should have a half 
share in the Izara leases and this arrange¬ 
ment was submitted to the zeynindar for 
sanction which apparently became necessary 
as the leases contained a clause prohibiting 
assignment. The arrangement was approved 
by tlie zemindar apparently hecaube 
the 1st defendant as stated in Exhibit G 
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was unable to bear the whole burden 
of the rent and takidi were accordingly 
issued to the zemindary officials, informing 
them that the 2nd defendant’s father had 
been recognised as having a half share in the 
Izora leases granted to the Ist defendant. 
But there is nothing to show that it was 
ever intended to divide the tenancy into 
two halves and 1 do not attach any w'eight 
to the evidence of the 1st defendant where 
he seeks to make out such a case. Neither 
the leases nor possession of the villages was 
delivered by the 1st defendant to the landlord, 
and no new lease was taken. Tlie Ist defen¬ 
dant him.self and noc the zemindar let the 2nd 
defendant’s father into possession and the 
zemindar never gr-anted any lease to the 2nd 
defendant. Tl)e zemindar wa.s no party to 
any change of posses.sion wifh respect to 
tlie demised premises and he thioughout 
treated the 1st defendant as liable for the 
entire rent and the let defendant himself 
never disputed such liability Demands for 
rent w’ere is.sued to the Ist defendant alone 
and not to the 2nd defendant. It i.s true 
that some instalments of rent were remitted 
to the zemind it's office by the 2ud defen¬ 
dant but such pa 3 'ment, it is contended hy 
the respondent, is attributable to the arrange¬ 
ment by which the 2nd defendant became 
an assignee of the lease-hold interest and 
is in no wnj^ incompatible with the liability 
of the 1st defendant under the demise. On 
these facts, therefore, the propositiou which 
must be established in order to make out a 
case of implied aunender or surrender by 
act and operation of law, in the language 
of English cases, is that, if a landlord 
accepts any payment of rent from a person 
wliu acquired an interest in the lease under 
an ai^ieement with the tenant who let him 
into possession with the a.ssent of the 
landlord, this by itself operates as surrender 
of the lease. I do not lliink that tlie cases 
cited by Mr. S. Srinivasa Iyengar bear out 
any such proposition. The doctrine ot 
suiToiuler by act and operation of law, as 
established by Thomas v. Cook (6) and re¬ 
cognised in other cases, is «'X9 stated in 
Jjavison v. dent (7), that where a lessee 
assents to a lease being granted to another 


Mi) 2 I). A* Alii. 111); '^0 li. U. 37-t; 2 Htnvk. 108. 

C7) (lHo7) 1-. Hx* 122; 1 11. A N. 744; 3 Jui-. 
(n. S-) : 342 ; 5 W. Lt. 220; 2» L. T. (o. s ) 201; 1U8 11. 
a. fe04. 



and gives up his own possession to the 
new lessee, that is a surrender of his term by 
act and operation of law, lu Hamerton v. 
Stead (8), the landlord, defendant in the 
action which was one for trespass, had 
demised the premises in question to the 
plaintiff as tenant from year to year and 
thereafter agreed to let the same premises 
to the plaintiff and one Moore jointly and 
the latter entered and occupied jointly with 
the plaintiff under the agreement; held that 
the suit could not be maintained as that 
was a new contract determining the sole 
tenancy of the plaintiff and creating a new 
joint tenancy by the plaintiff and Moore. 
In Laurence v. Faux (9), Laurence, having 
entered into agreement with the defendant 
Robert Faux, to let certain premises to him 
afrerwards agreed, and wiih the consent of 
Robert Faux, to let a portion of the same 
premises to Edward Faux and accepted rent 
from the latter. Blackburn, J,, held that 
in these circumstances the receipts for rents 
received from Edward Faux were strong 
evidence of a chango of tenancy with the 
con.sent of the landlord amounting to a 
surrender by operation of Jaw. The law 
on this subject was again recently con¬ 
sidered hy Chitty, J., in v. Hands (10). 

There a new lease in possession was granted to 
a third person with the oral assent merely 
of a person in possession under a prior 
subsisting lease, but the old tenant did not 
give up possession to the new tenant at the 
time of tlie grant of the new lease : it was 
held that there was no surrender by operation 
of law so as to take tho case out of the Statute 
of Frauds, It will be seen then that in all 
the cases relied on by tlie learned Vakil for 
the appellant, there was either a lease granted 
by the landlord to the new tenant or a valid 
agreement to grant such lease, so that there 
w’as an acceptance on the part of landlord of a 
change in the*tenancy. But in tho present 
case it was not within tho contemplation of 
tho parties that the 2nd defendant should 
become a tenant of the plaintiff in place of 
tlie Ist defendant. Furtlier, so far as the 2nd 
defendant is concerned, it is difficult to ap- 

(8) (182 0 3 13. A: C. 478; 5 D. & li. 20G; 3 L. J. 
{.u. s.) K. 13. 33; 27 It. R. 407. 

(Oi (18(31) 2 F. F. 435. 

(10) C18y3) 2 Ch. 75; G2 L, J.Ch. 58G: 3 R. 351} 69 
L. T. 428; 41 W. R. 471. 
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preciate his position ■with reference to the 
question of implied surrender. If there was 
an implied surrender at all, it must be by the 
substitution of a new tenancy for the old. 
But the 2nd defendant’s case is that no 
relation of tenant and landlord has been creat¬ 
ed between him and the plaintiff. It may 
also be pointed out that neither the issues nor 
the memorandum of appeal or objections 
raised any question of implied surrender and 
apparently no such plea was urged before 
the District Judge. In my opinion, however, 
upon the facts which have been proved, there 
was no surrender, either express or implied. 
Even if there was no surrender, the de¬ 
fendants undoubtedly remained in possession 
afterwards and section 116 would, in my 
opinion, he a sufficient answer to an attempt 
on their part to escape liability for rent 
under the covenants in the leases. In the 
circumstances of this case, I attach no im¬ 
portance to the beating of toTii tom in the 
village and I do not think that by what hap¬ 
pened on fhe occasion there was an eviction 
of the defendants. In this view of the trans¬ 
action, it is not necessary to c'^nsider the ques¬ 
tion raised by the respondent whether there 
can he .surrender, by operation of law, of an 
undivided share of a Icase-hold letni. 

The next point for consideration is whether 
the 2nd defendant is liable as assignee of a 
moiety of the 1st defendant’.s lease-hold interest 
in the ahserce of a legisfered deed of as.sign- 
menf. Sectijn 9 of tiie Tiansfer of Property 
Act clearly lays down that a transfer of pro¬ 
perty may be made without- writing in every 
case in whicli a writing i.s not expressly 
required by the law. The onus is, therefore, 
upon the appellant to make out in the first 
piece that tlie tiansaction by wliich the 2nd 
defendant acquired an interest in the leases 
is required by tlie law to be in writing. 
The view whicli I am inclined to take of tlie 
arrangement between tlie two defendants, is, as 
disclosed in tlie evidence, that they intended 
to enter into contract of partnership with res¬ 
pect to tlie hara lease.«, each party taking 
half of the profits and sharing half of the 
burden. AV^e find that the 1st defendant 
and the 2nd defendant’s father are actually 
spoken of as partners; for instance, in Ex¬ 
hibit D, which is a power-of-attorney executed 
b 3 ’’ the 2n(l defendant’s father, it is recited “as 
regards tlie rental of three villages, Brah- 
manapalli, Adarara and Kaudalur, jointly had 


with our partner Chintalapalli Venkata Nara- 
siah (i. e,, the 1st defendant), etc.” Such a 
contract is not one of those transactions which 
must be embodied in a registered instrument 
and as the 2nd defendant entered into posses¬ 
sion and enjoyment of the villages as partner 
of the lat defendant, he would certainly be 
liable for rent to the plaintiff. 

Then it is contended that Exhibits 0 .and I 
not being registered should not have been 
accepted in evidence. Bub the agreement 
between the 1st and the 2nd defendants was 
independent of these documents. They only 
recite the arrangement which had already 
been arrived at. 

It is also argued on behalf of the appellant 
that the endorsement on Exhibit C andExhibit 
I,by which thelandlord waived his objection to 
the assignment, is required, by section 17 of 
the Registration Act, to be registered. Bub I 
fail to see how such an endorsement can be 
said to create, declare, assign, limitor extingu¬ 
ish any interest in, or right to, immoveable 
property. The prohibition against transfer 
of the Izara was intended for tlie benefit of 
the lessor and all that the latter purported 
to do was to give his a.ssent to the transfer 
when made by the 1st defendant. 

Sucli an act can hardly be said to be crea¬ 
tion of an interest in immoveable property 
within the meaning of the action. The cases 
which lay down that a transaction purporting 
to he a sale of immoveable property and evi¬ 
denced by a registered deed as required by the 
law cannot he proved to have been intended 
to operate only as a mortgage by adducing 
evidence contained in unregistered writings: 
[See Achutnramdrojn v. Subbnrnju fll) and 
Miifh'i Venkat ichnl'ipafi v. Vyanda Venkata* 
i'hahipafi (12)J, or that an unregistered docu¬ 
ment cannot be admitted in evidence to affect 
mortgaged property by fettering the equity of 
redemption, have no bearing, in my opinion, on 
the present question. 

The next question is whether there wa.s a 
determination of the lea.ses by forfeiture in 
October 1897. AVhat happened then was: 
the rent fell into arrears and according to the 
power reserved in the leases, the lessor sent a 
notice to the 1st defendant (Exhibit X) stat¬ 
ing that he cancelled the Izara and that the 
villages would henceforth be managed under 

(in 2r> M. 7; 11 M. h. J. 370. 

(12) 27 M. 348. 
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Amani. And it also appears from the evidence 
that this fact was proclamied in the villages 
by beat of tom*foni and ta^idis were issoed 
to the zemimlari officials informing them of 
the cancellation of the leases. 

An attempt was further made to prove that 
a sum of Rs. 30 was collected from the rvots 
by the zemindar himself after the issue of 
Exhibit X, but I do not think that this has 
been satisfactorily proved. The man who 
actually collected the amount has not been 

examined and it has notbeenshown that the 

Rura was remitted to the zemindar^s office. 
On the other hand, although the zemindar 
determined to put an end to the lease, the 1st 
defendant never acquiesced in the act of the 
zemindar but prayed for ‘continuance of the 
/znrn according to mumool.’ And the zemin^ 

dor acceded to this prayer and issued a fresh 
order on the 12th Oecember 1?97 to the effect 
that the Tzara would continue’. The lessees 
continued in po.'session of the villages and as 
the District Judge holds there is no reliable 
evidence to show that between the 24ih 
October and trie 12th Deceraher, an interval 
of a month and a half, the defendants’ con¬ 
nection with the villages ceased for any 
practical purpose or that the plaintiff assumed 
direct management of them. Upon these 
facts I have iio hesitation in accepting his 
conclusion tliat the lease was never de¬ 
termined. There was no ces.sation of the 
relation of landlord and tenant between 
the parties though there might have been a 
temporal y .suspension of such relations. The 
leases were never delivered to the landlord 
and there was no actual change of pos.session. 

1 am further’ unable to accede to the view 
that the landlord having once declared his 
intention to exercise the riglit of forfeiture 
and communicated that intention to the 
le.Hsee and to his own servants and the ryofSy 
he could not, if he .so chose, waive the for- 
felture, in response to the protests or repre¬ 
sentations of the lessee. I do not find any- 
tlfing ill sections 111 and 112 of the Transfer 
of Property Act which oblige me to adopt such 
a narrow construction of the law. lb is, no 
doubt, not a necessary condition of the validity 
of an act of forfeiture that it should have the 
consent of the tenant, but, at the same time, 
since forfeiture neces.sarily alters the position 
of tlie tenant, the question whether the tenant 
has or has not acquiesced in it must affect the 
landlord’s right to ^aivc forfeiture. If the 


landlord has elected to take advantage 
of the condition relating to forfeiture and 
communicated his intention to the tenant 
and the tenant acquiesces in it, it stands 
to reason that the landlord cannot afterwards 
treat the tenancy as still subsisting. To 
this effect is the decision in the case of 
Serjeant v. Nash Field ^ Co. (13), and in 
other similar cases cited by the appellants 
Pleader. But, on the other hand, if the 
tenant never acquiesced in the landlord’s 
act, and the landlord afterwards changes his 
mind at the request of the tenant himself, 
1 do not see why he should not be able to 
waive the forfeiture so long as the question 
is one exclusively between him and the 
tenant. I would hold, therefore, that there 
was no determination of the leases by for¬ 
feiture. 

I now come to the question of limitation. 
It is argued that the proper Article appli¬ 
cable to this suit is Article 110, which pro¬ 
vides 3 years for a suit for arrears of rent, and 
not Arlicle 116, which allows 6 years fora 
suit for compensation fox- the breach of a con¬ 
tract in writing registered. Article llO, it 
is argued, is specifically applicable to a Juit 
like this, and therefoie, recourse cannot 
be bad to a general Article like Artic’e 
116. A I’ecent decision of the Allahabad 
High Comtof Ram Narain v. Kamta 

(14) , no doubt, supports this view. But 
this Court has held a different view in 
Vythilingfi Pillai v. Thetchonamnrti Filial 

(15) , and this is the view also of the 
Calcutta High Court [see JJmesh GhnrAer 
Mundnl v. Adarmani Dusi (16)], and T am 
not persuaded that it is wrong. Article 110 
is applicable to suits for rent generally 
bub Article 116 specially provides for a suit 
which is based on a contract in writing re¬ 
gistered including a lease. 

On behalf of the 2nd defendant, it is further 
contended that, he being liable by reason of 
privity of estate and tlieir being no privity 
of contract between him and the plain¬ 
tiff, Article 116 has no application at least 
in his case. No doubt the liability of an 
assignee of a term for rent arises out of 

(13) (1003) 2 K. B. 3?4; 72 L. J. K. B. G30; 89 L. 
112; 19 T. L. 11.510. 

(14) 2G A. 138; A. W. N. (1903) 210. 

(15) 3 M. 70. 

(16) 15 0. 221, 
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privity of estate existing bettveen him and 
the lessee, so that his liability ceases on the 
termination of such privity, as by relinquish- 
meat of possession or transfer. But the 
assignee’s liability is based all the same on 
the covenant for rent which in law runs with 
the land. There is, therefore, no ground for 
saying that the period of limitation would he 
different, so far as the claim against the 2nd 
defendant is concerned. 

It has been also argued that each of the 
defendants would be liable for half the rent 
and not jointly and severally liable for the 
entire rent. But if the 2Md defendant e itered 
into possession under a contract of partner- 
sliip, whatever tlie nature of the arrangement 
between him and his partne.* as regards the 
share of each in the profits and losses, it can¬ 
not bind the landlord and would not affect 
his (the latter’s) rights upon the covenants. 

As regards the conteotion in connec¬ 
tion with the liabity for road cess and the 
claim for straw, I agree with what the 
learned District Judge says on those points, 
and as to claim for remission for f!ha'u\ 
though 1 think, as ontended for by the 
appellant, each year must ba consider’ed on 
its merits, I am una’de to find on the evidence 
that the claim has baan substantiated. The 
evidence shows that in every year, with 
respect to which remission is claimed, 
there wjis at least one good crop and there 
was sufficient supply of water in the tanks for 
2 or .3 months. 

In the result, I would confirm the judgment 
of the District Judge and dismiss both the 
appeal and the 1st defendant’.s memorandum 
of objections with osts. 

MUiS’UO, J. — As my learned brother would 
cojifirrn the decree of the Coui t below, this 
appeal is dismissed with costs of the 1st 
respondent. The memornndum of objections 
is dismissed with o-its of the 1st respondent, 

Messrs. Sreenivasi Aiyiurjar and T. 
Nuraaimh'irh'irinr, for tlie Appellant. 

Mr. V. 0. Sesh-irJririnr and tliellon’hle .Mr. 
L. A. Govhi'l'iragavn for the Kespondent. 

JUDOMM^iT, 

WiUTK, C. J.—I cannot accept the view 
of the District Judge that what, was done by 
the lessor’s agents was done with the into i- 
tion of bringing pressure to bear upon the 
lessees and should be treatel as an intimation 
by the lessor to the lessees that he intended 
to determine the tenancy. 


I agree with Munro, J., and I am of opinion 
that the lessor, in this c.ase, by an unequivocal 
act intimated that he had elected to avail 
himself of the forfeiture. This intimation 
of the lessor’s election, having been omrau- 
nicated to the lessees, was irrevocable, and 
the parties could not, by a subsequent agrea- 
meat, revive the old tenancy. See Jones v. 
Garter (17), Eoms v. Wyatt (18) and Smith’s 
fieading Cases, notes to Dumpori’s cise, 
Volume T, page 32. 

I also agree with Munro, J., that 2nd defen¬ 
dant is liable to the plaintiff for use and 
occupation. 

It may bs that, during tlie subsistence of 
the lease, the plaintiff, notwithstanding that 
the 2nd defendant was in occupation with 
the plaintiff’s permission, could only look to 
the Ist defendant, the lessee, for rent and 
could make no claim for use and occupation 
as against the 2'id defendant. 

But, as has been pointed out, the lease 
was determined. The occupation by the 2nd 
defendant for which the plaintiff now claim? 
compensation for use and occupation was 
after the determination of the lease. There 
appears to ba evidence that, after the deter¬ 
mination of the lease, the 2nd defendant was 
in occupation with the express permission 
of the lessor. But, even if this were nob so, it 
is nob disputed that the 2n(l defendant was in 
possession before the <letermitiation of the 
lease with the permission of the lessor, and tho 
evidence is that, after the determination of 
the lease, all partie.s were desirous that the 
status <luo ante should he restored. Krotn 
this, 1 arn prepared to infer as a fact that, 
after the determination of the lease, the 2n(l 
defendant was in po.ssession with the plaint- 
itf’.s permission. As regards the amount of 
compensation the fact that all parties appear 
to have been desirous that, after the deter¬ 
mination of the tenancy, the tenancy should 
be treated as subsisting, goes to show that 
the rent reserved under the leise may bo 
taken as a fair criterion of the amount pay¬ 
able by way of compensation for use and 
occupation. 

Mr. S. Srinivasa Iyengar has contended 
that it is not open bo us in this suit to award 
compensation for use and occupation against 
his client I agree with the decision of the 

(17) 15 ^r. A' W. 718. 

(18) 43 L. T. l76j44J. P. 767- 
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Allahabad High Court in Sheo Karan Singh 
V. idaharaja Parhhu Narain Singh (2) and 
am prepared to follow it. 

I set aside the decree of this Court and the 
District Court and I give decree in the terms 
of the judgment of Munro, J. The plaintiff 
niust pay to the appellant (defendant) the 
costa of this Letters Patent Appeal. As re¬ 
gards the costs in the Court of first instance* 
there will be proportionate costs, one set. 
As regards the coats of Appeal No. 203, there 
will be proportionate coats of the appeal and 
the memorandum of objections. 

Bc^nson, .T.—I agree. 

Wallin, J.—I agree and will only add that 
I do not think that the framers of the Trans¬ 
fer of Property Act intended to depart 
from the well-established rule of English law 
that where a right of forfeiture accrues to 
the lessor, he is put to his election, and if he 
manifests his intentien to enforce the for¬ 
feiture, that is an election to determine the 
tenancy and the election is irrevocable. Jones 
V. Carter{l7)- BemJy y. Nichon(\9); Grimwood 
V. ^foss (20); Eram v. Wynft (1&); Chngh v, 
LnnfJon nyiii Noifh ^Vef;(e}n Jiailwaij Company 
(21). Similarly, if he elects not to enforce 
the- forfeiture and manifests hi.s intention, 
that IS an election to waive the forfeiture and 
his election is also irrevocable. The case of 
an election to determine is dealt with in sec¬ 
tion 111 (p) and the case of an election to 
waive in section 112. 

Ill this case, the lessor elected to deter- 
mint; Ihe election was irrevocable and the 
lease was at an end and could not be revived 
If the tenants had been left in possession’ 
a tenancy from year to year might have 
arisen under section llG, hut here the evi¬ 
dence IS that they were put out of pos.session 
and le.admitted Mihsequenll 5 \ There is evi¬ 
dence that both defendants subsequently had 
the use and occupation of the land ith the 
peinn8.Hon of the lesstr, and the only re- 
man.irg question is whether thty can he 
liable in Ihe present .<^uit. I think they can. 

/ir.\ . r. / V Appeal nUoued. 

50-^ ^ h- 

2(;n 20 'v.' 5 i. ««T- 


CALCUTTA HIGH COURT. 

Civil Rule No. 4*740 of 1909. 

March 21, 1910. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

CORPORATION of CALCUTTA— 

Petitioner 

versus 

PEARY MOHAN ROY— Opposite Party. 

Calcutta 'Municipal Act (III B. 0. oj 1899^, s. 162-^ 
Appeal—Question of valuation—Jurisdiction of Small 
Cause Court—How land is to he assessed, if question 
tvithhi jurisdiction. 

In appeals preferred under section 162 of the Cal¬ 
cutta Municipal Act, it is competent to the Small 
Cause Court Judge to deal with the question of valua¬ 
tion and that question alone. 

Corporation of Calcutta v. Bhupafi Boy, 26 C. 74j 
3 C. W. N. 70, relied upon. 

As to the manner in which laud is to be assessed 
after the valuation lias boon settled, wlietherifc is or 
is not to be assessed as vacant land, is a question en¬ 
tirely beyond the jurisdiction of tho Small Cause 
Court .Judge, 

Rule against the decree of the Small Cause 
Court Judge of Sealdah, dated the 15bh Sep¬ 
tember 1909. 

Rabus Mahendra Nath Pay and Baranast^ 
boshi Mul(etjee,fov the Petitioner. 

Babus Chandra Kant Qhose, Mohini Mohan 
Chaiterjee and Sarat Chandra Dutt, for the 
Opposite Pa^tJ^ 

JUDGMENT.-—We are invited iu this 
Rule to modify an order of the Small Cause 
Court Judge of Sealdah, passed in an appeal 
preferred to him under section 162 of the 
Calcutta Municipal Act of 1899. Tho appeal 
related to the question of valuation of certain 
premises in this city. The Corporation had 
valued the land at Rs. 7,694. Thi.s valua¬ 
tion was baaed on the rate of Rs. 400 for an 
area of 14 rottahs of solid land and the rate 
of Rs. 300 for an area of 6 cettnhs and 
5 chataks treated as tank filled-up land. 
Upon appeal, the Small Cause Court Judge 
came (o the conclusion that 5 coltahs ought 
to be treated as solid land and that area 
ought to be valued at the, rate of Rs. 400, the 
remainder in his opinion comprising au area 
of 15 cottahs 5 chatalis ought to be valued 
at the rate of Rs. 225. It was quite com¬ 
petent to tlie Small Cause Court Judge 
to vary the valuation as he did. But he 
proceeded to hold—and this is the portion 
of his judgment to which exception is taken— 
that it was but reasonable that a certain 
portion of llie premises distinctly demarcated 
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should be separated from the remaiader 
aud assessed as vacant land, and he 
ODcluded his order with the follow¬ 
ing observations: *From the entire area 
of the holding, the portion fenced off 
should be excluded and assessed as vacant 
land.” This part of the order is clearly 
without jurisdiction. In appeals preferred 
under section IG2, it is competenc to the 
Small Cause Court Judge to deal with the 
question of valuation and that question alone. 
Corporation of Calcutta v. Bhnpnti Roy{\.). As 
to the manner in which land is to be assess¬ 
ed, after the valuation has been settled, whe¬ 
ther it is or is not to be assessed as vacant 
land, is a question entirely beyond the juris¬ 
diction of the Small Cause Court Judge. 

The result, therefore, is that this Rule 
must be made absolute and the order of 
the Small Cause Court .Judge modified. That 
portion of the order which directs that 
certain part of the premises has to be fenced 
off and should be assessed as vacant land 
must be expunged. The petitioner is en¬ 
titled to the costs of this Rule. We assess 
the hearing fee at two geld mohurs. 

Rule made absolute. 

(1) 26 C. 74; 3 C. \V. X. 70. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1421 of 1910. 

January 12, 1912. 

Present: —Mr. Justice Haringtou and 
Mr. Justice Mookerjee. 

PARBATTY DEBYA—Plaintiff- 

Appellant 

MATHURA NATH BANERJEE and 

OTiiE'RS—D efendants—Respondents. 

Enhnnct’incn( i>f rent — Tennncij Art (Vlll of 

1860), ss. 3(D^, 30— Un'Uei'lcit shoreof 

—Res jiuHcata —Cu'ct rroeedure C»dc {^Act XIV of 
1882), ,s. 13 — Suit for cnhftnecincut of rent — Deciaion 
th<it suit nirtintnin'ihle but suit dismissed un merits — 
Decision that suit maintuimiblcy whether res judicata in 
subsequent suit. 

The plaiutiir, the owner of a sharo of a tenure, 
hroughb a suit for enhancomont against thedefendaut, 
a tenant, who had taken a lease from the plain¬ 
tiff of his sharo of the property. In that suit, it was 
decided that the plaintiff liad the right to enhance 
tho rent of the defendant, but tho suit was dis¬ 
missed oil tho ground that the rent paid by tho 
dofondant was not lower thau that paid by tenants of 


adjoining lands. The plaintiff subcoquently brought 
another suit for onhancoment of tho defendant’s rent: 

Held, that tho rule of rcs'jndicuta w'as not appli¬ 
cable and the defendant was not debarred from ques¬ 
tioning the soundness of tho decision in tli© first suit 
that the plaintiff was entitled to bring the suit. 

An undivided sharo of a howla does not como 
within the definition of ‘holding’, nor does it fall 
within section 30 of the Bengal Tenancy Act. The 
landlord of such a sharo is not entitled to main¬ 
tain a suit for enhancement. 

^ Hanbole Brohino v. Tasimuddin Hondul, 2 C. \V. N. 
68); Hnri Charan Bose v. Runjit Singh, 25 C. 917 note; 

1 C. W. N. 521; Baidya Nath De v. Him, 25 C. 917; 

2 C.W. X, 44; Ahudnlla v. Qogan, 2 C. L. J. 10, relied 
upon. 

Appeal from the decree of the Sub-Judge 
of Dacca, dated January 6th, 1910, affirming 
that of the Munsif of Munshigunge, dated 
July 27th, 1909. 

Baba Harenlra ^arain Mitra^ for the Ap¬ 
pellant. 

Babu Romesh Chandra Sen, for the Res¬ 
pondents. 

JUDGMENT. 

Harington, J.—This is au appeal by tho 
plaintiff whose suit for enhancement of rent 
has been dismissed by both the Court of first 
instance and the lower Appellate Court. The 
facts ai’e that the plaintiff and the defendant 
are howladars, the plaintiff having six-annas 
of the howla and the defendants ten-annas. 
The defendants took the undivided six-annas 
of the howla from the plaintiff as his tenants 
and it is in respect of this undivided six- 
annas of the howla that the plaintiff seeks 
to obtain an enhancement of tlie rent. The 
Munsif and the learned Judge of tho lower 
Appellate Court held tliat tlie plaintiff was 
not, in respect of this undivided six annas, the 
landlord of a holding held at a money-rent by 
an occupancy-ryot within the terms of sec¬ 
tion 30 of the Bengal Tenancy Act and on 
that ground, amongst others, dismissed the 
suit of the plaintiff. 

Now, on behalf of the appellant, it is con¬ 
tended, frst, that this issue has been pre¬ 
viously determined in favour of the plaintiff 
and, that, therefore, under the rule of resjudi- 
cita, the Court was not entitled to dismiss his 
suit on this ground; and, secondly, it is argued 
that the plaintiff was the landlord of a hold¬ 
ing within the terms of section 30 of the 
Bengal Tenancy Act. 

Now, with regard to the first question, a 
suit was previously brought and it was held 
in that suit that tho landlord was entitled to 
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bring Ills action; bat the suit was dismissed 
on the ground that the rent which it was 
sought to enhance was not lower than that 
of the surrounding lands. Therefore, judg¬ 
ment was given in favour of the defendants, 
although the defendants’ objection to the 
competency of the suit was in fact overruled. 
In my opinion, the rule of res judicata does 
not apply to such cases. The judgment was 
passed in favour of the defendants and it was 
not open to them to appeal against the view 
of the Munsif who overruled the contention 
urged by them. If we were to hold that the 
rule of res judicata applied, it would come to 
this that the defendants were bound by the 
decision of the Bret Court and were debarred 
from appealing against the view expressed 
against them because the decision was in 
their favour—the principal point which the 
Court decided against them not being a 
ground on which the suit was decided bo- 
cau.se the suit was decided in their favour. 
The defendants were, therefore, debarred from 
questioning the soundness of the decision. 
The rule of 7 cs judicata^ cannot, therefore, be 
applied to this case. 

Then, cn tlie second point what is sought to 
be enhanced is the rent of an undivided six- 
annas .share of the hou'la and my view is that 
an undivided six annas is not a holding 
within the meaning of section 30 of the 
Bengal 'I’enanoy Act. Under that Act “hold¬ 
ing” is defined as a parcel or parcels of land 
held by a ryot and forming the subject of 
a separate tenancy. I can understand no 
process of reasoning by which an undivided 
six-annas can bo described as a parcel or 
parcels of land because the use of the word 
“parcel” implies that the land in question 
has metes and hounds. The result is that an 
undivided eix-anuas of the hoirla does not 
come within the definition of the word “hold¬ 
ing” and, therefore, does not fall within sec¬ 
tion 30 of tlie Bengal Tenancy Act. The 
case is not without authority, because the case 
of Haribole Brohmo v. Tasimuddin Mondul 
(1) is a case in wliich this very same ques- 
tion arose and tlien it was decided that an 
undivided eiglit annas .sliare was not itself a 
liolding under section 30 of the Bengal Te¬ 
nancy Act. On a con.sideratiou of the statute 
and the autlioiity, it seems to me that the 
appeal ouglu nob to succeed. It is conceded 

that tliere i.s no authority iu support of the 
O) 2 C. W. X. (ibO. 


interpretation wliich the appellant wants to 
put on the statute: and it is a very slgniBcatit 
fact, as my learned brother points out, that 
although this decision in the case of Haribole 
Brohmo v. Tasimuddin Mondul (1) was given 
so far back as 1898, there is no subsequent 
amendment of the Act so as to in any way 
derogate the effect of that decision. 

For these reasons, I hold that the decree of 
the lower Court ought to be aBBrmed and this 
appeal dismissed with costs. 

Mookrrjee, J.—I desire to add a few obser¬ 
vations, in view of the earnest endeavour 
made to upset what has been accepted as 
good law for at least fifteen years. 

The plaintiff and the defendants aro land¬ 
lords of a property; the share of the plaintiff 
is six-annas and that of the defendants ten- 
annas. The defendants have taken a rynti 
lease from the plaintiff of his share of the 
property. The plaintiff now seeks, under 
section 30 of the Bengal Tenancy Act, to en¬ 
hance the rent payable by the defendants. 
The Courts below have dismissed the suit. 
This decision is sought to be assailed by the 
plaintiff, appellant before this Court, on two 
grounds, namely, firsts that the question of his 
right to enhance the rent of the defendants 
is res ;)udicata\ and, secondly, that upon a true 
construction of section 30 of the Bengal Te¬ 
nancy Act, he ha.s a right to enhance the rent 
of the defendants. 

In support of the first contention, refer¬ 
ence has been made to the decision in the 
earlier litigation between the parties when 
the plaintiff fruitlessly endeavoured to en¬ 
hance the rent payable by the defendants. 

In that suit, it was decided in favour of the 
plaintiff that he had the right to enhance the 
rent of the defendants; but the suit was 
dismissed on the ground that the rent paid 
by the defendants was not lower than the 
rate at which rent was paid by tenants of 
adjoining lands. It has been argued, on the 
authority of the case of Peary Mokun Muker^ 
jee V. Ambica Churn Hondopadhya (2), that 
the decision iu favour of the plaintiff upon 
the question of his liglit to enhance the rent 
is concluded by the judgment mentioned. 
That case, however, is clearly distinguishable. 
There it was ruled that when a decision has 
been based on two grounds, either of which 
is buflicieut to support the decree, the dec!- 


(2) 24 C. 900. 
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siou upon each of the grounds is conclusive 
bsfcween the parties. Here, however, the 
decision upon the question of the right of the 
plaintiff to enhance the rent is not the basis 
of the decree ultimately made. Consequently, 
it cannot be maintained under section 13 of 
the Code of Civil Procedure, 1882, that the 
question was directly and substantially in 
issue betsveen the parties or was finally de¬ 
cided. This view is in accord with that taken 
in the case of Thakur Magundso v. Tkakur 
Mahadeo (3). The first ground upon which 
the decision of the Court below is sought to 
be assailed cannot, therefore, bo supported. 

In support of the second ground, it has 
been contended that although the defendants 
held a share of the kowla under the plaintiff, 
yet the plaintiff is the landlord of a ‘‘holding” 
within the meaning of section 30 of the Ben¬ 
gal Tenancy Act. Now the term ‘holding’ as 
defined in clause (9) of section 3 of the Act 
means a parcel or parcels of land held by a 
r>iiyat and forming the subject of a separate 
tenancy. Stress is laid, however, by the appel¬ 
lant on the introductory words of the section 
which provide that the definitions given are 
to apply unless there is something repugnant 
in the subject or context But it lias not been 
shown to us that therais anything in section 30 
repugnant to the definiti on of the term hold¬ 
ing” given in clause(9)of section 3 of the Act. 
0:i the other hand, the cises of Ilari Ch'iran 
I^oife V. Runjit Singh (-I), Buidya Nath De v. 
Him (5), Hariboh Brahmo v. Tasimnddin 
Mondid (1) and Ahahdli v. G.}j in MoU'ihiQ), 
conclusively show that an undivided share in 
a parcel or parcels of land cannot ba a holding. 
In fact, a parcel of land is land defined by 
metes andlnunds and conso:iuently a share in 
a parcel of land cannot ba deen»ed to bs a par¬ 
cel of land within the meaning of the defini¬ 
tion of the term ‘holding’, lieferenco has fin¬ 
ally been made to the terms of section 5, clause 

(2) and section 3, clause (5) of the Bengal 
Tenancy Act, where definitions aregiven of the 
teims ^raiyat' and “rent” respectively; and it 
has been pointed out that a raiyat may hold a 
share of a parcel of land for which he may be 
liable to pay rent to the landlord. That need 
not be disputed. Bat it does nob follow that, 

(3) 18 C. 647. 

(4) 25 C. 017 note; 1 C. W. X. 521. 

(5) 25 C. 917; 2 C. W. N. 44. 

( 6 ) 2C. L. J. 10. 


when a raiyat holds a share in a parcel of 
land, he has a ‘holding’ as defined in section .S 
clause (9). The case of Tardine Skinner Sc Go. 
V. Rani Surut Soondari Debi (7), where their 
Lordships of the Judicial Committee held 
that a right of occupancy might be acquired 
in respect of an undivided share of land under 
the Bengal Rent Law of 1S68, and the de¬ 
cision of this Court in Baidya Nath Mondal v. 

where a similar view was taken, 
are clearly of no assistance to the plaintiff, 
because what he has to establish is that he is 
the landlord of a “holding” within the mean¬ 
ing of the Bengal Tenancy Act. In ray 
opinion, he has failed to do so. 

Both the points urged fail, and the appeal 
roust, therefore, be dismissed with costs. 

Appeal dismissed. 

(7) 3 0. L. R. 140; 5 I. A. 164. 

(8) 8 C. W. N. 751. 


CAbCUTrA HIGH COURT. 

Applic-vtion for Review ok Judomest in 

Second Civil Appeal No. 19SL of 1909. 

March 18, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

SAYERA BlBl— Petitioner 

versus 

BHUTNATH HALDAR— Opposite Partv. 

lievieiv—Ayi'f icntion li'el on 5) )//i d nj—precion'i 
Snn h'j — ( ivhethce hotf or fnlL to be 

pil'd—Court Fed A''t (I'll (j/1870), 14, S'-A. /, Art.<. 

4,5 —fydnitation .L.’^ (XF of 1877), ■<. 5— (h'neral 

(A of 1S‘.)7), 10. 

Whore an apiilicitioii for rovicvv of a jufigm^nt Is 
lUo4 oil the uiiietietli d ly, tlic oi^Oity-iiiiitli cl iv being 
8in4iv, it imisb bj stampjii with the full foe 
loviabio on the plaint or tho uiemoraiuluiu of appeal 
as the case uriy bo. 

Application for the review of a judgment 
of the High Court. 

Babu Aania L.il Sircar, for the Peti¬ 
tioner. 

JUDGMENT.—Tliis is an application for 
review of our judgment deliverd in an appeal 
from appellate decree on the 17th Deeembar 
1909. The application was presented on 
the ninetieth day, bub Court-fees were paid 
to the extent of half the amount leviable on 
the meuurandum of appeal. The quesbion» 
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therefore, requires consideration whether 
the application is sufficiently glamped. The 
answer depends upon the construction of 
Articles 4 and 5 of Schedule I to the Court 
Fees Act of 1870. Article 4 provides that 
an application for review of judgment, if pre¬ 
sented on or after the ninetieth day from 
the date of the decree, must be stamped with 
the fee leviable on the plaint or memorandum 
of appeal. Article 5 provides that an applica¬ 
tion for reviewof judgment, if presented before 
the ninetieth day from the date of the decree, 
must be stamped with one-half of the fee 
leviable on the plaint or memorandum of 
appeal. The learned Vakil for the peti¬ 
tioner argues that as the eighty-ninth day 
was a Sunday and the Court was closed on 
that account, he has complied with the 
provisions of the law and is entitled to have 

Ills application heard although only half the 

Court.fees lias been attached thereto. Jn 
suppfit of this contention he has placed 
reliance upcn (he cases of Shazada ^\oola 
Gouhyr V. Shah Buhh Begum (1) and 
Nujuui Mundvl V. Bnr.ce Madhuh Sircor (2). 
In our opinion, neither of these cases 
18 of any assistance to (he petitioner In so 
far as the Hr.^^t of these decisions is con¬ 
cerned. ir. turned upon the construction of 
section c77 of the Code of 1859. That section 
provides that an application for review 
of judgment shall be made within ninety 
days from the date of the decree, unless the 
party preferring the same shall be able to 
show just and reasonable cause to the 
satisfaction of the Court for rot having 
preferred such application within the limited 
period ; if the application be made within 
the ptricd above-mentioned, it shall be 
written on the stamp paper prescribed for 
petitions to the Court wtere a stamp is 
required; but if made after the expiration 
of that period, it shall be written on the 
stamp paper- prescribed for plaints. The 
learned Judges, who heard the case of 
bhtnnda 11 ooU Gou'h7ir v. Shah Bukh 
Begum (1), held that if the application 
was presented after the expiry of ninety days 
from the date of the decree, it might still be 
entertained upon payment of the stamp 
requisite for an iipplication, provided the 
application was presented on the tirsfc open 

(1) li \V. K. 10. 

(2) 12 W. K. 2Ii 4 B. L. li. 32 (F. B.). 
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day after the expiry of a holiday which 
included the ninetieth day. Ifc is not neces¬ 
sary for us to express any opinion as to the 
correctness or otherwise of this decision, 
because what we have now to do is to in¬ 
terpret Act VII of 1870, the provisions of 
which are materially different, because there 
was no provision in Act VIII of 1859 corres¬ 
ponding to section 14 of Act VII of 1870. 
This latter section provides that where 
an application for review of judgment is 

presented on or after the ninetieth day form 

the date of the decree, the Court, unless the 
delay was caused by the applicant’s laches, 
may m its discretion grant him a certificate 
authorizing him to receive bnek from the 
Collector so much of the fee paid on the 
application as exceeds the fee which would 
^ ave been payable had it been presented 
oefox’e such day. This provision justifies the 
inference that the Legislature intended strict 
compliance with Articles 4 and 6 and laid 
down that if a case was made out for special 
action under section 14, the Court might pass 
necessary orders for relief of the party not 

in default. 

In so far as the case of Naram Mnndul v. 

ance Madub Sircar (2), is concerned, it has 
clearly ro application. JVo doubt, in that 
case the application for review as originally 
presented was iusufficiently stamped, but 
the Court called upon the applicant to 
deposit the deficit fees, and this order was 
earned out. It does not appear to have 
been subsequently contended that the ap- 
phcation, as it originally stood, was 
sufficiently .stamped, and that was undoubted- 
y not the question referred for the 
decision of a Full Bench. AVe must COD- 
sequently, hold upon a true coostuctiou of 

^ ^ Courc-fees Act, 

io/L>, that the application presented to us 
13 insufficiently stamped. The view we 
take IS supported by the decision of this 
Uourt m the case of re Doorga Prosunno 
L/ios/i (3) and by that of the Madras High 
Court in the ca.se of In re Kota ( 4 ). ATe 
see no reason whatever to dissent from the 
view taken lu these two decisions. 

\Ae may add tlmt section 5 of the 
Limitatiou Act of 1877 has obviously uo 
application to cases under the Court Fees 

(3) 0 C. L. H, 47i>. 

(-i) 9 M. 139. 
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Act of the present descriptioD. It is equally 
clear that section 10 of the General Clauses 
Act of 1897, is of no assistance to the 
petitioner, becanse it is applicable only to 
Acts of the Governor*General in Council 
and Regulations made on or after the 14th 
January 1887. Nor can it be contended, 
in view of the provisions of section 14 of 
the Court Fees Act, that the general principle 
is applicable that a party may be taken to 
have done an act within the prescribed 
time if he has done it on the first day 
that the Court is open after the expiry 
of the holidays within which the prescribed 
time terminated. The petitioner must, 
therefore, deposit the deficit Court-fees in 
the course of this day. 

Petitioner ordered to deposit the deficit 

Court’fee. 


MADRAS HIGH. COURT. 

Second Civil Appeal No. 1628 of 1911. 

May 2,1912. 

Present'. —Mr. Justice Sundara Aiyar. 

In re KINTADU DALAPADU and otaers 

—Appellants. 

Ver.ilor anti pnrehnser—Agreement for salc—Snbsc- 
qucJit execution oj mortgage bij vendor to tJiird party — 
Execution of mlc-dccd subsequent to moritjuye — Declara¬ 
tion that mortgage docs not affect purchaser’s rights — 

1 / of suit for, 

A vendee of property in wliusc favour the vendor 
has executed an aj'rccniont for sale is entitled to 
maintain a suit for a declaration that a mortgage of 
the same property, executed by the vendor to a third 
party subsequent to tlie said agreement, does not affect 
his rights. 

Second appeal against the decree of the 
District Court of Gan jam, in A. S. No. 259 of 
1910, pre.sented against the decree of the 
District Munsif of Chicacole, in 0. S, No. 413 
of 1909. 

Mr. K. V. L. Narasiinhcnny for the Appel¬ 
lants. 

JUDGMENT.—In tliis case, the plaintiff 
obtained an agreement from the 2nd defend¬ 
ant, who was the owner of certain property, on 
the 29th Apiil 19.8 for the sale of the 
property to liim. The 2iid defendant execut¬ 
ed a mortgage document in favour of the 
Ist defendant, which was registered on tlie 

2nd May 1908. The lower Appellate Court 


has found that it was not executed on the 
date it bears, namely, in January 1908, but 
subsequent to the agreement in plaintiff’s 
favour. The plaintiff obtained a sale-deed 
from the 2nd defendant of the property on 
the 10th May 1908. The present suit is for 
a declaration that the mortgage executed in 
favour of the 1st defendant by the 2ud 
cannot affect the plaintiff’s rights under the 
sale, it having been executed in order to 
defraud the plaintiff. The lower Appellate 
Court, reversing the finding of the Munsif, has 
found that the plaintiff’s contention was made 
out that no consideration was paid by the Ist 
defendant for the mortgage and that he and 
2 od defendant conspired and brought about 
the document subsequent to the agreement in 
plaintiff’s favour with a view to defraud him 
by making the property liable for the 
mortgage debt. The District Judge granted 
the declaration asked for by the plaintiff. It 
is contended in second appeal that as the 
plaintiff had only a right in personam against 
the second defendant on the date that the 
mortgage-bond to Ist defendant was register¬ 
ed, namely 2nd May 1908, and as 2nd 
defendant admitted the receipt of considera¬ 
tion for the mortgage and the validity of be 
mortgage-bond, the plaintiff, who subsequent¬ 
ly obtained a sale-deed on the 10th May 1908, 
could not claim a declaration that the 
mortgage was net binding on the property. 
This argument, in my opinion, is untenable. 
By virtue of the agreement obtained by the 
plaintiff from tlie 2nd defendant on the 29th 
April 1908, lie became entitled to a convey¬ 
ance of the property from tlie 2ud defendant, 
which would prevail over the right of any 
one who took a transfer from him subsequent 
to the date of the agreement. He would, 
for instance, have been entitled to specific 
performance of the agreement lo sell 
against any subsequent transferee from the 
2 nd defendant, except a bona fide transferee 
for value without notice of the plaintiff’s 
rights under his contract. There can be no 
doubt that an actual couv^eyanco obtained by 
the plaintiff in pursuance of a contract 
would also entitle him to priority over 
every subsequent transferee from the 2ud 
defendant, except a Iona fide transferee for 
value. Although the mortgago might be 
valid as between the 1st and 2r:d defendants, 
the plaintiff was entitled to priority as he had 
au agreement for sale prior to the mortgage 
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and the District Judge was right in granting 


him a declaration that his rights under his 
conveyance are unaffected by the mortgage 
in 1st defendant's favour. 

It is further argued that the onus of proof 
on the question whether the mortgage-deed 
was intended to defraud the plaintitf has 
been wrongly thrown on the 1st defendant. 
The question of onus is quite immaterial as 
all the evidence on record has been consider¬ 
ed by the District Judge and he has come 
to the conclusion, on the whole evidence, 
that the mortgage*bond was the result of a 
fraudulent conspiracy between the 1st and 
2nd defendant. I reject this second appeal. 

Appeal rejected. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1:137 of 1907. 

November 15, 1909. 

Present :—Mr, Justice Ca.spersz and 
^Ir. Justice Doss. 

Uuharaja MANINDRA CHANDRA 
NAN DI — Plaintiff—Appellant 

versus 

KASHI CHANDRA RAKSHI and othehs 
— Defendants—Respondents. 

Landlord nnd Icn-iut —Ainalnainali —Siipulntiun 
that tenant ivill not clnim deduction of rent —Puttuli — 
Qmis of prooj—Claiut of ahatctneni by tenant. 

lu a rent suit, tliu tenants clHiined abatement uf 
lent. In an granted by the landlord, the 

term lixed was live years with a stipulation that after 
that period there would be measurement of the Jotc 
and a fresh settlement entered into. Tlio tenants 
assorted ttn interehange of patta and kubuhjat but no 
j)rtf/a was ]irodueed: 

Held, that it was incumbent on tlio tenants to i>ro- 
duce their p'd/a aiul to make out the plea of abate¬ 
ment oil the ground of diluvion, and as they did not 
do so, they wore not entitled to any abatenieut. 

Appeal from the decree of the District 
Judge of Ruiigpur, dated the 2Gth March 
1907, aflirraing that of the Subordinate 
Judge of Uungpur, dated the 25th June 
1906. 

Babus 7?<im Charan Mitra and Sorat 
Chandra M/'tra, for the Appellant. 

Babu Hara Chandra Chahravaiti^ for the 
Respondents. 

JUDCJMKNT.—This is an appeal in a 
suit by the plaintilf landlord to recover 
arrears of rent for the years 1309 to 1311 


tim 

on the basis of an annual jama amounting to 
Rs. 1,005 8 for 1,292 highas, 6f cottas of 
land. 

The defence is that the quantity of land 
in the defendants’ jote is far in excess of 
1,292 highas^ Gj- cottasy namely, that it 
amounts to 7,517 highas, 4 cottas. The 
written statement further asserted that the 
patta and kahuliais had been exchanged 
between the parties and that the jotedars 
defendants were entitled to a considerable 
reduction of rent on account of diluvion so 
much so that the annual rental could not be 
reckoned at more than Rs. :100. 

On the application of the defendants, a 
Commissioner was appointed, and his report 
has been accepted in the judgments of both 
the Courts below ; in other words, he found 
that the defendants’ jote had suffered very 
considerable diminution on account of dilu¬ 
vion. Both the lower Courts have given effect 
to the plea of diluvion and passed a decree in 
general accordance with the defence. 

In second appeal, it has been urged, on be- 
lialf of the plaintiff landlord, that in terms of 
the amabianiay dated the 25th iS.'-flyan 1269, 
the defendants are not entitled to claim any 
abatement whatsoever; secondly, that the 
Courts below have made out a new case for 
the defendants; thirdlyy that the noii exieteuce 
of one of the included in the defen¬ 

dants’ jote, namely, Bazar Gopinathpur, long 
before the date of the amalnama having been 
proved and admitted, the defendants are not 
entitled to any further reduction of rent in 
respect of that ■mo«?a, and, lastly, that the 
plaintiff has been unjustly saddled with the 
costs of the local inquiry. 

Wo have examined the amalrtama in detail, 
and it is certainly impossible to resi.sb the 
conclusion that as regards the period of 5 
years then in contemplation between the parties, 
it was stipulated that the tenants should not 
be entitled to claim any deduction whatever 
and that the lessees should not be able to 
raise any objection to the abadharit fsettled) 
jama. With the exception of this amalnama^ 
there is no sort of written agreement in 
evidence between the parties. The tenants 
having asserted an interchange of patta and 
kahuliat, it was incumbent on them to 
produce their patta and to make out the 
plea of abatement on the ground of 
diluvion. Tho timahiama mentions that 
settlement is granted for five years only; but 
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there is a stiplulaiion thafc there will be 
measuremenh of the Joie and that a fresh 
settlement will be entered into on the basis 
of the area so ascertained. The document 
also supports the statement made by the 
defendants that paita and kahuliat have been 
exchanged; and, if so, there must have been 
some proviso in the later agreements dealing 
with the question of diluvion by the river 
Teesta. But owing to the non-production 
of these papers, we are led to the conclusion 
that the defendants have not succeeded in 
showing that, in respect of the three years 
in suit, they are entitled to any relief on 
the ground of diluvion. 

It is, consequently, unnecessary to discuss 
the second aud third contentions raised in 
second appeal. 

With regard to the item of costs, both 
the lower Courts are clearly in error iu 
thinking that the local inquiry was made 
at the instance of the plaintiff. The applica¬ 
tion was made by the defendants, and, having 
regard to their plea, it could *not have been 
made by auy other party. 

The appeal must, therefore, succeed and 
the suit for the rents of 1309 to 1311 must 
be decreed with coats in all the Courts 
including the costs of the local investigation. 
The claim for damage.s at Rs. 25 per cent, 
is not pressed, but, in lieu thereof, interest 
is allowed at 12 per cent, per annum on the 
arrears of rent. 

Appeal allowed: Suit decreed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2396 of 190®. 

May 9, 1912. 

Present: —Mr. Justice Woodroffe and 
Mr. Justice Coxe. 

TARINI CHARAN SARKAR and others 

—Plaintiffs—Appellants 

versus 

FAKARANNISSA CHOWDHURANI and 

OTHERS—Defendants—Respondents. 

Second appeal —Z'Vh.^ih;/ of Jacf—Findimj bat^cil upon, 
inadmissible cvidenec—Hap prcjtarcd bij Kanunijo — 
I'roeccdhnj before Collector—Quest ion nhether land 
bclonijs to zciiiiiuiar or to Government—Use of map — 
Zlop xthitber admist^ible — I'ublic licr.vrd —A’ljdtnct’ 
Act (I 0/1872), as. 35, 36- 


A finding of fact may bo challengod in second ap¬ 
peal, when, in coming to it, tho lower Court has pro. 
ceoded illegally in relying upon evidence which is 
irrelevant aud inadmissible. 

In a certain proceeding before a Collector, tho 
question was raised whether certain land, tho subject- 
matter of the proceeding, was tho property of the 
owners of certain mouzah or whether it was land 
which formed part of no settled estate and to which 
the Gorernment were, therefore, entitled. In that 
proceeding, a map prepared by a Konungo was used: 

Held, that tho inap did not fall within section 35 
or 36 of the Evidence Act and was inadmissible. 

Appeal from the decree of the Sub Judge 

of Pabna and Bogra, dated June 24tb, 1908, 

at^rming that of the second Munsif of Pabna 

dated January 26th, 1907. 

Mr. Sinha^ Counsel, Babua Jogesh Chandra 

Boy, Shyama Gharan Roy, and Frokash 

Chandra Majumdar, for the Appellants. 

Babus Mohendra Nath hoy and Heera Lai 

Sanyal, for the Respondents. 

JUDGMENT. 

Woodroffe, J.—The ffrst Court found 
that the /caimt joie, which is called kotibari 
jote^ belonged to Mr. Bray and bad been pur¬ 
chased by the plaintiffs, and that there was 
no rebutting evidence, and it accordingly 
held that the plaintiffs, the appellants before 
ua, had acquired good title to this jote. It 
then proceeded to deal with what is the real 
issue in this case, namely, whether the dis¬ 
puted lands are included in this jotc. The 
manner, however, in which this question has 
been dtalb with has raised some confusion. I 
would point out here that the question whe¬ 
ther the land belonged to Mouzah Ramchand- 
rapore or to Momak Deara Ramebandrapore 
is not material. If the disputed land covers 
Mr. Bray’s tote, it i.s not material to inquire 
as to who the plaintiffs’ landlords may be. 
The question is, did the lands in dispute 
form part of Mr. Broy’s jote? Now, it has 
been contended that this is a question of fact, 
and that we are coucluded by the findings of 
the lower Appellate Court. Those findings 
are challenged, and it is said that in coming 
to them the lower Court has proceeded 
illegally in relying upon evidence which is 
irrelevant and inadmissible. This ground is 
stated in the second of the grounds of appeal 
to this Court, in whicli it i.s said that the 
only evidence on the record, on which the 
lower Appellate Court relies in holding that 
the proprietor of Mouzah Rainchaudi'apcre 
obtained abatement of revenue in respect of 
the lands diluviated, is a remark made by a 
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Kanungo iu Exhibit I, which is not admissi* 
ble in law, and that it could not be used as 
evidence against the plaintiffs who were no 
parties to the proceedings in which it was 
made. 

Now, the only question before us in this ap¬ 
peal is this, namely, whether the map upon 
which this remark occurs is or is not admissible 
in evidence. Some faint attempt was made to 
show that the case might fall within the 
provisions of section 36 of the Evidence Act. 
But I am of opinion that that is not so, 
that the map was not one which was pre- 
pared for public purposes and, therefore, of 
that character which the map must have to 
fall withiii the terms of that provision. And 
the proceedicgs upon which this map was 
used raise the question whether the land, 
the subject-matter of these proceedings, was 
the property of the owners of Deara Ram- 
chandrapore or whether it was land which 
formed part of no settled estate and to which 
the Government were, therefore, entitled. 

Then it was further argued that if it does 
not fall under section 36, it falls under 
section 35 of the said Act. Section 35 deals 
with entries in public records. That is the 
general section dealing with public records, 
section 36 deals with particular classes of 
public documents, namely, maps, charts and 
plans. . In my opinion, this map does not 
fall within the provisions of section 35; 
nor has any authority been produced before 
us in support of this contention. It follows, 
therefore, upon this that the document was 
inadmissible and should not have been refer¬ 
red to in coming to the conclusion in this 
case. 

1 may mention here that it has been 
further contended that even if the document 
were admissible, it svas used to show that the 
land fell with the ambit of Deara Ram- 
chandiapore, a fact which, as I have explained, 
dots not affect the real question before us, 
namely, whether it was Mr. Bray’s jote or 
not. 

It has been further contended that the 
result of the Collector's proceedings was to 
release the land, which, it was suggested, 
belonged to the Goveroment, and that, there¬ 
fore, in fact the map has been used to prove 
soinetlnng which the proceedings in which 
it was used negatived. Tliis, liowever, has 
been denied by the learned Pleader for the 
respondent and ie rather a question of fact 


than a question of law with which we are 
concerned. What we are concerned with is 
not what the result of these proceedings was 
but what was their nature and what was the 
nature of the documents to which objection 
has been taken. I merely mention this 
point in order that it may be considered by 
the lower Appellate Court when the case 
goes back for re-hearing. It has been further 
pointed out in connection with these docu¬ 
ments that neither the tenants nor the 
owners of Ramebandrapore were parties to 
the proceedings. 

We observe that the learned Subordinate 
Judge who tried this appeal did not ome 
to a clear ffuding upon the issue before him, 
that is, whether the disputed land is included 
in Mr. Bray’.s jote. The judgment and 
decree of the lower Appellate Court must, 
therefore, be reversed and the case remanded 
to that Court for re hearing and for determi¬ 
nation of this issue, after excluding from 
the evidence Exhibit 1, to which objection 
has been taken and which we hold to be 
inadmissible. 

The costs of this appeal will abide the 
result of the decision on remand. 

CoxE, J.—1 agree. 

Appeal allowed ; Case remanded. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3256 of 1909. 

March 7, 1912, 

Present: —Mr. Justice Harington and 
ilr. Justice Mookerjee. 

GOPAL CHANDRA CHAKRAVARTl 

AND ANOTHER—DEFENDANTS—APPELLANTS 

tersus 

SURENDRA KUMAR ROY 
CHOWDHURY and another—Plaintiffs— 

Respondents. 

Document—of date to secure registration— 
^[ortrjayc-deed—Consent of mortgagee—Subsequent lessee 
nf mortgagorSuit upon mortgage—Mortgagor and 
lessee u'lutlur coinjK'tent to object to mortgage on ground 
uf a I ter a i io n — I'stoppcl —Fra ud. 

A inortgiigo-dced was presoutod for registration 
more than four inontlis after its execution, and to 
enable it to be rogislered, tlie date was altered by tho 
morlg.igor. Tlie mortgageo consented to tho alter¬ 
ation. In a suit by the mortgagee on tho mortgagor 

Held, (1) that the mortgagor was estopped from 
setting up tho alteration as an answer to the claim of 
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the mortgagee; the mortgagor’s lessee who took 
the lease subsequent to the alteration being equally es- 
topped. 

<2) that the matter would have been different 
if the lessee had been defrauded. 

Appeal from the decree of the Sub-Judge 
of Myraetisingh, dated September ISth, 1909, 
affirming that of the Munsif of Tangail, dated 

April 27t.h. 1909. 

Babu Nares Chandra Sen Gupta^ for the 
Appellants. 

Babu Harendra Narain Mitter and Rajendra 
Chandra Onha, for the Respondents. 

JUDGMENT.—This is an appeal by the 
defendants in a nioitgage suit. The mort¬ 
gage was executed by defendant No. 1 who 
is not a party to the appeal. The appellants 
are two persons, one of whom took a lease 
of some property CDmprised in the mortgage 
and the other took a ptdm lease of properties 
equally encumbered. The plaintiffs sued on 
their mortgage and recovered judgment. 
The objection taken by the defendants is that 
the morlgage-deed was presented for registra¬ 
tion more than four months after the execu¬ 
tion, that to enable it to be registered under 
the law, the date was altered by the mort¬ 
gagor and tliereby registration was obtained 
which was not warranted by law. The mort¬ 
gage was executeil on the 2 Itli April 1905. 
It was registered on the 2lst September 1905, 
the date having been altered to the 25tli 
June 1905. The lease taken by one of the 
appellantsi was not taken till fceptember 
1906, and the ether some time after. The 
result, therefore, is that, the leases were taken 
long after the regi.stration of the moitgage- 
deed. Now, noquesliotj of fraud of any kind 
arises in the case becau.se the mortgagor 
wrote on the deed an explanation poiiding 
out that tliis change in the date of the deed 
had been made. The mortgagee accepted 
tlie deed witli the altered date; so it must bo 
taken that as between the mortgagor and tlie 
mortgagee the alteration was consenteil to; 
and as between them, the mortgage would take 
effect only from the later date to v\)ii<*h the 
document had been altered. That being 
tlie state of things, in our opinion it. is not 
open to the defendants, tlie les.sees, to cjm- 
plain. Supposing it to be assumed for the 
purposes of argument that tlie deed was 
wrongly registered, there being no fraud, 
the mortgagor would be estopped from setting 
up this alteration in the deed as an answer’ to 


the claim of the mortgagee. In our view, 
the appellants having taken their leases sub¬ 
sequent to the alteration, in the absence of 
any fraud, cannot stand in any better posi¬ 
tion than the mortgagor and are equally 
estopped from taking the objection which 
they rely upon. The matter would have been 
different if in any way the appellants had 
been defrauded. As prudent men, they ought 
to have inquired at the registration office to 
see whether there was any encumbrance. 
If they had done so, they would have dis¬ 
covered that there was this mortgage 
before their leases. Under these circum¬ 
stances, we must affirm the judgment of the 
lower Appellate Court and dismiss the appeal 
with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Skcond Civil Acpral No. 1334 ok 1910. 

April 30, 1912. 

Present .—Sir Arnold White, Kt., Chief 
Justice, ar.d Sir Tlalph Benson, Judge. 

ARUNAGHMLLAM PILLAV, mino:i bv 
P’ATIIEK .^NII G0A1U)!AN, VADIVELU PiLfjAY 

AND ANOTHER—APPELLANTS 

versus 

VELLAYA PHjIjAY and others— 

Respondent#. 

Civil Prorviluvi' (Avf V of IHOS), O. XXII, r, 3 
— Ilimhi 1.0 ir--S'l if hij n iriiloir for ileclorimj odopfion 
involiil — Pvo/li 4iJ iiloiiitilY — Aholvniviif of suit—' 
I{^reri4iinicr.< of lost inolcfiohlvr wUrflirr h'l/fil roiircsenta^ 
lirr.t if plaintiff. 

A suit liy a nimlii u i«low to Jiuvc it dcrclarcd timt 
an atli)|itioii niadf Ijy li«'r sou’s ividoiv is invalid al)ates 
on tli(!<hsilli of the plaintilV, and tlie right to .sue docs 
not surviv(*. 


l-'or the pm poses of this tpio.stion, tliere is no dia- 
tinetion hct\ve«*n suits to set asiile an adoption ami 
suits to set asiiie an alienation. 

i'liirnroln /‘iiniiomo v. Cliinivnht Pvrrozo, 29 11. 
.39(1; I .M. L. 'J'. 1H3; It; M. I...I. 307, explained. 

filth ifoho III I ii'jli' lion filth ill V. lihovitiii Unxi Sdliih, 
27 M. ."•SH; » v. Liih <hini Nitroninihtt, 22 

M. li. -J. 375; 11 M. L. T. 18i: (1912) 1 M. W. N. .1-1.2; 
1.5 fnd. Cas. 213; Mitthnioini Muilvlior v. Miitiilo- 
inoni. 33 ;U2; 5 I ml. Cas. 42: 7 M. L. T. 17; 20 

.M. L. .r. 40. referred to. 


PrtiniiiOtji Chaudlrnni v. Preonnth Dhur, 23 C. 036 
and Rihhoi Uni v. Shen Pujon Sitaih, A. 15; 7 Ind 
(’as. 07; 7 A. L. J. 950, distinguisiied. 

06«7er:—Assuming that the cause of action survives 

the reversioners of the last male owner are not tho 
legal representatives of the plaintiff, 
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ARUNACHELLAM PILLAY V. VELLAYA PILLAY. 

Second appeal againsfc the decree of 
the District Court of Madura, in A. S. 
No. 841 of 1909, presented against that 
of the District Munsif of Dindigal, in 0. 
S. No. 678 of 1906. 

The Hon’ble Mr. T, Y, Seahagirt Aiyar^ for 
the Appellants. 

Messrs. T. Rangachariar and 3/. TT. 
Narayanaswami Aiyavy for the Reapndenta. 

JUDGMENT.—-This is a suit by a widow 
(the mother of the last male-owner) 
for a declaration that an adoption by 
her son’s widow is invalid. The plaintiff 
died before the suit came on for hearing in 
the Court of first instance. The reversioners 
of the last male-holder were made parties 
as the legal representatives of the deceased 
plaintiff. The only question argued on the 
hearing of the appeal was, can they continue 
the suit ? The Court below was of opinion 
that they could. We are unable to take this 
view. 

The fir.s.t question for consideration is, 
does the deceased plaintiff’s right to sue 
survive? (Order XXII, rule 3). If it does 
not, no question as to who are the legal 
representatives of the deceased plaintiff 
arises. 

It appears to be well settled that a suit 
by a reversioner, who sues on hi.sown behalf 
to set aside an alienatian by a widow, 
abates on the death of the plaintiff and 
that the right to sue does not survive to the 
next reversioners. See Sokyahain Ingle 
R(w Sahib v. Bhavani Bozi Snhib{X); Kommeni 
Chinnavecrnya v. Lakshrni Narastmma (2). 
In Mu(hit.<i’Tnn MuUaliar v. Masihinuini (3), 
where tlie suit was held not to abate, the 
plaintiff sued on behalf of all tlie reversioners 
as well as on his own behalf. The lower 
Courts were of opinion, in view of the 
decision in Chinivoln Punnomina v. Chiruvoln 
Perrazu (4), that for tlie purposes of the 
question before us, a distinction should be 
drawn hetsveen a suit for a declaration to 
set aside an aliention and a suit for a 
declaration to set aside an adoption. What 
was actually held by the Full Bench in 
Chiruvoln Punnamma v. Chiruvoln Perrazu (4) 

was that, in a suit to set aside an adoption 

(1) 27 U. 58H. ’ 

12) 22 M. L. J. 375; 11 M.L.T. ISI; (1012) 1 M.W X. 
412; lo Iml. Cas. 313. 

(3) 33 M. 342} 6 Incl. Cns. 42; 7 M. L. T. 17- 20 M 
L. J. 40. 

(4) 29 M. 390, 1 M. h. T. 183, 10 M. L. J. 307. 


as distinguished from a suit to set aside an 
alienation, the presumptive reversioner 
ought, on principle, to be held to represent 
the remote reversioner, if the matter is 
decided after a fair trial. The respondent 
relied on an observation of tbe Court in 
Ghiruvolu Punnamma v. Ohiruvolu Perrazu (4) 
that there was only one cause of action to 
be sued on. This observation was made with 
reference to suits to set aside alienations. 
Notwithstanding this, in Okinnaveeraya v. 
Likshmi Narasimmah (2), the learned Judges 
held, as we think rightly, that in such a 
suit by a leversioner on his own behalf to 
set aside alienation, the right to sue 
does not survive. All that was decided in 
Ghiruvolu Punnamma v. Ghiruvolu Perrazu (4) 
was that, if there had been a fair trial, an 
adjudication in a suit by a reversioner to set 
aside an adoption is binding on the other 
reversioners. This is not inconsisteat with 
the rights of the reversioners being 
independent rights. The rights remain 
subject to the rule of laiv laid down in 
Chiruvoln Punnamma v. Ghiruvolu PerrazuiA)- 
It is not a question whether there is a cause 
of action in the reversioners other than 
the deceased plaintiff, but whether the 
plaintiff's right to sue survives. In Prom- 
fKoyi Choudhrnni v. Preonaih (5), it was 
held that the right to sue survives. There, 
the claim was to recover possession of 
property. The Calcutta case may, perhaps, 
be distinguished on this ground. If it 
cannot, it apparently cannot be reconciled 
witli the Madras decisions to which wo have 
referred. 

For the purposes of this question, it seems 
to us that no distinction should be drawn 
between, suits to set aside an adoption and 
suits to set aside an alienation and we are of 
opinion tliat plaintiffs' I'ight to sue did not 
su rvivc. 

It .seems desirable to deal with the 
further question. Assuming that the cause 
of action survives, are the parties who have 
been added as plnintiff.s, the reversioners of the 
last male owner, the legal representatives of 
the deceased plaintiff? In the strict sense 
of the words, of course they are not. The 
meaning of the words, however, has been 
extended by judicial decisions, and, in the 
Code of 1908, a definition of tbe word.s 


(5) 23 C. C30. 
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was, for the first time, introduced, apparently 
with the object of embodying the effect of the 
judicial decisions. The definition is con- 
taiued in section 2 (11) and is as follows ; 

“ Legal representative means a person who, 
in law, represents the estate of a deceased 
person and includes any preson who inter¬ 
meddles with the estate of the deceased, and, 
where a party sues or is sued in a represen¬ 
tative character, the person on whom the 
estate devolves on the death of tt»e party so 
suing or sued.” 

Can the words ‘deceased person’, in the 
present case, be construed as meaning not 
deceased plaintiff but the last male owner? 
We do not think they can. We think, the 
deceased person is the late plaintiff and 
although, in a sense, the deceased plaintiff 
represented the reversioners, it cannot be said 
that the reversioners of the last male owner, 
in law, represent the estate of the deceased 
plaintiff. Then, assuming that the deceased 
plaintiff is.suing in arespresentative character, 
can it be said that the parties added as 
plaintiffs are the persons on whom the estate 
devolves on the death of the deceased plain¬ 
tiff? Here, the “ estate ” apparently means 

the estate of the last male owner.^ We 
think ‘devolves’ means ‘has devolved’ and 
not ‘would in course of time devolve,’ in 
accordance with the line of sncce.ssion, on the 
parties who have been added as plaintiff.^, 
if they were alive. 

In the present case, the estate will not 
devolve on the partie.s who liave beer, added 
as plaintiff.s till after the death of the son’s 
widow. 

In lUkhni Jtni v. Sheo Vnjan Sinqh (6), 
which was relied on by the respondents, 
the suit was for possession, and the estate 
devolved, on the death of the orign.vl 
plaintiff, on the reversioners who were added 
as parties. 

We must set aside the decrees of the 
Courts below and dismiss the suit with costs 
throughout. 

Appea} aVow^tl. 

(C) 3a A. 15; 7 Iiul. fas. f.7; 7 A. h. OGO. 


PUNJAB CHIEF COURT. 

FULL BENCH. 

Second Civil Appeal No, 668 op 1909. 

June 24, 1912. 

Present —Sir Arthur Reid, Kt , Chief Judge, 
Mr. Justice Robertson and 
Ml'. Justice Shah Din. 

DYAL SINGH and oihers— Plaintiffs— 

Appellants 


versus 

RAM RAKHA and others—Defendants — 

Respondents. 

Court FeesActCVII of 1870^, 10 (u), \2(n)—Word 

'‘suit” in.*!. 10 {it) i/tchulcs '(ippenV—Quention of suffi- 
cieucij of Court-fee on plaint not exprcsshj decUletl by 
firitt Court — A.<mmption—Consequences—Appeal to the 
firslAppeUute Court on insufficient stamp—Power of the 
Court of second nr futtlier appeal to order supply of 
dericiency—Consequences of non-compliance with such 
order. 


The word “suit” in section 10 (ii) of the Court 
Fees Act includes appeal. 

When a Court of first instance, whoso duty it is 
to see that the Court-fee stamps affixed to a plaint 
are correct, proceeds to the trial of the suit, without 
expres.sly deciding that tlie plaint is correctly stamp, 
ed, it must be assumed that the Court has tacitly de¬ 
cided that the amoimt of Co»irt-fees paid is correct; 
and acting on that assamptioii, it would be competent 
to the first Appellate Court, (though it would not be 
competent for the parties to the appeal to raise the 
question—to call upon tlie party, whose fee 
wa.H in deficit in the first Court, to make good 
sucli deficiency within a reasonable time to bo fi.xed 
bv the Court nnrl to dismiss tlio olaim of tlie plain- 
ti'lT should it liave bceu decreed, if he fails to 
do so. Similarlv, a Court of second or further 
appeal is competent to call u|)on a party, who 
bad appealed to the lower .Appellate Court on 
insullicient Court-fee, to make gmod sucli deficiency, 
Avitliin a reasonable time to be fixed foi that purpose, 
and. on his failing to do so, to dismi.ss hisappeal to the 
lower Appellate Court, should it have been decreed; 
or in case his api>eal totlm lower .Appellate Court had 
been dismissal, to refuse to entertain bi.s .secoml or 
fiirtlior appeal until the deficiency is made good with¬ 
in tlie time fixed, and. on bis failure to comply w’itii 
the order, to dismis.’ hi.s appeal. 

Mudan f.ul V. Jai KiAmn })as, A. W. N. (1905) 277; 
1 .V. L. J. 392, followeil. 

Xnruifi Sh,>)h v. CltafnrhhitJ, 20 A. 352; Mohan Ltd 
y.‘yn„d Ki.dtore, 20 A. 270; 2 A. b. -T. 839; A. W. N. 
(1905) 280, rclerrcd to. 

Mila M il V. ll'trliliaj, 115 V. R. 1884.; Knfca Ram y. 
Rnrau. 13 1‘. U. 1901; 137 P.L.H. 1901, overruled. 


Seiiond appeal from the order ol the 
Additional Divisional Judge, Lahore, dated 
l*2tli jMiirch 1909, modifying that of the 
Subordinate Judge, let class, Lahore, dated 
2.'b\l December 1907, decreeing plaintiffs’ 
claim. 
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JUDGMENT. 

RouertsON, J.—The poinfc referred to the 
Full Bench iu this case is as follows: — 

* When it is found in an Appellate Court 
that the Court*fee paid on a plaint or a 
memorandum of appeal as the case may 
be, in the Court below is insufficient and 
no dispute as to the amount has arisen and 
been specifically decided in such lower Court, 
with reference to section 12 of the Court 
Fees Act, what course ought the Court of 
appeal to adopt ? 

‘ Should it accept (he action of the lower 
Courts in proceeding to try a case as in¬ 
volving a decision of the correctness of the 
Coiirt-fee under the first part of section 12 
and so take action under the second part; or 
should it hold that it is its duty to refer the 
matter back for decision of the Court which 
has allowed the case to proceed on in¬ 
sufficient fee; or is any other course the 
correct one to adopt?” 

The judgments of this Court which deal 
with the subject appear to be only two in 
number. In Mela Mai v. Harhhnj (1), as far 
as we understand it, the view taken was 
that if r.o question had arisen in the first 
Court which was specifically decided by the 
presiding officer as to the pioper amount of 
Court-foe payable, no action could be taken 
by an Appellate Court under the second 
paiagraph of section 12 of the Court Fees 
Act. The words used by the learned Judges 
of the Btnch which decided that case are 
as follows:— 

“Upon examining the record of the first 
Court, it appears that no question arose in 
(hat Court upon (ho valuation of the suit 
fur the purpose of determining the amount 
of fee charg£al)le. The plaintiffs ought, 
under the express terms of section 50 of the 
(hvil Procedure (?cde, to have .stated in their 
plaint approximately the amount sued for, 
and under para. (/) sub-section (IV) of 
seciion 7 of the Court Fees Act, they ought 
to have slated the -amount at which they 
valued the relief .sought. They did not do 
so, but no question arose in consequence, 
llr.der these ciicumstanccs, no question 
having been decided by the first Court, it 
appears that the second paragraph of sectioir 
12 was not applicable when the plaintiffs 
appealed to the Additional Commissioner; 

(1) IIT) P. K. 1B8I. 





and that the Additional Commissioner was 
not competent to require from the plaintiffs 
an additional fee in respect of the first 
Court. It is only upon the ground of non¬ 
payment of the fee required for the first 
Court that the appeal to the Additional 
Commissioner has been dismissed, and on 
that ground his order cannot be sustained.” 

It will be seen that the point was not 
fully discussed, and we think that there is 
considerable doubt as to the correctness of 
the view therein expressed. 

The only other judgment of this Court iu 
which the point is noticed at all is Kaha 
Ram V. Ram Saran (2), where the matter 
is merely noticed incidentally at page 48, 
the previous ruling of 1884 being followed. 

The question, however, has been more 
fully dealt with in various judgments of 
the Allahabad High Court. The first case 
is that of Narain Singh v. Chaturbhuj Singh 
(3). In that case, it was discovered on 
second appeal to the High Court that the 
respondent, when appellant in the lower 
Appellate Court, had not paid a sufficient 
Court-fee on his memorandum of appeal in 
that Court, and though he had been called 
upon to do so by the High Court, he had, 
up to the date of hearing of the appeal, 
not made good the proper Court-fee upon 
the memorandum of appeal in the lower 
Appellate Court. There appears to have 
been no question entertained for a nioraent 
of the competency of the High Court to 
call upon the appellant before them to make 
geed (he Court-fee required on the 
memcraudum of appeal in the lower Appel¬ 
late Court but it was held that the proper 
course was not to dismiss the respondents* 
appeal to the lower Appellate Court, but to 
stay the execution of the decree, if any, of 
the High Court in favour of the respondent 
until such time as the additional Court-fee 
due by him might be paid, 

A somewhat .similar case was dealt with 
in the appeal of Madan Lai v. Jai Eishan 
Das (4). In that case, similarly, it had 
been discovered in the Higli Court that the 
amount of Court fee payable upon the 
memorandum ot appeal in the lower appel¬ 
late Court had been deficient. The appel¬ 
lant liad been called upon to make good tlie 

(2) l.S p. H. IGOl; 1S7 P. L. li. 

(:0 20 A. 362. 

(4) A. W. N. (1905) 277j 1 A. L. J. 392. 
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deficieucy. He neglected or refused to do so 
and the High Court dismissed the respond¬ 
ent’s appeal to the lower Appellate Court 
and restored the decree of the first Court. 
This case was not followed, in so far as 
oonceriis the procedure of dismissal of the 
appeal, in a case decided by the Fall liench 
of the same High Court in Moh'in Lil v. 
Nand Kishore (5). In that eise, while tlie 
power of the High Court to call upon 
appellant in the lower AppelUto Court to 
make good the deficiency in the Court fee 
upon the memorandum of appeal in that 
Court was clearly presumed, it was held 
that the proper ceurse was not to dismiss 
the appeal to the lower Appellate Court on 
the ground that the deficiency of Court-fee 
had not been made g)od but to withhold 
the execution of the decree in the respondent’s 
favour in the lower Appellate Court until 
suoh deficiency had been made g>od. Ibis 
to be noted tljat in that case the appeal 
was remanded to the lovver Appellate Court 
as the appeal had been decided upon a pie- 
liminaiy point. 

It appears lo mo that the judgment in 
Lil v. yfanl Kiahore (5) was correct. 
When a Court of (ii.st instance, who;>e duty 
it is to see that the Court-fee stanip.s ullixed 
to the plaint are of c )iTect a.nount, proceeds 
to the trial of the suit, it must be assumed 
that the Onirt lias dociiled that the auiount 
of Court-fees paid is orrect. It i.s, at any 
rate, a tacit decision and I think, though 
that point is not before us, tliat it would 
not be ompeteiit for either of the parties 
in the AppelUte Court to raiso any vi'iostioii 
as to the amount of fej?s piid iu t)»9 first 
Court. U-.it clearly under tiio second 
paragraph of .section 12, it would be com- 
petemt to the first Appallaty Court to c.ill 
upon a party, whose fee w.is in delidt in 
the first Court, to mike good such deficiency, 
or, if the order were ii )t complied witli 
within reasonable time to b) lix-.*d l)y the 
Court in accordince witli section 10 pin 
(u) of the Court Fees Act, to dismiss the 
claim of the plaiutiff sliould it have boon 
decreed in the first Court. Similarly, as 
regards Mie Court of second appeal or further 
appeal, it will be competent to such Court to 
call upon a party, who liai appealed to the 
lower Appellate Court after affixing an 

(5) 28 A. 27U; 2 A. L. J. 831), A. W. X. (1905) 280. 


insufficient Gourb-foe upon fils memorandum 
Ol appeal, to make good such deficiency on a 
penalty of having any deeision in hie favour 
iu the lower Courts set aside. 


I think the word “suit” in sectiou 10 
clause (u) of the Court Fees Act clearly 
iucludes “appeal” and that similar results 
in regard to the decision in the first appeal 
would follow from the action taken in the 
Court of second or further appeal to those 
which would result as regards the original 
suit under the orders of the Court of first ap¬ 
peal. My answer, therefore, to the referencj 
is;_ when it is found in an Appellate Court 


that the Court-fee paid on a plaint or a 
memorandum of appeal, as the case may be, 
in the Court below is insufficient, and no 
dispute as to the amount has arisen and been 
specifically decided in such lower Court with 
reference to section 12 of the Court bees Act, 
it must be held, if such lower Court has 
proceeded to the deci.sion of the suit or ap¬ 
peal, that such Cjurt has decided, under 
section 12 (0 of the Court Fees Act, upon 
the proper Court-fee to be levied. Such 
being the case, the provisions of sectiou l2, 
paragrapii (u), of the Court Fees Act would 
anpiy, and the cousequeace of the action 
taken by such superior Court would be such 
as is provided for in section 1C, para¬ 
graph (ii), /. r., if the Court-fee paid on a 
memorandum of appeal, as in this cise, to 
the first Court of appeal is iiiHuflioient, it is 
onipatent in tki'S Court to cill upon the 
appellant in the fir.st Oouit of appeal to make 
good the deficiency in tlio Coutt-fee on tho 
meraoratidum of appeal in that Court, and, 
oil his failing to do so, to dismiss tiie appeal 
in that (’ourt, should tlie appeal have been 
decided iu bis favour, after reasnixblo ti ne 
h IS been allowed to makegojd .such defici¬ 
ency, or. in cisj the appeal in t!iu l).vor Ap¬ 
pellate Court of the party appiiling to this 
C )urt has heiu dismissed, to refuse I, > enter- 
tain bis appeil to this Court until the defici¬ 
ency is made good, a reasouible time being 
allowevl foi such purpjs;\ after which, sluald 
tlie deficiency not iiave been made good, the 
appeal to this Court would stand dismissed. 

KkiI', C. d. — 1 oncar in the answer pro- 
p JSC 1. In fjil V. Jai Ki^hi.i (i), 

tlie Division Biiich, Knox and Aikmin, 
J.)., Slid;— "Oa the 2'5-di Xovemhor lyjj 
it was brought to the notice of tho 
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respondent’s Counsel that there was a defici¬ 
ency ill the fee that should have been paid 
by his client, who was appellant in the Court 
below. Under section 12, clause (2), of the 
Court Fees Act, he was required to pay the 
additional fee. Time has been repeatedly 
given: on the last occasion, a Bench of this 
Court when allowing a fortnight more said:— 
no more time will be allowed.’ The fee has 
not been paid in. The result is that this 
appeal succeeds: the decree of the lower Ap¬ 
pellate Court IS set aside with costs and that 
of the Court of Brst instance restored.” 

This decision is, in ity opinion, strictly in 
accordance with the provisions of section 12 

in) and section 10 (,7) of the Court 
hces Act. 

In Mohon Lnl v. hand Ki:ihorc (5), the Full 
Bench I'.eld that the case of Madan Laly. Jai 
hishan (1) was not in accotdance with the 
practice which previously obtained in the 
Cmiit and iVnrai'u Su>gh v. Chntt'nbKu} Siingh 
to} was followed. 

The Full Bench lemarked that it was un- 

neces.saiy to ifcapitulate the reasons recorded 

V. Chutt.nbhvj Singh (3) 

1 he 1-;dgmcnt in .Vr.waO* S^nrjh v. Ohnttar. 
oixu Singh (d) lan Ihu?:_ 

I am utriible lo see Ihat r am authorized 
so to not (lo dismiss the respondent-defend- 
niits Iippeal to l),e lower Appellate Court) 

umler the second clause of section 10. That 
clause P.ovides, will, reference to the valu- 
alioti of the properties referred to in seel ion 7 
pa.agisp sV and VI, of the Act that, when’ 
the Court.lees paid are iiisuir.cient under the 
circumslancr^s laid down the Hist clan.se 

i •“’TtiT ‘ T on tl>e 

P aintiff to pay the deficient Court-fees and 
shall stay fo end until the additional fee 

dithJ'n'^i f Provides that if the ad- 

ditionalfee he not paid, the suit shall be 

tio,ri2 m’ le el paragraph of sec- 

tioii 12 makes the procedure set forth in the 

second paragraph of section 10 applicable 

to the case when a Court of appeal, reference 

or rev.Moi. c„nsider.sthattl,e<ine8tion decided 

under the fir,St parag.api, e.f section 12 has 

heen nremgly decide,I ,|,e detriment of 
leieiuie. 1 he question then arises in the 
present case what is the .nit which is to be 
Stayo.luntd tno additional fee is paid ami 

it is to he noted that the .slaying of the suit 
is theact, ahicli the LVurt has to pLf,„4 
belore it can dismiss the suit. There is u 


tl9l2 

suit before me except in fche aense fcbafc all 
proceedings in a suit up to decree are parts 
of fche suit. What is before me is the appeal 
hy the plaintiff against fche decree of fche 
lower Appellate Court dismissing the snifc. 
The appellant; is undoubtedly no way in faulfc. 
He has paid up all fche Courfc-fees due from 
him in the lower Oourrs and in this Court. 
Does then the second clause of section 10 
mean that because of the default of the 
respondent in the lower Court, the appellant 
is to have his appeal in this Court stayed, 
and can it be held that the second clause of 
section 12, read with paragraph 2 of sec¬ 
tion 10, means that if the respondent wiU 
folly persists in refusing to pay, the appel¬ 
lant, who is not in fault, is to be punished by 
having his appeal dismissed? I caunofc 
believe that it was intended by fche Legislature 
to work any such injustice. In my opinion, 
the second clause of section 10, read wifch the 
second clause of section 12, cannot be worked 
in a case like fche present. If it were fche ap¬ 
pellant who was in fault and failed to pay the 
full Court fee due from him in the lower 
Court, this Court certainly could slay the hear¬ 
ing of his appeal, and, if the deficient fees 
were not paid, could dismiss his appeal, and no 
doubt would do so. But where the appellant 
is not in fault, it would be most unjust that 
the le.spondent, by failing to pay fche Court- 
fee due from him in the lower Court, should 
have it in his power to prevent the appellant 
from liaving his appeal heard. 

* For these reasons, I decline in this case 
to take action under the second clause of 
section 10 and proceed to hear fche appeal on 
fche merits.” 

This judgment was delivered several years 
before that reported in fhe Allahabad Weekly 
Notes, and, with all deference to the learned 
Judge, for whose opinion I have always bad 
the greatest respect, I am unable to find that 
any reasons have been recorded against fche 
correctness of the course adopted in 
Lai V. Jai Kishan (4), and it follows that the 
Full Bench recorded no reasons for differing 
from the decision in Madan Lai v. tin* 
Kish'tn (4). 

Section 12 (li) of the Act provides that 
the Court shall require tlie party by whom 
such fee has been paid to pay so much ad¬ 
ditional fee as would have been payable had 
tlie question been rigliUy decided and makes 
the provisions of section 10 (»V) applicable. 
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Thoae provisions are that the suit shall be 
stayed until the additional fee is paid and that 
if the additional fee is not paid within such 
time as the Ojurt shall fix, the suit shall 
stand dismissed. I see no reason to doubt 
that '*8uit’* includes ‘‘appeal” and that the 
appeal of the defaulting: appellant in what¬ 
ever Court must bi dismissed on his failure 
to make up the deficiency of Court-fee when 
called on to do so. 

much of the case in 
Ck'itnrhhu} Singh (3) 
it must be assumed, 
paragraph of section 12 of 
the Conrt Fees Act, that tlie lower Ap¬ 
pelate Court finally decided between the 
parlies that the fee paid was sufficient; and 
on this point I would overrule Mfla Mnl v. 
H-irbhaj (1), which was merely followed in 
Raka Ram v. Ram S-iran without any 
discussion, the point not having been serious* 
ly argued, no authority to the contrary having 
been cited and the case.s of M<>tJan hat v. 
J-n Kishan Vas ( t) nnd Mohan hal v. Nand 
Kishore (5) not having been pronounced. 

Sli’U Din, J.—I agree. 

Appeal distuifi'cd. 


I concur in 
JSarain Singh 
as laid down 
under the Isb 


so 

V. 

that 


COUUT OF THE PINANCIAD COMMIS¬ 
SIONER, PUNJAIJ. 

Rekerence Cass No. 1C3 of iylO-1911 

October 18, 1911. 

Presi^nt :—Hoirblo Mr. Meredith, iMiiaiicial 

Commissioner. 

TOLA SINGH and oinE'is —Plaintiffs— 

Petitioners 

verms 

MUHAMMAD and others —Defendants — 

Opposite Partv. 

J*nnyib Tt'iinnctj Acl (XVI Ht (’P- 

Revenue liernnl — Peefiuinptinn of correct n’'.-;s oj entrie.<. 

Olio Tola Siii"h suoil curtain tenants for arrears 
of rent»r. i\*spuct of a holtlin;'. Tin- entries rei^ard- 
iiig tln5 hoMin*; in the jorn ibinii were a^ follows: — 

In tlie ownership colunm, .fh iinHut deh and in the 
cultivators’ colntmi, certain tenants on belialf of 
Hairlar Shah co*sharer amt Tola Sinj,d» 

The defendants pleaded that they had [)uid tlie eniire 
rent to Haiilar Shah. Haidar Shah was thcti i nneil 
as defendant and lie repudiated Tola Sindh’s chiini 
nllegiiii' that Tola Sinjili was out of possession alto¬ 
gether and that the entry in janinbuiidt was wrong- 
Tlie Assistant Collector, 1st grade, applied to the 
Collector under section !)S of the I’unjab Tenancy Act 
for sanction to an order directing the defc-ndaiit 
Haidar Shah to institute a .suit in a Civil Court with¬ 
in two months to establish the fact that the entries 
in the Revenue ]iapers were wrong, and that ho was 
entitled to the proprietary |jos3ession of the whole 


area in suit. The Collector replied that the ofuts of 
suing in a Civil Conrt should bo placad upon Tola 
Singh, the plaintiff, and noton Haidar Shah, thedefeiid- 
ant. The Revenue Assistant passed order accoid- 
in,gly and Tola Singh’s appeal against the orders was 
rejected by the Collector. Oa a reference under sec¬ 
tion 8t (3J of the Punjab Tenancy Act by tho Com¬ 
missioner: 

Held, that a presumption of correctness attaches 
to Ueveuue Records and the proper course would h ive 
been to postpone the case for two months to allow 
Haidar Sh:ih to prove his exclusive title if so advised. 

If no suit Nvas brought, tho Court should decide in 
favour of the plaiutiff. 

FACTS —The facts of the case appear from 
the following order of reference of the Com¬ 
missioner, Rawalpindi Division, dated 13bh 
July 1911. 

The order of the Assistant Collector, Isb 
Grade, dated lOoh February 1911, pissed in 
pnr.suanceof the Collector’s, dated 26iih Novem¬ 
ber 1910, and tlie Collector’s appellate order, 
dated 11th May 1911, appear to be manifest¬ 
ly wrong. Tola Singh sued certain tenanU 
for arrears of rent for the rnbi and hharif of 
1908, in respect of a holding comprising 8 
konils^ \7infirlas, the entries regarding which 
in the jamabandi wore as follows: — In the 
owership column, shtmihit deh, and in the 
cultivators’ c.')lumn, certain tenants on behalf 
of Haidar Shah, o-sharer, h and Tola Singh, 
co'sharer, m. 

The tenants in question replied to the suit 
alleging that they had paid tho entire rent to 
Haidar Shah. Haidar Shall was then joined 
as defendant and he repudiated Tola Singh’.s 
claim alleging tliat Tola Singh was out of 

possession altogether and that the entry in 

the was wrong. He stated that 

Tola Singh had sold his share in tlie holding 
in question wdiich originally comprised 13 
knnol-i hi maths. The Revenue Assistant 
Collector, 1st CL-ado, applied to tlie Collector, 
under section 98 of the Tenancy Act, for sanc- 
ti.on to an order directing the defendant, 
lliidar Shah, to institute a suit in a Civil 
Court within two tnonLhs to establisli tlie fact 
that the entries in the Revenue papers were 
wrong, an 1 tliat he was entitled to the pro¬ 
prietary po.ssessioii of the whole area in suit. 

On tbi.s reference, tlie Collector replied that 
the onus of suing in a Civil Court should be 
tlirown upon 'I’ola Singh, the plaintiff, and 
not upon Haidar Shah, the defendant. In 
pur.snance of this order, tho Assistant Collec¬ 
tor returned the plaint to 'I’ola Singh 
and directed him to proceed in a Civil Court. 
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Tola Singh then appealed to the Collector 
who passed his order of 11th May 1911, re¬ 
jecting the appeal. In that order, the Col¬ 
lector refers to the fact that Tola Singh had 
sold 5 kanaJs (4 konals 19 marlas is the 
correct figure) out of the holding in respect 
of which he is shown in the janiahandi as 
owning a grds share, and he calculated that 
Tola Siugh on his own admission could own 
only I 2 kanala at the most. This calculation 
was made on the assumption that Tola Singh 
did not own a Jrds share of the original hold¬ 
ing of 1.3 kanals^ 16 marlas but only a 4 share, 
this assumption being based on the fact that 
previous to the last Settlement, Tola Singh 
was recorded as owning a 4 share and that there 
was no explanation as to how this was iu- 
ci eased to 2/3rds at Settlement. 

Tola Singh’s claim, in spite of the record 
showing that he owns a Urds shareof 8 kannh, 
17 warlas (the residuum of the holding after 
he had sold 4 kauaJs^ 19 marlas), is apparently 
in excess of anything to which he is entitled; 
so far as the Settlement Recoi'd entries go, he 
is entitled to ^'ds of 13 kanals, 16 marlas, 
equal to 9 kanajs^ 4 manias less the area of 
4 ka7iols, 19 mnrlas whicli he has sold, or to 
4 kanals, 5 marlas in all. On the present 
cntiifs, he is entitled to f.ids of 8 kanals, 17 
marlus, or to 5 kanols, 18 marlas. 


Shaa and not Tola Singh who should have 
been referred to a Civil Court. 

A reference is, therefore, made to the Fi¬ 
nancial Commissioner under section 84 (3) of 
the Tenancy Act with the recommendation 
that the order of t he Assistant Collector, dated 
lOfch February 1911, be set aside and that an 
order be passed directing Haidar Shah to 
bring a suit in a Civil Court for a decree 
declaratory of his exclusive proprietary right 
in the holding in question, failing the institu¬ 
tion of which, the Assistant Collector should 
proceed to hear and dispose of tho claim of 
the plaintiff Tola Sirgh. 

ORDER.—I agree with the course proposed 
by the Commissioner. A presumption of 
correctness attaches to the Revenue Records 
and the proper course is to postpone the 
case for two months to allow Haidar Shah to 
bring a suit to prove his exclusive title, if so 
advised. At the end of that time, if no suit 
has been brought, tlte Court should decide in 
favour ot plaintiff, in accordance with the 
entries in the Records. Application accepted 
and case remanded to tho Court ot first 
in.slance for compliance with the above order. 
No costs. 

Appl/caliun acc'^pled; Oasj rcina?ided. 


If tlie Settlement entry was wrong, he is, 
accordance with the previous record,entitled 
a Imlf of 13 kanals 16 mnrlas, less 4 katiah- 
marlas, sold by him or to 1 kouol 19 mail 
I'hc areas ni question are small but it see 

to me to be important that the presumpti 

whidi exists in favour of the correctness 
the Revenue Record as to the status of T< 
Singh, t he plaintiff, in respect of this landa- 

of hie relations towards the cultivators a 
towards his recorded co-sharer. Haidar Sh£ 
should not be lightly disregarded and setasi 
It l.as been by the Collector’s ord, 
The recoid shows that Tola Singh and Haid 
Shah areco-siiarers in the proprietary rig 
lu the land n. .suit and that the tenants ha 
been ami are cultivating under the 
Since Haidar Shah has challenged t 

coirecincss of ti.ose and since /«, 

I ola Singh must be entitled to some share 
the proprietary right and to share in the re 
(whetl.or this share bo equal to an area of 
kiiual, y marlas or of 4 kauals, 5 marlas ov 
o hanols 18 norWai as claimed), it is Haid 
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CAbCCTTA HIGH COURT. 
Second Civil Ai ieal No. 2116 of 1910. 

Juno 21, 1912. 

iVesea/r — Mr Justice Carnduff and 
Mr. Justice Chapman. 

ISHAN CHANDRA NANDI AND ANOTHER 
■—Defendants—A rrELLANTS 

versus 


GOUR MOHAN PQDDAH and OTHEnS — 
Plaintiffs —Rkscon DENTS. 

Tutni Rc.jidation (.-Irf I7H 0 / 1810). .s. 11 cl. (^) — 
Incximhrnncc, a7ii,ulinctit of--Jtaiyuti Khnd- 

kiisht laiyat. 


rnitjxf/ is not protucti'cl from I’jootinont amlor sec¬ 
tion 11 clause* (3) of till* Puliii Hogulatlon liy a pur- 
cliasor at a ^alu inuloi tiu* Kcgiilation unless ho is a 
hliudh-futht or a resilient ctil(ivatoi\ 

Ji’ijrshtcar MazttniJ.ir v. .Ucd Miilioiiicd So7.vo\ 3 C. 
W. N. 13, followed. 


Appeal from the dtcice of the Sub-Judge 
of Tippeiuli, dated March lltli, 1910, aflirm- 
ing that of the Munsif of Comillati, dated 
March Slst, 1909. 
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Babus Satish Okandra Qhose and Birendra 
Chandra Das, for the Appellant. 

Babvi Birendra, Narain Milr-iy for the 
Respondent. 

JUDGMENT.—This appeal arises oat of 
a sait brought by the purchaser of a p’ltni 
talnk under the Bengal Patni Taluk Regula¬ 
tion, 1819, for the recovery of khas pas* 
session of certain land within the putni 
from the appellants who are mirasdars. 

The case for the appellant, is that, although 
they are holders of a miras tenure, they were 
rniyats before they obtained that tenure 
and, now that the tenure i.s avoided by 
the sale under the Regulation, are entitled 
to resume the status olvaiyits. 

It is, however, unnecessary for us bo 
consider whether the raiyati rights of the 
appellants were affected by the creation of 
the miros tenure; for, even if the appellants 
are to be regarded as roiyits now, they 
are not protected from ejectment under 
section 11 of the Regulation unless they are 
kh'idkasht (that is, resident) raiyati This 
was expressly decided by this Court in 
JogeiJttvar Maziimdir v. Abed Mahomed Sirkar 
( 1 ). 

Now, tlie lands in suit are .situated wholly 
in Miiuzah Kaoharitohv, as i.s stated in the 
plaint and admitted iu the written state¬ 
ment, and the tiuding of h)th Courts is 
that the appellants are re.sidents of Paikpara, 
and not of Kacharitola. Tiio appellants were, 
therefore, liable to be ejected, and the 
suit for kh'is po.sses.sh>n against them was 
rightly decreed. 

This appeal must, lliei’ofoie, he dismi.'ssed 
svitli costs. 

Afienl dis/nisged. 

(1) 3 C. W. X. 13. 


PUN.TAU CHIEF COURT. 

Kiust (hvit, Ai' 1 *ka(, No *>3-1- of 1908. 

June 9, 1911. 

frcs^nl: —Mr. .Instiee Rattigan and 
Mr. Justice Shah Din. 
ir TUliSA SINGH — 1’laintiff — 
Appkjj,.\nt 


vergus 

NATHA SINGH and otuk as — Dkkfnd.ants 

—HKSPOsnRNr.s. 

C»nlntrt Art J/.V o/ls72;, for thhlor, 

Ais^rhonje of--linnriii/ rti/ru';j.'7 drbtor im¬ 

paired viciioj torotidn- t of credit ;»•—Co^/s. 


Where the creditor had committed acts which 
were inconsistent with tlie rights of his surety 
and had also omitted certain acts which his duty 
to the surety require'! him to perform and as a 
result of these acts and omissio.is, the eventual 
remedy of the surety against tho principal debtor was 
impaired: 

Held, that the surety was discharged from liability 
under section 139 of tlie Contract Act to the extent 
that he was deprived from recovering from the prin¬ 
cipal debtor the amount claimed by the creditor. 

Tho surety was allowed his costs for it was found 
chat the plaintiff’s suit against him was wholly un¬ 
justifiable. 

Appeal from the order of the Di'itrict 
Judge, Arabala, dated 31st March 1908, 
dismissing plaintiffs’ claim. 

Lala Dwarka Das, for the Appellant. 

Messrs. Pestonji Dada}>hal and Herbert, for 
the Respondent. 


JUDGMENT.—A. C. Wingrove, respon¬ 
dent No. 2, is stated to have died more than 
six months ago, and no application has been 
made to bring bis legal representatives on 
the record. That being so, the appellant’s 
Pleader admits that the appeal abates as 
again.stthe deceased respondent, and sve direct 
that his name be struck out of tlie memo¬ 
randum of appeal. 


The facts of this case are hrielly tiiese. 
In the year 1903, the late A. C. Wingrove 
took ontracts from the North-Western 
Raihvay Administration and the Resident 
Engineer, Patiala State, for tlie supply of a 
larg.^ quantity of stone ballast to tliern. Ha 
needed funds to carry on and iMiupl^te tlio.se 
contracts', and S. Tulsa Singli, a Pleader, 
pracii.sing at Arnhala, agreed to ailvance him 
a loan of Rs. ti.OOO on the secuiity of one 
Natha Singli on certain tei-ms and conditions 
which are set out in the written agreement, 
dated the 5th September 1903, w’hich was 
registere<l on the 23til Septcniher i9>j3. As 
provided in tlnit agreement, a imsh credit 
account to the amount of Rs. 7.550 wa.s 
opened with the Arnhala Hranch of tiro 
AUiiince Bank of Simla, .liiiniteil, in tlie 
joint names of the said Wingi'ove and plain¬ 
tiff, S. 3’ulsa Singii. on tire nth September 
1903. Of this auKiunf, Rs. -l-,()00 was con¬ 
tributed by Wingrove and Rs. 3,550 by S. 
Tulsa Singh. The above-mentioned agree¬ 
ment was .signed by Natlia Singh as surety 
on the 23rd September 1903, and on the 
2 tth September, another sum of Rs. 2,450 
was paiii into the credit of the joint arjconnt. 
by S. Tulsa Singh. The contract with the 
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North-Western Railway, for which Wiogrove 
had borrowed the money from S. Tulsa 
Singh, was worked by him until March 1904, 
when, for some reason which it is unneces¬ 
sary to explain, ib fell through. Between 
September 1903 and March 1901, Wingrove 
paid S. Tulsa Singh Rs, 1,500, in three sums 
of Rs. 500 each, which S. Tulsa Singh claims 
was paid to him out of the bonus of 
Rs. 3,500, that had, according to him, been 
agreed to be paid by Wingrove in consider¬ 
ation of the loan of Rs. 6,000; nothing is 
said to have been paid to S. Tulsa Singh in 
liquidation of <he principal debt, and Wing- 
rove appears to have b^en declared insol¬ 
vent and to have left the country after his 
contract with the North-Western Railway 
had come to an end. 

The present suit was instituted by S. Tulsa 
Singh on the 7tli December 1904 against 
A. 0. Wingrove, as principal debtor, and 
Natlia Singh, as surety, for recovery of 
119.6,500 principal and interest, on the 
strength of the agreement, dated the 5rh 
September, 1903 on tiie following allega¬ 
tions:— 

(1) . That on the 23vd September 1903, 
defendant No. 1 (Wingrove) had borrowed 
Rs. 6.000 fi’om the plaintiiT on (lie security 
of defendant No. 2 (Natha Singh) in order 
to carry on his (defendant’s) contract for the 
supply of stone ballast to the North-Western 
Railway and the Resident Engineer, Patiala 
State; that the said amount was deposited 
with the Alliance Bank in the joint names of 
tlie plaintilT and defendant No. 1; that under 
the agreement entered into by defendant 
No. 1 with the plaintilT, (he former was to 
pay to tl.e latter Rs. 3,500 out the prolita 
of the concern and to pay him Rs. 500 out 
of each cheque received from the North- 
AVestern Railway, and that both the defen¬ 
dants had liypothecated to the plaintiff their 
properties as sot out in the deed of agreement 
by way of .security for the loan. 

(2) . Tliat defemliint No. 1 had paid 
R.s. 1,500 to the plaintilT out of the money 
received by him from tl.e Noith Western 
Railway. 

(31. That defendant No. 1 had not paid 
intollio Alliance Bank the amount of (he 
third cheque received by him from the North 
AVe.stern Railway and had in fact misappro- 
priatcd the .same; that the said tiefendant 
iiad transferred the contract to ai.otlier 


person contrary to the conditions of the 
agreement in question; that the term of the 
contracfc with the Railway had expired in 
March 1904, and that the plaintiff was 
entitled to recover the whole amount advanc¬ 
ed by him to Wingrove. 

(4). That though the plaintiff was entitled 
to charge interest on the principal debt at 
the rate of two per cent, per mensem, he was 
content to receive interest ab the rate of 
one per cent, at which rate the amount of 
interest due by the defendant came to 
Rs. £00. Upon these allegations the, plain¬ 
tiff prayed for a decree for Rs. 6,SCO against 
both the defendants personally and with a 
lien on the properties hypothecated under 
the agreement sued upon. Wingrove, defend¬ 
ant Nd. 1, did not appear in Court and the 
proceedings against him were, therefore, ex 
p'irte. In answer to the plaintilT’s claim, 
Natha Singh, defend.ant No. 2, pleaded in 
substance that although he had stood surety 
for Wingrove under the agreement, dated 
the 23rd September 1903, he was discharged 
and was no longer liable on hi.s contract of 
suretyship because,— 

O) the plaintilT had done certain acts 
inconsistent with his (defendant No. 2*8) 
lights as surety, and 

(2) the plaintiff had omitted to do cer¬ 
tain acta which his duty to the surety requir¬ 
ed him to do. 

By reason of these acts and omissions on 
the part of the plaintiff, it was pleaded, the 
eventual remedy of defendant No. 2 against 
the principal debtor defendant No. 1 had 
been impaired and on this ground defendant 
No, 2 was not liable as surety. It was 
further pleaded that the plaintiff was bound 
to give credit to defendant No. 2 for the 
sum of Rs. 1.600 which the plaintiff had 
admitted to have received from defendant 
No. 1, and th.at defendant No. 1 had as a 
fact, received only Rs. 5,300 out of the 
Rs. 6,000 which the plaintiff had agreed to 
advatice to him, Rs. 700 having been re*paid 
by defendant No. 1 to plaintiff soon after 
the execution of the deed of agreement. 
On an objection being raised by the plaintiff’s 
Pleader that the allegations of defendant 
No. 2 as to tlie acts that disentitled the 
plaintiff to relief ngainsb him were too vagne 
and indefinile, defendant No. 2's Pleader 
put in a detailed written statement in which 
were set oiit thp various grounds on which 
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defendant Tfo. 2 claimed to be discharged 
from his contract of suretysitip. Of these, 
the principal grounds, which it is necessary 
to notice for the. purpose of this decision, 
were as follows:— 

U)- The plaintiff had deposited in Bank 
only Rs. 5,300 instead of Rs. 6,000 as stipu¬ 
lated for in the deed of agreement, deducting 
a sum of Rs. 700 s-aid to have been due to 
him from Wingrove on account of previous 
debts. This was a breach of the agreement 
between the parties, and defendant No. 2 was 
not liable to the extent of Rs. 700. 

(2) . According to the agreement, the 
amount of all the cheques to be received from 
the Railway auUioi itiea had to be deposited 
in the Bank to the credit of the joint account. 

In contravention of this stipulation, however, 
Wingrove had received from the Railway and 
converted to his own use a cheque for 
Rs. 2,200. The plaintiff did not take the 
necessary steps to prevent this being done 
and defendant No. 2’s rights had thereby 
been prejudiced. 

(3) . A quantity of concrete which, was 
stored at the lime kiln in the Ambala 
Cantonment and which had been hypothecat¬ 
ed with the plaintiff by Wingrove, had 
been allowed hy the plaintiff to be sold by 
Wingrove contrary to the terms of the 

agreement. 

(4) . Mt.o. Wingrove had got attached a 

sum of Rs. 500 out of the amount of the 
la.st chfqne received from th.e Railway 
authoiities hy ^Ving^ove, and an objeetum 
to tlat nttnclmient luui been filed in tne 
Divisionnl Court, Ambain, by tbe 
and defendant No. 2. 1 he plaintift^ 

however, did not appear in Couit to support 
his objection, and the Divi.sional dudge 
threw out the objection on the ground that 
defendant No. 2 liad no sfojyh ^ to 

object to tbe attaclnnent in question; 
through plaintiff’.s negligence, therefore, 

defendant No. 2 suffered to the extent of 

Rs. 500. 

(5). Udhe Ram and Chhajju Mai, who 
had a decree against Wingrove, had 
realized Rs. 519-10-1 out of the security 
deposit of Wingrove which was lying in 
the office of tlie Examiner of Accounts 
Lahore, in Wirgrove’s name, and the 
plaintiff had taken no steps to prevent 
this being done and to realize the money 


himself, though the said deposit bad been 
hypothecated to the plaintiff under the 
agreement. 

Upon tbe pleadings of tbe parties, the 
District Judge, framed six issues (page 28 of 
the record) which need not all be noticed 
at this stage. The most important of those 
issues is is.sue No. 2 with reference to 
which the plaintiff’s suit has been dismissed 
and on which the decision of the present 
appeal turns. It runs as follows; — 

Has plaintiff in any way, and, if so, in 
what way, acted contrary to the terms of 
the agreement ? And is he, therefore, 
disentitled to relief against defendant No. 2 ? 
On Ibis issue, the District Judge has held 
that plaintiff had done certain acts which 
were inconsistent with the rights of defen¬ 
dant No. 2 and had also omitted to do 
certain acts which his duty to defendant 
No. 2 required him to do, with the result 
that the eventual remedy of defendant No. 2 
against Wingrove had been thereby im¬ 
paired; and that that being the case, under 
section 139 of the Contract Act, defendant 
No. 2 was discharged. The plaintiff’s suit 
has, therefore, been decreed ex paite against 
Wingrove, but has been dismissed against 
defendant No. 2; though, however, dimissing 
the suit against him, the District Judge 
has not allowed defendant No. 2 his cost.s, 
on the grounds that during tlie trial of 
r.lie suit, his ohjection that plaintiff’s brother, 
I>evi Cliaran Singh, should be impleaded as 
a co-defendant was frivolous and that tlie 
objection thus rai.sed had considerably delayed 
t!ie decision of the case. 

Tlie plaintiff has preferred an appeal to 
this Court from the decree dismissing his 
suit against Natha Singh, defendant No. 2, 
while the latter has filed cross-objections 
impugning that part of the decree which 
disallows him costs of the suit. Although 
several questions of a more or less con* 
troversial character have been discussed 
before ns iu the course of the argument 
advanced hy tlie appellant’s Pleader, it is 
only nece.s.sary to notice such of them as 
hear directly upon the question of the 
alleged discharge of the surety under the 
provisions of section 139 of the Contract 
Act. We may at once say that aftei' 
giving every weight to the contention.s 
raised by the learned Pleader, we think 
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that the view talien by the District Judge 

19 correct, namely, that by reason of certain 

acts and omissions on the part of the 

plaintiff, the eventual remedy of defendant 

No, 2 against the principal debtor, 

Wingrcve, was substantially impaired, and 

that, therefore, under section 139 of the 

Contract Act defendant No. 2 was dis- 
charged. 

The material clauses of the written agree¬ 
ment, dated the 5th September 1903, on 
wliicli fli3 plainfiff'.s suit is based, ’and 
wl.ieh bear more or less dirccily upon 

the argument advanced before us, are as 
follows : — 

^ ***** # 

2. That all cheques or money, which 
aro now or may liereaffer become due or 
payable to the said Mr. A. 0. Wingrove 
iinder the above onlract, shall he paid into 
he credit of the .said joint account witli 

Ambnlt 

d. That all the cheriues drawn against 
the said joint account witli the said Bank 
shall be signed jointly by the said Mr, A 
U Wingrove and the said .Sardar Tulsa 
t>'nBh, and neither party is at liberty to 
witlidiaw from the said Bank any moneys 
Htamliug at the credit of the ,ioi„t account 
witliout the consent of the other party. 

4. That the .said Mr. A. 0. Wingrove 
Miall write to the Examiner of Accounts 

North-M estern Railway, Eahore, requesting 

Bank of feimla. Limited. Arnbala, all moneys 
hat "'".V be <,r become doe to the .said 
Mr. A, Wingrove under the above- 
mentioned agreement, and further the .said 

Air A ( , Wingorve lierehy agrees and 
undertakes not, to wide or give any otlien 
nstrucMons as regards tlie payments , ,!1 
fo liini hy the IC.xaininei'cf Accnurit.j V n 
Westenn Railway. Laho.e, diir-h^;:!;- 
tinuanee of this agreement between the 
parties heref.., or nnti! such time a 
fill amount nf Rs. ti.OtM) (ogeihen wi,|i ' 

^ 'I'lirtl the ."ifiid Mr. A C \v; 

also aprfes to eidoisc all hi.s hill.s 
^npply of l,,a st<iiie Imllnat, (o tho N 

Western Railn ay as payable to',';,: Ar;.!;' 
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4 

4 

Alliance Bank of Simla, Limited, Ambali, 

during the continuance of this agree¬ 
ment. 

6. That as further security for the 
payment to Sardar Tnlsa Singh of the 
amount.s mentioned in paragraphs 4 and 7 
of this agreement, the said Mr. A. 0, 
Wingrove hereby assigns to the said Sardar 
Tulsa Singh all his interest and rights in 
all and every stack of stone ballast which are 
now, nr may hereafter be, belonging to the 
said Mr. A C. Wingrove at Rupar, Doraha 
and Patiala or in transit to Doraha or 
Patiala and also in his, the said Mr. A. 0. 
Wingrove s, stacks of lime and kankar in 
Ambdla and all cheques and security 
deposit due to the said Mr. A. C. Wingrove 
^om the North-Western Railway and 
Patiala State and the said Mr. Wingrove 
further agrees not to in anyway dispose of 

or mortgage such said stacks without the 
consent of the said Sardar TuUa Singh. 

7. That in consideration of the said 
Sardar Tulsa Singh opening with the said 
Rank the cash credit of Rs. 6,000 as 
mentioned in the preamble of this a^ree- 
ment, the said Mr. A, C. Wingrove he°reby 
agrees to pay to the said Sardar Tulsa 
bingh the sum of R.s. 3,500 (rupees three 
thousand five hundred) as a bonus, or 
remuneration, this said sum of Rs. 3,500 to 
cover all and every charges for interest or 
other charges incurred by the said .Sardar 
luJsa Snigh and to be payable to the said 
Sardar Tulsa Singh out of tlie profits 
aetiuing (o the said Mr. A. C. Wingrove 
rom us above-mentioned contracts with 
le Nortli Western Railway, etc. ; and 
terther it is agreed that out of each and 
every payment received from the Nortti- 
Mestern Railway and Patiala State, a sum 
^ not less than Rs. 50*^^ shall be paid to 
R'e said Sardar Tulsa Singh, such pay- 
meu, fifo towards liquidation of the 

^bOOO and the bonus of 

3,500. 

. ^ ,y ^ **‘e Rilid Mr. A. C. Wingrove 

ihe permission of the 
‘ •i" * aidar 1 ul.sa Singh, draw from the 

business a greater sum than 
• a month for hi.s own personal use 
‘ fxpen.scs and for monies required for 
• c pni pjses of the business it is agreed that 
'e ^an, .Jc. A. C, Wingrove shall intimate 
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to the said Sardar Tulsa Singh in writing, 
through either Bahu Natha Singh or Babu 
Devi Churn Singh the object for which the 
monies are required. 

“9. * * * ♦ * * 

10. That as a further security for the 
cash credit opened with the Bank as 
hereinbefore stated, Babu Natha Singh, son 
of the late Bhai Han Singh of Ambala city 
and of Patiala, also becomes a party to this 
figreement inasmuch as that he, the said 
Babu Natha Singh, hereby guarantees to the 
said Sardar Tulsa Singh the re.payment by 
the said Mr. A. C. Wingrove to the said 
Sardar Tnlsa Singh of the said sum of 
Rfl. 6.000 and as security therefor, he, tlie 
said Babu Natha Singh, grants and assigns 
to the said Sardar Tulsa Singli a lien to the 
extent of Rs. 6,000 on his, the said Babu 
Natlia Singh’s, properties situated in Ambala 
city and Patiala State as per details 
below;—. # ♦ * 

Although Natha Singh, defendant No, 2, 
signed the above agreement on the 23rd 
September 1903, it is common ground on 
both sides that the operation of the agree, 
ment was retrospective as regards his 
liabilities as surely at:d must he con.«!idered 
to have commenced on the 5th September 
1903, when the said agreement was signed 
by tlie priiicipal debtor, Wingrove. It is, wo 
think, equally clear that if tlie surety’s 
liabilities came into existence on the 5th 
September 100.1, his rights as surety also 
vested in him as from tlie same date, and 
for the purposes of this c.ase, the agreement 
must be considered to have been signed both 
by tlie principal debtor and by tlie surety 
on the 5th September 1903, Tlie alleged 
acts and omissions of the plaintiff which 
are relied upon by defendant No. 2 n.s 
linving resulted in impairing his eventual 
remedy against Wingrove and by reason of 
wliicli lie claims to be discharged from tlie 
contract or snrely.ship liave already been 
set out above and it now remains to c insider 
those alleged acts and orni.ssions in detail 
in order to see whether they fall within the 
purview of section 139 of the Contract Act 
so tliat by rea.son of those acts and omissions 
defendant No. 2 is altogether discharged 
fioni liability. 

(1). Defendant No. 2’s first ground of 
complaint is that though the plaintiff had 
agreed to advance to Wingrove a loan of 


Rs. 6,000 for the purpose of carrying on the 
Railway contract, as n matter of fact he only 
advanced him a sum of Rs. 5,300, having 
taken from him a cheque for Rs. 700 in 
his own name in alleged payment of previous 
debts said to have been due by Wingrove 
to himself (plaintiff). A reference to the 
Cash Credit Account, Exhibit D. W. J. 
opened by the plaintiff and Wingrove with 
the Alliance Bank of Simla (page 10 of 
the record), shows that the account com¬ 
menced on the 5th September 1903 by pay- 
ment into the Bank of a sum of Rs. 7,550, 
Of this amount Rs. 3,550 was deposited by 
the plaintiff and Rs. 4,000 by Wingrove 
(see evidence of Kali Charn, page 32 of the 
record and of plaintiff himself—page 39). 
We further find that on the 7th September, 
a cheque for Rs. 700 drawn in favour of 
the plaintiff was cashed by him. For defen¬ 
dant No. 2, it has been contended that this 
sum of Rs. 700, was paid by Wingrove to 
the plaintiff himself in liquidation of a 
private debt which had nothing whatever to 
do with the Railway contract, and that ns 
the plaintiff drew this sum against the joint 
.account in contravention of the provisions 
of the written agreement, dated the 5th 
September 1903, he did an act inconsistent 
with the rights of the .surety and that 
he cannot, therefore, hold the surety liable 
under that agreement at least to the ex¬ 
tent of this amount. For the plaintiff, it 
has been argued that on the 5th September 
Wingiove paiil in Rs. -tGOO out of hi.s 
own pocket, that this amount remained 
his own piivate property notwithstanding 
that it was treated as part of the joint 
account, that the sum of Rs. 700 afoiesaid 
must he considered to have been drawn 
against the said amount of Rs. 4,000, and 
tliat, therefore, the rights of the surety under 
the written »greement were in tio way 
jeopardised. We find ourselves unable to 
accept tins argument. Cinder clause 2 of 
the agreement. Wingrove was hmnd to pay 
into the Rank to the credit of the joint 
account all monies whicli were due or pay¬ 
able to liini nnder the Railway contract on 
the 5th September U03; nnd a reference to 
the evidence ( f .Matina Das, (D. W, No. 5 
p. 32 of the record'', shows that on the 
2 lst Augu.st 190.3, a sum of Rs. 4 606 was 
foun.l duo by (he Railway authorities to 
Wingrove on account o£ his stone balhist 
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contract, and that on that date, a bill for 
that amount was sent to the Examiner for 
payment. It is reason'ible to suppose that 
this bill was duly paid and that it was 
Rs. 4,000 thus received by Wingrope from 
the Railway authoiities that was deposited 
by him in the Alliance Bank of Simla on 
the 5th September 190-3 as part of the joint 
account in pursuance of the 2nd clause of 
the agreement aforesaid. This sum of 
Rs 4,000, therefore, ceased to be his own 
exclusive property as soon as it was deposited 
iji the sense that he could not deal with it 
except for the purposes of carrying on the 
Railway contract; and it is quite clear that 
the s'lm of Rs. 700 drawn by cheque on the 
7r.h September against the joint account 
was so much money paid to the plaintiff 
as private creditor of Wingrove in direct 
contravention of the letter and spiiibofihe 
deed of agreement. Plaintiff himself was a 
party to this breach of the agreement, and 
as he thus participated in the conversion 
of pait of the joint funds to purposes un¬ 
connected with the Railway contract, he 
certainly did an act whicli was incon.sistent 
with the lights of defendant No. 2 as surety. 
It h as been urged for the plaintiff that (»f 
this Slim f.f Us. 700, Rs. 200 was due by 
defonr’ant No. 2 himself to the plaintiff on 
a prcmif-soiy-ncte, that that promissory-note 
was cancelled by this payment, and that, 
therefore, defendant No. 2, being aware of 
thi.s pa 3 ment and having henetited by it, is 
precluded from raising the objection that 
the act cf the plaintiff in accepting the pay¬ 
ment of Rs. 700 from Wingicve wa.s in¬ 
consistent with his rights as surety. But 
there is no independerU evidence on the 
recoid of U.<j. 200 being due on a promissory- 
note by defei'.dant No. 2 to the plaintiff, 
the latter’s evi.lence on this point (page 
40 of the record) being llatly contradicted 
by that of the former (page -14). We may 
T.ote hfie that it was not until the 24lh 
Siptenil)er 1903 that tlie plaintiff paid 
into the Bank tlie balance Rs. 2,450, wliich, 
togetlier witli the sum of Us. 3,.550 which 
he liad paid in on tiro 5th September, made 
np the tola! amount cf the lean, Rs. 6,000. 
As, however*, bet ween the 5th and tlio24th 
Septeinher, the plaintiff hr.d already drawn 
Uh. 7v 0 from the Rank again.st tlie joint 
account in liquidation of a private debt 
due by Wingrove, it must be held that 


the plaintiff paid in only Rs. 5,300 and 
not the full amount of Rs. 6,000 which, 
under the agreement, he was bound to 
deposit in the Bank. We hold, therefore, 
with reference to the item of Rs. 700 that 
the objection of defendant No, 2 has been 
fully established. 

(2). The facts bearing upon the second 
objection raised by defendant No. 2 are 
these:— 

Mathra Das (D. W. No. 5) proves that 
the last hill submitted by Wingrove iu 
respect of his contract was for Rs. 2,687-12-2. 
Thi.s bill was sent to the Examiner, Public 
Works Accounts, on the 3rd February 1904. 
OF the amount due on this bill, a sum of 
R^. 500 was attached by order of Oourt 
for payment to Mrs. Wingrove, wife of 
Wingrove, (which attachment forms the 
subject of the fourth objection raised 
by defendant No. 2); and the balance, 
Rs. 2,187-12-2, was received by Wingrove 
himself but was never paid into the Bank to 
the credit of the joint account, Wingrove, 
however, sent Rs. 500 out of this amount 
iu his hands to the plaintiff in pursuance of 
the stipulations contained in the 7th clause 
of the agreement, and the plaintiff accepted 
this sum. He never questioned Wingrove 
ns to what amount of money he had received 
from the Railway auth.orities, nor did he 
take any steps to compel him to pay the 
balance in his possession (Rs. 1,687) into the 
Bank to the credit of the joint account, as 
provided by clause 2 of the agreement. 
The plaintiff, when examined as a witness, 
made the following statement with reference 
to this item (page 39 of the record):—• 

'*Mr. Wingrove got a cheque in February 
19C4 for Rs. 2,600 for his Railway contract 
and it did not go into the account but that 
is the only instance I know in which he got 
money for the Railway contract and did not 
credit it to our joint account. He did not. pay 
me any of tins Rs. 2,600 directly, hut Natha 
Singh, defendant, brought me Rs. 500 saying 
that it was part of thi.s, Ha. 2,600and was my 
part of this Rs. 2.600: Wingrove took the 
cheque for Rs. 2,600 from the Court of the 
District .Judge, Amhala, and promised me 
to pay it into our joint account. As he went 
to Patiala, 1 did not take any steps to see that 
he did put this money in. This Exhibit 
D2 is the receipt I gave for this sum of 
Rs. 500,” 
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Thus, from the plaintiff’s own evidence, it 
is clear that he was aware of Wingrove hav¬ 
ing received a sum of Rs. 2,600 from the 
Railway authorities on account of his contract, 
that he (plaintiff) himself received Rs. 500 
out of the said amount from Wingrove in 
pursuance of the agreement, but that he 
took no steps whatsoever to see that 
Wingrove paid the balance into the Bank to 
the credit of the joint account as he was bound 
to do under the said agreement. Tt cannot be 
seriously contended that this omission on the 
pirt of the plaintiff to enforce the terms of 
the agreement did not amount to gross 
negligence in the performance of his duty to 
the surety; and it is clear to our minds that 
hy this negligence Wingrove was enabled to 
misappropriate the amount of Ih. 1,6S7, 
which was the balance remaining in his Imnds 
after Rs, 500 had been attached by Court at 
the instance of Mrs. Wingrove. The surety's 
rights were thus clearly prejudiced and his 
eventual remedy against Wingrove was 
certainly impaired. For tlie plaintiff it has 
been argued that after Wingrove had 
received direct from the Railway authorifies 
R^. 2,187 and had himself misappropriated 
the sum of Rs. 1,627 as aforesaid, the plain 
tiff could only protect his own rights and 
those of the surety by bringing a .suit agatnib 
him at once; and that all that he was, there¬ 
fore, guilty of, was that he omitted i) sue 
Wingrove immediately after his mi.sappro- 
piiating the amount in que.stion. Such omi.s* 
aion, however, on the part cf the plaintiff, it 
has been urged, does not, in tin absence of 
any provisions of guarantee to the contrary, 
discliarge Mie surety (section 137 of the Con¬ 
tract Act) and that the .surety cannot tljus 
clrxirn to be discharged from the contract of 
suretyship. To this iti.s sufficientto reply tliat 
the complaint of defendant No. 2 against the 
plaintiff is, not that the plaintiff forehore 
to sue Wingrove in lime to compel him 
to <lisgorge the amount which he had misap- 
propriated, hut tliat, owing to gros.s negligence 
on tlie part of the plaintiff, Wingrove did not 
carry out clauses 2 and 4- of the agreemeiit 
and that when the plaintiff became asvare of 
a cheque for Rs. 2,600 having been received 
by Wingrove from the Railway authorities, 
he did not take the very elementary precau¬ 
tion of calling upon him before receiving the 
sum of R.«. too for his own (plaintiff’s) 
personal henctib to deposit the balance at 


once in the Bank, thus effectually preventing 
all chance of his misappropriating the 
iLoney. We think that tins complaint is 
well-founded, and we liave no hesitation in 
holding that it was through the plaintiff’s 
gross carelessness that Wingrove was enabled 
to receive and misappropriate the said sum 
of Rs. 1,687. Section 139 of the Contract Act 
clearly applies, in our opinion, to negligence 
of this kind on the part of the creditor" and 
the second objection of defendant No. 2 must 
therefore, be held to have been established. 

(3). As regards the third objection, the 
evidence of S.mabji (page 36) conclusively 
proves, that after (he Railway contract had 
come to an end, a quantity of ArattA-ar belonging 
to Wingrove wa.s purchased by the wibne.ss for 
Rs. 384, and that the money was taken credit 
for by xSorabji in part payment of a debt due 
to him by Wingrove. The kinkar in question 
had been hypothecated by Wingrove to the 
plaintiff under clau.se 6 of the agreement 
and immediately on the termination of the 
Railway contract, the plaintiff ought to have 
taken necessary action to sell this kankar 
and to receive its price in liquidation of part 
of the debt due t) liimself. The plaintiff 
admits that he knew about the sale of thi.s 
knn’-iar by Wingrove and yet tie took no 
step.s whatever to protect hi.s rights and those 
of the surety. 


(4). Defendant No. 2’s po.sition i.s equally 
clear witli respect to the fourth objection. 
As hos been staled above, Mrs. Wingrove 
got a sum of Rs. 500 attached out of the 
amount of the last cheque for Rs 2 6S7 
received by Wingrove from the Railway 
authorities. An objection to that attachment 
was filed in Court by the plaintiff and defen 
dant No. 2, hut the plaintiff did not appear 
to prosecute the ease, and the Court decided 
that defendant No. 2 had no hens standi to 
object to the attachment The plaintiff 
admits all this ; and yet his Pleader argues 

that the fact that the plaintiff did not appear 
in Court 111 support of his objection is perfectly 
immateiml and that defendant No. 2’s rights 
as .surety have not in any ivay been jeo'. 
pardised in reference to tlie sum of Rs 500 
Which Mns. Wingrove had appropriated. 
We hrid oiiiselves unable to accept tlii.s 
extiaordinary argument; for if. is dear to 
our minds that qua this sum of Rs. 500. the 
plaintiff delib?rately tlung (o the winds his 
own rights under the agreement and omitted 
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to do an act which his obvious duty to defen* 
dant No. 2 required him to do. He is not, 
therefore, entitled to call upon defendant 
No. 2 to carry out the contract of suretyship, 
seeing that the latter’s remedy against the 
principal debtor has been impaired by 
plaintiff’s gross negligence. 

(5) As regards the fifth objection raised 
by defendant No. 2, namely that Udhe 
Rain and Chnjju i^lal had, owing to plain- 
tin’s negligence, realised Rs. 519-10*1 oat of 
the security deposit of Wingrove and 
(hat defendant No. 2 was not liable to the 
extent of that amount, we think that (his 
objection must be held to have been made 
out. Under clause 6 of the agreement, the 
plaintllf had a lien on the security deposit 
of Wingrove, tho plaintiff knew that 
Wingrove’s contract with the Railway had 
come to an end in March 1904, and should, 
therefore, have taken steps at once to enforce 
his lien on the said security in the same way 
a.s Udhe Ram and ('iiajja Mai had managed 
to execute their decree against the same. He 
not only did not endavour to enforce his 
lien on t.lie said security deposit hut he 
preserved oxtraordinai y silence and made no 
olijection to Wingrovo’s decree-holders attach¬ 
ing it and realising Rs. 519 out of it. Such 
conduct on the part of the plaintiff clearly 
falls within tho purview of section 139 of the 
Contract .A.ct. 

It follows from the above findings that in 
this case the plaintitT has done act.** which 
were inconsistent with tlierights of defendant 
No. 2 as surety and has also omitted to do 
ceilain acts which his duty to defendant 
No. 2 required liim to do ; and as a result of 
those acts and omissions, defendant No. 2 
has BuiVered to the extent of Us. 3,790 (Rs. 
700 plus Its. 1,0^7 plus Rs. 384- plus Us. 519 
plu.s Us 500) inasmuch as to this extent hi.s 
eventual remedy against tho pj incipal debtor 
Ims been inipairetl. The plaintiff admits in 
Ills plaint thr.the liad received Rs. l.oOt) from 
Wiiipiovc, ainl since under clause 7 of tl.e 
iiKieeincnt, Im was entitled to leceive by way 
of hoiiiiM a sum of Rs. 3,500 only out of the 
pit.fits i-.cciuiiig to Mangrove from the Rail¬ 
way ctnitract, ai’d as there is no evidence on 
the riconl tliat any such profits had accrued 
to Wingrove, the plaintiiT clearly is not 
eulilled to retain tho said sum of Rs. 1,500 
over anil above the Hs. 0.000 sued for as the 
piincipal debt, lie must, therefore, give 


credit to defendant No. 2 for this sum of 
Rs. 1,500, and after giving him this credit, 
he is only entitled to sue defendant No. 2, 
if at all, for a sum of Rs. 4,500 only. But, 
as we have seen above, defendant No 2 has 
suffered by reason of the acts and omissions 
of the plaintiff, which amount to gross 
negligence on his part, to the extent of 
Rs. 3,790 ; in other words, the eventual 
remedy of defendant No. 2 against the prin¬ 
cipal debtor was very substantially impaired. 
That being the case, under section 139 of the 
Contract Act, defendant No. 2 must be held 
to have been discharged. 

We accordingly maintain the decree of the 
lower Court and dismiss the appeal. 

As regards the cross-objection filed by 
defendant No. 2, we must bold, in view of the 
findings recorded above, that the plaintifl’s suit 
against him was wholly unjustified, and the 
District Judge was not, therefore, right in 
disallowing costs to defendant No. 2. We, 
therefore, direct that the plaintiff should hear 
defendant No. 2’8 costs both in (bo lower 
Court and in this Court. 

Appeal (h'smisfird. 
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JUDGMENT. 

Jenkins, C. J.— This appeal arises out 
of a suit whereby the plaintiff prays that 
his jote And dar-joie righta may be declared 
to the lands in suit and that a decree for 

khas possession niay be passed in his 
fav-our. 

The plaintiff in this case does not rest 
his claim on any prior possession that has 
been established, bub .solely upon a document. 
That document is a sub-lease by a raiyat 
purportina: to create a permanent tenancy. 
It, therefore, purporfs to create a term 
exceedingr nine years. Section 85 sub- 
section (2) of^^ the Bengal Tenancy Act 
provides that ‘a sub-lease by a raiyat shall 
not be admitted to registration, if it 
purports to create a term exceeding nine 
year.s The duty, therefore, incumbent on 
the Registrar, when such a document is 
presented to him. is not to admit it to 
I egistration. Tfiis duty is brought p)inted- 
ly to the notice of the Registrar by a rule 
of the Registration Department which 
prescribe.s that when a sub-lease executed by 
a raiyat purporting to create a term exceed¬ 
ing nine years is presented for registra¬ 
tion, it shall be returned at once with a 
note to the following effect, recorded on its 
back, viz.^ not admissible under sub section 
C2) section 65 of the Bengal Tenancy Act 
(Vin of 1885). Therefore, when this 

document, on which the plaintiff rests his 
claim to succeed in tliis suit, was presented, 
f lieie can be no doubt as to what should 
have been done. Had the law been 

obeyed, the document would not have been 
legistered. If it lias not been registered, 
tlieii under section -tO of the Registration 
Act, not only would it not affect any im¬ 
moveable property comprised therein but it 
C3iild not be received a.s evidence of any 
transaction affecting .such property; so tliat 
for the purpose of this litigation, tfie docu¬ 
ment, if not registered, would have been as 
though it did not exist. Does it tlien 
make any difference tliat in contravention of 
the law it was registeredP 1 think not. To 
hold ary other view would mean this that 
if the Registrar could be deceived or induced 


into a breach of his duty, rights would be 
created which would otherwise not exist, and 
that cannot have been the purpose of the 
Legislature. Therefore, it appears to me 
that this document, though purporting to be 
registered in breach of section 85 of the 
Bengal Tenancy Act, in fact, must be treated 
as tliough it was not regislered, for it was 
a registration in contravention of law. The 
result then is that we have no proof of this 
document, and as a consequence no pi oof of 
the title on which the plaintiff rests. More 
than that, as I have already pointed out, the 
plaintiff cannot fall back on any prior posses¬ 
sion as tenant or otlierwise, so as to attract 

in his favour that class of decisions of which 

Lorain v. Oalherine 
bophia (1), IS a type. Nor do I think that we 
can accept other evidence of this grant with- 
out contravening the provisions of section 91 
of the Evidence Act. and, in fact, I do not 
understand that there has been in t).is case 
any evidence of the grant tendered other 
than the document which was improperly 
registered. 

It has been brought to our notice that 
there are a numher of cases in which the 
provisions of section 85 liavo come under 
consideration: bat in none has this particular 
point been the actual basis of a decision. In 
tins case, we liave had the advantage of 
clear and pointed arguments and tliey appear 
to mo to yut-weigli the dicta brought to oui 
notice. There i.s one case which calls for 

particular notice, Mie oa.se of Borai v 

Bani Chacau Mondnl (2), which at the first 

blu.sli presents some re.semblauoe to the pre¬ 
sent, but its actual circumstances did not 
call for or elicit a decision on the 
precise punt with which we are concern¬ 
ed. We have examined the record, and 
find that what was actually decided is to bo 

found at page 658. where the Court pronounc¬ 
ed Its nnal conclusion in these ivords- **We 
must, therefore, hold that in tlie case' before 
ns, the suit ought not to liave been dismis.sed 
on the ground that tile plaintiff had acquired 
no valid title to the ri'operty because even 
tliough tlie instrument under which hecUims 
he inoperative under section So of the Bengal 
Unaiicy Act.he had a subsisting 


tl) 1 C. W. X. 248. 

(2) 10 iixiX. Cus. 409; 13 C. L. J. 049. 
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when the action was commenced.” Had it 
there been actually decided that section 85 
clause (2) had the limited operation for whicli 
the appellant contends before us, we should, of 
course, have followed that decision. But our 
view rests upon this, that whatever may have 
been the intention of Ihe Legislature, it saw 
fit to carry out the particular purposes indi¬ 
cated in sub-section (2) by a provision which 
roust of necessity have been of universal ap¬ 
plication. In forbidding registration, it for¬ 
bade for all purposes the production of that 
document as evidence, and withheld from it 
any ability to affect immoveable property. 

The only other point svhich has been urged 
before us is that the Court of appeal below has 
erred in holding that the recognition of the 
plaintiff by the superior landlord as a tenant 
was of no avail to him. I'hat is a matter on 
which both Courts are against the present 
plaintiff appellar.t, and, in my opinion, rightly 
so. On the fac's, I think tlie learned Judge 
of thelower Appellate Couit decided rightly 
when he said that the fact that the plaintiff 
was ifc'cognizsd by the superior landlord as a 
tenant was of no avail to him. 

'I’he result, tlien, is thaL in my opinion, the 
decree of tlio lower Appellate Court must be 
contiimed willi costs. 

N. CiJAiTERJiCA, J.— 1 agree. 

Ai-pcal dismissed. 


PUNJAB CHIEF COURT. 

Civil Revision Pktition No. -ISS ok 1911. 

December 21, 1911. 

Freseuf-. — Mr. Justiite Johnstone. 

N AKA VAN SING H —Dekknoant— 

Peiitionkr 

versus 

LAL SINGH AND OTHERS—Plaintiffs— 

Respondents. 

I’lriKlnm-'—Cfui 1 ‘roini'ii- iliirihij snil—xlutij l>i 
i ii'r if /I «<■'■ 1)‘"i ml l>if ffini jiinjti tiit nji Inj hhc 

t</ liit'iii — Inil I'lcndui'j.'i oj j>‘i 

'i'll!' )>l:iintilT sudl tho for ;i certain biiin, 

liis claim on a Lalama* ol m-i-ount .vtriifk hy 
tin- lalliT. Tttc! claim was tlismissctl as imt jnoved. 
Jn llic course of llic |•I■occc(lill;<.s, the ilcl'cmiatil put in 
ap|.li«-ations staiiii;r that iimh-r picssnrc of jicoplo in 
ihr villa;j<'. a iT-rt:iin compiannise was arrivt-O :it 
hitw.cn the |*ailics. Dn apjiral, the Divisional Jml-re, 
taking into coinitleiation (lufcii‘ianL’b ajujlicatioub and 


witl.oul going into tlio tncrits of the case, decreed fcho 
claim for the sum settled by the said compromise: 

Held, that the Appellate Court should liave inquir¬ 
ed as to W’liether the cotnpronuse was binding 
between the parties, and if the cotupromiso was not 
binding, whether the plaintiff had proved his case on 
tlio merits. 

Petition, under section 70(a)of Act XXV of 
1699, for revision of the order of the Divisional 
Judge, Hissar Division, dated the 19th Janu¬ 
ary 1911, modifying that of fh3 District 
Judge, Hissar, da‘ed the 27th October 1910, 
dismissing the claim. 

Mr. Beni Parshad Kkosloy for the Peti¬ 
tioner. 

Mr. Devi Dial, for the Respondenla. 

JUDGMENT.—In this case, Kahn Singh, 
plaintiff, sued Narain Singh, defendant, for 
Ra, 999*14 principal and interest. He alleged 
that the defendant, had had dealings with him 
for a long time and in the end, on 12th Novem¬ 
ber 1905, struck a balance for Rs. 804-13 in 
plaintiff’s favour, affixing a one anna stamp and 
his thumb impre.ssion and agreeing to pay 
interest at Re. 1 per cent, per mensem. 
Defendant denied having ever struck the bal¬ 
ance. He admitted that lie had dealings wirli 
the plaintiff, but stated that 10 years ago tlie 
account with the plaintiff was settled and it 
wa.sdecided tliat the debt due to him (plaintiff) 
would be paid by hi.s brother. The first Court 
considered the evidence in the case and had 
the so-called thumb impression of the defendant 
examined by the F. P. B. of Phillour, wlioso 
report was to the effect that the thumb 
impression was so blurred that nothing could 
be made of it. On a review of the whole 
evidence, lhat Court came to the conclusion 
that the plaintiff had not proved liis case and 
so dismissed the suit with costs. 

In the couise of the proceedings in tlio 
firslGourt, defendant had put in an application, 
dated the 18tTj May 1910, and another appli¬ 
cation, dated tlie .31st May 1910, in which lie 
stated that acting under pressure of people in 
the village he had agreed to settle the claim 
by paying to plaintiff Rs. 200 in cash and by 
moitgagiiig wifli him 12 bighas of land for 
300 thus admitting that he owed Rs. 500. 
AVhen the case came up before the Divi.sional 
Judge on appeal, that Judge agreed with the 
Court below' that the thumb impression was 
undecipherable, I>ut that the evidence gener¬ 
ally for (ho plaintiff was not interested or 
partial and that the claim was not a false 
one. Then taking up the tv\o applications by 
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the defendant aforesaid, the Divisional Jadgre 
came to the conclusion that the parties were 
hound by the compromise aforesaid and that 
defendant was liable for Rs 500. He, therefore, 
gave the plaintid a decree for Rs. 500, parties 
to bear their own costs. Defendant now 
comes up on the revision side and I have 
admitted the petition under clause ('»). It 
seems to me that the lower Appellate Court 
has not dealt with the case correctly. There 
were really tw'i issues before that Court. 

(1) . Was there a binding compromise 
between the parHes ? And 

(2) . If not, on the merits has plaintiff 
proved his case ? 

Now, as to the .second issue, the lower 
Appellate Court has come to no definite finding. 
It lia.s simply stated, in a general way, that 
the evidence for the plaintiff does not appear 
to it to be interested or partial, but it has not 
definitely found whether defendant really 
struck that balanca or not. It seems to have 
gone no further than this that the defendant 
certainly did owe some money to the plaintiff 
at some time and that he has not proved that 
he ever paid it up. But tlus is not siifficient, 
for plaintiff clearly bisod hi.s case up>n the 
acknowledgment by defendant and the 
balance aforesaid. I'^urther, as regards the 
first of these two issues, the Court ha.s neither 
accepted the compromise nor rejected it. If it 
had accepted the compromise, it should have 
given a decree for R^*. 20J and 12 bi'ghis of 
land in mortgage, but it gave a decree for 
Rs. 500 cash. It is neither a decision in 
accordance with the compromise nor on the 
meriU of the case. I, therefore, set aside the 
decree of the Court below, and remand the 
case for re-trial of the appeal on the two 
issues stated above. 

Stamp on this revision will be refunded 
and other costs will be costs iu tliecase. 

Cc/jfg remandeu. 


CALCUTTA HIGH COURT. 

Second Civir. Appeal No. 2392 ok 1909 

April 11, 1912. 

Present: —Mr. Justice Mookerjee and 
Jlr. Justice Caniduff. 

^faharaja BIRENDRA. ICISHORE 
MANIKYA BAHADUR— Dekbndant— 

Appellant 

versus 

AHMEU ALI AND OTHERS— Plaintiffs — 

Respondents. 

Decree for rent ohinincil before Bengal Tenrincy Act 
—Execution after Act came into force—Rights of parties 
to he (Ictennined under tvhaf law—Purchase by zoniin. 
dill* of tetiHrc~2^o annulment of undcr-tenure—Right of 
undcrdeniirc holder—Bengal Tenancy Act (Vllf o/ 

1885;, s. 167. 1*0/ 

Tlio legal offoet of !i transaction cannot bo deter- 
mined in all cases with roference to the l:i\v as under¬ 
stood or misuudorscood at Llio time the transaction 

takes place. 

.•16d«/ Aziz Khan v. Apiiaijasanii .YurW.-?r, 81 I, A. 1- 
27 M. 181; 8 C. \V. X. 186 and Khoda Btl:di v. Sadcr 
Pranianik, 10 Ind. Cas. HTj 14 C.L.J.G20, referred to. 

A rent-decroe was obiained before the Beui'al Ten-* 
uncy Act came into force; but the execution sale under 
the decree took place after the Act hud come into 
operation; 

Held, that the rights of the parties have to be de¬ 
termined with rcforeuco to the provi.sions of the Bon- 
gal Tenancy .Vet, and not to those of the Botr^al llont 
Act VIII of 1860 B. C. 

Therefore, whore the zemindar in the o.xccntion sal© 
l)urchasccl a tenure bntdi«l not annul an under-tennro 
iu the niannor prescribed by .section 167 of the Bon. 
gal Tenancy Act, which procedure it was oblnnitory 
oil him to follow: ^ ^ 

Ileltl, that till) zemindar did not ac(|uirc any valid 
title as against the umlcr-tcnure holder. 

Appeal from the decree of the second Sub- 
Judge of Tipperah, dated June 2Stb, 1909, 
atlirming that of (lie first Miuisif of 
Comillab, dated .April 22ad, 1903. 

Babu Tarak Chandra Chakravarti, for the 
Appellant. 

Babu I). L. Kastgir, for the Respondents. 

JUDGMENT.—This is an appeal on behalf 
of the first defendant in an action for declara¬ 
tion of title to immoveable property 
and recovery of possession thereof. The 
plaintiffs-respondents allege that they are 
under-tenure-holders and have been deprived 
of the lands comprised in tlieir tenancy 
by the appellant, the ifaharajah of Tipperah 
who obtained a decree for rent against the 
superior tenure-holder on tlie 29th February 
1881 and iu execution thereof purchased tlje 
properties on tlic Gth February 18SS The 
C ourts below have found in favour of the 
plaiutills upon the question of tl.e existence 
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of fVie under tenure. Tbej’ have also found 
that ifc was necessary for the defendant to 
annul the under-tenure in the manner pres¬ 
cribed by the Bengal Tenancy Act and 
that be has not complied with the require- 
ineuts of the statute. The sole point in 
controversy thus is, whether it was obligatory 
upon the defeudaiit to follow the provisions 
of the Bengal Tenancy Act, and whether 
by reason of his failure to do so, the title 
of the plaintiffs remains unaffected. It has 
not been and cannot be di.sputed, in view 
of the decision of the Full Bench in Titu 
Bibi V. Mohesh Ghunder (1), that if the sale 
bo regarded as a sale under Act Vlll of 
18G9 B. C., the under-tenure was voidable 
at tl)e election of the auction-purchaser 
and no formal notice was necessary as re¬ 
quired by section 167 of the Bengal Tenancy 
Act. The aigumeiit before us has, tlierefore, 
centred round the question whether the sale 
was under Act VllL of 1809 B. C. or under 
Act VIII of 1885. 

The learned Vakil for the appellant has 
contended that although the execution sale 
took place on the 6fch February 1888, the 
rights of the parties must be deemed to be 
regulated by the provisions of Mie Bengal 
Kent Act (VIII of 1869 B. C ), which was 
at the time generally, thougli erroneously, 
assumed to govern sales in execution of 
decrees obtained, as in the case before us, 
before the Bengal Tenancy Act came into 
force on the 1st November 1885. Re¬ 
ference has been made to the cases of 
L'll Mohnn Mookerjee v. Jogt’7tdrti Chuuder 
lion (2) and Uzir Ali v. Ritvi Komal Sliuhu 
(3), which were subsequently overruled by 
the decision of th.e Full Court in the case 
of Jo(jijdani(7id Snigk v. Am/dta Lai (4), to 
show tliat when the appellant made l»is 
purchase in 1888, tlio provisions of the 
Statute of 186!) were understood to bo 
applicable to pioceedings in execution of 
dtertes made before tlio commencement of 
the Bengal Ttnancy Act, Reference has 
further been made to the case of Abd/il 
Aziz /vAnn v. Ai-imnanumi Naidcr (5), to 
show that the rights of the parties ought 
to be determined, not witli lefereuco to the 

(1) DC. U8D. 

{ 2 ) M C. 

(a) i.^jC. 

(4) 22 C. 707. 

(0) 31 1. A. 1} 27 M. 131; 8 C. \V. N. 180. 


true construction of the law but according 
to the erroneous interpretation prevailing 
at the time. In our opinion, there is no 
foundation for this contention. Lafc ifc be 
assumed that in 1888 ifc was erroneously 
supposed that a sale in execution of a rent- 
decree obtained before the Ist November 
1885 was governed in its incidents accord¬ 
ing to the provisions of the Statute of 1869. 
It does not follow by any mean.s that the 
defendant can resist the claim of the plalalilTs 
on the ground that he was under an erroneous 
impression in 1888 and did not take steps 
to have the notice under section 167 of the 
Bengal Tenancy Act of 1885 served within 
the time prescribed thereby. The decision 
of the Judicial Oommitteo in Abdul Aziz Khan 
v. Afpiyasami Naiche}' (5) is, as explained in 
the case of Rhnin Baksh v. S-ider P7‘ami7uk 
(6), of no assistance to the appellant. That 
case 13 not an authority for the broad 
proposition thab the legal effect of a transac¬ 
tion must be determined in all cases with 
referenca to the law as understood or mis¬ 
understood at the time the trairmction 
takes place. In fact, such a view is opposed 
to the elementary doctrine that judicial 
decisions merely expound the law and do not 
make new laws. We must take it, there¬ 
fore, thab the rights of the parties in this 
case have to be determined with reference to 
the provisions of tlie Bengal Tenancy Act. 
If that position is adopted, there is no 
room for controversy thab the defendant 
has not acquired any valid title as against 
the plaintiffs. Tho notice served under 
section 167 was admittedly ineffectual to 
annul the interest of the plaintiffs. It i.s 
also conceded that no question of limibatioii 
arises, because it has been found by the 
Courts below that the defendarit has not 
been in occupation for more than twelve 
yeais. 

Tho result, therefore, i.s th.'ib the decree 
of the Subordinate Judge must be alliimed 
and this appeal dismissed with costs. 

A ppea I dis 711 issed, 

(()) 10 liul. Cas. 417; I t C. L. J. 820. 
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CALCUTTA HIGH COURT. 

Criminal Appeal No. 16 of 1912. 

March 13, 1912. 

Present'. —Mr. Justice Holm wood and 
Mr. Justice Sharf-ud-din. 

KUNJA BHUNIYA and another— 
Accused—Appellants 
versus 

EMPEROR —Oppisite Partt. 

Penal Code (Act XLV of 1860), as. 147, 323, 325 — 
Right of primte defence — E.tceeding the right—Unlaio^ 
fill assembly — by Cour* of Session under sec- 
tion 325, Indian Penal Code—Conviction by High Court 
under section 323, ivhether Imvful. 

The fact of exceeding the right of private defence, 
which a man has, cannot make liim a member of an 
unlawful assembly, and he can only be convicted and 
punished for the individual act which he himself has 
done in excess of the right of private defence. 

Where the accused have been acquitted by the 
Sessions Judge of a charge under section 325, Indian 
Penal Code, the High Court can convict them under 
section 323, 

Appeal against the order of the Sessions 
Judge of Miduapar, convicting the appellants 
under section 147, Indian Penal Code, and 
sentencing them to two years' rigorous im¬ 
prisonment, on December 18, 1911. 

Mr. Monier, Counsel and Baba Tlirendra 
Nath Ganguly^ for the Appellants. 

Mr. Oir, Deputy Legal Remembrancer, for 
the Crown. 

JUDGMEMT.—This is an appeal from the 
judgment and sentence of the learned Ses¬ 
sions Judge of Midnapar, wh”), agreeing with 
bebh the assessors, found the appellants, Kunja 
Bhuniya and Panchn Bhuniya, guilty of the 
offence of rioting under section 147 and sen¬ 
tenced them to two years* iig)rou 9 imprison¬ 
ment each. There were charges under 
section 304 read with ss. 149 and 325, Indian 
Penal Code, read with s. 34 in respect of the 
injuries caused to one Bariar, who met his 
death in onsequence of the assault. The 
learned Judge. Hnding that the fracture of 
the skull which caused the death, was an 
i.solated act committed by one Srinibash and 
finding also that the charge under section 304 
read with s. 149 was withdrawn, did not take 
the assessors’ opinion on it, bub he says in his 
judgment, and we think erroneously, con¬ 
sidering the findings which we shall surely 
have to come to, that the same remarks really 
apply to the charge under section 325 read 
with s. 34 as none of the contusions found on 
Bariar were severe, 


s. 


N. 

\ aWU CmiTt, 

Now what is 

that the aecusCT par/y were ju.stiSed in 
going to the land with the peon who had a 
warrant in execution of a Civil Court decree, 
and that they were interfered with and one of 
their number, the drummer, was pushed or 
struck with a hithi by the deceased Bariar, 
who had come out from his house with a 
party of his adherents and opposed the law¬ 
ful delivery of possession. Tliis is what gave 
the appellants' party the right of private 
defence, and the Judge seems to change his 
mind more than ones as to whether they had 
this right of private defence or not, and he 
finally seems to ome to the conclusion that 


the assembly became unlawful by reason of 
the accused retaliating when they were ob¬ 
structed in the lawful exercise of their rights, 
and he then seems to think that they made 
an independent attack upon the deceased’s 
party and that the deceased’s party then also 
had a right of private defence. We confess, 
we are unable to follow the reasoning of the 
learned Judge. Once an attack was made on 
persons in the lawful exercise of their right 
over the property in question, they were 
undoubtedly entitled to the right of private 
defence; and the only question which can 
arise after that is, whether any members of 
the party individually exceeded that right. 
People, who were in the exercise of lawful 
rights, cannot be held to have been members 


of an unlawful assembly, nor can that assembly 
become unlawful by reason of their repelling 
the attack made upon them, by persons who 
had no riglit to obstruct them, nor by 
reason of their e.xceeding tfie lawful use of 
the right they had. We Itave laid down 
before, and we desire to lay down again, that 
the fact of exceeding the riglit of private 
defence which a man has cannot make him a 
member of an unlawful assembly and he can 
only be convicted and punished for the in¬ 
dividual act which he himself has done in 
excess of the right of private defence; and it 
is because we think that these two appellants, 
Kunja and Panchu, did exceed that right in 
that they continued to beat Bariar with lathis 
after he had been struck down with a frac¬ 
tured skull and was lying in the water in 
a practically moribund condition that we 
have to consider the question of law whicli 
we just now pointed out had been wrongly 
decided by the learned Judge with reference 
to the charge under section 325 read with 
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section 34. That charge includes the charge 
under section 323, and notwithstanding the 
finding of acquittal under section 325, we can, 
on the whole case being open to us on the 
charges originally framed, convict and 
punish any of these appellants on any fact 
which may he found against him under sec¬ 
tion 323. What they have been acquitted of 
is causing fracture to the skull of Bariar, but 
they have not been acquitted of causing 
simple hurt in a cruel and unnecessary 
manner after the deceased had fallen and 
was incapable of rising. For this, we think 
they deserve a severe punishment; and, while 
we are obliged to set aside the conviction and 
sentence under section l47 as being illegal, 
we think that it is within our power and 
also distinctly our duty to convict the ap¬ 
pellants under section 323. 

We accordingly direct that the appellants, 
Kunja Bhuniya and Panchu Bhuniya, be ri¬ 
gorously imprisoned for one year under sec¬ 
tion 323, Indian Penal Code. 

With this modification, the appeals are 
dismissed. 

Appeals (listnisseJ. 


LOWER BURMA CHIEF COURT. 

Criminal Rkvision No. 372 A of 1911, 

January 15, 1912, 

Freseni: — Mr. Justice Ilartnoll. 

EMPEROR —Prosfcdtok 

versus 

0. E. ELLl S— OpposiT R Pakty. 

Crimxnnl Pt-ftcrihirv Coih' (,lr^ V of IfcUS), lOO - 
fiiirrfif, h'nbHitif of. 

A siur'ty, section lOG of flu* Code of Crimijjal 

rroeediire, cannot be iiinilo lialde for an amount lar- 
‘'er than (lie one for which flu* principal ha.s executed 
(In* bond. 

JUDGMl'lNT,—Under section 106 of the 
Code of Criminal Prrcfdure, the bond is 
to be executed with or without sureties. 
'I'ho principal executing the bond is the 
person ordered to do so. The surety or 
sureties stand sernrity for the principal. 
It follows that, tlie surety oi* sureties only 
stand security for the sum in the bond exe¬ 
cuted by the principal. 

In tl>e present case, the bond executed by 
the principal was for Rs. 100, but the 
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surety stood security for Rs. 200. This 
was wrong. It is ordered and directed 
that, if the conditions of the bond be 
broken, only Rs. 100 shall be collected 
from the surety in the event of the 
principal sum not being recovered from 0. 
E. Ellis. 


CALCUTTA HIGH COURT. 
Criminal Revision PenriON No, 357 of 1912. 

April 18, 1912. 

Present: —Mr. Justice Holrawood and 
Mr. Justice Imam. 

MANIRUDDIN SARKAR— Complainant 

versus 

ABDUL RAUF —Accused—Opposite Party. 

ll-.'vision — Practice—Mnttcr.9 not 7irged before Jiist 
Cntirf of rci'isioriy if can be urged in 7noving High Court 
—Crimitml Procedure Code (Aft V of 195, 203 

—Diifntisital of couiplatnt, ivithout recording reasons, bad 
—Couiphiint against PoUce officer—Circular 
that offence should he inquiied into hg first ehiss 
Moijistr'iie—Meaiiing of Circular — If case be made over 
to another Magistrate, that Magistrate to have jurisdic- 
tion to decide rase JinaUi/ and order sayictioyi for prose- 
ention—Penal Code (Act XLV cf 18(c0), s. 211— Sanc¬ 
tion to prosecute. 

Matters which are not urged before the first Cojirt 
of revision, may be urged in moving the High Court. 

It is an imperative provision of law tliat a 
Magistrate shall briefly record his reasons for dis¬ 
missing a complaint. There can be no question of 
irregularity where the provisions of the statute are 
imperative and are directly <Hsobeyed. 

Where a Magistrate did not record aii}' reason for 
dismissing a complaint but directed that the complain¬ 
ant should bo prosecuted imder section 211, Indian 
Penal Code: 

I/c/ft, that tlio or<lor of dismissal was without juris¬ 
diction and altogether bad, that there must bo a fur¬ 
ther inquiry’ and tlint there cannot beany i>rocecding 
under section 211, Imlian Penal Code, until sncli fur¬ 
ther in<|inry has been made. 

No Circular of the Ciovornmont c.an antliorize 
Magistrates to infringe or in any way alter the statute 
law. 

The Covornment Circular, directing that wlien a 
Police olHcer is charged with a serious offence iho 
offence .should be inquired into at once on the spot by 
a Magistrate <»f the first class, does not m<au 
that the Sub.Divisional Magistrate may sentl tlie case 
to *1 .Suhordinato Magistrate to hold a local investi¬ 
gation under .section 202, Criminal Procedure Code, 
H)id then ufterwuixls treat it as if the matter was still 
on Ids tile. Wliat the Circular means is that an ex- 
pei ionced first class Magistrate should himselt hold 
the inquiry, and if he is to depute it to another first 
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class M^strate, the latter officer should from the first 
have seizin of the case and should investigate it and 
decide it finally. An order for the prosecution of tlie 
complainant for bringing a false case should be given 
by this latter officer; the former officer who deputes 
the case to the latter officer has no power to grant the 
sanction. 

Rale against the order of the Sub-Di- 
viaional Magistrate of Tangail, dated Febru¬ 
ary 7th, 1912, directing the prosecution of the 
complainant under section 2il, Indian Penal 
Code, an appeal from which order was dis¬ 
missed by the Sessions Judge of Mymensingh, 
on February 29th, 1912. 

Babu Narendra Kumar Bose, for the Peti¬ 
tioner. 

JUDGMENT,—This was a Rule calling 
upon the District Magistrate of Mymensingh 
to show cause why an order for further in¬ 
quiry in this case should not be made and 
why the order for prosecution under sec¬ 
tion 211 of the Indian Penal Code passed 
shonld not be set aside on detailed grounds 
which, after considering the general allega¬ 
tions of the petitioner we ourselves formu¬ 
lated with some care. The learned Judge 
takes exception to the Rule on the ground, 
that these reasons, which, as we have said, 

we ourselves formulated with some care, are 

not grounds which were urged before him 
and this is an infringement of the spirit of 
the High Court’s order that in revision, 
matters must, first of all be urged before 
the fust Court of revision. We do not think 
it is so. The matter was put before us by 
the learned Vakil in precisely tlie same 
general way in which it was put before the 
learned Judge, the principal arguments being, 
firstly, that cn the evidence, further inquiry 
should be ordered, and, secondly, that even 
if such fui ther inquiry were not ordered, the 
evidence did not justify the proceeding under 
"'n 211. We found thattliere were rather 
.ntricate and important points involved 
in this matter; and if the petitioner takes 
advantage of the superior intelligence and 
legal training of the learned Vakils of tliis 
Court, we cannot see why he should be de¬ 
barred from arguing even new matter in 
moving this Court. It may very well be 
that the learned Vakil in the mofusia neither 
knew nor appreciated the points which 
might be raised in a case of this kind. 

Now, coming to the merits of the matter; 


the learned Magistrate admits that he is out 
of Court, inasmuch as he did not record any 
reasons for dismissing the complaint. It is 
an imperative provision of the law, which has 
been specially enacted in the later amend¬ 
ment of that law in section 203, Criminal 
Procedure Code. The law says that in such 
cases, he shall briefly record his reasons for 
dismissing the complaint. There can be no 
question of irregularity where the ptovisions 
of the statute are imperative and are directly 
disobeyed. We need not go into the other 
points inasmuch as if the order of dismissal 
18 without jurisdiction and altogether bad 
there must be a further inquiry and there 
cannot be any proceeding under section 2U 
until such further inquiry has been made. 


Having regard to the very unfortunate 
results, which a certain Circular of the Gov¬ 
ernment of Bengal which is constantly being 
referred to before us with regard to inquiries 
which ought to be made into the conduct of 
Police officers when they are charged with 
any offence, we wish to point out that no 
Circular of the Government can authorizs 
Magistrates to infringe or in any way alter 
t^e statute law. We have no doubt that this 
Circular was never intended to cause any 
modification in the procedure laid down by 
the Code of Criminal Procedure, nor does it 
appear to us to necessitate any alteration in 
the regular procedure of the Courts. The 
Government very pi-operly have said that in 
their opinion when a Police officer is charged 
with a serious offence, that offence, should 
be inquired into at once on the .spot by a 
Magistrate of the fir.st class That does not 
mean that the Sub-Divisional officer if he has 
not got time to make the inquiry himself, can 
make use of the provisions of .section 202 
i.riminal Procedure Code, and senf it to a 
Subordinate Magistrate to hold a local in 
vest.gation and examine both sides, and then 

afterwards treat it as if the matter was still 

m hi.s file. What the Circular means and 
what the proper procedure is. is that an 
experienced first class Magistrate should 
himself hold the inquiry, if pi.ssible, and if 
he 13 to depute it to another first class Ma- 
gistrate. that first class Magistrate should 
from he first have seizin of the case and 
should investigate the case in any way he 

thinks proper and should decide it finally. 
But the view which some of the lower CouHs 
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have taken of the Circular has resulted in 
their holding a vicarious trial by means of 
another Magistrate hearing both sides and 
then ordering prosecution for bringing a false 
case without having disposed of the original 
complaint. All sorts of irregularities and 
failures of justice have followed in conse¬ 
quence. We hope that after this expression 
of our opinion, the procedure adopted will in 
future be in conformity with law. In this case, 
we think the heat way to deal with it would 
be to summon the Sub-Inspector before the 
Magistrate having jurisdiction and call upon 
him to answer to those offences which the 
investigating Magistrate has found there is 
reason to believe he committed, so as to save 

4 

all further necessity for inquiries under sec¬ 
tion 202 or any other preliminary investiga¬ 
tion. 

The Rule is made absolute in these terras 
and there will be further inquiry in the 
manner we have indicated. 

EiiJe made abifolute, 

[See the no.\t case.—Eu.] 


CALCUTTA HIGH COURT, 
Criminal Refekenck No. 25 of 1912. 

April 18, 1912. 

IWeaejii: —Mr. Justice Holmwood and 
^Ir. Justice Imam. 
KMPEROR—Prosecutor 


versus 

BHIKA HOSSKIN— Accused. 

Po/icc (i^?tccr, cdtnjtlaint tnjdiuyf — itovcrniucyif Cirnilnr, 
incujiiuij of—Ij t'dff be iiutilc ort-r iu aiioUtcr Muijistratc, 
ibe I'itti-r to hme inyitufiction lo ({grille ense Jinalhj timl 
orth r Mitulitin for iun — Or i mi mil Prorcilure 

Code (Arf V of 47(i, 520—renrW f,Wc 

{Act XLV of IbGO). >•. 211. 

a foiiiplaiiil is made against a Police oHicer 
llic Magistrate*. >vlio i-nte rtfiiiis tlio complaint, iindcr 
s<‘cti<m 202 of tlic (’ritniiial rrocodtin' Code, must, 
i'ilhcr go to thr* spot uikI make inquiry himself and 
issue process if lie finds it nteestary to call upon 
the accused to answer to aii\ thing, or if he makes it 
over under section 102 Lo any otlier Magistrate of the 
lirst clas.**, that Magistrate must he veste«l with full 
oeizin Cif the ease and must eontinne the Impiiiy npto 
th«-no(•es^ary or<ler of discharge, acquittal or con- 
vielion, as the case may he. 

I'lie (Jovenimi*nt Circular, with regard to inquirio 
into complaints against Police otHcers, does not refer 
lo any kind of local investigation under section 202, 
Criminal Procedure Code, and the local investigation 


♦ 

which it mentions, is a full and complete judicial 
inquiry on the spot after issuing process issued, 
hearing witnesses on both sides, and taking the 
explanation of the accused person. 

A complaint was made before a District Magistrate 
agaiqst a Police officer. He allow'ecl the complainant 
to make his complaint before a Deputy Magistrate at 
the head quarters. That Deputy Magistrate trans¬ 
ferred the investigation to the Sub'Divisional officer, 
at B. After inquiry by the Sub-Divisional officer 
he found the case to be false. Then the Deputy 
Magistrate at the head-quarters re-called the case and 
passed an order under section 476, Criminal Precedure 
Code, directing the trial of the complainant under 
section 211 of the Indian Penal Code: 

Held, tliat the order for prosecution under section 
476 was without jurisdiction, that the erroneous order 
of transfer to the Sub-Divisional Magistrate may bo 
cured by section 529 and give jurisdiction to the 
Sub-Divisional Magistrate, but the Deputy Magistrate 
at the head quarters can have no jurisdiction to re-call 
the case and deal with it under section 203 or pass 
any orders under section 476, 

This was a Reference under section 438, 
Criminal Procedure Code, from the Sessions 
Judge of Dinajpur, recommending that so 
much of the order of the Deputy Magistrate of 
Dinajpur, dated January 18bh, 1912, as directh 
the trial of the accused under section 476, 
Criminal Procedure Code, for an offence under 
section 211. Indian Penal Code, be set aside. 

Mr. J. N. Jioy, Counsel and Bahu Manmoiha 
Noth Mukdjee^ for the Accused. 

Mr. Kenn'ck, K. C , Advocate-General, and 
Mr. Monier, Counsel, for the Crown. 

JUDGMENT,—This was a Reference made 
by the learned Sessions Judge of Dinajpur re¬ 
commending that the order passed by the 
Deputy Magistrate at head-quarters under sec¬ 
tion 476, Criminal Procedure Code, directing 
Iheirial of the complainant under section 211 
acd sending tlie case to the District Magistrate 
for orders should be set aside. At the same 
time, he informed us that there was a motion 
before him to order further inquiry into the 
matter. He did not think it proper to deal 
with it himself because it might prejudii 
our order in regard to the matter under sec¬ 
tion 476, Criminal Prccidure Code. He says 
it seemed to him (hat the proper course to 
take was to submit this Reference for decision 
before proceeding to dispose of the other 
motion. 

We need not, therefore, go into the point of 
necessity for further inquiry under sec¬ 
tion 2( 3, ns we have dealt w ith it in a similar 
case to tins in a somewhat lengthy judgment 
deliverfd this morning, in which we pointed 
out that (he Gevernment Circular, with regard 
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to inquities iofco complaints against Police 
officers, lias been greatly misunderstood, that 
that Circular cannot be held to refer to any 
kind of local investigation under section 202, 
Criminal Procedure Code, and that the local 
investigation which it mentions is a full and 
complete judicial inquiry on the spot after 
process issued and hearing witnesses on both 
sides and taking the explanation of the ac* 
cused person. 

It is clear that the accused person cannot 
be called upon for explanation nor can be be 
called upon to produce witnesses unless and 
until there is ground for issuing process 
against him, and the law says that if upon 
complaint there is ground for issuing process 
against him, the Magistrate shall issue sum¬ 
mons for the attendance of the accused. 
That is seel ion 204. The idea snems to have 
been that the Police officer might have an 
opportunity of defending himself and getting 
his accused charged with bringing a false case 
without a trial, that is to say, judicial trial. 
Now that would be as unfair to the com¬ 
plainant as the onverse procedure would be 
to the accused. We must take it that the 
Government intended that both sides should 
have full and free j istice, and, therefore, when 
a complaint is made against a Police officer 
of a certain offence, under section 2)2, the 
Magistrate who entertains the complaint must 
either go to the spot and make inquiry him¬ 
self and issue process if he finds it necessary 
to call upon the accused to answer to any¬ 
thing, or if he makes it over under section 192 
to any other Magistrate of the first class, 
that Magistrate must be vested with full 
seizio of the case and must continue the 
inq»jii'y lo the recessary order of dis- 
charge, acquittal or onviction, as the Cise 
may be. But that is hardly the point which 
the learned Judge has referred to us. This 
is a point which he will have to deal in the 
light of the remarks which we have just 
made. 

The point which he makes is thac the 
Deputy Magistrate at head-quarters had no 
power as such to transfer the investigation 
to the Sub-Divisional officer of Balmghat, and 
the District Magistrate on his explanation 
has frankly admitted that this is so; but, as 
he points out, an error made in good faith is 
cured by section 529. Granted that this is 
BO this Sub-Divisional officer was vested witli 
full aeiziu of the case and he alone can in¬ 


quire into it and pass final orders. But this 
is just what the petitioner in this case in¬ 
tended to avoid when he went to the District 
Magistrate with his complaint; and it appears 
to us that the reasons which weighed with 
the District Magistrate in allowing him to 
make his complaint before the officer at head 
quarters, are equally cogent now. Nothing 
has occured since to render it the less desir¬ 
able that some officer other than the local 
officer at Balmghat should make this in¬ 
quiry. The cure of the erroneous order of 
transfer by section 529 would only give the 
Sub-Divisional officer, as we have seen, juris¬ 
diction; it could not confer jurisdiction on the 
Deputy Magistrate at hsad quarters to re call 
the case to be dealt with under section 203 or 
pass any orders under section 476. All 
those orders, therefore, are ultra vires and 
without jurisdiction. Whether there should 
be a further inquiry into the case or not is a 
matter which the Sessions Judge will now, 
no doubt, have no difficulty in deciding. But 
we must make the Rule absolute as far as this 
Reference is concerned and hold with the 
learned Judge that the order for prosecution 
under section 47(5 is without jurisdiction and 
must be set aside. 

Buie made absolute, 
[See the preceding case—JPit.] 


LOWER BURMA CillEP COURT. 
Ckiminal Ai’PEAl No. 896 ok 1911. 

January 15, 1912. 

Present: —Mr. Justice Twoiney. 

NGA THA GYl— Appell.ant 

versus 

EMPEROR —Respondent. 

Crimin d Procedure Coda (.I*-/ g 1898), ss. 235, 
o:i7 — ili^i»inder #»/ is an illeijnlitj. 

Pioxiirtity of timi' between acts does not necassari- 
Iv constitute siicli acts i>arts of tiie same traasaction. 

A jt)iudcr of charges utuler sections 451 and 325 
of the Indian Penal Code is not warranted by 
section 235 of the Code of Criminal Procedure, cs- 
pocially where tlio offeuco of house trespass is 
cloarlv' distinct from a subsequent attack on tlio 
complainant while on Ids way to inform the Police. 

Ntjx T-i Pu V. Kiiiprror , 2 L. [>. R. 19, referred to. 

Misjolnilcr of ciiarges is an iib'gality and nota more 
irregularity which is oovcreil by section .537 of the 
Criminal Procedure Codo. 

Siiby>tliiii(iuia Atjfjuf v. Kiuiisro>', 25 51. 61; 23 I. A 
257; 11 51. L. J. 233, 0 Bom. L. U. 540; 5 C.W.N. 366, 
followed. 
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BHEOBALAK RAI V. BHAGWAT PANDAT, 

Appeal against the conviction and sentence 
of Special Powers Magistrate of Tharrawaddy, 
under section 454,75 and 325, Indian Penal 
Code. 

JUDGMENT.—The joinder of charges 
under section 454 and section 325, Indian 
Penal Code, in this case was not warranted 
by the provisions of section 235, Code of 
Criminal Procedure, as remarked in Nga Ta 
Pu V. King-Emperor (1). Proximity of 
time between two acts does not necessarily 
constitute them parts of the same transac- 
tion. The house trespass on the com¬ 
plainant’s house was clearly distinct from 
the subsequent attack on the complainant 

when he was on his way to inform the 
Police. 


1 a Mag'skrate makes an order under * section 

X4b of the Criminal Procedure Code, attaching thedis. 

puted property, without taking any evidence, the 

order is wholly without jurisdiction and should be set 
aside* 

Shaikh Mansur Ali y. Mali Ullh, 12 0. W.N. 896; 8 Or. 

. J. 202; and Bejoy Chowdhury v. Chandra 

T T 5 Ind. Cas.40; 14C.W.N.80; 11 Or. 

ij. J. 27, referred to. 

Rule against the order of the Deputy 
Magistrate of Arrah, dated March 6th, 1912, 
attaching the lands in dispute and directing 
the Police to gather the crops standing there- 

on, under section 146 of the Criminal Prooe- 
dnre Code. 

Babus Chandra Sekhar Pro-iad Singh and 
Jyottsh Chandra Pose, for the Petitioner. 

Mr. Orr, for the Crown. 


As to the effect of the misjoinder, the 
Courts are bound by the Pnvy Council 

^ 1 /l/ar V. Eing-Empercrr 
U;, which is to the effect that the misjonder 
IS an illegality and not merely an irregularity 

curable under section 537, Criminal Pro- 
cedure Code. 

The convictions and sentences in this 

case are, therefere, set aside and it is ordered 

that the accused shall be tried separately on 
the two charges. 

I note that the aggregate punishment 

(.rigorous imprisonment for eiglit years) 

awarded by .he Magistrate is, in my opinion 

very excessiye even when the previous 

convictions for theft are taken into con- 
sideration. 

(1) 2 L. Jl. H. 10. 


^ CALCUTTA HIGH COURT. 
OftiMiNAL Revision No. 660 of 1912. 

June 7, 1912. 

rmwih-Mr Justice Holmwood and 
Mr. Justice Imam. 

SHEOBALAK RAI and others-_ 

Petitioners 

rers?is 

BHAGWAT PANDAY and others- 

OpPOf^lTE PaUTT. 

r,„ni„ul I‘roiolurc Code (Art V of 1808) ^ ur 

.'1 C/r/t7iail/toj/V f i- 

euHcnrc tMhj 


on the District Magistrate of Sbahabad to 
show cause why the order under section 146 
should not be set aside as wholly without 
jurisdiction, inasmuch as the Magistrate had 
not taken any evidence as was necessary in 
order to enable him to determine, if possible, 
who was in possession. 

Now, as regards the duties of the Magis¬ 
trate under section 145, it was laid down, in 
the case of Sheikh Mans jr Ali v. Mali Uilah 
(1), that the Magistrate in the absence of 
information might have himself held a local 
inquiry ^ under section 148 or in various 
ways might have informed himself as to the 
facts of the case; as he had not done so, it 
was held that he declined jurisdiction and 
the order complained of was set sside. This 
ruling has been followed by this Court in 
the experience of one of us who has been 
^pon this Bench for the gre&ter part 

? we know, 

been differed from. There is a ruling in the 

Choudhiiry v. Chandra 
t Ghnekerhutiy (2)^ in which the learned 
Judges profess to distinguish the ruling in 
!>heikh Mansar Ali v. Matt Ullah (1), on the 
ground that the Judges set aside the order 

^ because the Magistrate did not 

H'me for regular proceedings 

n ¥ fk ° na we have just pointed 

u , n was only one ground and a minor 
gionnd for setting aside the order. The 
main ground was the ground we have 
U8 now Cited and that ground appears to 
us o e an obviously good ground, for the 

(2) ® J- 202. 

*> IiKl. Cas. 40; 14 0, W. N. 80; 11 Or. L. J. 27. 
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law says that it is only if the Magistrate 
decides that none of the parties was then 
in such possession, or is unable to satisfy 
himself as to which of them was in such 
possession, that he can attach the property, 
and it is perfectly clear that he cannot say 
he is unable to satisfy himself if he has never 
made the slightest effort to do so. He had 
only to send a Kanungo out to the spot 
and take his report, or send for the headman 
of the village and ask him what the fads 
were; he would have then fully armed him¬ 
self with jurisdiction, hut he did nothing of 
the kind, and it can be clearly distinguished 
from Bejoy Mcidhuh Chowdhv-Ty v. C^hfindru 
Nath Chuherbufty (2), where the_ Magistrate 
said he was unable to satisfy himself. He 
does not even say that he has had the slight¬ 
est difficulty. His order is as follows,— 
“No evidence produced by either side; lands 
attached under section 140.” Whatever 
view, therefore, be taken of the rulings, that 
order is clearly incompetent and without 
jurisdiction. 

The order must ba set aside and the lands 

released from attachment. 

Buie made absolute. 


MADRAS HIGH ( OURT. 

Criminal Revision Case No. 175 of 1912. 

(Criminal Revision Petition No. U5 

OF 1912.) 

April 4, 1912. 

Preseut: —Mr. Justice Wallis. 

RATHNAM—Accdsed—Petitioner 

versus 

KMPKROR—OrposiTE Pahtt. 

3 / 0 / 01 - Art (1 of \i\07)—Motor rnlcs, 

fifde No. 9 —Omission to blow (he horn at tnmint; — 
Nc<jli(f* ncc. 

An omission to soviml tlio horn, when a motor car 
tlriver goes from tlie right side to the wrong side of 
the road for the purpose of turning, which causes a 
collision with another vehicle, constitutes an offence 
under Rnlo 9 of the Rules framed nmler the Madras 
Motor Vehicles Act, 1907. 

Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Chief 
Presidency Magistrate, Egmore, Madras, in 

C. 0. No. 268 of 1912. 


PACTS.—The accused, a motor car driver* 
was charged with reckless and negligent 
driving of his motor car in a public road 
under rule 9 of the Government Rules under 

the Motor Vehicles Act, 190/. 

The occupants of the motor car, after mak¬ 
ing a sketch and a little before lighting-up 
time, asked accused to drive the car slowly. 
The driver crossed from his own side of the 
road to tho wrong side to make a turn, and 
failed to blow his horn at the turn. A horn, 
was heard on the rear and a gentleman pas¬ 
sed on a motor bicycle. The car proceeded 
and there was collision between it and a 
motor bicycle, which was ridden by one Cap¬ 
tain Fraser, and the latter was thrown off the 

road. . . 

The Magistrate found that the omission to 

blow the horn, when turning, caused the colli¬ 
sion and convicted the accused. 

The acca-sed m'tvedi the High O^urb in 

revision. 


Mr. D. Chamier, for the Petitioner, 

Mr J L. Roiario, for the Crown. 

ORDER— Under Rule 9, a motorcar must 
not be driven in n public place recklessly or 
negligently or in a manner which is likely 
to endanger life, etc,, or which would be 
otherwise than reasonable and proper, having 
regard to all the circumstances of the case, 
including the natural condition and use of the 
i-o-id and to the amount of the traffic which is 
actually on the road at the time or which 
may reasonably he e.vpected on it. Under 
rule every motor driver must have a suit, 
able horn and sound it wlieneyer expedient 
to prevent danger to tho public. In thia 
the Alagislrato has found that on the 
Adayar road, while it was still light, bat 
cannot have been long before lighting-up 
time the petitioner, for the purpose of turn¬ 
ing, 'had to go on to the wrong side of the 
road, that, before turning, the occupants of 
err looked up and down the road without 
fieeing any thing coming, but none-the-leas 
had to desist at the souud of a motor horn 
to allo.v a cyclist coming up from behind to 
pass, that, when the cyclist had passed, the 
driver resumed the process of turning, and 
in spite of what had just happened, still 
omitted to sound his horn, and that, while 
his car was on the wrong side of the road, 
another motor cycle came up and collided 
with it. These findings of fact, in ray opinion, 
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afford ample grouod for convictiDg the 
petitioner for failing to drive in the careful 
manner'prescribed in Rule 9 set out above, 
and I see no reason to interfere in revision. 
A case has been cited about Salisbury plain, 
but nothing can be less like Salisbury plain 
than the Adayar road about this time of the 
evening. 

The petition is dismissed. 

FettUon dismissed. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 532 of 1912. 

May 24, 1912. 

F7est?jt: Ml'. Justice Holmwood and 
Mr. Justice Imam. 
EMPEROR— Petitioner 

Vr^rsus 

Sheil^k IDOO— Accdsed—Opposite Party 
Jnrtsdiclton- Discharge of occui<cd by lli,,h Court ^ 

(rnmuol Sc6^ions^lic-truil of accused—fVhcther ordi 
of dischoroc rc.trial-Crzminol Vrocedu, 

(ode (Act 1 of 1808), 403, 437. 

All order of disclmrgc does not operate as any ba 
to fresh proceedings being {akon before a competer 
Mopstrato upon complaint or upon a Police report c 
muler ..ctic, 190 (c), Criminal Procedure Codo!^ 

(F R) « 

ThereCore, u Mapstrale has jurisdietioti and ishoun 
to adjud.cate on any enminal information properl 

aid before )..m aga.ust an aecused person, « l.o l,a 

been d.selmrged by the High Court in tl.c e.xcreiso o 

Its or.gmal cr.mnml jurisdiction, n ithont tho order o 
discharge being set aside. oiaer o 

Eule calling upon the District Magistrat 

of 24.Pergannahs to show cause why furthe 

inquiiy should not be made in the case 

the accused on charges under section o, 

and other sections of the Indian Penal Cod 

that IS, the Advocate-General entering Nol 

proseqm, amounting to the discharge of t\ 

accused at his trial before the High Cou 

in Its Ordinary Original Criminal Jurisdictio 
may be set aside. 

Mr. R. 0. Mitter, Standing Counsel 

Babu lUmeudra Nath Milter, for the Crop 
Petitioner. 

Air. A. N. Ch‘ju-(i/iri^ Counsel ami li* 

Salhh Chandra Qhase, for the Accus, 
Opposite party. 

.lUDOilUNT.-We think that the nu, 

lion raised on tine Rule can be eimj 


answered by pointing out that the order of 
discharge made by Mr. Justice Stephen 
cannot be set aside by any tribunal and does 
not require to be set aside. 

Upon all the authorities, an order of 
discharge does not operate as any bar to 
fresh proceedings being taken before a 
competent Magistrate upon complaint or 
upon a Police report or uoder section 190 
(c), Criminal Procedure Code. This was 
finally settled in the case of Mir Ahwad 
Rossein v. Mahomed ABhari (1) by a Full 
Bench of this Court. If this is the rule cf 
law in the case of Presidency and Provincial 
Magistrates, where the higher Courts have 
been specially empowered to interfere and 
order fresh inquiry, and if in those cases, it 
is unnecessary to set aside the order of 
discharge or order fresh inquiry, a fortiori 
it is unnecessary in the case of a discharge 
by the High Court in the exercise of its 
Original Criminal Jurisdiction, where there 
is no authority that can interfere with the 
order of discharge. We do not order further 
inquiry in (his case since it is unnecessary. 
It is enough for us to lay down that the 
Magistrate is mistaken in declining juris¬ 
diction which he undoubtedly has, and he 
18 bound to consider and adjudicate on any 
criminal information properly laid before 

him against the accused. 

(1) 29 C. 726. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 1458 of 1911. 
January 11, 1912. 

Fresent:- —Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 

ANATH NATH OEY— Complainant 

—Petitioner 
rersHs 

MOHENDRA NATH SRIMONI—Acodsed 

— Opiosite Party. 

Pnrthcr inquinj — Procest^ is.^ued and trial held under 
nrltun (tUVi, Indian renal Code—Discharge of accused for 
ofrurr under section 500, legal—Vi'famation—DiS’ 

el,iir.„- of areused—Magistrate IhiuJdng there may be 
V>outiils for making defatnatorij rcmnrks-^Fcnal Code 
A7.r .1/1860), TiOO. GOG-Cn-miim? Procedure 
Cd./f (Act r./lSOH), s,s. 242,-137. 

itifesK %vu8 isMiOvl ngaiiiBt UienccuBod under s®®* 
tioii 006, Indian PemJ Code, and he was tried under 
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that section. Ho was discharged of an offence under 
section 500, Indian Penal Code, and his plea to the 
charge under section 506 was not recorded. 

Held, that the proceedings were irregular; that the 

plea of the accused ought to have been taken under 
section 506, as the law provides that in summons cases 
the first thing to be done is to ask the accused what 
he has got to say; and that the discharge of the ac¬ 
cused under section 500, when he was charged under 
section 506, was without jurisdiction. 

'The accused cannot be discharged of an offence 
under section 500, Indian Penal Code, because the 
Alagistrate thinks that there may be some substance 
in the defamatory remarks made by the accused. 

Rule against the Chief Presidency Magis¬ 
trate to show cause why there should not be 
further inquiry into the case in which the 
accused was discharged. 

Babus Atulya Charan Bose and Ramani 
Mohan Ohatterjee, for the Petitioner. 

Mr. K. N. Ghaudhri, Counsel, and Baba 
Qtrish Chandra Pal, for the Opposite Par^J^ 

JUDGMENT.—This was a Rule calling on 
the Chief Presidency Magistrate to show 
cause why theie should not be a further 
inquiry into this case inasmuch as there 
was no summons under section 500, Indian 
Penal Code. Process was issued under section 
506 and the trial took place under tiiat 
section and the accused has been discharged 
for an offence under section 500; the pro¬ 
ceedings are, therefore, without jurisdiction. 

The learned Magistrate in his explanation 
says that the issue of process under section 
5C6 was a lapsus calami-, he tried the case 
as one under section 500 and the evidence 
placed before the Court was entirely evidence 
in support of a case under that section. Bub 
we find that at law at any rate that cannot 
he so, because the offence complained of as 
set^ out in the indictment is criminally 
intimidating the complainant on or about 
tbe 14th June 1911, in Calcutta, section 50e, 
Indian Penal Cede, and that was the offence 
to which, the plea of the accused ought to 
have been taken. Apparently, the .Magis- 
^ate did not think it necessary to do so 
X his is also an irregularity. The law provides 
m summons cases that the first thing to be 

done is to ask the accused what he has got 
to say. 

Then, as regards the trial wliich is .said 
to be under section 500, we can only say 
that if it was intended to be under that 
section, the points of law which arise in a 
case of defamation have been wholly ignored. 


The learned Magistrate says that the com¬ 
plainant had some ground for making the 
defamatory statements he did. That does 
not justify him in any way whatever under 
section 500. It is only when a person to 
whom accusation may be preferred in good 
faith against another is a person who baa 
lawful authority to deal with the subject- 
matter of the accusation, that the accusation 
is justified; and if you tell a man he is 
guilty of fraud, the only case in which you 
can plead good faith is if you made that 
accusation before a Court properly constituted 
for the purpose, and even then the onus is 
on the defendant to prove his good faith. 
There is here no question of justification. 
The question of good faith is entirely 
ignored, and merely because the Magistrate 
think.s that there may be some substance in 
the defamatory remarks he discharges the 
accused, ffhis is, of course, not in accordance 
with law and there must be a further 
judicial inquiry in which the defamatory 
matter must be set out clearly under sec¬ 
tion 500, Indian Penal Code, and the accused 
must be asked to justify it, if be can, and 

then be tried uuuer that section accordine- 

to law. ® 

« 

[See the two cases no.xt following. Ed.] 


- -— W ... * A*. X-LX JX u L\ 

Criminal Misckllaneous Case No. 46 

OK 1912. 

May 7, 1912. 

I resent: Mr. Justice Holmwood and 

Ml. Justice Imam. 

ANATH NATH DEY—Complainant_ 

Petition 

versus 

MOHEXUHA NATH SRIMANI-Accosed 

— Opposite Party 

Coda rAcl XL^oJ lHiiO) s ''.On 

It is not a goiKM-al nilo Of law that ill nil • , 

721; 7 C. W. N. 700, relied',pun '' 30 0. 
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Sanction is required to proceed against a Receiver 
when he acts for the protection of the estate in his 
hands. 

Therefore, nhero the alleged act of defamation 
arises out of a matter of repairs of the estate in the 
possession of the Receiver and is based upon a letter 
in which bo claims that he is acting on behalf of 
the estate, a charge of defamation aganist the Receiv¬ 
er is incompetent without the leave of the Court. 

As the Receiver in this case was appointed by the 
original side of the High Court, the case was sent to 
that Court for disposal of the (luestion whether leave 
of the Court is required. 

Rale calling on the Chief Presidency 
Magistrate ot Calcutta to show cause why 
the hearing of the case should not be trans¬ 
ferred Trom the file of the Second Presidency 
Magistrate to that of any other Magis¬ 
trate. 

Babus Atnlya Charan Bose and liamani 
llohan Chottctjee, for the Petitioner. 

Mr. B. G. Milter, Standing Counsel and 
Babu Oirifh Chandra Pal, for the Opposite 
Party. 

JUDGMENT.—This was a Rule calling 
ou the Chief Presidency Magistrate, Calcutta 
to show cause why the bearing of this case 
on remand should not be transferred to 
gome other Presidency Magistrate, on the 
ground that the learned Second Presidency 
Magistrate has misconceived our orders and 
is not prepared to try the case from the 
beginning iu accordance with the directions 
we have given. 

Now, had this matter been before us as 
an oidinary case in this simple form, we 
should have felt disposed to make the Rule 
absolute and to ask the Chief Presidency 
Magistrate to take the case back to his own 
file and either dispose of it himself or make 
it over to some other Presidency Magistrate. 
But an objection has been raised, and very 
properly raised, by the learned Standing 
Counsel, who appears for the Receiver who 
is the accused in this case, that the bring¬ 
ing of this case wiihout the leave of the 
Court which appointed the Receiver is an act 
of contempt and that the case is incompetent 
without such sanction. 

We have carefully considered the authori¬ 
ties and we have come to the conclusion 
that the matter is one at least of great 
doubt, and if tiiere is any doubt, then it 
is clear that we caniut decide the jurisdic¬ 
tion of the original bide of the Court. Jt 


was laid down in A. M. Dunne v. Rumar 
Chandra Kisnre (1) that a Receiver cannot be 
made a party to section 145 proceedings 
which are criminal proceedings. It is, there¬ 
fore, not a general rule of law that in all 
criminal proceedings, the leave of the Court 
is not necessary to prosecute. It was 
thrown oat as a query in that case that a 
Receiver can neither sue nor be sued without 
the leave of the Court; and in a subsequent 
case in the same volume, W. I?. Fink v. The 
Corporation of (7oZc«/fa(2), a Court of CHminal 
revision held that the case of A. M. Dunne 
V. Kumar Chandra Kishore (1), which we 
have just, referred to is an authority for the 
point that a Receiver cannot be made a 
party to any suit or proceeding without the 
leave of the Court appointing him. The 
word proceeding obviously has been added 
because it has been held that he could not be 
made a party to section 145 proceedings. But 
the word equally applies to a prosecution 
for defamation. An application to the 
Court of the Chief Presidency Magistrate 
for process is a proceeding and it is at that 
stage that the sanction became necessary, 
if it was necessary at all. Now, it so happens 
in this case that the accused is a defendant 
in the action and a part owner in the pro¬ 
perty as well as a Receiver under the Code; 
and it is argued that it was in his capacity 
as owner that he was brought up before 
the Municipal Magistrate for neglecting to 
execute certain repairs out of which this 
action has arisen. But it was held in the 
case of A. B, Miller v. Bam Bnnjan Ghak~ 
ravarti (3), that the receiver of the High 
Court does not represent the owner, of the 
estate for which he is the Receiver, but is 
merely an officer of the Court and as such 
cannot sue or be sued except with the 
permission of the Court, so that where he 
even happens to be part owner he cannot 
be brought up before the Munici^l -Bench 
for neglect to repair a building within the 
Coipoiation of Calcutta except with the 
leave of the High Court; and this was what 
was decided in the case of ]V. B. Fink v. 
The Corporation of Calcutta (2), to which 
we have just referred. That being so, it 
appeals to us that the alleged act of defama- 

(1) .lO C. 593; 7 C. W. N. 390. 

, (2) 30 C. 721 at p. 721; 7 0. W. N- 70C. 

(3) IOC. lOM. 
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tion, arising: out of this very matter of the 
repairs and based upon a letter which claims 
for the accused that he is acting- on behalf 
of the estate, would not lie without the 
leave of the Court. The whole matter seems 
to be of a very slight and unimportant 
character, that the words are in . themselves 
defamatory and require justiHcation. But 
the portion of the letter which seems to 
bring the case within the rule that sanction 
Js required when the act of the Receiver is 
done for the protection of the estate in his 
hands, is contained in the last paragraph 
and is as follows:—"However, from your 
conduct it appears that your intention was 
not only to interfere with my proper 
management of the estate but to involve the 
same in unnecessary expenses, a thing most 
reprehensible for a tenant.” 

It is not for us to decide whether sanction 
18 necessary but there being doubt on the 
point, it is our duty to stay the proceedings 
until the question has been decided by this 
Court sitting on the original side. The 
petitioner is at liberty to move the Court 
on the original side and obtain an order 
either giving him leave to prosecute or 
stating that leave is not necessary. In the 
event of his obtaining either of these orders, 
the Chief Presidency Magistrate will proceed 
to deal with the case himself or to make it 
over to some other Magistrate as we have 
suggested above. 

The Rule will be thus partially made 
absolute and partially discharged in terms 
of the judgment we have delivered. In the 
meantime, further proceedings will be stayed 
and the record will remain with the Chief 
Presidency Magistrate. 

Co partlt/ matte absolute. 

[oee the preceding and foHowicg cases. A’d.] 


CALCUTTA HIGH COURT. 
Original Civil Suit Ifo. 16J of 1908 

May 20, 1912. 

Present: —Mr. Justice Fletcher 

NAGENDRA NATH SRiMONEr— 

Plaintiff 


versus 

JOGENDRA NATH SRIMONEY and 

OTHERS—DePBNDANT.S. 

Receiver-Sanction of Coart-Prosccution of Receiver 

for ordin'irtj criminal offence. 

The sanction of the'Court appointing a Receiver is 

not necessary m order to proceed against him for -i 

broach of the ordinary Criminal law of the country 
e. y., defamation. wunwy, 

Application by one Anath Nath Dey for 
an order that sanction, if necessary, be granted 
to prosecute Mohendra Nath Srimoiiy the 

defendant No. 2, in the aforesaid suit, ’ who 

13 a Receiver appointed by the Court in the 
above suit under sections 500 and 503 of the 
Indian Penal Code. 

Mr. Pugh, for tlie Petitioner. 

Mr, G. G. Gkose, for the Receiver. 
JUDGMEJs r.—All that I am prepared to 
say IS that on the petition coming on before 
me, it appears to me no sanction is necessary 
to proceed against a Receiver appointed by 
the Court for a breach of the ordinary 
Unminal law of the country. The cases 
in which the sanction of Court has been 
held necessary are that class of cases such as 
that reported ae FM v. The Corporation 
of Calcutta (1) where the Receiver was pro- 
secuted as owner and occupier of certain pro¬ 
mises lield as in the po.ssession of the Court 
and the offence against him was under the 
Calcutta Jlunicipal Act that the premises 
were in a state dangerous or unfit for human 
habitotioD In that ease, it was rightly held 
that the Receiver was not criminally res 
ponsible and the Court itself was in pos¬ 
session of the premises in respect of which 
the prosecution was instituted. In another 
case mentioned by Mr. Ghosh, an Advocate 
of this Court was prosecuted under sec 
Lon U5, Criminal Procedure Code and 
Pr.nsep and Handley. JJ., held that the pro^ 
secufion did not lie vvitl,<nit sanction. There 

the evidence was that the Receiver was in 
possession ot immoveable property in respect 

of which the prosecution was instituted and 

that in fact lio was in such possession in 
obedience to the order of ihc. n I 

(1) 3UC.721,7aW.x\. 706! 
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But that it is necessary to obtaiu the sanc¬ 
tion of this Court or of any other Civil Court 
for the prosecution of a person, who happens 
to be a Receiver appoinfed by the Court, in 
respect of any criminal act committed 
during his tenure of such office, I do not 
agree. I make no order on this petition. 

[Seo the two cases iinmediatoly preceding. trf.J 


LOWER BURMA CHIBE COURT. 
Criminal Revision No. 3-B of 1912. 
January 13, 1912. 

Ptesenk^'Mr. Justice Hartnoll. 

NGA SAN TIN—Aivlicant 

versus 

EMPEROR—Rf:8P0NDENT. 

Criiiiinal Procedure Code (.let V oj 1898), sjt. 423 (1) 
(d), (IJ ‘Jud (2)— Court's 

power to moke consequential order. 

Under section 439 of tin; Criminal I’roccduro 
Cotie, u High Court Inis posver to revise an order 
made under section 476 (1) and to direct that the 
proceedings started under section 470 (2) should 
cease. 

Isoov V. Oyit 3 L, li. R* 234> 12 Rur* 

L. K. 318; 5 Or. L. J. 123, referred to. 

Section 423, clause (1) (d) gives a High Court 
power to make any consetjut-ntral order that may 
ho just and proper. Where an order undei section 
470 (1) is set aside, the proceedings under section 
470 (2) should also cease. 

Reference made by the Sessions Judge, 
Prorae, for revision of the order of the Sub- 
Divisional Magistrate, Prome, dated 8th 
November 1911, directing the prosecution 
of the applicant for giving false evidence 
under section 19.3, Indian Penal Code. 

ORDER.— I have gone through the differ¬ 
ent proceedings and agree with the learned 
Sessions Judge that there is ground for revis¬ 
ing the Magistrate’.*? order which was passed 
under section 476 of the Code of Criminal 
Procedure. Tliat this Court has the power to 
revi.‘«e .such an order was laid down in the 
case of A'oor ^^iahurned r. Aung Qyi (1). 
Tlie Mag sliate to whom the case was sent 
has pioeeeded under section 476 (2) and so the 
fiirthei’ question aiises as to whotlier, if the 
oi'dei* passed uiuler section 476 (1) i.s set aside, 
this Court can stop the proceedings of the 

Magisliato acting under section 476 (2). 

(1) 3 L. U. 11. 234, 12 Hur. L. II. 318; 5 Cr. L. J. J. 

123. 


Section 439 of the Code gives this Court 
power, when acting in revision, to exercise the 
powers conferred on a Court of appeal by 
section 423, and clause (1) {d)ot that section 
gives the power to make any consequential 
order that may be just or proper. It seems 
to be only ju.st and proper that, if an order 
under section 476(1) is set aside, the proceed¬ 
ings under section 476 (2) shall also cease. 
To allow them to proceed would render of no 
avail an order cancelling an order under sec¬ 
tion 476 (1) and would permit a trial to be 
brought to a conclusion for proceeding with 
which it has been ruled that no grounds exist. 
Furthermore, the order under section 476 (1) 
having been set aside, no material exists on 
which proceedings under section 476 (2) can 
be based. 

I, therefore, set aside the order of the Sub- 
Divisional Magistrate, Prome, sending the case 
of Mg. San Tin for trial to the Court of the 
second Additional Magistrate, Prome, under 
section 193 of the Indian Penal Code, and I 
further direct that the proceedings now being 
taken against Mg. San Tin by the second 
Additional Magistrate cease and that Mg. 
San Tin be discharged of the charge laid 
against him. 

Order set aside. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 692 of 1912. 

June 7, 1912. 

Prestnt". —Mr Justice Holmwood and 
Mr. Justice Imam. 

ABDUL KARIM— Accosed— Petitioner — 

versus 

EMPEROR— Opposite PARTr. 

of Calcutta ^Station of Howrah—Order and 
•lood Oovertimcnt—Act XXI of 18.57, s. 2, cl. 1— 
souahlc suspicion—Accused found to be in poss€ss\on of 
cement—No evidence that’cement mis.fingfrom complain- 
ant's prem>scs—Penal Code {Act XLV <>/ 1860),s. 411 
—JJiffcreiice ictieeen s. •l-ll s. 2, cl. 1 of Act XXI of 
1857 — Stfilen article — Possession. 

The accuseil was coiiviutcd for being in ])OS* 
scssimi of a certain quantity of cement; and because 
there was a heap of cement lying on the jiromiscs of 
tlie Kast Indian Railway Company at L. and because 
the accused was a mi.drii in the employ of the Company 
at L., it was assunieil that thi.s cement was stolen from 
the Company: 

Held, that, in the absence of any evidence that short¬ 
ly ur immediately previous to the liiiding of tUo cement 
in the poasossion of the accused, a quantity of coniout 
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belonging to the Company had been missing, there 
CO lid not be any reasonable suspicion which would 
bring the case within section 2 of Act XXt of 1857.* 
The only difference which section 2 of this 
Act makes between au offence under this Act 
and one under section 411, Indian Penal Code, is that 
it is not necessary under this Act to offer proof that 
the stolen property has been in the hands of a third 
person who actually stole it, as is the ca'^e under 
section 4II. 

Rule against the order of tho Deputy 
Magistrate of Howrah, dated May 9fch, 1912, 
CDnvicting the petitioner under section 2 of 
Act XXI of 1857, and senteoclng him to a 
fortnight’s rigorous impri.sonment, an appeal 
from which order was dismissed by the Dis* 
triot Magistrate of Howrah on May 10th, 
1912. 

Babu Alulya Gh'iran Bose, for the Peti¬ 
tioner. 

JtJDGMEN'T.—This was a Rule calHog 
upon the District Magistrate of Howrah to 
show cause why the conviction and sentence 
passed on the petitioner should not be set 
aside on the ground that there is no finding 
that the cement was stolen property, and 
also why the Act XXI of 1857 was used iu 
this case when the case appears to fall under 
section 411, Indian Paual Code. 

Now we find that this person has been 
convicted for biing in possession of a certain 
quantity of cement; and because there was 
a heap of cement lying on the premises of 
the Bast Indian Railway Company at Lilua, 
and because the petitioner is an electric 
mintry in the employ of the East Indian 
Railway Company at Lilua, it was calmly 
assumed that this cement was stolen from the 
Railway Company. This we need hardly 
point out is not a reasonable suspicion. It 
would have been perfectly easy to call the 
officer in charge of the cement at Lilua to 
state that shortly or immediately previous to 
the finding of this cement in the possession 
of the accised, a certain quantity of cement 
belonging to the Company had been missing. 
Then there might have been reasonable sus- 


* Act X\I of 1857, an Act to make bettor pi*os-ision 
for the order and good Government of tlio Suburbs of 
Calcutta and of tbc Station of Ilowrali; section 2, 
clause 1 nins thus:—“Whoever has in his po.ssession, 
or conveys iu any manner, anything whicli may be 
reasonably suspecte<l of being stolen or fraudulently’ 
obtained, shall, if he fail to account satisfactorily how 
he came by the same, bo liable to a penalty not ex¬ 
ceeding one hundred rupee.s, or to imprisonment, 
with or without hard labour, for any term not e.xceed- 
jng three mouths.” 


picion which would bring the case within 
the meaning of this Act. The only differ¬ 
ence which section 2 of this Act appears to 
us to make between an offence under this 
Act and an offence under section 411, Indian 
Penal Code, is that it is not necessary under 
this Act to offer proof that the stolen pro¬ 
perty has been in the hands of a third person 
who actually stole it as is tho case under 
section 411. But beyond that, it is impossible 
to see how there can be a reasonable sus¬ 
picion unless the owner comes forward and 
says that his property has been stolen, for 
if no cement was ever stolen from the East 
Indian Railway, there can be no reasonable 
suspicion that a man carrying cement stole 
it or received it knowing it to be stolen. On 
the principle enunciated in the judgment and 
the explanation of the lower Court, it would 
appear that if a person in Howrah was found 
in possession of a certain amount of coal, he 
might reasonably be suspected of stealing it 
from the East Indian Railway Company, 
because there is no doubt a heap of coal on 
the premises of that Company. There is 
absolutely no difference between the two 
cases. 

The .sanction and sentence must be set 
aside and the aeca.sed acquitted and released 
from his bail. 

Hide m'ide absolute. 


MADRAS HIGH COURT. 

CarMiNAL Revision Case No. 10 of 1912. 

(Criminal Revision Petition No. 10 

OF 1912.) 

April 26, 1912. 

Present: —Sir Ralph Benson, Judge. 

SUREr ICONDAREDDI and others— 

Petitioners 

versus 

E M P E RO R — Res pok d e nt. 

Criminal Procethiro (Art i'of s. 94 — 

ProilurtioH of (locumfiit or ofher thitnj incriminating 
accu-<cd -I.-snrof tuiminons to arcitscd for — Whether 
permissible. 

U is coinjH'tont to n Magistrate to issue summons to 
an :iccusecl penson uinler section 94, Criminal Proce¬ 
dure Code, to jiroduco a <locumc*nt or other thing, tho 
production of which miglit tend to inenminato him. 

Ahmcil Mahomed Jarkriah A’ Co. v. Ahmed Mahomed. 
15 G, 109, followed. 

In the matter of the complaint of i/. H. The Mzam 
of Ui.dcrnhad v. A. M. Jacob, 19 C. 52, roforred to. 

fshicar Chandra Ghot'hal v. I'mperor, 12 C \V X 
1010; 8 C. L, J. 320; 8 Cr. b. J. 224, not followed. 
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Petition, under sections 435 and 439, 
Criminal Procedure Code, for revision of 
the order of the 2od Class Magistrate of 
Kawali, dated 5th December 1911, in C. 0. 
No. 344 of 1911. 

Mr T. Trakasam^ for the Petitioners. 

Mr. J. h. Rosarw^ the Acting Public Pro- 
secutor, for the Crown. 

ORDER.—The question raised in thi.s pe¬ 
tition is, whether it is competent to a Magis¬ 
trate under section 94, Criminal Procedure 
Code, to issue a summons to an accused per¬ 
son to produce a document or other thing, 
the production of which might tend to in¬ 
criminate him. The words of the section 
are general. No exception is made in favour 
of an accused person, though several ex¬ 
ceptions are specified in clause (3) of the 
section. The question was considered at 
length in the case reported in 
Jack'xriak and Co. v. Ahmed Mahomed (1), 
and it was held that it was clearly the in¬ 
tention of the Legislature to make section 94 
applicable to an accused person, notwith¬ 
standing that this involved a departure from 
the general principle of the English law. 
A similar view was apparently taken in the 
case reported in In the matier of the complaint 
of 11. H. The Hizam of Hyderabad v. A. M. 
Jac'/b (2). A contrary view was taken in the 
case reported in hhwar Chandra Ghoshnl 
V. Emperor (3), in which the learned 
Judges referred to sections 342 and 343, 
Criminal Procedure Code, which were not 
referred to in the two Calcutta cases noted 
above. In Chandra Ghoshnl v. Em^ 

peror (3), however, no one appeared to sup¬ 
port the Magistrate’s action and the learned 
Judges did not refer to cases of Mahomed 
Jacknriah and Co. v. Ahmed Mahomcl (1) and 
In the. matter of complaint of H. IF. The Wizam 
oj Ihjderahad v. A. M. Jamb (2). The 
i^lagistrate always lias ihe povver to 
issue a search warrant to obtain the 
production of a docunioiit or other thing 
in t’ne possession of the accused. The 
issuo of a Huinnions is a milder means of 
attaining the same end. 1 am of opinion 
that the ruling in Ahmed Mahnme.l Jac\ariah 
and Cu. V. Ahm'^d Mahomed (1) should be 
lollo.veil. I, therefore, dismiss the petition. 

Petition disinissed. 

(1) K) C. 1C9. 

V.} C. .■)2. 

(^) 12 C. W. N. lOlGj 8 C. L. J. 320j 8 Cr. L. J, 224 


PUNJAB CHIEF COURT. 
Criminal Revison Petition No. 720 of 1912. 

July 13, 1912. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Beadon. 

MIRAN SHAH —Accused—Petitioner 

versus 

EMPEROR—Respondent. 

Penal Code (Act XLV o/18607, e. 499— Defa7nation 
—TFifness, iiahility of, 

A person, who makes a defamatory statement as a 
witness in a judicial proceeding, is not exempted from 
criminal liability under section 499, Indian Penal 
Code, unless his statement is covered by any of the 
exceptions to the section. 

Fateh Muhammad v. Empress, 34 P. R. 1839 Cr., 
Maya Das v. Queen‘Empress, 14 P. R. 1893; Emperor 
V. Oanga Prasad, 26 A. 685; A. W. N. (1907) 235} 4 A. 
L. J. 605; 6 Or. L. J. 197, followed. 

Munjaya v. Sesha Shetti, 11 if. 477, Quecn^Etnpress 
y. Oovinda Pillai,lQ hi. 235, In the matter of Alraja 
.Mania, 39 M. 222; 6 Cr. L. J. 130, Qaeen’Empress v. 
Bohoii, 17 B. 127, Queen’Empress v. Balkrishna Vithal, 
17 B. 573, Wootfuji Bibi v. Jesarat Sheikh, 27 C. 2G2, 
not followed. 

Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order of 
Sessions Judge, Jhelum, dated 6th March 
1912, modifying that of the Magistrate, 1st 
class, Find Dadan IChan, dated 20bh Decem¬ 
ber 1911, convicting petitioner. 

Mr. Nanak Chand, for the Petitionei. 

Mr. Nand Lai, for the Respondent. 

JUDGMENT.—The petitioner has been 
found guilty of the offence of defamation 
under section 500, Indian Penal Code, and has 
been sentenced to pay a fine of Rs. 500 or in 
default to undergo simple imprisonment for 
one year. In the course of a criminal trial 
for an offence under section 309, Indian 
Penal Code, the petitioner, who was examin¬ 
ed as a witness for the prosecution, made a 
statement which has been held by both the 
hlagistrate and the Sessions Judge in the 
present case to have been defamatory of the 
complainant, Bodh Raj. The question for 
decision in thi.s revision is whether the 
petitioner is nob liable to be criminally pro¬ 
secuted for the offence of defamation uoder 
the Indian Penal Code because the defama¬ 
tory statement was made by him as a 
witiies.s in a judicial proceeding. It is 
urged by the petitioner’s Counsel that witnes¬ 
ses as a class are exempt from the operation 
of section 499, Indian Penal Code, in respect 
of defamatory statements, made by them 
concerning any persons in their character as 
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by the occasion; and that, therefore, the 
petitioner in the present case has been 
wrongly convicted of the offence of defama> 
tion. In support of his contention. Counsel 
has cited Manj.jya v. Shesha Shetti (1), Qtieen 
Empress v, Oovinda Pillai (2), In the matter 
of Alrnja Noidii (3), Queen-Empress v. Babaji 
(4), Queen Empress v. Balkrishna Vithal (5) 
and Woolfun Bibi v. Jesarat Sheikh (6). 
These authorities, no doubt, support the posi¬ 
tion taken up by liira, but the contrary view 
has been held by two Division Benches of 
this Court in Fateh Muhammad v. Empress 

(7) and in Kirpal Singh v. Hukam Singhs 

(8) , which is printed as a foot-note to the 
case just cited, and by Sir Meredytb Plowden 
in Maya Dass v. Queen-Emp7‘es5 (9). In a 
recent case in the Allahabad High Court, 
Emperor v. Qanga Prasad (10), the majority 
of the Judges have taken the same view 
as this Court; and we notice that in 
Queen Empress v. Balkrishna Vithal (5), Mr. 
Justice Telang observed that if the point 
which arose in the case before him had been 
les integra^ he would have been of opinion 
that a witness could be prosecuted under the 
Indian Penal Code for defamation in respect 
of statements made by him in the course of 
a judicial proceeding. The learned Judge 
felt constrained to follow the decision to the 
contrary which had already been given by 
his own Court {^Queen Empress v. Babaji(,4) j 
and which was in conformity w ith the opin¬ 
ion expressed by the High Court of Madras. 

The question under consideratiou has been 
discussed so fully by this Court in the three 
cases cited above and also by the Allahabad 
High Court in Emperor v. Gangi Prasad (10), 
that we need say no more in this place than 
that we entirely agree in the view taken in 
those cases; and we accordingly hold that the 
petitioner in thi.s case was not exempted from 
the jurisdiction of a Criminal Court in respect 
of the defamatory statement made by him 

(1) 11 M. 477. 

(2) lU M.235. 

{:\) 30 M. 222; C Cr. L. J. 130. 

(4) 17 Ji . 127. 

(5) 17 n. 573. 

((>) 27 202. 

(7) 34 I’. H. Cr. 

(8) 34 V. U. 1HH9 Cr., note. 

(9) 14 C. H. 1893 Cr. 

(10) 29 A. CH5; A. W. N. (1907) 235; 4 A. L. J. 605; 

0 Cr. L. J. 197. 


Magistrate and the Sessions Judge have held 
that that statement was not covered by any 
of the exceptions to section 499, Indian Penal 
Code, and it is, therefore, clear that the peti¬ 
tioner's conviction for defamation was fully 
justiBed. 

We disnii.ss the revision. 

Bevision dismissed. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 232 of 1912 

June 19, 1912. 

Present: — Sir George Hnox, Kt., Judge. 

SHOHRAT SINGH — Petitioner 

versus 

DARYAO SINGH— Oppo.site Party. 

Rcvi.tion—Criminal Procedure Code (Act V of 1898) 
Chapter XU, proreediugsi ande)—High Court, poiver 
«/• 

A High Court h.!*? no power to sond for tho re¬ 
cord of a ease which in intention and in fact has been 
begun and conlinncMl under Chapter XTf of the Cri¬ 
minal Procodnro Code. 

Jhingai Sinqh v. Ram Parfah, 31 A. 150; I Ind. Cas 
702; (> A. L. J. 113; 9 Cr. L.J. 3H2. Jlnrhntluhh Narain 
Sinjh V. fjiiclime<Knr ,^ingh, 26 C. 1S8. 3 0. W. N". 
49, relied upon. 

Application for revision by Shohrat Singh. 

Mr. Sorabji, for the Applicant. 

Mr. Howard, for tlie OppDsite Party. 

JUDG MENT.—The proceedings, out of 
which this appliea'ion has arisen, were pro¬ 
ceedings instituted by one D.iryao. He came 
to the Magistrate alleging that he was iu 
posse.^sion of certain landed property, that 
a dispute likely to cause breach of the peace 
exist,tcl regarding it and that this dispute 
he further alleged c.me from the side of 
one Shohrat Singh. He asked the Magistrate 
to take action under .section 145 of the Code 
of Criminal Procedure. Thus, he put before 
the Magistrate a case which came clearly 
within the provi.sion of section 145 of the 
Code provided always that he established the 
fact that he was in possession and that a 
dispute likely to cause a breach of the peace 
existed. 

The Magistrate then, after considerable 
delay and various intermediate orders issued 
made an order in writing stating that he wa.s 
satisfied on the ground that a breach of peace 
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did exist about laud within the local limits 
of bis jurisdicHon and he required Shohrat 
Singh and Daryao lo put in wiitten stato> 
ments of tlieir respective claims as regards 
the^ fact of their actual possession of the 
subject of dispute. This application and the 
findings mentioned above gave the learned 
Magistrate juiisdiction to proceed under 
Chapter XII of the Criminal Procedure Code. 
T am told that after he had reached this 
stage, the Magistrate went wrong and passed 
certain 01 ders which are said to be without 
jurisdiction. Put, as I understand the law, 

I have no power to .cend for the record of a 

case, which in intention and in fact has been 
begun and has been continued under Chapter 
XII of the Criminal Procedure Code If the 
Magistrate ha.s fallen into error, the person 
aggrieved is not without remedy, bub the 
remedy is not one by way of review fiom 
tins Couif. This has been laid down by this 
Court in a case which appears to me precisely 
similar to this [Jhingai Singh v. Eavi Fartah 
U;j and with still greater emnhasis by the 
Calcutla High Court in thecaseof Hurhullubh 
ISauiyi Sivgh v. Lnchm^swnr Singh (2), The 
appJicalion before me is dismissed. 

( 2 ):iOC. iss; ;tc. w.x. 49 . 


AhhAUAUAY) HICH COURT. 

C.RIMINAL HkvJSION PETITION No. 721 OP 1911. 

March 22, 1912. 

Prcscj,/:_Si,. George Knox, Kt., Judge. 
ClIlUANJI LAL— AtPRicANT 

versus 

RAM LAIj ako OTHFit.s—OpposiTB Party 

7Vm// ro.lciArf A7A' nf lsi!()),.v. IVA-Fals4> enAcnrc 
- I'uhhr i>,>.tirv-Snui-fwn to lot.svcute 

^ All olTciici- iiii.l.T sr-cHon V.VA of (1„» I,,,!}.,,, ]v„al 

C'(hI«‘ is an ofTinct* againsl piihlk* jiistua*. The person 
best (lualilicil to .«ay whether a prosecution sliouli] or 
should not, he itustitiitcil is tlio .Indgc before nhoin (ho 
evidence w.is givci? and u lioliail considered all 
facts of the case. 


the 


Ciiininal revision again.st an order of 
the Additional Set-sions Jedgo of Meerut. 
All. Ahnifid Kdncm, lor llie Applicant, 
Air. < . ]/iIh>n^ for the Opposiie Parly. 
JUnCAIKNI’.—Tiii.s petition for revision 


arises out of an order passed by the Addi¬ 
tional Sessions Judge of Meerut. That 
Judge was asked to grant sanction for the 
prosecution of eight men. These eight men 
were witnesses for the defence in the case 
ot Ktng-Emperor v. Behary, decided by that 
parhcnlar Judge himself. After he had 
decided the case, he took action under section 
4/b of the Criminal Procedure Code and 
directed the prosecution of such witnesses 

as he thought it desirable to prosecute. He 

refused to give sanction for the proseeu- 
tion of the eight persons concerned in 
this petition, on the grounds that if they 
did perjure themselves, they played a 
very secondary part and the chief witnesses 
have been ordered to be prosecuted. An 
offence under section 193 of the Indian Penal 
Code 18 an offence against public justice. 

1 he person best qualified to say whether a 

prosecution should or should not be instituted 
is the learned Judge before whom the 
evidence was given and who had considered 
all the facts of the case. It may well be, 
and unfortunately too often is, the case at 
present in this country that false evidence 
is given in Courts without compunction and 
without remembrance on the part of the 
persons concerned that they are committing 
an offence of a serious nature. I do not, 
however, consider that the best or most 
effective way of checking this kind of offence 
IS by a wholesale prosecution of all persona 
who may be considered to have given false 
evidence. The interests of justice and of 
the public are best secured by the prosecu- 
tionof iing.leaders and by deterrent sen¬ 
tences in their case when they are found 
to have intentionally given false evidence 
In a case like the present where the jud^J 
menl shows that the learned Sessions Judge 
was full^y cognizant of the facts of the case 
and had carefully considered the ends of 
justice, l am not prepared to interfere with 
Ins discretion ,n the matter I, therefore 
I eject I he application, * 

Applicoiion rejeciej. 
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CALCUTTA HIGH COURT. 

PRivr Council Application No. 102 op 1910. 

February 6, 1912. 

Present :—Sir Lawrence Jenkins, Kt., 

Chief Justice and Mr. Justice N. Ohatfcerjea. 
EASTERN MORTGAGE and AGENCY 

Co. Ld. — Petitioner 
versus 

PURNA CHANDRA SARBAGNA— 

Opposite J^arty. 

Ltmitafion (/X 0 / 1908), s. 12, cL (2), Sch. /, 
Art. 179 —Civil Procedure Code(Act V of 1908). 0. XLV 
—Privy Council—Application for leave to appeal — 
Time for obtaining copies of judgment and decree, whe¬ 
ther to he e.vcltided. 

Clause (2) of section 12 of Ihe LimitatSoii Act 
of 1908 applies to an application for a certificate 
under Order XLV of the Civil Procedure Code, that 
is, the time spent in obtaining copies of the judgment 
and decree of tlie High Court is to be excluded 
in conjputing the period of six months within which 
an application for leave to appeal to the Privy Council 
must bo presented. 

This is an application for leave to appeal 
to the Privy Council from a decree of the 
High Court made on June 3rd, 1910. Copies 
of the judgment and decree were applied for 
on June 12th, 1910 and they were ready on 
August 30th, 1910. Application for leave was 
presented on December 5th, 1910. 

Dr. Rash Bekary Qhose and Babu Gimoda 
Charan Sen, for the Applicant. 

Babus Jogesh Chandra Roy, Shib Chandra 
Palil and Vrakosh Chandra Majumdar, for the 
Opposite Party. 

JUDGMENT.—^Thia is an application by 
way of a petition to the Court under Order 
XLV', rule 2 of the Code of Civil Procedure, 
1908, by one desiring to appeal to His Majesty 
in Council. 

A preliminary objection has been raised 
that the application is out of time, and in 
support of this, it is argued that clause (2) 
of section 12 of the new Limitation Act does 
not apply to an application fora certificate 
under Order XLV of the Code. Hut the 
answer to this is furnished by the phraseology 
of Article 179 of the first Schedule of the 
Limitation Ac , which describes an application 
of this kind as an application for leave to ap¬ 
peal to His Majesty in Council. It is manifest, 
therefore, that clause (2) of section 12 of the 
Limitation Act does apply to applications 
such as the present, and the ohjecli )a 
fails. 

As the decree from which it is sought to 
appeal is one of reversal, the only question is 


whether the amount or value of the subject- 
matter in dispute is of the requisite amount, 
or whether it involves directly or indirectly 
some claim or question to property of the 
value of Rs. 10,000 

The facts are these: The appeal now 
before us relates to rent, and it is said that 
the tenants have been evicted from a part 
of the land included in the tenancy, and the 
result has been that the High Court has 
decided that the rent is suspended and no 
claim, therefore, lies as long as the eviction 
continues. 

The amount of the rent is Rs. 1,300 and 
odd, and it is claimed on the part of the 
applicant that if this sum of Rs. 1,300 is 
capitalized, it will reach a sum of more 
than Rs. 10,COO. Further, it has been 
said on the part of the applicant that the 
eviction has been brought about by the crea¬ 
tion of leases in favour of the tenants in per¬ 
petuity which cannot be brought out, and, 
theiefore, ihe dispossession must continue for 
ever. It is accordingly claimed that the 
amount of the capitalized value of Rs. 1,300 
would be more than Rs. 10,000; but the other 
side says that the capitalized value falls far 
short of that amount. 

We have not before us the materials 
necessary for the decision of this question, 
and we must, therefore, utilize the provi¬ 
sions of rule 5, Order XLV of the Code, and 
refer the dispute to the Court of first instance 
to determine tlie amount or value and return 
its report to this Court. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 77 op 1910. 
December 19, 1911, 

Present: —Mr. Justice Mookerjee and 
Mr. .Justice Carnduff. 

Raja Sir SOURINDRA MOHAN TAGORE 

AND OTHERS—PLAINTIFFS— APPELLANTS 

f ersus 

RAHIM BAKHSH and others — 
Defendants—Respondents. 

Bengal Tenancy Act (F/i/ of 1885), .S.-5.23, 25 cl. (a), 
“G—Ejectment—k'xcavation of tank- Suit for ejectment 
— Suhsenucnt suit for rent — Forjeiture — Waiver—Im- 
provement—Use of land rendering same unfit jor pur- 
pjses of tenancy—Digging tank which is a practical 
necessity—Ground of ejectment. 
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Tho plaintiffs institutod a suit for ejectment against 
certain occ\ipt\wy.r<i{ynts under clause (a) of section 
26 of the Bengal Tenancy Act. A suit for rent was 

subsequently commenced ill respect of a period sub¬ 
sequent to tho alleged f<)rfeiture: 

llcltl, tliat there was no waiver at tho date of tlie 
commencement of tho suit, and tho claim for eject¬ 
ment could not be defeated on that ground. 

Mnn^ur Ali V. AhdnJ Karim, 1 Ind.Cas.753j 10 C. 
L. J. 187, referred to. 

Before a landlord can succeed in an action under 
section 25, clause (o), of the Bengal Tenancy Act, 
it is obligatory upon him to prove that tho land has 

been used in a manner which rendor.s it unfit for tho 
purposes of tho tenancy; what has to he considered is 
the effect of tho act upon the entire land comprised 
in the tenancy. 

Therefore, whore a holding comprises 66 highaa and 
the tenants sub-let -t highn^t to an uuder-Iosseo wlio 
excavated a tank on 2 highos, and it was found that 
the tank had not rendered the land of tho tenancy 
unfit for tho purposes thereof, but was a practic.al 
ncccs.^ity: 

ht‘hl, that the raiijat could not be ejected under 
clause (2) of section 25 of the Bengal Tenancy Act. 

Appeal from the decree of the District 
Judge of Nadia, dated October 7th, 1909, 
affirmitig that, of tlie ilunsif of Raoaghat, 
dated May 17th, 1909. 


FACTS.—The plnintifTa .sued to eject 
their fenanta for having in collusion with 
their under-tenants excavated a tank on the 
land in suit and thereby rendered it unfit 
for the purposes of cultivation. The ten¬ 
ants pleaded that. a.s ocoupancy-rafi/o^s, they 
liad the right to use the land in any manner 
which did not materially impair its value 
and that the tank was an improvement to 
the holding. 

The Munsif found that the tenants bad an 
occupancy-light, that the tank was an 
improvement, which had considerably in- 
creaseil (be value of (ho holding in suit, 
and tiiut the claim of ejectment could not 
succeed on the ground of waiver. On the 
last question, the Munsif said: — 

“It. appears also tliat. even after tho e.vcav- 
ation of (hat tank in li.nskakh 1313, the 
plaintiffs brought a suit for rent, against 
the tenants in respect of themma in queslion, 
winch fell due up to (he year 1314, and 
obfained a deciee. The plaintiffs, by their 
<-ondiict. tliciefore, must be held to have 
waived (l.eir right to ejectment. [KnU Krishna 
Tugor,‘ w. Fnzh AH Chou-Ahry (1), Jogeshnri 
V. Mil),ovu d JChrahim (2) and Kedarnath Nua 
v. Khetfmjmnl (3)]. 

{I) C. 12 C. b. B. 592. 

(2) 14 C. aa. 

(3) 6 C. 34. 


• 4 l 


The Munsif dismis.sed the suit, and the 
plaintiffs appealed to the District Court, 
which said:— 

It appears from the plaintiffs' evidence 
that the excavation took place in 1313 and 
that in the year following, 1314, they sued 
the tenants for rent of the holding and 
obtained a decree. There are rulings which 
make it clear that such conduct on their part 
amounts to a waiver by them of a right to 
eject the tenants on the ground of such exca¬ 
vation \_Kedarnalh Nag v. KhetturpaulC^), Kali 
Krishna Tagore v. Knzle Ali Chowdhury (1) 
and Jogeskuri v. Mahomed Kbrakim (2)]. It is 
immaterial, I think, under such circumstan¬ 
ces, that the tenants did not raise the 
question of waiver definitely in their written 
statement. The point arises directly from 
the evidence on the record and it was taken 
in argument in the lower Court on the 
tenants’ behalf. Moreover, I think that the 
tank which was dug with the full knowledge 
of the plaintiffs and which they have not 
cited any evidence to show to have been 
unnecessary, may he regarded as having 
been required. There is equally no evidence 
on the side of the tenants as to no other 
water-supply being available, but it. may be 
assumed that the sub tenant would not have 
spent a sum, which is said to have been 
about Rs. 3,000, and must, for the size of 
the tank covering some 2 bighas of land, have 
been considerable, unless it was considered a 
practical necessity. Under these circum¬ 
stances, it is difficult to say that the tank 
has otherwise than improved the holding. 
It. certainly is not shown to have impaired its 
value.” 

The appeal was accordingly dismissed, and 
the plaintiffs preferred a second appeal to 
the High Court. 

Babus 7 warka Noth Chakravarli, and 
Mnheadra Kumar Milra, for the Appellants. 

8abu Hem Ohandra Mitra, for the Res¬ 
pondents. 

JUDGMENT.—This is an appeal on 
behalf of the plaintiffs in an action in eject¬ 
ment, The plaintiffs commenced this action 
under clause (u) of section 25 of the Bengal 
lennney Act tc eject the defendants on the 
ground that they, as occupancy-roi'ya/s, had 
used the land comprised in their holding in 
a manner which rendered it unfit for the 
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purposes of the tenancy, because they had 
excavated a tank on the land in suit. The 
Courts below have concurrently dismissed 
the suit on two grounds, namely, first, that 
the plaintiffs had waived their right to 
eject the defendants, as, subsequent to the 
excavation of the tank which is alleged to 
have caused a forfeiture of the tenancy, they 
received rent from the defendants, and, 
secondly, that the excavation of the tank had 
improved tlje holding and was not shown to 
have impaired its value. This decision has 
been assailed before us on behalf of the 
plaintiffs on two grounds; namely, first, that 
the question of waiver ought not to have 
been decided because it was not expressly 
raised either in the pleadings or in the 
issues, and that in any view, upon the admit¬ 
ted facts, no question of waiver arises; and 
secondly, that the facts found are not suffi¬ 
cient io show that the excavation of the 
tank constitutes an improvement within the 
meaning of section 76 of the Bengal Tenancy 
Act. In our opinion, the first contention is 
well founded, but the second must be over¬ 
ruled. 

In support of the first ground, it is pointed 
ont that the tank was excavated in April 
1905 and that the notices required by section 
155 of the Bengal Tenancy Act as a neces¬ 
sary preliminary to the commencement of 
an action under clause (a) of section 25 were 
served ou the 20th .Apri’ 1907. The present 
suit was instituted on the 3lst March 1903. 
A suit for rent was snb.seqaently commenced 
on the 13th July 1908. Consequently, al¬ 
though, ao explained by this Court in the 
cases of of Kali Krishna Tagore v. Fmle Alt 
Ohowdhry (1), Jogpshuri v. Mahomed 
Kbrahim (2), Sita Nath v. Biusudeh (4), a 
landlord may, by acceptance of rent from his 
tenant subsequent to the date of forfeiture 
of the tenancy, be dearael to have waived 
his right to eject him, there was no waiver 
at the date of tlie commencement of the suit 
[C/. Mansar AH v. AhduL /ra)Vm.(5)]. Possibly, 
the claim for lent might have been success¬ 
fully defeated by the plea that as the plaintiffs 
had already sued the defendants as tres¬ 
passers, it was not competent to them to 
hold them liable for rent. We are, however, 
not concerned with the decision in the rent 
suit. The conclusion at which we arrive is 

(4) 2 C. L. J. 540. 

(5) 1 Ind. Cs. 753; 10 C. L. J. It7. 


that the claim for ejectment cannot be 
defeated on the ground of waiver. 

In support of the second ground, it has 
been contended, upon the authority of the 
decision in Qovindi Chandra Basu v. Kamii^ 
uddi Soyal (6), that in order to constitute an 
improvement, it is necessary to show that the 
tank in question w.is excavated for the 
storage, supply or distribution of water for 
the purpose of agriculture or for the use of 
men and cattle employed in agriculture. It 
may be conceded that this position is well 
founded and that the finding of the Distri.it 
Judge is defective from this point of view, 
but it is obvious that it is unnecessary for 
the defendants to establish that the tank 
in question was an improvement within the 
meaning of section 76 to enable them to 
defeat the claim for ejectment. Section 23 of 
the Bengal Tenancy Act provides that 
when a raiyit has a right of occupancy in 
respect of any land, he may use the land in 
any manner which does not materially 
impair the value of the land or render it unfit 
for the purposes of the tenancy. Section 25, 
clause (a), then provides tliat an ocoupanc/- 
raiyat shall not be ejected by his landlord 
from his holding except in execution of a 
decree for ejectment passed on the ground 
that he has used the laud in a manner which 
renders it unfit for the purposes of the 
tenancy. Consequently, before a landlord can 
succeed in an action under section 25, clau.^e 
(rt), of the Bengal 'L'enancy Ac^, it is 
obligatory upon him to prove that the land 
has been used in a manner which renders it 
unfit for the purposes of the tenancy. It is 
obvious that what has to be considered is the 
effect of the act upon the entire land com¬ 
prised in the tenancy. In the case before us, 
the holding comprises sixty-six bighas. The 
tenants sub let four bighas to an under-lesseo 
who excavated a tank on two bighas. The 
Courts below have concurrently found that 
the excavation of the tank had nob rendered 
the land of the tenancy unfit for the purpose.^ 
thereof. The District .ludge has also found 
that the tank was a “practical necessity.” 
The inference follows that the landlords 
have nob established that the land compri.sed 
in the holding has been used in a manner 
which renders it unfit for the purposes oF 
the tenancy. Their claim for ejectment, 

therefore, cannot be sustained. 

(6) 9 C. W. N. ccxlvi. 
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The result is that the decree of the Court 
helow is affirmed and this appeal dismissed 
■with cosis. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 43 op 1910. 
September 15, 1911. 

"Present: —Sir Basil Scott, IvT., Chief Justice, 

Mr. Justice Beaman and 
Mr. Justice Hayward. 

BHATJl SITAMRAO DAREKAR— 

ApPELLAN'IS 

HAJIMIYA MAHAMAD AMTN— 

Respondent. 

CO’S^hnren —Possession —.-lf!rer.<e possession — Asser, 
tio7i of hostile title—Disclaimer of title—Mortgage by 
C 0 ‘Oicners—Clayidestine redemption and re-7nortyage by 
07ieo7V7\ei'—Right of the other otener to redeem »norI. 
gage. 

The possession of joint property by one co*sharer 
Ones not constitute ndvcrse possession against anv 
other co-sharer until there has been a disclaimer of 
the latter’s title by open assertion of a hostile title by 
the former. 

A. and B. jointly mortgaged certain property in 
1800 to C. In 18S2, A. alone redeemed the mortgage 
without tlie Isiiowledgc of B. and, shortly after, A. re¬ 
mortgaged the property to D., without P.’s know- 
ledge. 

D. leased the property to C.’s heirs who were al- 
ready in possession .as first mortgagees. No know- 
lodge of exclusion and adverse possession by A. could 
bo impnto<l to B. 

In 1908, li. sued to redeem tlic mortgagoof 18GC: 

Held, that so long as .1. took no steps to assert a 
title against B. in .such a manner as to challenge his 
right to redeem his interest from .-I., the possession of 
yl. orhis mortgagee 1). would not ho adverse to P. 
except in so far as the mortgagee might set up a 
limited title under Article 1.8-t of the I.imitation Act. 

Vo^itdev V. Baloji, 2(5 11. .-JOG, explained ami dis¬ 
tinguished. 

Rnmrhaudro V. Sadoshiv, U 11. 422, Jihaudin v. 
Sheikh Ismail, 11 H. 425, Foki Alms v. Faki Nupiidiii, 
IG 11. 191 and Vithol v. Dinkarao, 3 Horn. L. U. 085, 
re)ie<l upon. 

Appeal against the order passed by the 
Assistant Judge, Tliana, in Appeal No. 335 
of 1909, reversing the decree passed by, and 
remanding the suit to, the Subordinate Judge 
at Maliad, in Civil Suit No. 228 of 190S. 

The appeal was heard by Beaman and 
Hayward, JJ.; their Lordships differed in 
opinion and delivered the following 

JUDGMENTS 

Beaman, J.—All the facts material to be 
known are that a mortgage was jointly 
effected by Sakhling and Anapurnabai. 
Wlielber these two persona were joint mort* 


gagors, or tenants-in-common, does not appear 
and. in my opinion, is now immaterial. 

Subsequently, Anapurnabai redeemed alone, 
without the knowledge of Sakhling. This 
was in 1882. On the same day she, re-raorfc- 
gaged, without the knowledge of Sakhling, 
to the defendants. The actual physical 
possession was not changed. The old mort¬ 
gagees are found to have remained in posses¬ 
sion as before under the new mortgage, but 
whether as mortgagees of the previous mort¬ 
gage or after having attorned to the new 
mortgagees does not appear. 

The plaIntiS sues as the assignee of the 
heirs of Sakhling to redeem. 

According to the decision of Sir Lawrence 
Jenkins in the case of Vasudeo v. Balaji (1), 
the effect of the redemption of a mortgage 
by one of two or more joint or co-mortgagors, 
is to extingui.sh the whole equity of redemp¬ 
tion. It is true that he expressly declines 
to decide su3h a case as this where the 
redemption was clande.stine and without the 
knowledge of the co-mortgagor. This was 
in reference to the argument that to do so 
would be to prejudice co-raortgagors who 
were no parties to the proceedings of covert 
redempfion. I cannot entertain the slightest 
doubt, having regard to what was being then 
urged on bshalf of the plaintiff and the con¬ 
text, that this reservation was limited to the 
rival contentions, (a) for the plaintiff, that 
his equity was not, and (6) for the defen¬ 
dant, that it was, extinguished by the re¬ 
demption. In the case before Jenkins, C. J., 
the redemption was made by one of two co¬ 
mortgagors, against both of whom a decree 
for sale had been obtained by tlte mortgagee. 
But the principle of the case as a whole, so 
far as it goes, is unraist.akably clear. 
Redemption by one of two or more co-mo.t- 
gagees extinguishes the entire equity of 
redemption, and all that survives in the co- 
morlgagors, who were nob co-redeeming 
mortgagors, is a right to have their 
proportionate shares of the mortgaged pro¬ 
perty on paying off their proportionate share 
of the mortgftge-debt, costs, principal and 
interest, etc. And the mortgagor who redeems 
has a lien or charge on the shares of his co- 
mortgagors to that extent, including, of course, 
their share of all the expenses legitimately 
incurred for the purpose of saving the pro- 

(1) 26 C. GOO; 4 Botn- L R. 178. 



Vol. tr} 


II^DIAN OAiSBS. 


601 


BHAIJI SHAMRAO t>. HAJIMITA MAH&MAD. 

perfcy. This being so, it appears to make 
little difference in theory whether the co* 
mortgagors did or did not know of the re¬ 
demption. For if such redemption has in 
law the effect of putting an end to the 
equity, then a new relation is immediately 
set up as between the one mortgagor who 
has redeemed and the other mortgagors 
who have not. The former has a lien on the 
shares of the latter. He may be in or out of 
possession. If in, then he holds their shares 
subject to the charge. And in a subsequent 
suit to obtain possession by the mortgagors out 
of possession of their shares, the Court held 
very emphatically that Article 144 applied, 
and that as the suit had not been brought 
within twelve years of the redemption, the 
co-mortgagors were time-barred. This could 
only mean one thing, that in the opinion of the 
learned Chief Justice, the possession of the 
lienor in possession was adverse to h is co-mort¬ 
gagors from the moment of redemption. It is 
not a case of any person holding adversely to 
(he equity of redemplijn, which, in spite 
of Cholmondelsy v, Olinton-(2), and much con¬ 
tained in the case of Tarubii v. VenkatraoW, 
I think, can be easily shown in every case to 
be impossible unless expressly made possible 
by Siatute (Article 134). It means only this, 
that in certain circumstances the equity of 
redemption is extinguished by operation of 
law. It has, indeed, been used up and 
exhausted. For it is a fundamental principle 
of the law of mortgage that a mortgage 
must be redeemed in its entirety, not piece¬ 
meal. In the Full Bench decision of Bhnvrao 
V. R'lkk’ntn (4), it was held with equal 
clearness and emphasis that when one of 
several tenants-in-common mortgage.s, witli- 
out the knowledge or consent of his co-tenant.«i, 
the whole or any part of the tenanoy-in- 
common, the possession of the mortgagee going 
in under his mortgage, is “ownership’" from 
(he (irst moment of taking possession not only 
against his own mortgagors but against all the 
co-tenants who should have been but were not 
mortgagors. The basis of the reasoning of 
Farrao, C. J., on this point is too clear to 
admit of serious dispute. The quality of 
the possession as between parties contending 
on the one hand that it was, on the other, 

(2) (1820) 2 J. & W. 1 at pp. 186, 187; 22 R. R. 84. 

(3) 27 U. 43; 4 Bom. L. R. 721. 

(4) 23 B. 137. 


that it was not, adverse, is to be determined 
by the intention of the person possessing. 
In the case of mortgagees put in under a 
mortgage, it must always (unless the contrary 
be shown, which I think it never can) be 
regarded as adverse alike to the mortgagors 
and all other persons who might liave been 
but were not mortgagors. The reasoning 
summarily brushes aside all considerations 
touching the knowledge of the co-mortgagors 
and to that extent seems to me to make a 
large advance on the old and well settled rule 
that in the case of teuants-in-coramon, one 
cannot be excluded unless the act amounts 
in law tj an ouster, in which this much has, 
I think, always held to be included, that he 
must know of it. In Tarubdi's cue (3), 
while agreeing with the conclusion, 1 must 
dissent from a great part of the judgment 
in which it seems to be held that had the 
original mortgagor known of what was 
being done, his equity of redemption would 
have been barred. I cinnot bring myself 
to assent to the necessary premiss th.at the 
wholly unauthorized act of volunteers, who 
were no parties to the mortgage, could in 
any circumstances start a period of possession 
adverse to the equity of redemption, or in¬ 
deed that any physical possession by anybody 
could in any cii cumstances be adverse to an 
incorporeal right vested exclusively in the 
mortgagor and never passing from him 
(except by his own will and act). If a third 
person steps in and redeems my mortgage, 
why need 1 raise a protest ? He had no right 
to do it, and his act appears to me to be in law 
a mere nullity so far as the equity of redemp¬ 
tion is concerned ; it goes no further than to 
substitute him for the original mortgagee (if 
so far) and leave him as much exposed as the 
former to be redeemed. 

Applying the principles of tlie two cases, I 
first mentioned, to the facts before us, the re¬ 
sult would be this. In 1882, when Anapuruabai 
redeemed without the knowledge of Sakhling, 
the equity of redemption, of which Sakhling 
then had half, was extinguished and Anapur- 

nabai held the land as tenant-iu-common with 

Sakhling plu.s a charge on his half for his half 
share of the mortgagedebt,costs, principal and 
interest. That charge she could only enforce 
within twelve year.s, but being in possession, 
her possession as lienor would, in my opinion’ 
be clearly adverse to Sakhling. I can give no 
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other meanioff to the decisiou of Sir Lawrence 
Jenkirs, nor can I believe that he overlooked 
so obvious an argument as that while Article 
132 restricts the period within which a person 
having a charge may enforce it, it does not 
comprise a case in which the person having 
the charge is in actual possession. The argu¬ 
ment is that if that be so, then the person 
liable to the charge may, if the person entitled 
to it has not sued to enforce it within twelve 
years (having been in possession all that 
time), recover on the first day of the thir¬ 
teenth year, without paying a penny of (he 
charge for which he was liable during those 
twelve years. The fact that Jenkins, C. J., 
w'ithout even adverting to such a contention, 
dismissed the plaintiff’s suit, is, I think, a 
sufficient answer. The rights of persons 
standing in such relations appear to me to be 
reciprocal, jus( ns the rights of mortgagor and 
mortgageeate reciprocal. The Article is framed 
ns it is because ordinarily the person having the 
charge is out of possession, and so the posses¬ 
sion of the person owing the charge is treated 
as adverse. A forfion, 1 should have thought, 
when the person having the charge is in 
possession, that possession must be adverse 
to the person who owes it: so that when no 
steps have been taken either to pay off, or 
enforce the charge during twelve years, the 
case naturally falls under the general princi¬ 
ple of Article 144. That appears to me to be 
the law governing this case. Jn 1882 Ana- 
puiiiabai redeemed, and there was an end of 
Sakliliiig’s equity of redemption. The same 
day she mcrigaged to the defendants, and 
their possession, according to h’arran, C. J.’s 
judgment, immediately became adverse to her 
and Sakbling equally. Ibis suit, therefore, 
since the plaintiff cannot rely on any fraction 
of tlie equity of redemption having survived 
in Sakhling (which was the ground of his 
claim), has long since been barred by limita¬ 
tion : and no question as to whether Sakhling 
knew that he was excluded arises. 

Ihe validity of this conclusion rests upon 
a cliaiu of reasoning, in which one link needs 
stiengtlieniug. It is not clear from the find- 
iiigs of Couits below whetlier the mortgagees 
of Anapuinahai really obtained possession. 
The oi iginal moi tg:igees are said to have been 
ill Obtensible posse.ssiQii, but I have assumed 
that what was meant WHS that they attorned 
to the morlgagees under the mortgage exe¬ 
cuted hy Anapbiuabai to the defendants. 


Unless this were so, there would have been 
no possession adverse or otherwise to be 
reckoned with in the defendants. But if 
the defendants really did obtain possession 
under the mortgage of 1882, then I feel that 
there is no escape whatever from the effect of 
the judgment of the Full Bench and that the 
knowledge of the predecessors-in title of the 
plaintiff becomes entirely immaterial. I have 
ventured to doubt whether that is a correct 
interpretation of the law, but there can, in ray 
opinion, be no doubt at all that it is what 
was ruled by the Full Bench and, therefore, 
binding on us. I would, therefore, remand 
an issue to the lower Court to be tried, ‘Did 
the defendants obtain possession under their 
mortgage of 1882 ?” and if that be found in 
the affirmative, I would reverse the decree of 
the Court below and dismiss thi.s suit: if in 
the negative, then I would confirm the decree 
of the lower Appellate Court. 

Hayward, J.—Tlie lower Appellate Court 
has not recorded its findings with that preci¬ 
sion which is desirable, but it appears to have 
held that the property in suit belonged 
originally to the first cousins, tfakhling and 
Babling, and was mortgaged with possession 
to Bajirao in 1806, after Babliug’s death, by 
Sakhling and Anapurna, the mother of Bab¬ 
ling, til at whether the property in suit was ori¬ 
ginally owned as joint family property or as a 
tenancy-in-ccinmon by Sakhling and Babling, 
it became, by adverse possession consequent 
on the mortgage, n tenancy-in-common in 
the hands of Sakhling’s heirs and of Ana- 
purna ; that the property in suit wa.s redeemed 
from the heirs of Bajirao and re-mortgaged 
with possession to the father of defendants 
Nos. 1 to 3 in 18Si without the knowledge of 
Sakhling’s heirs by Anapurna ; that the 
heirs of Bajirao nevertheless remained 
in possession professedly as (he tenant.s 
of the defendants Nos. 1 to 3 bat not so as 
to affect Sakhlii)g‘s heirs with knowledge of 
exclusion or adverse possession by Anapurna ; 
that Sakhling’s heirs included Ganling, one of 
the vendors of plaintiff, who had thus 
obtained a subsisting interest in the equity of 
redemption and was entitled to redeem the 
property from the defendants Nos. 1 to 3. 

The lower Appellate Court ha.s, in niy 
opinion, come to a correct ooncluaiori. The 
effect of the redemption by Anapurna was 
to place her in the position of a lienor with 
regard to her co-tenants, Sakbliug’a heirs, 
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and had Anapuroa thereafter held the pro¬ 
perty exclusively as her own to the know¬ 
ledge of Sakhling’s heirs, she would, no 
doubt, have obtained exclusive title by 
adverse possession as indicated in the 
cases of It'tmchandra Yashvant Sirpatdar 
V. Sadashiv Abajt Strpnedar (5) and Vasudev 
V. Balaii (1). But it has been contend¬ 
ed that even without knowledge, Sakhling’s 
heirs must be held to have lost their title by 
the adverse possesj-ion of Anapurna’s mort¬ 
gagees on the strength of the Full Bench de¬ 
cision in Bhavrao v. Rakhmin (4). What 
was, however, decided in that case was that 
knowledge of the true owner’s title did not 
prevent the mortgagees obtaining by adverse 
possession complete title as mortgagees. No. 
question was there raised as to the true 
owner’s knowledge of the adverse possession 
of the mortgagees. This question has been 
exhaustively discussed in the case of Taruhai 
V. Venkatroo (3), where it has been shown 
that, without knowledge or circumstance that 
could have given knowledge to the true 
owner, there could be no adverse possession 
on the part of the mortgagees. Reference 
can also be made to the case of Purskottam v, 
Sagaji (6), 

The lower Appellate Court’s decision ought, 
therefore, in my opinion, to be confirmed 
and this appeal dismissed with costs. 

Owing to this difference in opiniun, the 
following question of law was referred to the 
third Judge: — 

Whether a co mortgagor can lose hi.'i 
equity of redemption by adverse possession 
of his co-mortgagor who has, without his 
knowledge and without circumstances that 
could have given knowledge, redeemed the 
mortgage and re-mortgaged the properly to 
other mortgagees.” 

Mr. Coyuiiy with him Mr. P. B. Shingne^ 
for the Appellants. 

Mr. I). A. Kkare, for He sepjndent 
No. 1. 

Mr. D. C. Virkar, for Rsspondents Nos. 2 
and 3. 

JUDGMI'jNT.—T lie question is whether the 
interest of Anapuriiabai has been for over 
twelve years adverse to the plaintiff. 

Anapurnabai in 1882 redeemed from one 

Bajirao or his representatives certain out- 

(5) 11 li. 422. 

C6) 2B B. 87} 8 Bom. L- U. 674. 


standing mortgages, and the plaintiff, or 
those under who rabe claims, as co-raorfgagora 
with Anapurnabai, became entitled, as soon as 
they should pay their share of the redemption 
money, to enjoy the property jointly with her. 
A short time after redeeming the mortgages, 
Anapurnabai mortgaged the property to the 
first and second defendants by Exhibit 21, 
and it may be assumed, for the purpose of 
this judgment, that the first and second 
defendants have been in possession as mort¬ 
gagees since that time, and have leased out 
the property to the descendants of Bajirao, 
the redeemed mortgagees. The lower Court 
finds as a fact that no knowledge of exclusion 
or adverse possesseon by Anapurnabai can be 
imputed to the plaintiff’s vendors. 8o long 
as Anapurnabai took no step to assert a title 
against the plaintiff or those under whom he 
claimed in such amanneras to challenge their 
light to redeem their interest from her, 
the possession of Anapurnabai and her 
mortgagees would not be adverse to the 
plaintiff or his predecessors in-title, ex¬ 
cept in so far as the mortgagees might set 
up a limited title under Article 134 of the 
Limitation Act. There is ample authority 
for this proposition, the Bombay cases being 
Ramchandra Yashvant Sirpatdar v. Sadashiv 
Abaji Sirpitdar (o); Bkaudin v. Sheikh hmail 

(7); Faki Abas v. Faki Niirudin (8) and Vithal 
V. Dinkarao (9). 

Shortly stated, tlie possession of joint pro¬ 
perty by one co-sharer does not constitute 
adverse possession against auy other co-sharer 
until there has been a disclaimer of the latter’s 
title by open assertion of a hostile title by 
the former. 

On behalf of tlie appellants, reliance has 
been placed upon the judgment of this Court 
in Vasudev v. Balaii (1). That judgment 
expres.ses approval of three of the Bombay 
cases above referred to, but the finding of the 
District Court was accepted that there had, 
in fact, been twelve years’ adverse possession 
on the part of the redeeming co-mortgagor. 
It cannot, therefore, be taken as an authority 
in support of the appellants’ case. 

I am, therefore, of opinion, that the judg¬ 
ment of the Assistant Judge was correct, and 

(7) 11 B. 425. 

(8) 16 B. lUl. 

(9) 3 Bom. L. K. 685. 
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thafc his order must be affirmed and the appeal 
dismissed with costs. 

Order confirmed. 


CALCUTTA HIGH COURT. 

Civil Role No. 979 of 1912. 

May 27, 1912. 

Present: —Mr. Justice Brett and 
Mr. Justice Sbarfuddin. 

TARAK CHANDRA GOSWAMI^ 

Petitioner 

XCTStlS 

SATYA CHARAN PATNI and another_ 

Opposite Partv. 

Succ<’«sion (Propcrhj Protection) Act (XIX of 1841), 
s. 3—QwesOon to he considered before taking 

It is nccossary before action can be taken under 

AcfcXtXof 18-1-1 th.it the provisionsof section 3 of that 

Act are strictly fulfilled. And in order to fulfil tho 
provisions of that section, it is necessary to consider, 
il) whether the opposite party has no title, (2) whe¬ 
ther the person claiming is really entitled to the pro- 
pcrty,und (3) whether the person making tho appli- 

cation is likely to be materially prejudiced if left to 

tho ordinary remedy by a regular suit. 

Phul Cknnd Dil v. Kishmish Kocr, 6 Ind. Cas. C30; 
11 C. L. J, 521 and Soto Koer v. Qonal Sjhu 34 
D20: 12 C. W. X. (>5, relied upon. 

Where action was taken under Act XIX of 1841 

without considering those three requisites, tho High 
t'ourt set aside the order. 

Rule against an order of the District Judge 
of Hooghly made under Act XIX of 1841, 

^ Babu Shib Chandra Palit, for the Peti¬ 
tioner. 

Babus Boiilya Nath Butt and Bipin Bihari 
Ghosh (Senior), for the Opposite Party. 

JUDGMLNl,—This Rule was obtained on 
the opposite party to show cause why a 
certain order, passed by the learned Judge of 
Hooghly, under the provisions of Act XIX 
of 1841, should not be set aside on the ground 
that under the law it does not appear that 
he had jurisdiction to pass the order or that 
the requirements of the law necessary to 
pass the order do not appear to have been 
properly complied with. It appears that 
one linkori DasI died at Benares after a 
short illness. Before her death, she left her 
house at Bhadreswar and went with the 
memher.s of tho family to which the present 
opposite party belongs to Benares. There 
she died. An application was made by the 


opposite party claiming to be related to 
the lady as relatives of her husband for 
proceedings to be taken by the District Judge 
under. Act XTX of 1841. The Act was 
passed more than 70 years ago and it is 
not clear why, in the circumstances, the 
opposite party did not in the first instance 
adopt the ordinary course open to them under 
the law. They claimed as heirs of the 
husband of the deceased to be entitled to all 
the properties left by her and specially tbey 
claimed to be entitled to two boxes of orna¬ 
ments which were left by her in her house. 
They claimed these boxes on the ground 
that before her death, she made over the keys 
of the boxes to them. The application was 
directed against the present petitioner who 
appears to be a relation of the spiritual 
guide of the lady and who appears to have 
lived with her for the last 16 or 2J years. 
This petitioner claimed title to the im¬ 
moveable property left by the lady under 
a deed of gift and also claimed title to the 
moveable property which was in these boxes 
and in the house in which, in fact, these 
persons were living. The learned Judge 
proceeded to dispose of the case under the 
provisions of Act XIX of 1841 and, having 
tried the case more or less as a regular 
suit, delivered a long judgment in which 
he came to the conclusion that the title 
was with the opposite party, who were the 
petitioner.s before him and passed an order 
directing the properties to be made over to 
them. Tho other side, who was in posses¬ 
sion of the property at the time of the death 
of the deceased, has come to this Court and 
has obtained the present Rule the terms of 
which have already been mentioned. 

The question which we have to decide in 
this case is whether or not there were circum¬ 
stances sufficient to jush'fy the lower Court 
in acting under tiie provisions of this old 
Act passed no less than 70 years before, 
which has very seldom been used, instead of 
leaving the parlies to follow the ordinary 
course and bring a regular suit to prove their 
title to the property. In two similar cases, 
the same qucHtion came before this Court, 
one dispo.sed of in 1900 iPhut Chand Lai-v, 
Kishmish Koer (1)] and other disposed of 
iu 1907 [i)a<o Koer v. Oopal Sahu (2).] In 

(1) 6 lud. Cus. 830; 11 C. L. J. 621. 

(2) 34 0. 929; 12 C. \V. N. (i6. 



Vol. XV] 


INblAN CASES. 


505 


GOBIND BALKRISHNA JOSHI V, PAKDURANG TINATAK JOSHI. 


these cases, it was pointed out that it was 
necessary, before action could be taken under 
Act XIX of 1841, that the piovisions of 
section 3 of that Act should be strictly 
fulfilled and that in order to fulfil the 
provisions of that section, it was necessary 
to consider, first, whether the opposite party 
had no title; secondly, whether the person 
claiming^ was really entitled to the property 
and, thirdly, whether the person makingf the 
application was likely to be materially pre¬ 
judiced if left to the ordinary remedy by a 
regular suit. In the present case it has 
not been shown to us nor does it appear 
to be declared on the judgment of the lower 
Couit that the opposite party in this Rule, 
who were the applicants under the provi¬ 
sions of Act XIX of 1841, would have been 
materially prejudiced if left to the ordinary 
remedy of a regular suit. It would have 
been open to the Court, in which they 
brought their suit, at their instance, to give 
directions for the proper custody and pro¬ 
tection of the property during the disposal 
of the suit and certainly it was very desirable 
that ill a case like the present, the matter 
should be tried out in the regular way 
and not disposed of by summary proceedings 
under this old Act. The other points with 
regard to which the Court should be satisfied 
are that the person in possession of the 
properly had no lawful title and that the 
claimant was really entitled to the property. 
In the present case, tlie person in possession 
set up a title which, if proved, would be a 
lawful title and .she at the same time Klleg€d 
that the opposite party had no title as the 
property in dispute was property which 
had ccme to tlio deceased from her own 
father. In these circumstances, it is im¬ 
possible to say that the title set up by tlie 
petitioner was not a bona fide title or was 
not one which ought not to be considered and 
determined in a regular suit. Certainly, 
in the present case the conditions required by 
section 3, which are necessary to give the 
Court jurisdiction to act uiidtr Act XIX 
of 1841, do not appear to us to have been 
complied with. Following, tlierefore, the 
principles laid down by this Court in the 
two cases to which we have referred, 
namely, the cases of Phvl Chand Lai v. 
Kisliinish Koar (1) and Sato Koer v. Gopal 
Sahu (2), we direct that the Rule bo made 
absolute, that the judgment and order of (he 


lowei’ Court be set aside and that the parties 
be referred to the Civil Court in order to 
prove in a regular suit their respective 
title to the property. The Court before 
which the application will be made by plaint 
or otherwise .vill, no doubt, take the steps 
necessary for the protection of the property 
pending the disposal of the suit. The result, 
therefore, is that the Rule is made absolute 
with costs three gold mohurs. 

Lule made absolute. 


BOMBAY mOH COURT. 

Civil Exthaordinarv Application No. 242 

OK 1911. 

Marcli 1, 1912. 

Pre6-en;:~Sir Basil Scott, Kt., Cf)ief Justice, 

and Mr. Justice Ru.saell. 

GOBIND BALKRISHNA JOSHI — 

Plai.ntipf 

PANDUHANG VINAYAK JOSHI— 

UEt'eNPANT. 

l'roiinci<d Sinitll Cauf^c Ccui-l.< Act (IX of 1887), fch. 

11, -1'7. 35 (/I— S)n<ilt CuH^c Suit—Suit for injury 

Assault—TlircalCfUiiy to heat uitU a shoe—Suit for 
cofnpcfi.^dfio n. 

A suit ly recuver duniagcs from ilofeuclunt for run- 
uing aftor plaintiff with u slice in liis hand, threutoning 
to heat him ami using abusive language, though not ac¬ 
tually touching tlie plainlifl’.s person, is a suit for “in- 
jury to the pcrs«>n” within the meaning of clause 35 
I/) of the secoml Sclicilule of the Provincial Small 
Cause Court.«^ Act and is, therefore, excluded from the 
cogni/.aiico of the Small Cause Court. 

The act complained of amounts to an assault and to 
an offence alYocting the human body. 

Application from the decision of the Dis¬ 
trict Judge of Poona, in Miscellaneous Appeal 
No. 10 of 1911, on appeal from the order 
passed by the First Class Subordinate Judge 
at Poona, in Civil Suit, No. 235 of 1911, 
and Civil Kefertuce No. 13 of 1911, made by 
the Small Cause Court Jiidgb at Poona. 

FACTS.—Plaintiif brought this suit to le- 
cover dainagts from defendant on the ground 
that the latter ran after him with a shoe in 
'hand, thieatening to beat him and using 
abusive language. 

U was admitted that the person of the 
plaintiff was not actually touched. 

Ml'. P. i>. Bhzde, for the Applicant, 
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Mr. D. G. Dalviy arnicus curiasy in support 
of the Reference. 

Mr. B. V. Dcsai, avn'cus ctnixy against the 
Reference. 

JUDGJJENT.—The action complained of 
hy the plaintiff would be an assault and an 
offence affecting human body under the Penal 
Code. It also would be an assault under the 
English law: see Stephens v. flyers (1). We 
think also that it was an injury to the person 
within (he meaning of clause 35, sub-clause (0 
of the second Schedule of the Provincial 
Small Cause Courts Act, and the suit was, 
therefore, not within (he cognizance of the 
Small Cause Court. 

We set aside the decree of the first cla.«s 
Subordinate Judge and remand the case for 
trial to liini. 

Rule made absolule. 

Costs costs in the cause. 

Buie made (ih6olHie. 

(1) 4 Car & P. 849j 34 R. 11, 811. 


CALCUTTA HIGH COURT. 

Misceli.aneocs Civil Appeal No. 223 

OK 1911. 

^lay (j, 1912. 

Breseut: —Mr. Justice Brett and 
Mr. Justice N. Chatterjea, 
RASAHAJ KUNAI and others— 
Petition EHS—Appellants 

versus 

PHOSONNA KUMAR ROY and another 

Opposite Par'jy—Uk5pondents. 

K.nruiwH nf ih'crcc — >'nlr—Cii U I'roccdurc Coth-(Act 
I of ft. XXI, r.—Sole ivif/iou/ /ivficc — 

ilicr t-(tlc iiijurii. 

Oiiijs-sioji to serve :i notice, innler tlio juovjsicns of 
Order XXI, rule U*2 of the Civil rroccdnre Code, is 
nut Ijy itself svillicient to lender a sale, wliich 1ms sub* 
seijuently la eii lield, void. 

Sueli omission would eon.slltuto a serious irregu- 
larily entitling (lie judgment-debtor to vacato the 
sale by inoviiig tliat sul>stantial injury has been the 
result (j|‘ it. 

M<tUcin jun V. Xiifhiirl, 27 1- A, 21G; .j C. W. N. 10, 
2o lb lo M. L. 30H, 2 Horn. L. K. 927 and Lak- 
••'I'lni t’Au/'/i .S'(/( V. Syit.li f'ltandm lio'j, 9 Ind. Caa. 584; 

C. 1,. . Jb2, lolied upon. 

<«'■/. Pi i fliinl alias tioi ind Lol y. Ruhij Xu/, 21 
t'. 2b, not followed. 

Appeal from the order of the District 
Judge of Miiishidabad, dated February 3rd, 
1911, conliiining that of the secoitd Munsif 
of Jangipur, dated September 2Gth, 1910. 


Babu Biraj Mohan Majumdar. for the Ap¬ 
pellants. 

Babas Ghandra SeVhar Banerjee for Babu 
Bam Chandra Majumdar and Babu Harish 
Chandra ZFoy, for the Respondents. 

JUDGMENT.—The only question raised 
in this appeal is whether the omission 
to serve a notice under the provisions of 
Order X'fl, rule 22, of the new Code of 
Civil Procedure, corresponding to section 
248 of the old Code, is by itself sufficient 
to render a sale, which has subsequently 
been held, void. In the present case, an 
application was made by the present appel* 
lants to have a sale set aside on that ground 
and tlfo Court of first instance, treating 
the application as one under Order XXT, 
rule 90 of the new Code, came to the 
conclusion that the judgment-debtors had 
failed to prove any irregularity which by 
reason of the fact that it had caused sub¬ 
stantial injury to them would be a sufficient 
ground for setting aside the sale. On 
appeal before the District Judge, (he 
mam question which seems to have been 
contested was whether the application was 
preferred under Order XXI, rule 90, corres¬ 
ponding to section 311 of the old Code, or 
under section 47 of the new Code, correspond¬ 
ing with section 244 of the old Code. The 
learned .Judge appears to have been of opinion 
that the application was one under rule 90 
of Order XXI of the new Code, but at the 
same time, he held that, even if it could be 
regarded as an application under section 
47, as the judgment-debtois had failed to 
prove any substantial loss resulting from 
any irregularity, the application to set aside 
the sale could not succeed. The judgment- 
debtois have appealed to this Court and a 
preliminary objection is taken to the com¬ 
petency of the appeal on the ground that, 
as the application was one under Order 
XXI, rule 90, no second appeal would lie. 
The learned Pleader for the appellants has, 
however, contended that the application 
could not be one falling under Order XXI, 
rule 90, because the service of the notice 
under section 248 of the old Code was not 
a matter arising in the execution of the decree 
itself and lie has further contended that 
the omission to sei ve the notice under sec¬ 
tion 248 of the old Code is itself sufficient 
to render the sale void. He has referred 
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US to the decision of this Court in the 
case of Livinia Ashton v. Madhahnioni Dasi 
(1). On the other hand, the learned Pleader 
for the respondent has relied on the decision 
of this Court in the case of Lalshm^ 
Ckaran Sen v. Srts Chandra Roy (2). We 
have considered those two decisions cara» 
fully and, in our opinion, they do not 
support the view that the omission to 
seive the notice required by Order XXI, 
rule 22, is sufficient to render a subsequent 
sale void. In the case of Livinia Ashton 

V. Madhahmoni Dasi (1), on which the ap- 
pellanls’ Vakil relies, reference is made to 
the decision of the Privy Council in the 
case of Malkarjun v. harhari (S). Their 
Lordships of the Privy Council, in dealing 
with the question whether a sale held without 
the issue of a notice under section 24S of 
tlio Code is a nullity, expressed the opinion 
that the omission would constitute a serious 
iiregularity entitling the judgment-debtor to 
vacate the sale; but, at the same time, 
they laid down that, after the sale 
had become complete, the sale was a reality 
which could be defeasible only in the way 
provided by law; and they seemed to favour 
the opinion, which was afterwards expressed 
by this Court in the case of Lakshmi 
Charan Sen v. Sris Chandra Roy (2), which 
is relied on by the learned Pleader for tlie 
respondents, that, though au application to 
set aside a sale on the ground that no notice 
has been served as required by Order XXI, 
rule 22, is one which cannot be made under 
the provisions of Order XXI, rule 90 of the 
new Code, corresponding with section 311 
of the old Code but must bo one made 
under the provisions of section 47 of the 
new Code cerrespouding with section 2 i-1 
of the old Code, still in order to justify 
a Court in setting aside a sale on the 
ground of the omission to serve a notice 
under Order XXI, rule 22, it must bo 
proved that the omission to serve such 
notice has resulted in substantial injury 
to the owner of the property sold. The 
leaiued Pleader for the appellants has 
also referred (o the case of Gohinda r'crshnd 

alias Oobind Lai v. Uuny Lnl (4) to support 

{1} 5 Jnd. Ca.5. ;iU0: ll^.L. J. IbO; lit.’. \V. X. 
56'J. 

U) y lud. Cas. jS-i; i;tc. L. J. 1(2. 

(3) 27 I. A. 210. 25 H. 337, 2 ilom. L. li. 927, 5 C. 

W. X. 10, 10 M. L. J. oOS. 

V4J 21 (’. 23. 


the contention that the omission to servo 
the notice renders the sale void. We are 
not, however, prepared to follow the decision 
in that case and consider that we are bound 
by the decision of the Privy Council which 
has been followed ia the two cases, which 
have been already mentioned and which 
are ^ reported in Livinia .'ishton v. Madhah- 
moni Dasi (1) and Lakshmi Charan Sen v. Sris 
Chandra Roy (2). In the present case, both 
the lower Courts have found that the judg¬ 
ment-debtors failed to prove that they had 
suffered any substantial loss by the sale 
and, in tliose circumstances, we consider 
that both the lower Courts were justified 
in the conclusions at whicli they arrived that 
the sale could not be set aside. 

The result, therefore, is that the appeal 
IS dismissed with costs. We allow two 
gold moh7irs as the hearing fee to be divided 
in equal shares between the two sets of 
respondents who have appeared. 

A ppeal disv, issed. 


PUNJAB CHIBF COURT. 
Second Civil Ai'peai. No. 674 of 1910. 

February 2, 1912. 

Present'. — iMr. Justice Johustone and 
Mr. Justice Rattigan. 

BADAMAN and others-^Dekendants- 

Appellants 


NET RAM AND OTHERS—Plaintiffs_ 

Respondents. 

Custom -Siicccsniou—Eschcit — rropric/or of hind 
ihvny n't/lioudicir.'ihy of nrowic 

tur.-<oj thulla <t,ul patli of diffi-ront tribes and 

In a suit for a declaration that the ''plahjtiira 
are on ners m possession of land.s. Jiaving sueeeedod 
as owners of tMla or left by a” propriety 

who d.e.l without heirs hy relationship, aiu] ,h!,t tho 
r efendaiits hail no right to the land, the Court ninst 
deter.nino whetlier tho plaintilVs Jiavo any ri«rht of 
.succession by euston.; the weakness of defendanU' 

ViUe as a [.roof of plaintiffs' 

As a gen.Mal ride the pnttdors do uut sneeeed 
and tlie land e=.:hea(s. wi.en among iho fotiidorl 

are propnelors of ditrerent tribes or vo/s of ' 

bulonlb!;::" ■ 

Second appeal from the order of the Ulvi 
2Sth October 1J09, confiiming that of the 
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District Judffe, Karnal, dated the 17 th 
Auj?ast 1909, decreeing? the claim. 

Lala L'lipat Rm\ for the Appellants. 

Lala Dwar'ca D^s, for the Respondents. 

JUDGMENT.—One Chajju, a/ai of got 
Vudhati, who was a co«proprietor of certain 
lands in ThuUa Vny^ila, Patti Jnttnn, Monza 
Hatangarh, died about 1908 and admittedly 
left no lineal or collateral heirs. Mutation 
of names in respect of his estate was in the 
first instance effected in favour of all the 
proprietors of the Patti Jalt in which com¬ 
prises ThuUa Doyala and two other fhullas 
but subsequently the Revenue authorities 
rescinded their previous order and directed 
mutation to be effected in favour of the 
proprietors of the ThuUa Daynla only. 
Plaintiffs, who are the proprietors of the two 
other ThuUas, Hasti and Ratan, in the same 
pa(*i, accordingly, sue for a declaration to the 
effect that according to law and custom, the 
proprietors of the patti, (i. c., of all three 
thuUas) are entitled to the said land and not 
merely tlie proprietors of ThuUa Bayala. 
The latter have been made defendants in the 
suit. The land is actually in possession of 
one Bual!,a Teh\ and this person admits the 
lights of plaintiffs. The Courts below have 
held that plaintiffs must be regarded as being 
in possesssion through him and that their suit 
f.r a declaratory decree is entertainable. 
Plaintiffs’ suit has been decreed both by the 
District Judge and by the Uivisional Judge, 
and defendants have applied to this Court 
for revision of these decrees; their application 
was admitted ns a further appeal, under sec¬ 
tion 70 (1) ib) of the Punjab Courts Act 
and we have heard it argued as such. In 
our opinion, the onus probatidi was upon plaiu- 
tiff, who claimed a declaratory decree affirm¬ 
ing their right to t)ie land, to alfirmatively 
establish tlieir title, and this despite the 
fact, that they happen to be in posses.sion 
of the land. Admittedly, they are not 
tlio lineal or collateral lieirs of the deceased 
proprietor and we know of no authority to 
the effect that when a village proprietor dies 
without suc)» heirs, the proprietors of the 
ptidi or of file village must he deemed to bo 
entitled to succeed to his c.state. 

The huvor Courts have lost sight of this 
aspect of the case and have regarded it as 
a coiite.Ht puiely between the proprietor.s of 
the /mtli {plaintiffs) and the proprietors 
of ThuUa JJayala. They have weighed the 


respecblve claims of these tsvo parties and 
boause defendants have not been able to show 
a preferential right to the laud, they have 
granted plaintiffs a decree for which they 
prayed. This was an entirely erroneous 
method of dealing with a case of this kind. 
There is no presumption that either plain¬ 
tiffs or defendants ar^ entitled to the pro¬ 
perty, and as plaintiffs ask the Courts to 
affirm by decree that all proprietors of the 
patti are owners of that property, the harden 
of proving their claim lay heavily upon them, 
and they were not entitled to the decree 
unless and until they had succeeded in 
affirmatively establishing their allegitioo. 
The weakness of defendants’ case should not 
have been accepted as proof of plaintiffs’ 
title. The question then is, whether plaintiffs 
have proved that they are entitled together 
with defendants to the estate of the deceased. 
Admittedly, Chajju was the last Jut of the 
Dudhan got in this village, and it is not 
denied that among the proprietors of patti 
are Jats of various gots and al.so certain 
Muhammadans and Brahmans. In such cases, 
the general rule is that in the event of a 
proprietor dying without heirs, his estate 
ordinarily escheats to Government (Digest 
of Civil Law in the Punjab, para. 28). 
When, therefore, plaintiffs claim a decree 
declaratory of their right to succeed to the 
propel ty of Cliajju, they are bound to show 
that this general rule does not apply to 
their case. What then is the proof adduced 
by them in support of their claim ? 

They rely, iu the first place, upon the 
Riwai-i-ayn of the Thanesir tahsil. The 
lower Courts held that this document 
supports plaintiffs’ claim, but we cannot 
agree. The important clause in the Riwaj-i- 
am is, undoubtedly, No. 47, which provides 
that ill the event of a man dying without 
ek jaddis, all the proprietors of t)ie patti who 
are of the same got will succeed. It is not 
contended tiiat plaintiffs are of the same got 
as the deceased, Chajju, but it is argued 
that iu the absence of meinbers of the 
proprietary body of ilie same ( 7 o^ all other 
proprietors in the patti are entitled to succeed. 
We cannot accept this argument, for it seems 
clear to us, after a perusal of clauses 40 and 
47 of the Piwaj-i-am^ that the intention was 
to make provision merely for such collateral 
relations of the deceased as were unable to 
prove affirmatively their descent from a 
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oomraon anceator, In villages in this Province, 
it is often found that certain persons are un¬ 
able to trace descent from an ancestor common 
to themsflves and a deceased person whose 
property they claim, and the utmost they 
can show is that the deceased and themselves 
were of the same got. In such cases, Courts 
are asked to presume descent from a common 
anceator simply on that ground. It seems 
to us that it was to provide for such cases 
that the entry was made in the Hiwcii-i-cim 
and that it was not intended thereby to 
confer rights upon persons who could nob 
possibly have belonged to the family of the 
deceased. In any case, the entry in question 
does not directly support plaintiffs’ case. 
The entry in the toojib-ul-arz of 1353 is the 
next piece of evidence relied upon by plain* 
tiffs, but it affords them even less assistance. 
If provides that if a village proprietor goes 
awsy or is lost sight of, and there are no 
heirs {.wansan^^ the propi'ietors of the village 
can take possession of his land and that they 
shall all be responsible for payment of land 
revenue and other Government demands. 

Apart from tlio objection that this provi¬ 
sion relates to Ihe proprietors of the whole 
village, and not merely ihe proprietors of 
the ibis obvious that it confers no 

right of succession as owners or heirs. It 
merely provides that, in the event of a 
proprietor leaving the village, if there are 
no heirs to the property, the whole village 
will have to bear the burden of paying 
Government demands, and that as some 
compensation, the proprietary body of the 
village may take possession of the derf^hct pro¬ 
perty, [see as to this, Ilarnam Singh v. Parlnb 
Singh (1)]. It is conceded tliat the oral 
evidence in this case is of no value, and 
thus plaintiffs’ claim rests solely upon the 
entries in the Iiiw>i)-i.nm and the wajib-t/l* 
arz. These, as we have shown, do not 
establish their right to succeed to Chajju’a 
property, and their claim must, tlierefore, 
fail. In granting them the declaratory 
decree for which they prayed, the Courts 
below were (as here already remarked) 
misled by regarding the cise as one merely 
between plaintiffs and defendants. They 
are of opinion that defendants have no 
preferential or exclusive right to the property 
and they lay stress upon the fact that the 

thullas in the village are mere artificial units 
CD 102 P. R. 19C6; 1£9 P. L. K. 1900.. 


without (as the Divisional Judge says) any 
recognizable ''raison d'etre^ Finding, then, 
that defendants have no exclusive right to 
the property, they conclude that plaintiffs’ 
contention must be correctand that it devolves 
upon theproprietorsof thepnii^i. This is clear¬ 
ly a case of non sequiUir and the Courfs have 
lost sight of the fact that before plaintiffs 
can claim the decree asked for, they must 
prove not merely that defendanla have no 
exclusive right to the property, but also that 
they themselves have a right to claim the 

declaration for which they pray. Tin's they 
have entirely failed to prove and we, there¬ 
fore, accept the appeal and dismiss plaintiffs’ 
suit with costs throughout. 

How far this decision will benefit either 
party is a matter with which we are not con¬ 
cerned. 

Appeal accepted. 




w A oo t V^i.1 J2i CV 


COURT, 

Second Civil Appeal No. 174 op 1911 

May 21, 1912. 

Present :—Mr. Rafique, A. J. 0. 

BAKHr BALI SINGH —I’laintifp_ 

Appellant 

versus 

Musammot LEKHRANI KUNWAR_ 

D P K K N I) A NT R KS PON D R NT. 

Transfrr of Propcrf>j Art ( fr or 18S2), .-c’. .53—J-rau 
Jnlcnl irau^h>r-.TraH.<fcr irUJ, „ iwV.y ' 

unhcpntrd nttuchmcut - Transferer nnf sharing in fmu 
dulrnl tnfeut.an—linrdrn of proof on plaintilf when he 
sets up a deed as genaine-Finding oj fact, right of an. 
ju-llanl to challenge <^^>'ond appeal-inferences front 
joctsfoand can he challenged in second appeal. 

llie mere fact that a transfer was made to 
.h‘fcat an anti^c.pated attaclnnoat does not evidence 
an intent to defeat or .Jelay creditors of the vendoi 

Lhagieunt Appnjt v. Kcdari Kashi Kafh 2^ xt 
202; 4 Bom. h. R. 986. referred to ’ 

Whore a plaintiff sues for a declaration that a 
particular transfer in his favour i.s a good and valid 
one It ,3 lucumheac upon him to n.ako out n tho 
fus mstance tl,« validity of .h„ sale- i„ hia favour 

reW^ t™"' " 0. ^7. N. «3, 

AUliongh an erroneous finding of f-.efc 
ohallonged in second appeal unless it is s“o viftl.at 

d^^fron. facts found ndg,d,a:;:;qni-:;^,i;f^^^ 
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Appeal against an order of the District 
Judge of Gonda, dated 14th February 1911, 
upholding that of the Mcnsif, Tarabganj, 
dated 21st December 1910. 

Pandit Gokaran Nath Misra, for the Appel¬ 
lant. 

Babu Jcban Krishna Banerji^ for the 
Respondent. 

JUDGMENT.—It appears that Udairaj, 
Hetia and some others were the proprietors of 
the village Sudamanpur. On the 12bh of 
December 1900, they executed a deed of 
mortgage in respect of tlie entire village of 
Sudamanpur in lieu of Rs. 4,800 in favour 
of M 7 tsamniof L?khrani Kunwar, who sued 
Udairaj and others to recover the mortgage- 
money due on the deed of 1900. As Udaiiaj 
had not ioined in the registration of the deed, 
a .simple money-decree was passed against 
him on the 14tti of April 1904. On tlie 
10th of December 1900, Udairaj is said to 
have executed a deed of sale in respect of his 
share in Sudamanpur and of some other 
propei'ty in favour of Bakht Bali Singh, the 
plaintiff-appellant, in lieu of Rs. 1,400. 
A/«snm?no/ ijeklirani Kunwar, in execution 
of her decree, atlached the share]of Udairaj in 
Sudamanpur on the 7th of February 1909. 
As Udairaj failed to pay up her decree, his 
share was sold and purcliase<l by ber on the 
22nd of August 1010. On the 22nd of October 
1910, the plainliiT appellant instituted the 
suit, ont of which this appeal has arisen, to 
have it de<diued that he was the owner of 

1 anna 1 pie 4 kratits 28-4/7 decimal share of 
Udairaj in Sudamanpur and that the sale of 
that share to tlie defendant-respondent in 
execution of her decree was invalid and 
inclTectual as against him. The claim 
was brought against Mns nnmit Ueklirani 
Kunsvar only. She denit<l the claim. Slie 
denied lha alleged sale in favour of the 
plaintilT-appellant and said that if there had 
been nne. it was fiaudulent and collusive 
made at a time \vh(n tlie share of Udairaj 
was under attachment and with a view to 
dcicat her dociec. She said that the 
plaintitT appellant never got posses.sion of 
Udairaj’s share an<l that the suit for a declara¬ 
tion was not niaintainahle. 

Tilt* Oouit of tir.st instance, the Munsif of 
'i'aiahpanj, dismissed the claim, lie found 
Unit, as a matter of fact, a d^ed of sale was 
executed in favour of the plaintiff-appellant 
on the lOlh of December 1906, when no 


attachment of Udairaj’s share was pending. 
But he held that the sale was fraudulent and 
collusive and was made with the object of 
defeating the decree of Musammat Dekhrani 
Kunwar. On appeal, the learnedDistricfc Judge 
of Gonda affirmed the decree of the Munsif. 

Bakht Bali Singh has preferred this 
second appeal. He contends that the 
evidence in the case does not disclose any 
clrcuiustances showing the transaction of the 
10th of December 1906 to be collusive. The 
circumstances enumerated by the lower 
Court, it is said, may perhaps point to the 
intention of Udairaj, the vendor, to defeat the 
decree of the respondent. But they do not 
show that the plaintiff-appellant shared in or 
was cognizant of that intention. And unless 
there is evidence to show that the vendee 
conspired with the vendor to defeat or delay 
the creditors of the latter, the sale in question 
must he held to be good and valid. Nor is 
it said that the mere fact of the sale having 
being made on the eve of an impending 
attachment of the property .sold renders the 
sale invalid in spite of the knowledge of the 
vendee of the impending attachment. The 
appellant refers to the following case in 
suppoit of his contention ;—Bhagwunt Appiji 
V, Kediri Kashiuath (1). 

The fact.s of the Bombay case were that the 
Bhagwanb filed a suit again.st GanpaH, the 
manager of a Hindu undivided family, to re¬ 
cover a sum of money due to him. On the day 
the suit was filed, Bliagwant obtained an order 
of attachment before judgment of certain 
properly belonging to the family of Ganpati. 
Before the attachment was actually made, 
Martand, a member of the joint family, sold 
the property against which an order of 
attachment Itad been made and some other 
property to one Kednri. But. before the 
execution of the sale-deed in favour of 
Kedari, notice of the order of attachment was 
served both on Ganpati and Kedari. Bhag- 
waiit then filed a suit against Ganpati and 
Kedari to have it declared that the sale to 
Kedai'i wjis fraudulent and void and that the 
property about which an order for attach¬ 
ment before judgment was made was liable to 
attaeliment in execution of his (Bliagwant s) 
decieo. Bliagwant relied on the provision.s 
of .section 56 of Act IV of 1882, in support of 
his case. Tlie High Court held that although 

(1) 25 B. 202; 4 Bom. L. R. 986. 


.4 


Vol, XV] 


INDIAN OASES. 


511 


BAKHT BALI SINGH V. LEKHEANI KDNWAR. 


th© objeob of th© sale to Xodari was to 
defeat an anticipated execution, that did rot 
show that the intent was to defeat or delay 
the creditors so as to render clause(l)of section 
53 applicable. And it was also held that 
clause (2) of section 53 of Act IV of 1882 did 
not apply as it was not proved that the sale 
in question was made fraudulently or for 
a grossly inadequate consideration. The 
Bombay case is not on all fours with the 
present case. In the former caoe, Bhagwant 
wanted to avoid the sale in favour of 
Kedari on two grounds, namely, first, that the 
sale was made, after notice to the vendor and 
the purchaser of the impending attachment, 
with the object of defeating the anticipated 
execution, secondly, that the sale to Kedari 
was fraudulent and colourable. Their 
Lordships of the Bombay High Court, after 
an exhaustive review of the case-law on the 
subject, came to the conclusion that the 
mere fact that a transfer was made to 
defeat an anticipated attachment did not 
evidence an intent to defeat or delay creditors 
of the vendor. They found on the evidence 
in the case that the allegation as to the sale 
to Kedaii being fraudulent had not been 
established. In the present case, the sale 
to Bakht Bali has not been held by the 
lower Court to be invalid on the ground that 
it vpas made to defeat an anticipated 
attachment. Nor has any such argument been 
advanced for the respondent before me. 
The finding against the plaintiff-appellajit is 
that he has failed to prove that the sale in his 
favour was genuine and free from taint of 
fraud. Bakht Bali came into Court for 
a declaration that the transfer in his 

favour, prior to the decree of Musammat 
Lekhraiii Kunwar, was a good and valid one 
and that the proceedings subsequent to his 
sale did not aifect the transfer in his favour’. 

It was, therefore, for him, in the first instance, 
to make out the validity of the sale in his 
favour, as Bhagwant the plaintiff in the 
Bombay case was required to establish his 
case first, namely, that the sale he wanted to 
avoid was not genuine. The case of Skib 
Narain Pahaii v. Shankar Panigrahi (2) is 
also in point on the question of burden of 
proof. In fact, the learned Pleader for the 
appellant admitted in the end that the onus 
was on his client to prove that the sale of 


(?) 5C. W.N. 403, 

Vakil liiki-h Court 


the 10th of December 1906 was genuine and 
free from taint of fraud. The lower Courts 
have found that the plaintiff-appellant has 
failed to prove the genuine character of the 
sale m his favour. This finding, according to 
the learned Pleader for the respondent, is one 
of fact and cannot be questioned in second ap- 

peal. He argues that the appellant ought not 

to be allowed to discuss the value of the 

evidence as to the character of the sale. But 

appellant relying on a dictum of the 

Court in the case already men¬ 
tioned, contends that he can, for reasons to be 
pven presently, challenge the finding of the 
lower Couri. The dictum k aefollows:— 

1 here can be no room for doubt that an 
erroneous ending of fact, however gross or 

inexcusable the error maj- seem to be, could 

afford no ground for entertaining this appeal 

unless It be shown either that there was 
error in procedure or that there was no 
evidence before the lower Court proper for its 
consideration in support of that finding 
thougl^ on the other band, inferences drawn 
from the facts found might be called in 
question in second appeal.” Vide Bhagwant 
Appaji V. Kedari Kashinath (1) 


This view of the law has been enunciated 
in other cases also, some of which have been 
referred to in the fiombay ease. I think that 
the appellant oar, for any of the reasons given 
in the dictum just quoted, .assail the 6nding of 
the lower Court He attacks it on one ground 
only namely, that the circumstances found by 
the lower Court do not warrant the inference 

that the sale of the 10th of December 19()6 

was collusive and fraudulent. The facts 
found by the lower Court which led it to 
make an inference adverse to the appellant 

are these : — 




- The improbability of the vendee 

wmbiug to purchase a fractional share in a 

village nearly thirty miles from his own 
home. 


3. The abstention of the appellant from 
objecting to the attachment of the property 

in the execution proceedings, ^ 


4. The facts that more than a year 
before the sale, the decree-holder susnpnf I 

the intentions of the judgraent-debtor a„t 

•secured a temporary injunction restricttel 
him from making an alienation 
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5. The suspiciously careful manner in 
which the deed of sale was drawn up. 

The learned Pleader for the appellant, 
taking up each circumstance, argues that it 
does not necessarily show that the sale in 
favour of his client was nominal. The 
argument is ingenious. Put the inference of 
the lower Court is not based on any single 
circumstance. It is drawn from the cumulative 
effect of all the circumstances enumerated 
above. Now 1 am not prepared to say that 
the said circumstances do not justify the 
inference made by the learned Judge. There 
is no explanation forthcoming for the 
appellant of any of the facts which have led 
to an adverse inference being made against 
him. It is not explained, for example, 
why he shoxild have purchased a small 
piece of land so far from his village that the 
management of it would only entail loss on 
him or if he had really purchased it, why did 
he make no objection to its attachment. I 
think that the plaintiff-appellant has failed 
to prove the genuine character of the sale in 
his favour. 

The appeal fails and is dismissed with 
costs. 


Appeal (Iismissp.d. 


BOMPAY moil COURT. 
Seconii (hvii. Appeal No. 016 ok 1010. 
Noveinl>ei’dO, 1911. 

Present :—Sir N. 0. Chandavarkar, Kt., 
Judge, and Mr. .lustice HussoU. 

NATlUTBllAl NARANUAS — 


verstis 

MANORDAS UAUDAS— 

AcfiisHem .-Ir/ (/ f>J 1 H‘l45J, ."i tnnrJ 
— Jh'cn-e —Sml —I — Si-i'Oiiii . I --Iterlsifii Jnj 
As>isliiiil — I'oridii i-j n/if nut I —(Ur it Pmcrdure 

('...ir {Ari |- nf I'.ioh;. .-.<.2 (2), na. loo. 

No sccntJ :ii>|hm 1 lies to Mif (%)inl from an 

:i\v;uJ l>y :i f’tmrl on rrom an auaril 

m:i<li‘ I'V :m A^sistiiin .linlgo’s C«»uit luuKu’ llie Laml 
% 

Arijuisilion Act. 

ll.iuliii;: seel iems .■>:? :iinl “it oltln'l/aml Aoqni.'ii- 
I ion Act wil L section ‘M> of tlio Co«lo of ( 'ivil I'ro- 
<- 4 Mliirc. it iniift iio tnkon to Inivc* In-on lLt‘ inten¬ 
tion i>f the l(*;:i.-latm o t«i phua* nn awni J niiiLn- the 
l.nml Aeonisilion Act on tlie fi»nin;rnf a cLeree. 

'/.y tiniiihn- ('f lihiir v. Rama, 53 I*. H. I'JOt); 103 P. L. 
K. I'.H O, leUecl mion. 


Nilkanth v. Collector of Tkaym, 22 B. 802, Ladka 
Ebrakim Co. v. Assistant Collector of Poona, 35 B. 
145, 12 Bom. L. R. 839, 843i 8 Ind. Cas. 166, not ap¬ 
proved. 

Section 53 of tho Land Acquisition Act has the 
operatioit of putting proceedings before the Court on 
the same footing as proceedings in a suit. 

Where the amount in dispute is less than Rs. 5,000, 
an appeal against the decision of a Subordinate Judge 
or an As&istant Judge on an award lies to the District 
Judge and not to the High Court. 

Ranchliodbkni Vallavhhai v. The Collector of Knira, 
11 Bom.L.R. 317; 33 B. 371; 2 Ind. Cas. 492 folllowod. 

Balaraoi Bbramaratar Ratj v. S/tnm Snmler 
Nnreiidra, 23 C. 526, dissented from. 

Second appeal from the decision of yie 
District Judge of Thana, in Appeal No. 328 of 
1909, confirming the awards in Reference.s 
Nos. 5 and 7, made by the Assistant Judge of 
of Thana. 

JUDGMENT.—This case raises an import¬ 
ant and difficult question. Two references, Nos. 
5 and 7 of 1904, under the Land Acquisition 
Act I of lS9i, were decided by the Assistant 
Judge of Thana, who in No. 5 ordered that the 
whole amount of the award, viz., Rs. 2,005 0-5 
should be paid to the mortgagee, Manordas 
Laldas, each party bearing his own costs, and 
in No 7 confirmed the Collector's award, 
Manor das having objected that the amount 
awarded by the acquiring officer was loo 
little. 

Appeal No. 328 of 1909, of the District 
File, was decided by the acting District Judge 
of Thana who dismissed it with cests. 

Tho above second appeal has been filed 
inthisConrt and the preliminary objection 
is raised by Mr. Rao, for (he respondent 
No. 1, that no second appeal lies, and he 
relies, in (he first place, upon section 54 of the 
Land Acquisition Act. That provides that;— 

"Subject to the provisions of the Code of 
Civil Procedure applicable to appeals from 
oiigiiial decrees, an appeal shall lie to the 
High Court from the award or from any 
part of the award, of the Court in ary 
proceedings under this Act.” 

Now section 06 of the Code of Civil Pro¬ 
cedure ( V of 1008 ), first clause, is as 
follows :— 

"Save where otherwise expi’essly provided 
in the body of this Code cr by any other 
law for the lime being in force, an appeal 
sliJiU lie from every decree, pns.sed by any 
Court, exercising original juiisdiction to tho 
Court au(hcri/.ed to hear appeals from the 
decisions of such Court, ’* 
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The extreme difficulty in this case arises 
in consequence of two decisions of the 
Bombay High Court, first, Isiilkanth v. 
Collector of Thana (1), decided under the 
former Land Acquisition Ad-, X of 1870, 
where it was held that that Act did not 
provide for or contemplate an award for 
compensation being enforced against the 
Collector by execution proceedings, and there 
is no general law which enables a Civil 
Court to enforce such a statutory liability, 
when imposed upon a Collector or other civil 
officer by means of execution proceedings 
without a suit. And Farran, 0. J., at p, 808 
says : “In the above view, it is unnecessary 
for me to consider whether an award made 
under the provisions of Act I of 1891? can 
be enforced against the Collector by execu* 
tion proceedings. That is a complex problem 
which has been set by the Legislature for 
solution by the Judges. Such problems 
often arise when the provisions of one Act 
are introduced by reference into another 
and incorporated with it.** We may mention 
in passing that we entirely agree with that 
remark, and this is the second occasion, 
within a short time, on which we have 
had to animadvert upon this mode of 
Legislation. 

That case was expressly followed in the case 
of Ladha Ehrahim cV Co. v. The Assistant 
Collector of Foona (2), where Scott, 0. J. says : 
“With regard to the first question, we think 
the reasoning of the majority of the Court 
in Eilkanth v. Collector of Thana (1) suffi¬ 
ciently establishes that an award under the 
Land Acquisition Act of 1891 is not a decree 
or order capable of execution under the 
Code of Civil Proesdure and is, therefore, not 
within the purview of the section.” But in 
Zemindars of Dhar v. Rana (3), it was 
decided that an adjudication made by a 
Court under either section 20 or 30 of the 
Land Acquisition Act, 1894, or on appeal 
under section 54 by the Chief Court as to 
compensation or apportionment of compensa* 
tion is tantamount to a decree within the 
meaning of section 2 of the Code of Civil 
Procedure and capable of execution, and 
that a party entitled to any benefit under 
a decree passed in an appeal under section 
54 is entitled to recover the same by process 

(1) 22 B. 802. 

(2) 12 Bora. L. 839 at p. 843; 8 Incl. Cas. 166; 35 
B. 146. 

(3) 53 P. R. 1906;.l03 P. L. R. 1906. 


of execution through the Court which passed 
the original decree or award. 

In that case, the Punjab Chief Court 
distinguished Nilkantk v. Collector of Thana 
(1) upon the ground that the effect ot the 
provisions of the Act of 1894 on the question 
before the Court was not decided, and they 
quote the words which we have above set 
out from the judgment of Farran, C. J. 

We must now refer to section 53 of the 
Land Acquisition Act, which provides that; — 
“Save in so far as they may be inconsistent 
with anything contained in this Act, the 
provisions of the Code of Civil Procedure 
shall apply to all proceedings before the 
Court under this Act.*’ 

The following passage from the judgment 
of the Punjab Chief Court is so important 
to this present cise that we set it out at 
length :— 

“A comparison of the provisions of the pre¬ 
vious Act X of 1870, with those of the pre¬ 
sent Land Acquisition Act, appears to show 
that proceedings in Court have now been al¬ 
most entirely assimilated to those of an or¬ 
dinary civil suit. The former Act prescribed 
a special procedure which had to be followed 
by the Court, and in the matter of appeal, the 
provisions of the Code of Civil Procedure for 
regular appeals had to be followed, vide sec¬ 
tions 35 and 39. By section 36, the provisions 
of the Code as to adding parties, adjoui nment.s, 
death, marriage, and insolvency of parties, 
summoning of witnesses and their attendance, 
examination of parties and witnes.ses, 
production of docuTnents and commission 
to examine witnesses and to make local 
inquiry were made applicable so far as 
they conld be. The present Act, section 53, 
makes the Code applicable generally to all 
proceedings under the Act, except where in¬ 
consistent with anything in the Act itself. 
This would appear to ba a notable departure 
from the policy of the previous Act. In our 
opinion, therefore, adjudication as to compen¬ 
sation or apportionment of compensation is 
tantamount to adecree within the meaning of 
section 2 of the Code of Civil Procedure, 
though called an award in tiie Act. There is 
an overwhelming mass of autliority for treat¬ 
ing the award of the Court as a decree for 
purposes of appeal. See Shco Fattan Rni v. 
Mohri (4), yiuhammad Ali Am^ad Khnn 


(4) 21 A. 354. 


514 


INDIAN OASES. 


[1912 


JfATHDBKAI f. MANORDAS, 


V. Secretary of State for India (5). The 
meraoraDdnm of appeal is stamped as one 
from an original decree. As far as we know, 
there is no authority to the contrary. The 
judgment of their Lordships of the Privy 
Council in Ttajah Jsilmoni Singh v. i?am 
Bandhu Rai (6) to the effect that the settling 
of the amount or the distributing of the 
compensation by the Court is final and 
conclusive, snpporis the same conclusion. 

There is no good ground whatever for 
holding such a decree to be merely a declara¬ 
tory one. Not only is there nothing in the 
Act to support the contention, but the whole 
scheme of the Act seems to negative any such 
conclusion. Under the Act when a reference 
is made to the Court, the Collector is required 
by section 31 to deposit the amount of com¬ 
pensation under his awaid in the Court, and 
the remaining sections of Part V of the Act 
show that the Court is vested with plenary 
authority in dealing with the money. It is 
not reasonable to infer under the circum- 
stnces that the Court’s adjudication is merely 
declaratory, and that it is incompetent to 
take any action in respect of its award or 
decree. The provisions aforesaid clearly 
require it to take action in various ways. A 
statute framed fora particular object ought 
to be deemed sufficient in itself, in the 
absence of clear indications to the contrary, 
to carry out that object. Moreover, the 
Legislature cannot be presumed to favour 
multiplicity of proceedings. 

“We, therefore, hold on the first point that 
the award is a decree which is capable of 
execution.” 

This decision was not referred to in Ladha 

Bhrahims c.ise (2). Hut it appears to us 

that, reading together sections 53 and 54 of 

the Land Acquisition Act with section 9d of 

the Code of Civil Procedure, it must he 

taken to have been the intention of the 

Legislature to put awards under the Land 

Acquisition Act on the footing of decrees 

Otherwise we cannot understand how the 

procedure applicable to appeals from original 

decrees can be made applicable to what 
are not decrees. 


it IS perfectly tn.e, ns Mr. Rao argu 
that hy section of tlie (h„ie of Civil P 
cedure, a 'decree " is defined as " the fon 

"'I'ich, so 

(ti) 8 1. A.iiO; 7C.f88; lor. I.. I!. 393, 


as regards the Court expressing it, con¬ 
clusively determines the rights of the parties 
with regard to all or any of the matters in. 
controversy in the suit,” The word “ suit ” 
has not been, defined in the Code of Civil 
Procedure, and the latter half of section 582 
of the former Code of Civil Procedure, in 
which it was declared to include an appeal 
in certain cases, has not been reproduced in 
the new Code of Civil Prcedure. But it has 
been held in Calcutta, with reference to the 
Bengal Court of Wards Act IX of 1879, that 
the terra suit” includes all conteutious 
proceedings of an ordinary civil kind, whether 
they arise in a suit or proceedings. See 
Bhoopeniro Narain Butt v. Baroda Prosad Roy 

(7), and Hurro Chunder Roy Gkowdhry v. 
Sooradhonee Debia (8). In a later case, 
however, a less certain view seems to have 
been taken, audit was said that a** suit” 
ought to be confined to such proceedings as 
under that description are directly dealt 
with by the Code of Civil Procedure, or such 
a«, by the operation of the particular Acts 
which regulate them, are treated as suits. See 
]Vafkim V. Fox (9), We do not find any¬ 
thing in the Land Acquisition Act inconsist¬ 
ent with the view we aie putting forward; and 
section 53 of that Act has the operation of 
putting proceedings before the Court on the 
same footing as proceedings in a suit, it 
seems to us. 

If we are right in saying that the award 
is a decree, then section 93 of the Code of 
Civil Proceedure lays down that an appeal 
shall lie from every decree passed by any 
Court exercising original jurisdiction to the 
Court authorized to hear appeals from the 
decisions of such Court. 

Now, the amount in dispute being less than 
Rs. 5,0:0, by Bombay Civil Courts Act XIV 
of 1869, section 16, the appeal lies to the 
District Judge, which by that section “is the 
Court authorized to hear appeals from the 
Subordinate Judge.” See section 96 of the 
new Civil Procedure Code. Aiid this has 
l)pen expressly so held in Ranchhodhhai VaB 
lai'hhni v. The OoUector of Kaira (10), where 
the learned Judges, Chandavatkar and Heaton, 

(7) 18 C. 500 at p. 504. 

(8) B. L. 11. Sup. Vol. 985 at p. 988, 990; 9 W. 
R. 402. 

(9) 22 C. 943 at p. 948. 

(10) 11 Oom. b. R. 317j 33 B. 37lj 2 Ipd. Cas. 492, 
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JJ., apply the reasoning in Laxtni v. A6a(ll). 
With regard to this decision, however, it is 
to be observed that in the case of Balaram 
Bhramaratar Ray v. Sham Sunder Narendra 
(12), where the amount in dispute was 
less than Rs. 5,000, the Calcutta High Court 
held that the appeal lay to the High Court. 
There, at page 529, the learned Judges say as 
follows : — 

“Upon the question raised in the Rule, 
namely, whether the District Judge was right 
in holding that the appeals iu these cases lay 
not to his Court, but to the High Court, we 
are of opinion that the answer ought to be in 
the a6Brraative. It is true that by section 39 
of Act X of 1370, it was provided that the 
appeal shall lie to the High Court, unless 
the Judge whose decision is appealed from is 
not the District Judge, iu which case the 
appeal shall lie in the first instance to the 
District Judge; but that Act has been repeal¬ 
ed by Act 1 of 1894, and the only saving 
clause is that in sub-section (2) of section 2, 
which provides that all proceedings commenc¬ 
ed under the Land Acquisition Act (X of 1870) 
shall, as far as maybe, be deemed to have 
been commenced under the Act of 1894. We 
must, therefore, look to the provisions of Act 
I of 1894) to see whether an appeal lies 
or not, and, if any appeal lies, to wha^ 
Court. 

*'Now section 5-1 of Act I of 1894 enacts: 
'Subject to the provisions of the Code of 
Civil Procedure, applicable to appeals from 
original decrees, an appeal shall lie to the 
High Court from the award or from any part 
of the award of the Court in any proceed¬ 
ings under this Act.’ The proceedings in 
these cases, though commenced under the 
old Act, most, by virtue of the provisions 
of sub-section (2) of section 2 of Act I of 1894, 
be deemed to be proceedings under the latter 
Act. That being so, section 54 would apply 
to the case, and under that section, the appeals 
lie to the High Court.” 

Sat, in accordance with the usial practice 
in these cases, we must follow the judgment 
in Ranckkodbhai Vallavbhai v. The Collector 
of Kai'ra (10), above referred to, and hold 
that no appeal lies in this case to this Court. 

But the question remains whether a 
second appeal lies to this Court from the 

(11) 32 B. 634; 10 Bom. L. R. 924. 

(12) 23 C. 6^6. 


decision of the District Court sitting in 
appeal from an award of the Assistant 
Judge’s Court made under the Laud Acquisi¬ 
tion Act. 

Under section 100 of the Code of Civil 
Procedure, a second appeal lies to this Court 
from any decree passed in appeal by a Court 
subordinate to it. In the Punjab c.ase above 
cited, it was held that an award made by a 
District Court under the Land Acquisition 
Act is a decree, because section 53 of the 
Act directed that the provision.s of the Code 
of Civil Procedure shall apply to all procaed- 
inga before the Court under the former Act. 
A decision of the District Court under the 
Land Acquisition Act is called in the Act 
itself an “Award” and the question of appeal 
is dealt with in section 54. Only one appeal 
is allowed by that section; the right to appeal 
is a creation of Statute. Had it been the 
intention of the Legislature to aliow a right 
to a second appeal also in such cases, it 
would have said so. We cannot infer such 
a right merely from the language of section 
53, because, had the general words of that 
section been intended by the Legislature 
to apply the provisions of the Code relating 
to appeals also to second appeals, section 54 
would have become unnecessary. The irre¬ 
sistible inference is that no second appeal 
lies to this Court from an award made by a 
District Court in appeal from an award made 
by ail Assistant Judge’s Court, whether the 
award is treated as a decree or not. 

Thi? second appeal must, therefore, be 
di-smi^sod with costs on the ground that it 
does not We. 

Appeal dismissed. 


CALCurrA HfOH couar. 

Srcond Civil Appevl Xo. 176 A ok 1909. 

June 10, 1912. 

Present: —Mr. Justice CaruJaff and 
Mr. Jusiico Chapman. 

BHCJPBXDRA KUMAR OHAKRATARTI 

—Pl.\intikp—Appellant 

versus 

PYARI MOHAV ROY and others — 
Defendants—Respondents. 

Civil Pi-ocedure Code {Act V of 190S9, 100 —•S’t'ro/t.Z 

App’at — Findin<^ of lower Appellate Court based ufn'H 
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nlleyed evidence not existing in record —Decision ‘Von« 
irary to latv'\ 

The circumstance tliat a fintling of a lower Ap¬ 
pellate Courtis based mainly upon evidence which is 
explicitly referred toand avowedly re-produced in the 
judgment, but is not to be found anywhere in the re¬ 
cord, vitiates the decision and renders it contrary to 
law within the nieaning of section 100 of the Civil 
Procedure Code of 1908. 

Jiihee Amecron v. Shaikh Chcrag Ah\ 2-i W. R. 343, 
relieil upon. 

Appeal from the decree of the Disiricb 
Judge of 24«Pergannah9, dated May 3rd, 1909, 
reverBing that of the Sab-Jndge of 24-Perg- 
aimahs, dated Jane 19th, 1907. 

Babus Nil Matlhab Bose and Shiba Prosonna 
Bhalfacharyyo, ior the Appellant. 

Dr. Bath Behary Qhose, Babus MohenJra 
Noth Boy and Krishna Prosad Sarhadhiknrty 
for the Respondents. 

•JUDGMENT.—This is an appeal against 
a decree of the Distiicb Judge of the 
24-Pergannaha reversing a decision of a 
Sabordinate Judge and dismissing a .suit 
for the recovery of possession of some 
GOO highas of land in the Sundarbans. 
The plaintiff’s vendor, Sliania Charu 
Dae. obtained from the landloid, the third 
defendant, on the 22nd June 1909, a per¬ 
manent lease for the reclamation of a chak 
in the lot known as Jeha Khal; and the first 
defendant obtained a similar lea.se on the 
12th August following, of two adjoining 
ckaks, one to the north and the other to the 
east, of the chak, of Shflma Churn Das, The 
plaintiff charged that the defendant had, by 
erecting an embankment south of theBhardut 
Khal, which was fixed by the leases as the 
northern boundary of (he former’s chak and 
the southern boundary of the first of the 
latter’s chaks, encroaclred upon, and wrongfully 
taken possession of, the land in suit. The 
tir.st Court gave the plaintiff a decree subject 
to the payment to the defendant of the ex- 
penso.s actually incurrtd by (he latter in re¬ 
claiming the land.'.-; hut on the defendants’ 
appeal, (he suit was di.sinissed in foto, and 
tlie plaintilT has now preferred tlii.s second 
appeal. 

Tlie lear ned Di.strict .Iiidge has found that 
there was in the lea.se (by wliieh he must 
have rnoarit each of the lease.s) a clause pro¬ 
viding that, there should he a consultation and 
a?!-aiigeineiit lietween the parties regarding 
the precise division of the lands covered by 
the t wo; that, in pursuance Af this under¬ 
standing, it was ngi ced between Shama Churn 


Das and the defendant that the enabankmunt 
complained of should be erected on the 
boundary and that the embankment was 
erected accordingly. These are undoubtedly 
findings of fact, and it has been strongly 
pressed upon us by Dr. Ghosh that, as such, 
they are conclusive and cannot be questioned 
on second appeal. Prima facie^ certainly, 
it would seem to be so; and we are fully alive 
to the limitations imposed on us by sec¬ 
tion 100 of the Code of Civil Procedare of 
19CS and the ruling.s of the rJudicial Com¬ 
mittee in such cases as Durya Ghowdhrani v. 
Jawahir Singh Ghowdhrt (1) and Ramratan 
Sukal V. Nanhi (2). But in this instance, 
the first of the learned District Judge’s 
findings involves a construction of title-deeds 
which is not above criticism. Acd the 
second is based mainly upon evidence which 
is explicitly referred to and avowedly re-pro¬ 
duced in the judgment, but is^ot to be found 
anywhere in the record. j^Phe latter cir¬ 
cumstance, at least, must, in our opinion, be 
held to vitiate the decisio^i and render it 
’contrary to law.” Shamachandra’s son 
.swears,” so runs the judgment, * that there 
was such a c'lnsuUation” (that is to say, a 
consultation between Shamacharan Das and 
the defendant as to the demarcation of the 
boundary between tlie lands leased), “and 
that Shamacharan agree! to the divivSion that 
was propose!; Shamacharan’s .son .swears 
that he went and pointed out to Peary 
Mohan’.s people where the bundh was to be 
built,” and “Ram D.is, Shamiohxran’s son, 
swears that he went and saw this hundh when 
it had been built, and approved of it.” Now, 
we have read the whole of the evidence with 
care, and we find that, as has been submitted 
by the learned Vakil for the appellant before 
us, there is no trace of any statement.s such 
as those quoted. The only “consultation” of 
any sort, to which Ram Das alludes, was one 
between himself and the plaintiff when they 
together called upon a Pleader in connection 
with the contemplated conveyance to the 
latter; and uowliere does Ram Das say that 
he agreed to the division proposed by the 
defendant, or that he saw the embankmeub 
complained of after it had been erected and 
approved of it. And Kartik, who was 
Slmmacharairs peon and is the only witness 

answering that de.scriptiou, far from asserting 

(1> 17 I. A. 122; 18 C. 23. 

(2) 19 I. A. 1; 19 C. 249. 
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that he pointed out to the defendant's people 
where the embankment was to be made^ 
strennoasly declares that he opposed its 
erection and desisted only because he was 
threatened with death by Peary Mohan’s 
emissaries. Now, here the learned District 
Judge has committed himself to a much 
graver mistake than the mere misunder¬ 
standing of the effect of a witness’s deposition: 
lie has referred to evidence which does not 
exist at all, and has based his decision princi¬ 
pally, if not entirely, upon it. The case is 
really very similar to that of Bibee Ameerun 
V. Shaikh Cherag Ali (3), in which Ghosh and 
Mitter, JJ., observing that when the main 
ground which a Judge below takes has no 
existence, the Appellate Court cannot be 
sa-tisfied that his estimate of the evidence was 
a proper one, remanded the appeal for a 
re-consideration of the evidence as it really 
stood, and not as it had been supposed to 
have stood. We feel that we ought to pur¬ 
sue the same course here, discharge the decree 
of the learned District Judge, and direct that 
the appeal be re heard. The costs will 
abide the result. 

Appeal allowed] Ga.se remanded. 

(3) 24 W. U. 343. 


BOMBAY HIGH COURT. 

First Civil Ai’rg\L No. 83 or 1910. 
November 13, 1911. 

Sir N. G. Chandavarkar, IvT , 
Judge, and Mr. Justice Russell. 
MAl.KAJFPPA MADIV.\L,.\PPA BULLA 

—Appellant 


versna 

The SFORETARY of STATE — 

Respondent. 

LimUntion f o/" 1877^, Srii. U, Art. to 

set aside ultra vires —finnh'tij L-nvl It.retiK.' Cade 

(Act V of 1879), Sii. 73, 13 >— inwcr fo inter* 
fere with private propertij. 

If a Collector purports to deal with land which is 
^rwuft Jacic tlie property of an ijuli%'idu;vl who has 
been in peaceful occupation thereof .and not of the 
(Tovorninent, he is not dealing with tliat 1 u»d in his 
ollicial caparity but is acting ultra vires. 

Article 11 of the Limitation Act, 1877. does not 
apply to a suit to set aside an order which is ultra 
virci! of thcofKcor passing tho order. 

Stirannauna v. Secretary nf State for India. 21r J3. 435 
at p. 455; 2 lioin. L. 11. 2(51, Abajiv. t^erretary of^tnte 
for India, 2'Z B- 579 at |». 582, Bejoy Chand Mahatnb 
B^fhadwrv. Kriito Mohini Duisi, 21 C. 02(5, relied upon. 


First appeal from the decision of the 
District Judge of Dharwar, in Civil Suit 
No. 3 of 1908. 

Mr. Goyaji with him Mr. G, S. Mulgaokar, 
for the Appellant. 

Mr. O. S. Rao, Government Pleader, for the 
Respondent. 

JUDGMENT.—The plaintiff herein sued 
to be declared owner of a piece of ground 
in Mouje Gadag measuring eight feet long 
from North to South and thirty-three feet 
broad from East to West, immediately to 
the south of the present building of the 
plaintiff and aUo for an injunction to 
restrain the defendant, the Secretary of 
Slate, from interfering with the plaintiff’s en¬ 
joyment of the ground or extending his build¬ 
ing thereover. Although the plaint does not, in 
80 many words, pray to set aside the Deputy 
(Collector’s order hereinafter set out, still para. 
4 which says c^i'a that “ this order is 

erroneous and illegal. Government had no 
title whatever to the plot ” obviously involves 
such a consequence. It appears that the 
plaintiff purchased first a plot of land from 
the Basel Mission, which is marked on the 
plan (Exhibit 18) measuring as stated in the 
deed (Exhibit 10), fifty-six feet East and 
West to the North, twenty-nine feet East and 
West to the South, and fifty-seven feet on 
the east side and fifty-four feet ou the west 
side, the Southern boundary being given as 
Government Betta land. Subsequently, the 
plaintiff bought another piece of laud to the 
North of the former thirty-five feet East to 
West and eight feet North to Soutli, and the 
plaintiff has built upon the said pieces of 
ground. 

The learned Judge in the Court below lias 
found, and we have had no argument 
addressed to us t^ the contrary, that the 
plaintiff purchased and is entitled to sixty- 
two feet from North to South, but that, as 
a matter of fact, he has up to the present 
time built over only sixty feet; in other 
words, that he is entitled to build over a space 
of two feet further to the South than what 
he has already built over. 

On the 27th December 1903, the District 
Deputy Collector passed the order (Exhibit 
24), the effect of whicli was to restrain the 
plaintiff from building over the said two 
feet. It was in the following terms:_ 

“I personally inspected the ground in dispute 
and also took measurements. It ia not now in 
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tlie condition in which it was when it was pur¬ 
chased, The building of that time is remov¬ 
ed and the present one is newly built. In 
tlie deed of sale under which this ground 
was purchased, the boundaries of the ground 
purchased have been mentioned. It is 
mentioned therein that on the North there 
is the backyard of Gowda. Recently, out 
of that backprd, a portion adjoining 
this ground in di.spute was got by 
Malkajappa by way of purchase. To the 
East thereof, he now holds what has now 
come to the share of Dyamangowda. The 
old wall built on the boundary of the back¬ 
yard of his share exists now. That wall 
alone is the index to determine the ground 
purchased. In the deed of sale, the measure¬ 
ments of four sides have been mentioned. 
Jrom the corner between the North and the 
East, (that is), from the North-East corner of 
tho above wall,the measurementNorthtoSouth 

from the corner to the East along the whole 
length of the building is fifty-seven feet, 
Malkajappa says that the measurement of the 
building should be taken in a straight line and 
that thus the ground up to the point at which 
it measures fifty-seven feet to the South 
belongs to him. What he says is not correct. 
In the deed of sale, it is mentioned that 
towards the East the measurement of the 
building including an open ground and trees 
is fifty-seven feet. It is also mentioned that 
the measurement East to West is fifty six 
feet towards the North. These two measure¬ 
ments are found to be correct if they are 
taken from the above-mentioned North East 
corner. What Malkajappa says is wrong. 
Ihe building now existing and the measure¬ 
ment in the sale-deed tally (a difference of 
one foot or half a foot is not of any import¬ 
ance. Now, after the dispute arose, the 
Circle-Inspector took measurements accord- 
mg to scale. They might not have been 
taken in that manner when they were 
entered in the deed of sale formerly). Prom 
the existing condition, it does not appear that 
the Government land is included in the 
building now built by Malkajappa. There¬ 
fore, it does not appear necessary to take 
luither steps in this matter. But now the 
building should not be allowed to he extended 
on ilie iSoutli over a laiger space than it 
occupies at piesent. It should be allowed to 
liiuuiii ill ils^ pioimciieioufl, besides 


[idl2 

informing Malakajappa in writing of the 
above decision, steps should be taken to 
supply a dakhla (a copy of it) to the 
village also.’* 

We have set the order out at length, for 
it seems to us that it is an order which 
interfered with the plaintiff's possession 
so as to give rise to a cause of action, and 
not simply administrative orders which need 
no setting aside.” See per Parsons, J., 
ourannanna v. Secretary of Stat:i for India 
(1). The plaint was filed on the llth of 
August 1808, and the defendant has raised 
a plea of limitation, under Article 14 of the 
Limitation Act of 1877. The plaintiff in 
his plaint says that he unsuccessfully filed 
before the Revenue authorities appeals 
against the District Deputy Collector. But 
we agree with the learned Judge’s opinion 
that that fact will not affect the question 
of limitation. See Abaii v. Secretory of State 
for India (2), The learned Judge held, as 
we have pointed out, that the plaintiff is in 
fact entitled to the two feet extra to the 
south of his present building; but that the 
suit is barred under Article 14 of the 
Limitation Act. 

The question we have to decide is: Is 
this view correct? It is admitted that the 
Deputy Collector in, passing the said order, 
purported to act under section 37 of the 
Land Revenue Code, which runs thus:— 

All public road|t, lanes and paths, the 
bridges, ditches, dikes and fences, on, or 
beside, the same, the bed of the sea and of 
harbours and creeks below high-water mark, 
and of rivers, streams, nalas^ lakes and lanks, 
and all canals, and water-courses, and all 
standing and flowing water, and all lands, 
wherever situated, which are not the pro¬ 
perty of individuals or of aggregates of 
persons legally capable of holding pro¬ 
perty, and except in so far as any rights 
of such persons may be established in or over 
the same and except as may be other¬ 
wise provided in any law for the time being 
in force, are and are, hereby declared to 
be, with all rights in or over the same, or 
appertaining thereto, the property of Govern¬ 
ment; and it shall be lawful for the Collector, 
subject to the orders of the Commissioner, 
to dispose of them in such a manner as he 

(1) 24 B. 435 at p. 455; 2 Boin. L. R. 261. 

(2) 22 B.*679 at p. 582. 
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may deem fit, or as may be authorized by 
general rules sanctioned by Government, 
subject always to the rights of way, and all 
other rights of the public or of individuals 
legally subsisting. 

"JSxplanation: —In this section nigh-water 
mark’ means the the highest point reached 
by ordinary spring tides at any season of the 
year.” 

Obviously, the important words in that 
section are **all lands, wherever situated, 
which are not the property of individuals, etc., 
and except in so far as any rights of such 
persons may be established in or over the 
Biine.” 

Section 135 of the Land Revenue Code 
runs as follows*.— 

‘"Any suit instituted in a Civil Court to set 
aside any order passed by the Collector under 
section 37 or 129, in respect of any land 
situated within the site of a village, town or 
city, shall be dismissed, although limitation 
has not been set up as a defence, if it has not 
been instituted within one year from the date 
of the order.” 

Article 14 of the Limitation Act of 1877 
runs as follows :—“ To set aside any act or 
order of an officer of Government in his official 
capacity, not herein otherwise expressly 
provided for. ” The words “or order” were 
not in the Limitation Act of 1871. The im¬ 
portant word.s in that Article are ‘'in his offi¬ 
cial capacity. ” Judging of this c.ise by the 
light of this legislation alone, it appears to 
us that, if a Collector purports to deal with 
laud which is pruna/ jc/c the prop 0 rty of an 
individual, who has been in peaceful occupa¬ 
tion thereof and not of the Governmetit, and 
passes an order with reference thereto, he is 
not dealing with that land in his official 
capacity, but is acting vires. If this is 

BO, then the judgment of Jenkins, C. J., in 
Surannanna v. Secrvf'iry of Stat'- for India (1), 
is directly applicable ; so also is Bejoy Chatid 
Mahatab Bahadur v. Kristo Mohini Dasi ('6) 
(see especially Trevelyan, J.’s judgment in 
that case); and Balvant Ramchandra v. 
Secretary of Stite for Iwlia (4). We have 
read the three judgments in Surannanna s 
case (1) but have been quite unable to 
differentiate this case from the judgment of 
Jenkins, C. J., nearly the whole of whose 
judgment is applicable to the present case. 

(3) 21 O. 02G. 

(.4) 29 B. 4GUi 7 Bom. L. U. 497. 


If we are right in this opinion, it follows 
that the decree in the lower Court must be 
reversed and the decree we would pass 
is:—Declare the plaintiff entitled to the strip 
of land measuring two feet North and 
South and thirty-three feet East and 
West, and grant an injunction restraining 
the defeondant, his servants and agents, 
from interfering with his possession thereof, 
dismiss the plaintiff's suit in so far as 
he claims any relief in respect of the 
remaining six feet of the said southern 
strip and direct each party to bear his 
own costs throughout. 

Decree reversed. 


CALCUTTA HIGH COURT. 

Miscellaneous Civil Appeal No. 515 

OF 1911. 

December 27, 1911. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

Mii,nshi RAJI3ANS SAHAY— Defendant— 

Appellant 

versus 

SOORJA L4L AND OTHERS—Plaintiffs — 

Respondent. 

Civil Procedure Code {Act V of ]90S), a. 104, .sftfa.s. 
(1) cl. (r)— Aypcnl — Award—Order modijijing aivard—^ 
Iloio far (tpifcalable. 

The provision in clause (o) of sub-section (1) of 
section 104 of the Civil Procedure Co<le that an ap. 
poal shall lie from an order modifying or correcting 
an award, docs not confer an unrestricted right of 
appeal, and whci*. an order has been made modifying 
an award, tljc validity of the whole award cannot bo 
called in question in an aj»peal })referrod against that 
orilcr, but tljo a|)pe!il is allowed against the order only 
in so far as it inodilies the award. 

Appeal from the order of the Sub-Judge 
of Gaya, dated September 21, 1911. 

Babu Jyotish Chandra Hazrn, for the Ap¬ 
pellant. 

Babus Umakali Muhhtrii and Khetra Mohan 
Sen. for the Respondents. 

JUDGMENT.—The sab.stantial question of 
law which calls for decision in this appeal 
relates to the construction of section 104, 
sub-section U), clause (c), of the Code of 
Civil Piocedure of 1908. That clause pro¬ 
vides that an appeal shall lie from an order 
modifying or correcting an award. On 
behalf of the appellant, it has been argued 
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that thia clause^ in effect, confers an un¬ 
restricted right of appeal; in other words, that 
when an order has been made by which an 
award has been modified or corrected, in an 
appeal preferred against that order, the vali¬ 
dity of the whole award may be called in 
question. On behalf of the respondent, it 
has been argued, on the other hand, that the 
true effect of the clause is to allow an appeal 
against the order only in so far as it modifies 
or corrects the award. In our opinion, there 
is no room for controversy that the conten* 
tion of the appellant is unfounded. If the 
argument of the appellant were to prevail, 
the result would be that the party in whose 
favour the asvard has been modified or cor¬ 
rected would be at Ubeity to prefer an appeal 
and to question the propriety of the award in 
so far as it went against him. This could 
hardly have been intended by the Legisla¬ 
ture. In the case before us, the appellant 
was the defendant in an action for money 
commenced against him by the plaintiff, 
respondent, The matters in controversy 
were referred to three arbitrators who sub¬ 
mitted their award in due course. The 
defendant took exception to the award on 
all possible grounds The Subordinate Judge 
considered those objections in detail and over¬ 
ruled every one of them except the objection 
as to costs. He held that the arbitrators 
had no authority to make an award as to the 
costs of the litigation. The result was that 

the Suboidinate Judge modified the award 

in 80 far as the order for costs was concerned 
and confirmed the award in every other 
respect The appellant now contends that 
as an order had been made modifying the 
award, although the modification is in hia 
favour, he ie entitled in the present appeal 
to re-agitate all the questions on the merits 
which were decided against him by the 
Subordinate Judge. In support of thia view, 
jefereiK'e has been made to decifliona under the 
(/ode of 1882, of which Kali Prosanno Ghose 
V. liaiani Kant (1) may be taken as the type, 
where it was lield that upon an appeal against 
a decree made iti accordance with an award 
it was competent to the Court to consider 
whether tlieie was any legal awai'd on which 
a valid decree could be founded. Those 
decisioii.s are of no assistance to the appellant, 
wlioso case must bo determined with refer- 

( 1 ) ‘Jo C. iil. 


tl9l2 


ence to the terms of the provisions of the 
Code of 1908, We are, therefore, of opinion 
that the only question open for consideration 
in the pre.sent appeal is the question of costs. 
In so far as that question h concerned, it 
has not been suggested that it is in any way 
improper. 

The result, therefore, is that the order of 
the Court below is affirmed aud this appeal 
dismissed with costs. We assess the hearing 
fee at one gold mohur. 


Appeal dismissed. 


BOMBAY HIGH COURT. 

OaioiNAL Civil Suit No. 400 op 1911. 

October 19, 1911. 

2'resenii —Mr. Justics Haywaid. 

MAHOMED JUSAB HAJf ADAM 
NURANl —Plaintiff 
versus 

HAJt ADAM HAJI O03MAN NURANl 

— Deprndant. 

H lyxio — ^fiiintenmice—Minor jfon— 
Right to mnintennnee not dependent on custody—Charge 
on property of father—High Court—Law applicable to 
MiOiammndan family relations—English Laiv—Hindu 

Metnons. 

When the family relations of Muhammadans, such 
Hs marriage, guardianship ami maintenance, come 
into litigation before the High Court of Hombay, the 
Court should bo guided by the laws and usages of 
Muhainniadans. The English law of family relations 
cannot bo applied to such cases. 

Tho rights of maintenance are enforceable under 
Anglo-Muhammadan Law and the right to enforce 
them under section 9 of the Civil Procedure Code is 
unaffected by tho fact that there is a concurrent per¬ 
mission for their onforcomont in Criminal Courts un- 
dor section 488 of the Criminal Procedure Code. 

Under ^fuhammadan Law, a minor son can sue his 
father for maintenance. This right to maintenance 
can bo enforced against the father even when tho cus¬ 
tody of the minor is withheld from tho father and the 
minor is in tho lawful custody of his mother. 

Emperor y. Ayskabai, 6 Bom. L. U. 536- 1 Ci I T 
599, relied upon. a i.. o. 

The maintenance of a minor son cannot be charcrod 
on the father’s property. ® 

r«rc/u d/emons are governed by the principles of 
I.mdu Law with regard to inheritance and suc- 
cession only and not with regard to maintcnanco. 

Haj, ^oor Mahomed y. Macleod, 9 Bom. L. U 274 
not approved. • «. ^v, 
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Messrs. Dastur and Havelivalla, for the 
Plaintiff. 

Messrs. Jinmh and Bssai^ for the 
Defendant. 

The plaintiff a minor son, 
sues by his next friend, his mother, to 
recover maintenance from the defendant, 
his father. The plaintiff is a boy under 
seven years of age and in the lawful 
custody of his mother wlio has, however, 
boen divorced by his father. It is 
sought to charge the maintenance on the 
father's property. The parties are Qutchi 
T^etnohs subject in matters of inheritance 
and succession to Hindu law. 

The defendant pleads that a minor son 
cannot sustain a suit for maintenance 
against his father and that the amount 
claimed is excessive and not chargeable on 
the father’s property. 

The first question to decide is the law 
applicable to the case. It has been contended 
that the English law under which the father’s 
duty to provide maintenance is a moral and 
not a legal obligation, as pointed out at page 
il4, para. 266 of Vol. 17 of Halsbury’a Laws 
of England, is applicable under the terms of 
the Letters Patent of 1823, continued in force 
by clause 19 of the present Letters Patent of 
this Court. Those terms are as follows: 
Yet, nevertheless, in the cases of Mahome- 

^3.ns.. their inheritance and succession to 

lands, rents and goods, and all matters of con¬ 
tract and dealing between party and party 
shall be decermined in the case of Mahome- 
dans by the laws and usages of the Mahome- 
dans...or by such laws and usages as the same 
would have been determined by if the suit 
had been brought and the action commenced 
in a Native Court,’’ Those terms would 
appear not to include family relations such as 
marriage, guardianship and maintenance, but, 
at the same time, they do not expressly ex¬ 
clude recourse in such cases to the laws and 
usages of Mahomedans. No authority has 
been quoted for the application of the Eng¬ 
lish law of family relations and there are 
manifest diflScalties and objections in the way 
of such application. Where the family rela¬ 
tions of Mahomedans come into litigation, 
there remains, therefore, nothing for guidance 
except the laws and usages of Mahomedans, 
and such laws and usages have, as a matter of 
practice, it is believed, been followed in such 
oases in this Court. 


It has, however, been contended that in any 
case the Muhammadan law as to maintenance 
is a law of imperfect obligation imposing 
a moral and not a legal obligation. The 
distinction between laws of perfect and im¬ 
perfect obligation has been discussed in detail 
by Abdur Rahim at page 62 of his Principles 
of Mahamraadan Jurisprudence, where he has 
described the laws as fo domestic relations 
to be laws of perfect and not imperfect 
obligation Later on at page 343, Abdur 
Hahim has referred to the maintenance of 
children being a right against their father. 
So alse Wilson, in Chapter VI of his Anglo 
Muhammadan Law, lias treated the rights of 
maintenance as rights enforceable under 
Anglo Muhammadan Law, and in para. 142 
has asserted the right of minor sons to main¬ 
tenance from their father on the authority of 
page 456 of Baillie’s Digest. The remarks 
of Trevelyan in Chapter XXH of his Law 
Relating to Minors would not appear to be 
based on any authority relating to Anglo 
Muhammadan Law. So that there would 
appear to be no reason to doubt that rights 
of maintenance are enforceable under Anglo 
Muhammadan Law. That being so, the right to 
enforce them in Civil Courts, under section 9 
of the Civil Procedure Code, is unaffected by 
the fact that there is a concurrent provision 
for their enforcement in Criminal Courts 
under section 4S3 of the Criminal Procedure 
Code as p>inted out in the case of Glvjua 
Kanta v. Oe/cU (1). 

It has, however, been farther contended 
that the right to maintenance c.inuot ba 
enforced under Muhammadan Law .so long as 
the custody of the minor is withheld from the 
father. But this would not appear to be tlie 
cise, for it lias not baen denied that the 
right to the coustody of tho minor plaintiff, 
who is a boy under seven years of age, rests 
with his mother even though .she has been 
divorced, and this right would appear to have 
been recogni/.ed by Muhammadan Law fur the 
benefit of children of tender age and to be 
independent of tlie obligation resting on the 
father to maintain liis children. These 
principles have been indicated upon the 
anthority of Hamilton’s Hedaya, pages 13S 
and 146, in Wilson’s Note.s to paras. 49 and 
107 of Ins Anglo Muhammadan Law, and have 

(1) C. 470; 13 C. w. N. 150; 3 I„cl. Ca.. -550. 
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been followed in the cise of Emperor v. 
Aj/shabai (2). 

Theie remains only for cDnsIderafcion the 
amount of maintenance to be allowed. It 
has been contended that bare sabsistence can 
alone be enforced and not maintenance accord* 
iog to the condition of life of the father. 
This ontenuon mast, in my opinion, be al¬ 
lowed iu default of express authority under 
Muhammadan Law', and no such authority has 
been quoted nor would appear to be forthcom¬ 
ing as stated iu Wilson’s Notes to pira. 140 
of his Anglo Muhammadan Law. Now the 
plaintiff has been offered, since hi.s mother’s 
divorce, Rs 7-8-0 a month which cannot, in 
ray opinion, be hel<l to be less than bare 
subsistence for a child under seven years of 
age. 

But in any case, it would, in my opinion, 
hardly be possible to award a higher main¬ 
tenance upon the evidence produced as to the 
father’s position in life. Prior to the divorce, 
the maintenance allosved for both mother and 
child was only Rs. 25 plus Rs. 9 for house rent 
though three years earlier as much as Rs. 30 
plus Rs. 13 for house-rent had been allowed. 
This appears from the correspondence between 
the parties, Kxhibit.s A aud B. This mainten¬ 
ance was paid out of the earnings from the de- 
fendant-father’.s shop aud rents received from 
two houses, and tlie defendant alleges the shop 
has been working for years at a serious loss 
aud that Rs. GO a month is all he gets 
for his share iu the two houses. On the 
other hand, the inotlier alleges the shop 
to be worth Rs. 100 to 150 a month and 
tlie rents six or seven hundred rupees, but 
there is nothing beyond t)ie mother’s own state¬ 
ment in support of her estimate of the income, 
which would appearto have greatly exaggerat¬ 
ed the father’s real position iu life, lb has 
only to be added that no authority has been 
quoted for charging the mainteuauce on the 
fatlier’s property and there would appear to 
be none under Muhammadan Law. No dis- 
intere.st can be claimed in the father’s 
property, for thougli tlie parties are Cutchi 
Memons, it is only with regard to inlieritaiice 
and succession tliat they can claim to be 
governed by the principles of Hindu Law. 
Reference was made to tlie case of lioji Eoor 
Mahomed v. Macliod (3), in support of a 

wider extension to Cnli-hi Moiuons of Hindu 

(2) ti Hull). L. K. 5HG; 1 Cr. L. J. 55‘J. 

U Hum. L. It. 271. 


Law. But that was a decision of a Single 
.Judge purporting to follow the Appellate 
Bench decision in the case In the matter of 
Ilaroon Mahinned (4), and it appears from the 
remarks at page 194 of that report that the 
decision rested actually on the application 
only of the rules of succession of Hindu 
Liw. It will not, therefore, conflict with the 
decisions in the cases of AKmedbhoy v. Oas- 
sumbkoy (5) and Bii Baiii v. Bii Sintok 

(G). 

Upon the issue whether the plaint discloses 
any cause of action—my flnding must accord¬ 
ingly be in the aSiriaatlve ; upon the issue 
whether the defendant is not entitled to have 
the plaintiff to live with him aud to maintain 
him in his own house—in the negative; upon 
the issue whether a minor Ontchi hlemon 
can sustain a suit for separate maintenance 
against his father and have the maintenance 
charged on the property in his father’s hands 
whether self-acquired or ancestral—that he 
cm sustain the suit but not so as to charge 
the mainbeuance on the father’s property; 
and upon the issue whether R^. 7-8 agreed 
to be paid for maintenance of the plaintiff in 
the ''talaknama'* of the 2nd April 1911 is 
not a proper amount of maintenance having 
regard to the position and income of the 
defendant, and if nob what other sum would 
be proper maintenance for the plaintiff— 
that Rs. 7-8 as agreed to be paid is a proper 
amount, Tliere must, therefore, be a decree 
in favour of the plaintiff declaring that he is 
entitled to rec^vei* from the defendant 
maintenance at the rate of Rs. 7-8 per month 
and for recovery of arrears at that rate due 
from the 1st March 1911 to judgment. As 
the plaintiff wa9<^ffered maiatenance at that 
rate before the iusbibutiou of these proceed¬ 
ings, each party must bear his own costs. 

Attorneys for the plaintiff: Messrs. Jehaugir 
}ilehta and Soaiji, 

Attorneysfor thedefeudant: Messrs. Tyabjee 

Dayahhai and Co, 

(•tj 14 H. Ifty. 

(.j) 13 n. 534, 

(6) 20 B. 53. 
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BAH SABUP V. JAOAN NATH FRASHAD. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

CiYiL Revision No. 134 ov 1911. 

April 3. 1912. 

Present: —Mr. Piggofcfr, J. C., and 
Mr. Lindsay, A. J. C. 

RAM SARUP AND OTHERS — JODGUENT- 
DEBTORs—A pplicants 
versus 

JAGAN NATH PRASAD — Decree holder 

—Respondent. 

Civil Procedure Code (Act F” 0 /1908^, j»if. 115 a»(Z 0 
XXI, r. 2 —Uncertified pai/ment, effect of,jor purposes of 
limitation—Wrong decision on a point of laiv amounts 
to illegality or material irregularity — Revision. 

A payment or adjustment, not certified or recorded 
in the manner prescribed by Order XXI, rule; 2 
cannot be recognized by the Court exocutiug the dec¬ 
ree e 7 en for the purposes of limitation. 

Musammat Sheorani V. Chandarpul, 13 O. C. 137; 
6 Ind. Cas. 1C09, followed. 

Roshan Singh v. ilf«M Din, 26 A. 36; A. W. X. 
(1903) 179, dissented from. 

Where by deciding a point of law erroneously, the 
Judge does what the law forbids hitn to do, his action 
amounts to an illegality or material irregularity which 
is liable to be corrected by the High Court in revi¬ 
sion. 

Application against an order of the District 
Judge, Fyzabad, dated 26th August 1911, 
rever.sing that of the Munsif, Fyzabad, dated 
3rd July 1911. 

Baba Rudardat Sinhn, for the Applicants. 

Pandit Oakurun Nath Misra, for the 
Respondent. 

ORDEU.—The facts of this case are set out 
in the order of reference dated the 13th 
Decmber 1911, and the point for deci;iion is 
whether, in view of the language of Order 
XXI, rule 2, sub-rule (3) of the Code of 
Civil Procedure of 1908, a Court executing a 
decree can, for the purpose of deci<litig 
whether or not the application for executi-ui 
is within time, recognize a payment made by 
the judgement-deblor which has not been 
certified or recorded in the manner prescribed 
by Order XXI, rule 2, sub-rules (1) and (2). 

As stated in the referring order, there is a 
long series of decisions of the various High 
Courts to support the proposition that such 
payments can be recogni.sed for the purpose 
of determining a nuestion of limitation. 
Most of these decisions are cited in the case 
reported in Roshan Singh v. Mata Di)i (1). 

On the other liaiiil, there is the decision in 

(1) 26 A. 06 ; A. W. X. (1903) 179. 


the contrary sense of a Judge of this Court iti 
Musammat Sheorani v. Chandarpal (2). 

All these rulings were passed with refer¬ 
ence to the terms of the last clause of section 
258 of the Code of Civil Procedure of 1882, 
which reads as follows: — 

Unless such a payment or adjustment has 
been certified as aforesaid, it shall not be 
recognized as a payment or adjustment of 
the decree by any Court executing the 
decree.” 

The corresponding provision of the new 
Code which applies to the case in hand is 
expressed in the following language:— 

“ A payment or adjustment which has not 
been cei'tified or recorded as aforesaid, 
shall nob be recognized by auy Court execut¬ 
ing the decree.” 

The difference in the language of these 
two enactments was pointed out in the 
referring order as justifying the conclusion 
that the intention of the Legislature was to 
prevent the recognition of such payments for 
any purpose whatever. It has been strenuously 
argued on behalf of the decree-holder 
(opposite parly) that the alteration in 
language has not effected any change in the 
meaning of the law and the only object 
of the alteration was to remove words which 
were redundant. We are unable to yield to this 
contention for it appears to us tliat as the 
rule now staud.s, it embodies an absolute and 
general prohibition forbidding the recognition 
of such payments for any purpose whatsoever. 


To say that a payment or adjustment shall 
not be recognized is a different thing from 
saying tliut it sliall not be recognized as a 
payment or aJ.jastnient of the decree. We 
do not think, therefore, we should follow the 
rulings relied upon by the decree-holder in 
tlii.s case, which rest upon the interpretation 
of an enactment the language of which has 
been rnalerially altered since. And, as 
already pointed out, the interpretation put 
upon seclioji 258 of the former Code was not 


accepted m the case reported in Musammat 
Sheorani v. Chandarpal (2). It is said tliat the 
report in the latter case does not show that 

the point was argued, lie that a.s it may, the 

opinion of the learned Judge responsible for 

the ruling was nut a mere obiter dictmn. 

He bad to decide the question of limitation 

and held tnat an uncertified payment could 

not be taken into consideration iu decidiucr 
(2) 13 U. C. i;i7; 6 lad. Ca.. 
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the qaestioD. Apart from this, it appears to us 
that the interpretation of the rule 
now pressed upon us on behalf of the 
decree-holder would involve the introduc¬ 
tion into the rule, as it now stands, of 
qualifying words which are not to be found 
in it. We are of opinion, therefore, that as 
the law now stands, an uncertiSed payment 
cannot be recognized by the Court expctuing 
the decree for the purpose of deciding an 
issue of limitation. We were al.'ro pressed 
with the argument that the lower Court's 
order should not be disturbed in revision 
merely on the ground that it had come 
to an erroneous decision on a point of 
law. Apart from tlie fact that the 
learned Judge, most probably from inad¬ 
vertence, failed to follow a ruling of this 
Court, it cannot be said that there was 
merely a wrong decision on a question of law. 
In coming to the decision, the Judge did 
what, in our opinion, the law forbids in 
recignizing a payment uncertified by the 
deciee-holder. His doing so amounts, in 
our opinion, to an illegality or material 
irregularity which is liable to bo corrected 
by proceedings in revision. We allow this 
application, set aside the order of the Court 
below and direct that the application for 
execution be dismissed a.s time-barred. The 
applicants will get their costs in this 
Court. 

Application allowed. 


CAIiCUTTA HIGH COURT. 
IjKTTKas Patknt Appkal Ko. 109 of 1911. 

March 26, 1912. 

Prcsnnf: —Sir Lawrence Jenkins, Kt., 
Chief .liistice, and Mr. .Justice N. CliaUeijea. 
S.MjIMA SAIDATANNUSSA BIBI— 
Plaintiff—(Api'ki.lant in Second Appeal) 

—Api’kllant 

vprsHS 

KNATULLA TALU KDAR— Defendant 
No. 1 — (Kespcndent in Second Appeal) — 

[\ FSPONDENT. 

li'-iniiii 7'f/tdiM.'f/ .1''^ ( I III of l.SSr>). /»(•;/, 

n.<f4‘rnlilr — }*Krrha.<i:hif ro*$hnrei' of non* 

IrnnsjL/'oilv of. 

'l lu* c:*s«* ol Cliotflm L-Uototlhury v. f\cdnv 

t'hnndrfi Uutj, 27 C. -173^ Nvliich lays down that, in the 


case of a non-transferablo occupancy-holding, the hold¬ 
ing itself, as apart from the right of occupancy, can¬ 
not bo sold so as to give the transferee a right to re¬ 
tain possession of it, has not been overruled by any 
subsequent decision of a Full Bench. 

Where such a holding is transferred to one of the 
co-proprietors, theoccupanoy-right ceases to exist, and 
the other co-proprietors are entitled to have joint pos- 
session with the transferee co-proprietor. 

Girish Chandra Choivdhurtj v. /Cedar Chandra Roy. 
27 C. 473, followed. 

Appeal, under section 15 of the Letters 
Patent, from a decision of Mr. Justice 
Holmwood, daled April 24bh, 1911, in Second 
Appeal No. 15b9 of 1909, aflirming the 
decree of the Sub-Judge of Pabna and Bogra, 
dated May 4th, 1909, which had reversed 
that of the Munsif of Bogra, dated June 17th, 

1908. 

FACTS.-—The plaintiff brings this suit to 
eject the defendant No. 1, Enatulla talukdnr, 
from a 7-annas share of a joie on the ground 
that the jote was an occupancy-holding in 
possession of one Sarup Koch, the tenant, 
and was purchased by defendant No. 1 in 
execution of a mortgage decree against 
Sarup. After the auction purchase, the de¬ 
fendant No. 1 is in the possession of the 
iote as a trespasser, the holding not being 
transferable by custom. Hence plaintiff 
seeks to recover khas possession to the extent 
of 7 annas proprietary share either jointly 
with or on partition from her cj-sharers, 
the pro forma defendants, by ejecting the 
principal defendant. 

The defence, inter a?ta, was that section 
22 of the Bengal Tenancy Act bars this 
suit. 

The first Court held that the plaintiff 
was entitled to get possession jointly with 
the pro forma defendants. 

The defendant appealed to the District 
Court. That Court set aside the judgment of 
tlie Muusif and dismissed the .suit. The 
Court made the following observations:— 

The original tenant, Sarup, has been in 
occupation of the homestead laud appertain¬ 
ing to the Jo/c with permission of the defen¬ 
dant No 1. So the lower Court, relying 
on the ruling in Sailabala Deli v. Siiram 
Bhattachfirji (1), passed a decree in plaintiff’s 
favour for joint posse.ssion with other co- 
sharers; but it appear.s that section 22 of 
the Bengal Tenancy Act, and the inter¬ 
pretation given to it in Joioodul Huq v. Tiam 


tl) 11 C. W. N. 873 ; 7 C. L. J. 303. 
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Das Saha (2), which was approved iu 
Ram Mohan Pal v. Sheikh Kachu (3), 
were not brought to his notice. It has been 
held in these rulings that “the result of the 
purchase by co-sharer landlord of the 
occupancy-holding, is not the extinction of 
the tenancy right altogether, but only his 
occupancy-right in the holding,*’ and that, 
“a co-sharer landlord is not entitled to joint 
khas possession with lus co-sharer who has 
purchased the occupancy-holding, of a 
tenant.” The defendant No, 1, who has 
purchased the occupancy-holding in suit, is 
admittedly plaintiff’s co-sharer. So the 
plaintiff is not entitled to joint khas posses¬ 
sion to the extent of her share. This appeal 
is allowed and the decree of the lower Court 
set aside and judgment reversed and suit 
dismissed.” 

The plaintiff appealed to the High Court. 
The appeal was heard by Mr. Justice Holm- 
wood, who dismissed the appeal by the fol¬ 
lowing judgment: — 

Holmwood, J.—The only question which 
arises in this case is whether the ruling in 
Qinsk Chandra Chowdknry v. Kedar Chandra 
Roy (4) is still of full force and effect after 
the decision of the Full Bench in the ca.se of 
Ram Mohan Pal v. Sheikh Kachu (3). The 
learned .Judges in making the reference to the 
Full Bench clearly stated that they did not 
agree in the distinction drawn in the case of 
Girish Chandra Choiodhnry v. Kedar Chandra 
Ro{/(4), distinguishing transferable from non- 
tr’ansferable occupancy-right. In either case, 
they considered the occupancy-riglit must, 
cease to exist after purchase by tlie sale or 
joint proprietor. Now, although the Full 
Bench did not discuss the case of Girish Chan- 
dra Choiodhnry v. Kedar Chandra Roy (4), it 
did lay down in very clear terms that the 
case of Joivaldul llaq v. Ram Das Sahn{2) was 
rightly decided, as also two other cases which 
followed that case, and it was pointed out that 
this case, Jowadul llaq v. Rom Das Saha (2), 
was practically a decision of si.x Judges, and 
that the only thing wliicli ceased to exist 
was the occupancy-right and this distinction 
is based by Mr. Justice Ghose upon this very 
case of a co-sharer landlord. He says: “To 
my mind there is an obvious distinction he- 

(2) 24 C. 14!^; 1 r. \V. N. ICO. 

(3) 1 C. L. J. 1; 32 C. 3S0j 0 C. W. N. 249 (F. B.). 

C4) 27 C. 473. 


tween the two c.ases contemplated by sec- 
tion 22. In the first mentioned case, I mean 
that m clausa (1), the interest of the raiyat 
and the landlord becomes united in one and 
the same person, and the necessary result is 
that the tenant’s right is merged in the 
higher right of the landlord, because the 
latter could not hold the land as a raiyat to 
himslf. But the like result does not follow 
in the other case, for the co-sharer landlord 
having acquired the rights of a raiyat could 
hold the land as a raiyat, if not to himself 
certainly to the other co-sharer landlord”- 
and this is preci.sely what has now been 
enacted in the latest Bengal Tenancy Act. 
Furthermore. Mr. Justice Ghose points out 
that “Section 22 of the Bengal Tenancy 
Act speaks of an ocjup.aucy-righfc, and in the 
circumstance.s mentioned in clause (2) it 
says, suc’n ‘occupancy-right shall cease’ to 
exist.’ But it does not sav that the holding 
itself shall cease to exist.” As far as I can 
gather, the only ground upon which the 
plaintiff can come iu is that taken in the case 
of Girish Chandra Chowdhry v. Kedar Chandra 
Roy (4), namely, that the sale of a non trans¬ 
ferable occupancy-holding amounts to an 
abandonment of tlie holding. But as the Full 
Bench held tliatthe tenancy does not come to 
an end by transfer to a joint landlord, I am 
nnible to see how the qutvstion of abandon¬ 
ment, can arise. In this particular case, the 
vendor wa.s allowed t > remain on the land 
in ocpiipation of his liom.stead by the pur- 
chaser landlord. Although thi.s, under the 
rilling in S.iilahahi Ihdn v. Srirani Bhotta- 
chnrii (I), does not appear in every case to get 
rid of tlie plea of ahandjnrnent, yet if the 
tenancy is.as the Full Bench holds, continuous 
and is nor. extiiigui.shed, then it seems to' me 

that tlie theory of abandonment cannot 
apply. 

I flunk that the learned Subordinate 
Judge IS riglit in the view which he takes of 
the Full Be:ich ruling, and the appeal is 
therefore, disrnis.sed with costs. ’ 

The plaintiff appealed under section I'i 

the Betters Patent. ‘ 

Babu Shyama Charan Roy, for the Plaintiff 
Appellant. 

Babas Sntish Chandra Ghose and 

Ck.n,lra wnnkcanjya, for the Defent^t 
Respondent. «uu,ac- 

JUDGMli’NT.—It appears to us that we 

must follow the decisiou in Oirish Ohaniha 
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Ohowdhry v. Kedar Chandra Roij (4), for we 
are unable to perceive how it can be said that 
this case has been overruled by any subse¬ 
quent decision of a Pull Bench. On this basis, 
we roust grant the pUintiff the relief to which 
she is entitled, that is, joint possession to the 
extent of 7 annas with the other co-sharers, 
that is, the principal defendants and thepro- 
forma defendants. We do not think that in 
the circumstances of the case, it is nesessary 
to consider any further or incidental relief. 

The appellant must have her costs in the 
High Court and in the lower Courts from 
the respondents, in proportion to her success, 
that is to say, on the basis of Rs. GO the 
market-value of the 7 annas share. 


OUDH JUDICIAfi COMMISSIONER’S 

COURT. 

Seco.sd Civil Appeal No. 141 of 1911. 

May 22, 1912. 

Present: —Mr. Lindsay, J. C 
Sciiyul MUHAMMAD RAZ A— Defkndant 

—Appellant 
versus 

Mnsimmat KUBRA BIBI— Plu.stiff — 


Respondent. 

D(in\a-jei^Brenrh of cnnh-arf—MorhjfKjce failing to 
liia^hoviji' prior i nrniuiira )irc.y inth motu’ij h'Jt in 
loimU, cftf'i-l n{—Scl-i-lf—('otirt-ftu\ 

Wlicrt* :i at tin* time of the oxocntion of 

1!](‘ left inutK-y in tlin lininls of tlio tnoil- 

l'» l>:iy olT :i |nior incninbrnnci', whinli tlie 
ilia not pay olT, tlu* mortgngar is 
i-iilitioa in l:i'v to r(>c<ivcr I'l’om tin* mni't* 4 !i''c»c tlu* 
a.tina'jrns rcsiiltini; fimn lii'^ failnrt*. 

A pl«*a ftf s./ofV ij5 «listitu.*t from tin* of 

yKivmont ami shoiiM imt be<Mit«*rtaiiu*il until Cnurt-fco 
willi re.'NfHH't ti> il has bc't*n paid by tlu* cU*f«*nd.'int in 
t III* Cmirt of tii>f inst!in<-c*, nor sjioiild it bo onter- 
taiiu’d if till* claim is imi wiibin l!u> jni-isdiction of 
llio Courl. 

Appeal again.st an order ot Ihe District 
Judge, Pyzahad, tlaled 7fii Pobruary 1911, 
npliolding that of the Munsif, Akbarpur, 
dated 1st. November 1010. 

Syeil Wnzir Ilusan, for the Appellant. 

Pandit (lokarau Nafh Misru, for the Respond¬ 


ent . 

JUnCMKNT.—Thi.s i.s the appeal of one 
Syed Muhammad Razi, who was the defend¬ 
ant in the Court of Hrst instance in a suit 
brought by one Musnmmot Kubra Bibi for 
the recovery of Rs. 494-3 by way of 
damages for breach of contract. The facts are 
Bomewliat complicated but for the purpose 


of disposing of this appeal, it will not be 
necessary to enter into all the details. The 
contract for breach of which damages are 
sought by the plaintiff was embodied in a 
document, dated the i7tb February 1900, 
and executed by Kubra Bibi in favour of 
Mahammad Raza. This document was a 
mortgage of certain shares in three villages, 
Shadipur, Ninawan and Bebri, which were 
the property of Kubra Bibi. This property 
was already mortgaged to certain other 
persons, namely, Zahur Muhammad, Shaft Mu¬ 
hammad and one Baij Nath, but the land held 
in mortgage by these previous mortgages com¬ 
prised certain plots of land in the village of 
Nandapur which were not included in the 
mortgage executed in favour of Muhammad 
Uaza. To return to the deed executed in 
^luhammad Raza’s favour, the mortgage- 
money was expressed to be Rs. 6,COO and it 
was stated that this sum was left with 
Muhammad Raza to pay off the previous 
mortgages. It will be apparent that the 
effect of the discharge of these previous 
mortgage-debts would have been to free the 
plots in Nandapur from the mortgages with 
which they were incumbered and to bring 
them into the possession of Musammat Kubra 
Bibi. The other mortgaged properties, of 
course, would have gone to Muhammad Raza 
in accordance with the term.s of his mortgage. 
Kubra Bibi’s case then was this, namely, that 
Muhammad Raza had failed to carry out 
his contract to redeem these previous mort- 
gages, the result being that she vvas deprived 
of possession of these lands in Nandapur. 
She, therefore, sued for damages—the measure 
of damages being the amount of profits 
which could have accrued to her had these 
lands come into her possession after the 
previous mortgagees had been paid off. Both 
the lower Courts have decreed the claim. 
Tile main point taken in appeal here on 
behalf of the defendant appellant is that 
he vvas not liable under the contract for 
damages. It is admitted that he did not pay 
off these previous mortgagees and that 
consequently the Nandapur lands did not come 
into the pcssession of Kubra Bibi. If vve com- 
pai'e this contention with the defence which 
was set up by Muhammad Raza in the Court of 
first instance, il will appeal that the case which 
has now been put forward on the appellant’s 
behalf is inconsistent with the case he raised 
in the Court of the Munsif, Jn paragtaph 
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13 of his written statement) the defendant, far 
from denying that there wavS a liability on his 
part for damages under the contract in suit, 
admitted that there was such a liability but 
put forward a fresh agreement, the effect of 
which according to him was to provide a 
method for the payment of the damages in 
question. He stated that in 1311 FasU, it was 
agreed between him and Kubra Bibi that 
the loss she had incurred through her noC 
getting possession of the Nandapnr lands 
was to be made good by Muhammad Kaza 
paying up <he revenue due in respect 
of Kubra Bibi’s share in the village of 
Nandapur. Evidence in support of this fresh 
agreement was put forward in the Court of 
first instance and was rejected as unworthy 
of credit. Both the Courts below have found 
that this agreement was not proved and this 
is a finding of fact which cannot be disturbed 
in second appeal. To return to the conten¬ 
tion which is pressed on behalf of the 
appellant here, the agreement is that 
although under the deed of 17th February 
1900, money was left with Muhammad 
Raza to discharge the prior mortgage."?, he 
was under no legal duly to discharge those 
mortgages and, therefore, his failure to redeem 
them does not amount to any breach of 
contract for which damages can be claimed. 
1 am unable to agree with this contention. 
In the deed executed in Muhammad Haza’a 
favour, it is stated in the preamble that 
Kubra Bibr’s property is in the posses.sion of 
mortgagees and that interest is going on 
increasing to such an extent that the amount 
of the debts will soon exceed the value of 
the properly. It is quite true, as pointed out 
by the appellant’s learned Counsel, that this 
recital does not refer to the usufructuary 
mortgages in which the profits of the parties 
were being received in lieu of interest. 
Further on in the deed, it is said that the 
mortgage has been made with a view to 
discharging all the mortgage debts due to 
other mortgagees and thatRs. 6,000 are being 
left with Muhammad Raza for this purpose. 
At the bottom of the deed, there is a list of 
the various mortgagees who are to be paid 
off and tliis list includes the names of the 
mortgagees who are in possession of the 
Nandapur lauds owned by Kubra Bibi. It 
may be, as argued by the appellant’s learned 
Counsel, that this contracl contains no express 
provision by which Muhammad Raza bound 


himself to discharge these previous mortgages 
at any particular time but I am quite satisfied 
that having regard to the situation of the 
parties, it must be taken that there was an 
implied promise on the part of Muhammad 
Raza to discharge the mortgage-debts. It can¬ 
not be doubted that what was in the mind of 
the mortgagor Kubra Bibi was that the result 
of her executing the mortgage in favour of 
Muhammad Raza and getting the previous 
mortgages dischargedby him would be tbatshe 
would come into possession of 1 he Nandapnr 
lands. It can hardly be suppo.sed that the lady 
contemplated that she might have to wait for 
an indefinite time in order to get possession 
of these lands. On the contrary, it seems 
far more reasonable to suppose that what 
she wanted was io get possession of these 
lands as soon as possible. Mr. Wazir Hasan, 
who appears for the appellant, concedes that 
Kubra Bibi probably expected this result to 
follow from the transaction entered into 
between her and Muhammad Raza and it 
appears to me that once this concession is 
made, there is nothing to be said on behalf of 
(he appellant. In the view which I take of 
this trao.saction, I have no doubt whatever 
that Muhammad Rn/a was under a legal 
obligation to discharge tlie previous mortgages 
promptly and to see that the Nandapur lands 
were made over to Mjisammat Kubra Bibi 
and as he had admittedly failed to discharge 
that duty, Miere can he no que.stion as to his 
liability for daniiges for hrea-'ii of contract. 
In tlie fifth groiHid of nppeal, it is stated that 
the lower Appellate (\)nrr ought to have 
considoietl the eilert of a p irticulai* sale deed, 
dated the dlst M jy 1001 .both witli regard 
to tiie question of agreement and to the 
question of the legal liability of Muhammad 
Hazifor damages. Thi.s document is men¬ 
tioned in paragraph 12 of the defendant’s 
written statement, in whicli it is said that 
Kubra Ilihi on the ;Ust .May 1901 sold to 
Muhammatl Raza the property mortgaged 
under the deed of the 17th February 1900 
an<l other property for a sum of Rs. 11,000. 
It has been argued that this sale-deed had 
the effect of extinguishing the previous deed 
of tlie 17th Febniiuy 1900 and of all the 
obligations incurred under it. It may be 
noted, in the first place, that this sale-deed of 
May 1901 was not produced in the Court.s 
below nor has any satisfactory explanation of 
its noc-production been put forward. There 
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is no proof that any such deed was execafced 
and, indeed, in the plaintiff's replication, it was 
denied that any such sale bad ever taken 
place. It is impossible, therefore, to consider 
the legal effect of a document which was 
neither produced nor proved in the course of 
the trial. But, even assuming for a moment 
that this document had been produced and 
that its execution by Kubra Bibi had baen 
established, I fail to see how it can be argued 
that tlie execution of the sale-deed released 
Muhammad Raza from any liability which he 
may have incurred by reason of his failure to 
redeem the previous mortgages. It has not 
been stated that the sale deed in question 
contains any express provision, which would 
have released Muhammad Raza from liability 
for damages, and if that is so, it cannot be 
contended that the mere execution of the .sale- 
deed was a good di.scharge of any liability 
outstanding. The sale-deed may have had 
the effect of putting Muhammad Raza in the 
position of an owner instead of a mortgagee 
as he was before hut in the absence of any 
express covenant, it would not release him 
from lisibility for damages for breach of any 
olhercovenant containedin the mortgage-deed. 
There only remains to be noticed another 
plea, namely, one of set off. It was alleged by 
Muhammad Hazi that he had paid on 
Mnsatnmnf Kuhra’s behalf certain sums on 
account of Government revenue duo by her. 
These payment.^, lie stateil, were made in 
accordance witli the agreement made in IdH 
Fadi, to wliicli reference has been made in a 
previous part of the judgment. He pleaded, 
tliereforo, that he was entitled to have credit 
foi tlio .sums paid on account of Government 
revenue. The (’ourt of first instance found 
that as the agreement of 1311 FasJi had not 
been proved, it was not neoe.ssary to enter into 
the question of this payment of revenue. The 
^lunsif romai ked in his judgment that if the 
defendant liad paid any sums on account of 
an ears of roveniio duo from Kuhra Bihi, lie 
might hi'ing a suit for their reoverj'. The 
lower Appellate Court also lefused to allow 
any claim of .‘ict-olT to he rai.sed in »’eapect of 
these payments. It has been argued before 
mo that a Ket-f)ff should have been allowed 
but 1 am unable to agree that Muhammad 
llaza has any right to .such a remedy. In the 
liist place, no proper claim for set-off was put 
lorwaid by the defendant in his pleadings. 
He only raised the plea of payment in order 


to show that nothing was owing by him to the 
plaintiff. No Court-fee was paid with respect 
to the sum mentioned in paragraph 16 of the 
written statement and, as has been pointed 
out by the respondent’s learned Pleader, a 
claim for recovery of revenue paid on 
behalf of a co*sharer was not one of which a 
Civil Court could take cognizance. Suits of 
this nature lie only in the Revenue Courts. 
For these reasons, I am of opinion that the 
Courts below were correct in refusing to 
allow any set-off against the claim made by 
the plaintiff. The point of limitation which 
is mentioned in the memorandum of appeal 
has nob been pressed. It is conceded that if 
the mortgage-deed of 1900 is evidence of 
a contract on behalf of Muhammad Raza to 
redeem the prior mortgages and thereby to 
procure the release of the Nandapur lands, 
then the suit is within time. As I have 
already decided in the respondent’s favour 
that there wns such a contract, the point of 
limitation fails. The appeal is dismissed 
with costs. 

It has been brought to my notice by the 
partie.s in this case that I have omitted to 
deal with the 7ch ground of appeal which is 
to the effect that the appellant was not 
liable for interest. The meaning of this plea 
is iihat the Courts below awarded the respond* 
ent interest on damages. It was conceded at 
the hearing of the appeal that no claim for 
interest on damages could properly lie 
inasmuch as the damages were supposed to 
he compen.sation for the total loss sustained 
by the plaintiff. The parties are agreed, 
therefore, that tlie appellant is entitled 
to succeed to this extent that the interest 
allowed by the lower Courts on damages 
should be disallowed. To this extent, 
therefore, the appeal sliould be decreed and 
in drawing up the decree of this Court, the 
oflice will be careful to see that the amount 
awarded by the Courts belosv as interest 
(Rs. S7-4-G) shoaUl be struck out. 

Appeal aVowed in part. 
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CALCUTTA HIGH COURT. 

MisceiiLAneods Civil Appeal No. 324 

OF 1910. 

May 20, 1912. 

Pres$nt: —Mr. Justice Stephen and 
Mr. Justice Richardson. 

MOHESH CHANDRA SHAHA and 

ANOTHER — JUDQilENT-DEBTORS — APPELLANT? 

versus 

Rani BRINDARANI CHOWOHURANI 

AND OTHERS—DECREE HOLDERS-RESPONDENTS. 

Appeal—Fruitless even if successful — Execution — 
Direction that properties, be sold in particular order — 
Appeal by judgment-debtor—Sale absolute—N'o appeal 
filed against order dismissing application to set aside 
sale—Whether appeal against first order competent. 

In execution of a ilecroe, the Court directed that the 
properties of the judgment-debtor should be sold in a 
particular oi'«ler. The judgment-debtor appealed from 
that order. Before the appeal was heard, the pro. 
perties were sold and objections to the sale were 
rejected: 

Held, that the appeal was incompetent and should 
be dismissed, because, even if it were successful, it 
would be fruitless, as the sale could not now be set 
aside. 

Appeal from the order of the Sab*Jadgo of 
Rangpur, dated April 6th, 1910. 

Babiis Bnsantii Kumar Bosa and TaraJeeswar 
Pal Ohoivdhary^ for the Appellants. 

Babus Baidya Nath Butt, Mukunda Nath 
Roy and Hem Ghandta Mitra^ for the Respond- 
ents. 

JUDGMENT.—This is an appeal against 
an order made in the execution of a 
mortgage-decree on the 6r.l» April 1910, 
directing that the mortgaged properties 
should be sold in the order in which 
they stood in the sale proclamation. Sine? 
this order was made, the properties have 
been sold in that order. Tliat sale still 
.stands although objections were taken 
to it not by the appellant no>v before us 
but by a tl»ird person. Now shonUl the 
appellant succeed in making out that the 
order now before us Is bad or improper, 
it wculd be futile for us to set it aside 
when that could nob affect the sale which 
subsequently took place. 

We say nothing as to the merits of 
the case before us wliich, in fact, have 
not been gone into. But we dismiss the 
appeal merely because the appeal, if it 
were successful, would be fraitle.ss. The 
appeal is, therefore, dismissed with costs. 
We assess the hearing-fee at two gold mohnrs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 
Civil Soit No. 893 op 1909. 
November 25, 1911. 

Present :—Sir Diosha Davar, Judge. 
RAJARAM RAJARAM'-PLiiNTiFP 


versus 

KHANDU BALU— Defendant. 

Gift—Deed of gift — Validity—Barden oj proofs 
Absence of power of revoent'on—Suit for setting aside 
(lecd—Grounds for setting aside—Conditional gift— 
Transfer of Property Act (IV of 18S2), 12(>. 

The burden of proving that a deed of voluntary gift, 
executed by an old and infirm woman, was executed 
with the full knowledge of its contents and that she 
did so willingly and without any pressure or solicita¬ 
tions W'hich might amount to the exorcise of uudue 
inrtuence, Hos heavily on tlie donee. It sliculd be 
proved that the donor thoroughly un<lorstood the con- 
teuts of the document she executed, that all tlie material 
clauses were explained to her, that she appreciated the 
effect the execution of the deed would liavo on her 
with respect to her property and that the deed carried 
out her intentions at that time. If these facts arc prov¬ 
ed, it would then be for the other side to show tliat 
some substantial reason exists why tlie doed should 
be set aside. 


Henry v. (1851) 18 Ch D. OOS; 41 L. T. 

918; 30 W. R. 472, relied upon. 

Any person of full age and sound mind, who has 
executed a voluntary deed of gift by which ho has do- 
muled himself of his property, is bound by his 
act; and if he himself comes to liave the deed set 
aside, especially if lie comes a long time afterwards, 
he must prove some substantial rctuson wliy the deed 
should l>e set aside. 

A voluntary tleod of gift is not voidable by tlio 
donor merely because it does not contain a power of 
r^•vocation. 


The absence of the power of i evocation in a deed of 
gift is one of the circumstances to be taken into con¬ 
sideration when the Court has to consider whether a 
deed of gift shall stand or be set aside. 


Coufts V. Acu'orth, (1869) L. R. 8 Kip 558; 38 L. J. 
Cli., 61)4: 21 L. T. 224; 17 W. U. lUl, not approved, 
llencni v. .Annstrotut, (1881) 18 Ch. D. C68; 41 L. T, 
018; 30 W. R. 472, Toker v. (1802) 31 Reav. C20; 

0 Jur. (n. s.) 370. \'illers v. Bi'uuuiout, (1(582) 1 Vern. 
100 Phillips V. .W'lllings, (1872) b.R. 7 Ch 214: 41 L. 

J. Cli. 211; 20 W. R. I2i>, Hall V. Hall, (1873) L. 

K. 8 Ch. 4:i0; 42 L. J. Cii. 411; 21 L. T. 3S3; 21 W. R. 
373. followed. 


Tlio donor ami the donee may agree that on tlio 
happening of a specified event whicli iloes nob dopeml 
on the will of the donor, a gift sliall l)o suspended or 
revoked; blit a gift which tlio parties agree shall ho 
revocable wholly or in part at the mere will of tho 
donor, is void wholly or in iiart as the case may be. 

An old. infirm and illiterate woman executed a deed 
of gift by which she convoyed all her property to ono 
of ” her iiophows. She executed the deed of gift 
voluntarily while in possession of all her senses and 
without the exercise of any fraud, misropresentatiou 
or undue influence on her. When she executed Llio 
deed of gift, she fully uuderstood its contents and tho 
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effect it Would have of direstin^j lier of her property. 
The gift wf\s her ‘‘free detertninod act” and she in¬ 
tended the gift to bo irrovoeablo. Subsequently, she 
herself sued to have the gift set aside: 

Helil, that the deed of gift was binding on her and 
could not be sot aside, d'ho mere fact that the donor’s 
feelings towards the donee subscqaentlv underwent a 
change was not sufficient to set aside the gift. 

Messre. Jinnah ^ridVesai, for the Plaintiffs. 

Messrs TuJyarkhan and Kavga^ for the 
Defendant No. 1. 

JUDGMENT.—In August 1909, Malubai, 

an old woman belgoning to the Telagu 
community of Bombay, presented a petition 
to be allowed to sue in forma pauperis. After 
investigation, the Prothonotary, on the 28th 
of September 1909, granted leave to sue as 
pauper and her petition then became her 
plaint in this suit. Malubai used to be a 
Muccadum of a gang of working women and 
was, previous to May 1908, possessed of a 
small house at Kamatipura worth about two 
or three thousand rupees. Slie apparently 
had no nearer relatives tlian the four sons 
of her three predeceased brothers. On the 
8t.h of May 1908, she executed a deed of gift 
whereby she unconditionally transferred and 
made over her house as a free gift to one of 
her four nephews, named. Khaiidu Balu. She 
filed this suit for the purpose of having that 
deed of gift cancelled and the title-deeds of 
her property returned to her. 

In her petition, slie stated that she had 
intended to leave her property to her four 
nephews after her death, that Khandu at fii-st 
“ taking advantage of her old age and igno- 
raiioe ” represented to her that she should 
execute some do3ument by which her afore¬ 
said intention would hec.arried out, and that he 
said “ lie would arrange for such a document 
being prepared.” She adds that Khandu, 
taking advantage of the absence of her other 
nepliew Uaiaiam, propt).sod to her that she 
should leave the said property after her death 
to liirn alo?ie and she adils that, though slie 
was unwilling to do .so, Khatulu finally 
prevailed upon her to give her con.sent to (hat 
arraiigeinent. 8he then goes on to say that 
on the Sth of M.iy 1^08, she was taken to the 
ollice of a Solicitor in Kort, where slie was 
asked to put her mai'k to a document which 
was represented to her as the document giving 
eiiect to the aforesaid arrangement. On the 
same d.ay, slie «ays, she admitted execution of 
the document before the Uegistrar, bat subse¬ 


quently discovered that the said document was 
a gift in favour of the defendant and, under 
the circumstances narrated in her petition, 
she claimed that she was entitled to have the 
deed of gift cancelled and her property restor¬ 
ed to her. 

It seems that, after executing the deed of 
gift on the 15th of June 1908, Malubai made 
a Will of which she appointed Rao Saheb 
Manaji Rajuji Kalewar and another, exe¬ 
cutors. Before her suit came on for hearing, 
she died on the 25th of December 1909. Rao 
Saheb Manaji proved her Will and applied to 
the Prothonotary to have his name substituted 
as plaintiff in placeof the deceased Malubai and 
to be allowed to continue the suit in forma 
pauperis^ and by an order, dated the 17th of 
June 1910, made by the then Prothonotary, 
Rao Saheb Manaji Rajuji became the plaintiff 
in this pauper suit. 

The case camo on for hearing before me on 
the 1st of April 1911, and the very first 
question rai.sed by the learned Counsel for the 
defendant was, “ whether the plaintiff can 
maiutain or continue the suit in forma pm- 
peris." That question was argued before me 
at an adjourned hearing, and on the 16th of 
June, I delivered my judgment and found on 
the preliminary issue that Rao Saheb Manaji 
Rajuji, being a man of means, was not, for 
the reasons I gave In my judgment, entitled 
to maintain or continue the suit ic formt 
panpfrU • 7?«o Snheh Manaji Unjun KaJewar v. 
Khannoo Baloo (1). The plaintiff thenasked for 
a short time to consider his position and, on 
the 19th of June 1911, liis Ooun.sel announced 
to the Court that he was not prapared to go 
oti with the suit othersvise than in forma 
pauperis. On this occasion, two of the four 
nephews of Malubai, namely Kajaram and 
Shanker, applied t > me to be made parties to 
the suit and to be permitted to go on with it. 

After I heard arguments cn the applica¬ 
tion, on the 23rd of June, I made an order 
whereby the two applicants were made plain¬ 
tiffs, the fourth nephew, who did not join in 
the application, was made a co-defendant 
with Khandu and Rao Saheb Manaji was 
retained on the record and made the third 
defendant in suit. In this altered form, 
the suit came on for hearing before me on 
the 9th of November and has occupied me 
several days ip trying tlie question whether 

(1) 13 Bom. L. U.577; 11 Ind. Cus. 7^4, 
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the deed of gift of the 8th of May 1908 ought 
to be upheld or cancelled. 

At the first hearing, the defendants* Conn* 
sel raised only one issue, namely, whether 
the deed of gift dated the 8th of May 1908 
is not valid and binding on all parties. Mr. 
Jinnah for the plaintiffs raised two other 
iasaes, namely, whether the first defendant 
did not stand towards Malubai in the position 
of active confidence and whether Malubai was 
not a purdanashin woman. As the onus of 
the last two issues undoubtedly lay on the 
plaiotifis, I held that they should begin. 
Plaintiffs led no evidence, their Counsel merely 
put in correspondence and the evidence which 
Malubai had given in a Small Cause Court 
case, and closed the plaintiffs’ case. On 
behalf of the defendant. Khandu Balu, Mr. 
Solomon Judah, a Solicitor of this Court, 
his managing clerk, Shanker Sayanna Persha. 
Mr. Almeida, the Sub*Registrar, Raju Babaji. 
a leading member of the Telagu community 
of Bombay, and the first defendant himself 
gave evidence. Plaintiffs then applied for 
leave to call rebutting evidence and the first 
plaintiff and Rao Saheb Manaji Rajuji were 
examined on behalf of the plaintiffs. 

The case of the plaintiff.s, as originally 
framed by Malubai and as set out in the 
present plaintiffs’ joint affidavit, affirmed on 
the 20th of June 1911, in support of their 
application to be made parties, is somewhat 
different from the case placed before the 
Court by the learned Counsel who conducted 
the plaintiffs’ case. Malubai’a grievance, as 
it is gathered from her plaint, is lliat 
it was represented to her that the docu¬ 
ment she executed was not a gift out and out 
to Khandu but that it was a document which 
carried out the arrangement that the property 
should be left to Khandu after her death. Her 
case was, to all intents and purposes, one of 
misrepiesontalion made to her and fraud 
practised on her. Tlie present plaintiffs took 
up the same attitude. In paragraph No. 2 
of their affidavit to which I have referred, 
they say:— 

“On the 8th of May 1908, the defendant 
above-named by fraud and misrepresenta¬ 
tion caused the said Malubai to execute a 
deed of gift of the said property in his own 
favour representing to her that it was her 
Will by which she was bequeating her pro¬ 
perty in equal shares to her four nephews.” 


It will be observed that Malubai herself 
does not put her case as high as the present 
plaintiffs have put in their affidavit. She 
admits in her plaint that she consented to 
execute a document whereby the property 
was to be left to Khaudu alone. 

Mr. Jinnah for the plaintiffs in the very 
baginuing admitted that he was not in a 
position to adduce any evidence of misrepre- 
sention and fraud, but he contended that, 
having regard to all the circumstances of the 
case, to the fact that Malubai was an old and 
infirm woman, that she had no independent 
Solicitor but that the same Solicitor who 
acted for the douor acted for the donee, 
having regard again to the fact that there 
was no power of revocation inserted in the 
deed and to the fact that she was not 
told that she could have such a power 
inserted, having regard also to the fact 
that she had no other property except 
this house, that this was a deed which 
could not be and ought not to bo supported 
and must be cancelled. Mr. Desai, who 
took up the conduct of the plaintiffs’ case in 
its later stages, contended that a voluntarygift, 
which leaves the donor destitute with no pro¬ 
vision for his or her maintenance, would of 
itself be sufficient to entitle the donor to come 
to the Court and ask for its cancellation, and 
that a mere verbal promise by the donee tliat 
he or she will take care of the donor is not 
sufficient. The learned Counsel further con¬ 
tended that a deed evidencing a voluntary 
gift would be set aside, if there was no power 
of revocation in it. unless it is proved that 
the executant had independent advice, that 
he or she thoroughly understood the effect 
of omitting that power and that it was 
the intention of the donor that such 
a power should be excluded. 

1 may state at once, before I discuss the 
evidence more fully, that there is not iu this 
case any evidence whatever to support tlie 
original allegation of Malubai and the present 
plaintiffs that this deed of gift was obtained 
by any misrepresentation or fraud whatsoever. 
In fact, that aspect of the case was practically 
abandoned before me at the hearing, and 
stress svas laid on what is stated in several 
English cases on the point of voluntary 
gifts and settlements, and I was asked to 
hold that on the admitted facts of this 
case, it would be inequitable to allow this 
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deed to stand. T think it is desirable, under 
the circuTDstances, first to ascertain how 
the law applicable to this ca.se stands, before 
I proceed to discuss the evidence. 

It has been argued before me with great 
insistence that ihe mere fact that Malubai 
was an old woman of sixty and in feeble 
health and that because there is no power of 
revocation in the deed of gift and tl.at a 
common Solicitor acted for both, the entire 
burden of proving that the transaction was 
thoroughly understood and assented to by 
her and was a righteous one was on the 
donee And on the authority of Confts 
V. Acicorth (2't, it was further contended 
that the mere fact that tbeie was no power 
of revocation was quite sufficient for the 
Couit to liold that the deed must be set 
aside. 


It is true that this being a voluntary gift, 
tlie onus of proving that Malubai executed 
the deed with the full knowledge of its contents 
and did ho willingly an<l without any pre.'i.sure 
or solicitations, which might amount to the 

exercise of undue influence, lies heavily on 
the defendant ICliandu Halu. But 1 think 
it is us well to keep in mind the exact posi¬ 
tion of tl'.e parties in such a case, as laid down 
by Mr. Justice Kay in Jlrnrj; v. Armstrong 

(3). The learned Judge tliere says (at page 
G09) : — 

“No doubt there are to he found in reported 
case.s (h'rfii to the eifect that the onus of 


supporting a voluntary deed rests upon tliose 
who .sot it up; but I do not think that these 
go so far as to say tint whenever a 
voluntaiy hettlenient is impeached on any 
ground whatever, the onus is at once tlirown 
on those wlio would maintain it. As I 
vinderstand it, the law is tliat anybody of full 
age and soinui mind, who lias executed 
a voluntary deed by which be has denuded 
himself of hi.s own property, is bound by bis 
own act, and if bo himself comes to bav’e the 
deed .set aside, especially if he comes a long 
time afterwards, he nniNt prove some sub- 
stantial reason wTiy the deed should be set 
aside.” 

In this case Malubai, though aged and 
physically weak, wum, at the date of the 


(2) (IHOiO L. J{. S K«,. 558; 58 h. J. Cli. (194: 21 L 
T. 221; 17 W. 11. 1121. 

J‘.i) D. 6G8;41L. T. D18j 30 W. R. 

472, 


li9ia 


execution of the deed and long before and 
after it, of perfectly soond mind; there are in¬ 
dications in the case that she was a woman of 
intelligence. The question, therefore, is whe- ■ 
ther she thoroughly understood the contents 
of the document she executed, whether all the 
material clauses were explained to her, whe¬ 
ther she appreciated the effect the execution 
of the deed would have on her with respect to 
her property, and whether the deed carried out 
her intentions at that time. If the evidence 
establishes all these facts, and the onus of 
proving this is entirely on the defendant 
Khandu and when he has discharged that 
onus, it would be for the plainliffs to show that 
some substantial reason exists why the deed 
should be set aside. I confe-ss, on the ques¬ 
tion of the absence of the power of revocation, 

1 was considerably startled at the language 
used by Vice-Chancellor Malins in Coutts v. 
Acirorth (2). The learned Judge there says 
(at p. 567) : — 

“jf 1 had the power, I would lay it. down 
as a Iiile, that wherever a voluntary gift of 
a material part of aper-son’s properly is made 
[unle.s.s, as in To'ter v. Toher (4-), it i.s prepar¬ 
ed by an independent Solicitor, and the donor 
di.9tinctly repudiates and rePuse.s to have the 
power of revocation], it is the duty of the Soli¬ 
citor to insist that there should he, and nlfno.st 
to go to the extent, of refusing to execute such 
an instrument unle.ss tliere be, a power of al¬ 
tering lliat whicli w'a.s done, so as to meet the 
various exigencies that may ari.se in future 
life.” 

A study of the case law on this subject, 
however, leads me to believe, tliat tlie Vice- 
Ciiancellor has given far greater importance 
to the absence of the power of revocation in 
deeds of voluntary gifts than the law justifies. 

In Villcrs V. Heiumont (5/, wliich is a very 
ancient case, it was held t hat a voluntary 
settlement without a power of revocation .shall 
hind the party and shall not he defeated by 
a .subsequent Will. 

In the case of Henry v. Armstrong (3), wliioh 
I have cited above, after discussing the ques¬ 
tion of onus, Mr. Justice Ivay held that a 
voluntary deed of .settlement is not voidable 
by the settlor merely because it does not con¬ 
tain a posver of revocation. 

(4) (1862) 31 Boav. <329j 9 Jar. (x. s.) 370, 

(5) (1682) 1 Vein. 100 . 
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In Phillips Y. Mullings (6), Lord Hatherley, 
L. 0., referring to Coutts v. Acvjorth (2), 
says:— 

“Some cases, however, have attempted to 
Uy down what ought to be in such an instru¬ 
ment. It has, for instance, been almost laid 
down in Coutts v. Acworth (2) that where 
there is no power of revocation, the deed will 

be set aside.But whether there should 

be a power of revocation or not must depend 
upon the circumstances ; and it cannot be laid 
down as a general rule that such a deed would 
be voidable unless it contained a power of 
revocation.” 

In To\er v. ToktU' (4), the Master of the 
Rolls sums up tlie law on the subject of 
voluntary deeds in these words (at p. 
641) 

“The law of this Court is very strict on the 
subject of voluntary deed.s, it gives no assist¬ 
ance to the completion of them; it does not 
lay down as a luls that they are ahvays void ; 
and the mere alteration of intention is not 
sufficient to Iniucetliis Court to interfere and 
cancel an irsjrurnent which was fully under¬ 
stood and deliberately executed by the grantor. 
That I lelieveto be the case here, aud being 
80 , I cannot interfere, because the feelings of 
the plaintiff towards tho defendant are now 
no longer what they were in November, 1853.” 

This case in appeal is reported in Toker 
V. Tcker (7), where, in affirming the judg¬ 
ment of the Ma.ster of the Rolls, Lard Justice 
Turner says (at p. 491) : — 

i tliink it is going too far to saj'^ that no 
voluntary settlement can bo valid unless the 
settlor is advised tljut there should be a power 
of revocation inserted in it. Wliat the 
Couit has to be satisfied of in these cases, 
as I apprehend, is this, that the settlement 
whether concainir^g or not containing a power 
of revocation, is the free determined act of the 
party making it; and the absence of advice as 
to the insertion of a power of a revocation is 
a circumstance, and a circumstance merely, to 
be weighed in connection with the other cir¬ 
cumstances of the case.” 

And similar was the finding of the Court 
of appeal in Hall v. Hall (8), where it was 


(C) (LS72) L. 11. 7 Oh. 24i; -U L. J. 
W. K. 12U. 

(7) 3 DcG. J. .S. 4S7; 32 L. J. Ch. 


'.'ii. 211; 20 
322: 8 L. T. 


* *U) (1873) L. It. 8 Ch. 430; 42 L. J. Ch. 441; 28 L. 
T. 383; 21 W. it. 373. 


held that the absence of the power of revoca¬ 
tion and the fact that the attention of the 
settlor was not called to that absence did 
not make a voluntary settlement invalid. 
They were merely circumstances to be con¬ 
sidered in deciding on the validity of a 
voluntary settlement. 

Throughont this case it has been strenuous¬ 
ly contended on behalf of the plaintiffs that 
the fact that the deed of gift in question did 
not contain a power of revocation in 
favour of the donor was in itself suffi¬ 
cient to euable the Court to declare against 
its validity ; aud it was further urged that 
that fact coupled with the facts that the donor 
was an old w'oman and illiterate, that she 
disposed of the whole of her property, leav¬ 
ing herself nothing and that she had no in¬ 
dependent Solicitor acting for her alone, made 
it incumbcut on the Court to liold that tbe 
deed of gift was not valid aud biudiug on her 
and ought to be set aside and cancelled. 

The arguments urged in respect of tho 
absence of the power of revocation ignored the 
fact that in India a deed of gift with an un¬ 
conditional power of revocation in favour of the 
donor would make the gift a nullity. Section 
126 of the Transfer of Property Act provides 
thatthe donor and donee may agree that on the 
happening of a specified event which does not 
depend on the will of the donor, a gift shall 
be suspended or revoked, but a gift which 
the parties agree shall be revocable wholly or 
in part at the mere will of the donor, is void 
wholly or in part as tbe case may be. 

When this was pointed out to the learned 
Counsel for the plaintiffs, he argued that in 
this instance the power of revocation may 
have been made con<litioiial on the failure of 
the donee to maintain herself and her nephew 
Vithal. On the authorities, it seems to me 
clear that the absence of the power of 
revocation iu a deed of gift is after all one of 
the circumstances to be taken into considera¬ 
tion, when the Court has to consider whether 
a deed of gift .shall stand or be set 
asitle. 

Having regard, therefore, to the principles 
laid down in the cases I have referred to, I 
will now proceed to consider the evidence 
aud apply those principles to the present case. 
Malubai is, unfortunately for the plaintiff.s, 
dead aud they have not the benefit of her 
evidence in this case. But before her death 
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she gave evidence in respect of this very deed 
of gift in a Small Cause Court suit, which 
she had filed against Khandu’s mother, to 
enforce payment of rent for the occupation 
of a poitiou of the property in question. 
That evidence I have permitted the plaintiffs’ 
Counsel to put in. In the course of her 
cross-examination, Malubai stated:— 

Rajaram is disappointed on account of 
this gift to Khandu. The Solicitor bad read 
out and explained to me the contents of the 
document. The Registrar had also asked me 
about the contents.” 

In her plaint she admits that she agreed to 
execute a document by which her property 
was to go to Khandu after her death. Four 
witnesses, whom I consider to be both in¬ 
dependent and trustworthy, have been ex¬ 
amined on behalf of the first defendant 
Khandu, and their evidence I have no 
hesilatiou whatever in accepting as wholly 
truthful. 

Mr. Solomon Judah, a Solicitorof this Court, 
has given clear and explicit evidence that 
the contents of the deed of gift were ex¬ 
plained to Malubai in Marathi, which was 
her mother tongue, by his Marathi speaking 
clerk, Slianker, in his presence, and that he 
was satisfied that she fully understood the 
conditions of the deed and assented to them. 
This evidence is corroborated by the evidence 
of his clerk Shanker, who is equally clear 
and emphatic in his statement that he 
explained the contents of the deed of gift to 
heraiul she expressed lier assent. The third 
witness, llaju Rabaji, has given evidence which 
establUhe.s beyond all doubt that it was the 
firm resolution of Malubai to execute a do¬ 
cument making a free gift of this house to 
Khandu. Mr. Judah’s evidence is not at¬ 
tacked on any ground either of its veracity 
or honesty. The only argument urged against 
his evidence is that he does not know 
sufficient Marathi to be able to say definitely 
that every thing was explained to Malubai. 
Mr. Judah has told the Court that although 
lie cannot speak Marathi very well, he un¬ 
derstands it (piite sufficiently to enable him to 
say that the contents of the deed were ex¬ 
plained ill his presence to Malubai. Mr. 
Judah lias lived all his life in liombay, and 
1 feel sure that ho is correct when he said 
Ihut he uidcibtood Marathi sufiicieutly to 


know that the deed was correctly interpreted 
to Malubai. Mr. Judah’s clerk, Shanker Sa- 
yana Persha, impressed me most favourably. 
He gave his evidence without the slightest 
bias aud iu a most straight-forward manner. 
He did nob know the parties before and I 
have no reason whatever to believe that in 
this matter he has acted throughout with 
anything other than scrupulous good faith. 
I cannot recall to my mind any single argu¬ 
ment of any substance as to wby I should 
not accept Shanker’s evidence as wholly 
truthful. 

The third witness, Raju Babaji, again, i.s 
one whose evidence created a very fa¬ 
vourable impression on my mind. He is a 
wealthy and leading member of his com¬ 
munity and heads one of the factions. No 
doubt he and Rao Saheb Manaji Rajuji are 
not on good terras with each other, but 
both these men are much too well placed 
in their community and would not, I think, 
go out of their w’ay to give untruthful 
evidence on behalf of parties who occupy a 
very humble position in their community. 
No doubt Rao Saheb Manaji has befriended 
the plaintitfs and Raju Babaji has befriended 
the 1st defendant, but I see nothing in 
their conduct to discredit the evidence 
which they have given. Accepting as 1 do 
Raju Babaji’s evidence, it seems quiba clear 
that Malubai after a great deal of consider¬ 
ation came finally to the conclusion that she 
would give thi.s house to her nephew during 
her life-time so as (o avoid all possibility of 
fights, quarrels and litigation, after her death. 

Tn addition to the evidence of these three 
witnesses, I have before me the evidence of 
Mr. Almeida, the isub-Registrar of Bombay. 
It seems to be his practice, when old illiterate 
and not very intelligent parties appear before 
him to admit execution of documents, to 
satisfy himself that the executants have 
understood the contents of the documents 
which they have executed. I think this is a 
most excellent practice on his part. In this 
case, he says 

beeing tliat Malubai was a very old lady, 

I asked her questions and 1 was satisfied that 
she understood what the document was. ” 

Khandu, of course, is deeply interested iu 
this litigation arid,tliereforo. his evidence has 
to bo considered with caution. I found 
nothing in bis demeanour aud nothing in his 
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evidence) wbich would lead me to distrust 
what he stated. He is a man of small intel¬ 
ligence and of extremely weak manners. He 
was subjected to very rigorou.s cross-exami¬ 
nation, from which he emerged wholly unharm¬ 
ed. As against this evidence, the first plaintiff 
himself entered the witness-b>x and called Rao 
Saheb Manaji Rajuji on his behalf. Rao 
Saheb Manaji’s evidence does not assist the 
plaintiffs in any material portion of their case 
nor does it destroy any part of the first 
defendant’s case. The first plaintiff did not 
create an impression favourable to himself on 
my mind by his demeanour in the box. He 
seems to be gifted with far higher intelligence 
than Khandu. If one can judge by bis 
behaviour in the witness box, one would be 
inclined to think that he is a man of aggres¬ 
sive temperament and is easily excited. 
Taking the evidence of the first plaintiff and 
the first defendant side by side, I have ome 
to the conclusion that it would be infinitely 
safer to rely on the evidence of Khandu in 
preference to that of Rajarara. 

The second defendant Vithalor Vithoba 
Sayana was not called by either of the parties to 
give evidence at the end of the first defendant's 
case. However, while inquiring whether he 
desired to give evidence on his own behalf or 
call witnesses, I had him sworn and asked 
him a few questions. He is a young boy of 
18 or 19. He possesses intelligence beyond 
bis year.s. It is true he exhibted a good deal 
of animus against Rajaram, but in spite of 
that I am inclined to believe that what 
he said, about Malubai’s relitions with 
llajarara and Khandu, was on the whole 
correct. 

After a full and careful consideration of all 
the evidence recorded in this case, my 
findings of fads are that about fifteen years 
before her death, Malubai, when she was 
seriously ill, expre.ssed a desire to give her 
properly to lier four* nephews after her death 
but she recovered and the intended Will 
was not executed. I tind that many years 
thereafter, she lived by herself in her own 
house and attended to her own wants and 
managed her own property. The assertion 
of Rajaram that he used to manage her 
property till within a short time of the deed 
of gift is, 1 think, incorrect. He is not able 
to produce any single paper or voucher 
evidencing the fact that he managed her 


property, and beyond vague statements he has 
not proved one single act of his management 
of Malubai’s property. I find that sometime 
previous to the execution of the deed of gift, 
she was ill, weak, and in bad health. She seems 
to have approached Rajaram asking him to 
take care of her but he treated her overtures 
unfavourably. On the other hand, as soon as 
it was found that she was ill and unable to 
cook her own food, Khandu’s mother began 
attending to her. Malubai, when able to 
move out of the house, took her meals at 
Khandu’s place, and when ill and unable to 
move out, Kliandu’s mother took her meals to 
her. This friendly intercourse evidently 
irritated Rajaram, aud I believe the evidence 
which goes to show that he frequently abused 
and ill-treated Malubai. She seems to havo 
given expression to her desire to give her 
property to Khandu, and that seems to have 
aroused greater ill-will in Rajaram, both 
against Malubai and Khandu. If one can 
read the mind of ^lalubai about this time, 
and, with the aid of the incidents deposed to 
in the course of the evidence before tho 
Court, such reading is not very difficult, it 
clearly appears that Malubai w'as much 
distressed at the ill-treatment which Raja¬ 
ram was subjecting her to and she felt that 
possibly all the quarrels would end, if she 
defiuilely carried out her intentions with 
respect to her property aud set the matter 
at rest once for all. She apprehended that 
if she did not do that, there were certain to 
be quarrels, fights and litigation, amongst 
her nephews and her property would be lost. 
Under these circumstaocos, she makes up 
her mind, takes Khandu with her aud 
goes to ll-iju Babaji aud asks him to 
lielp her in carrying out her intentions 
to make a gift of her house to Khandu. 
When Raju Babaji is satisfied that she haii 
definitely made up her mind, he sends for 
Shanker, who was known to him but was 
a stranger to Malubai aud Khandu, and 
entrusts him with the work. Shanker ascer¬ 
tains her wishes, takes her to his master’s 
office, gets his master to prepare a deed of 
gift in accordance with Malnbai’s instructions, 
and the deed is duly executed. Mr. Judah 
did consider the question whether the deed 
should have a power of revocation, and he 
says lie thought it was unnecessry as the 
lady was old and she wished to give the 
house away to Khandu. When Mr. Judah 
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discussed tbis question Tvifch his clerk and 
when he gave evidence in the box, it 
seems to me that the provisions of section 126 
of the Transfer of Property Act were not 
present to his mind, otherwise he would 
have said that “in an Indian deed of gift, T 
could not put in an unconditional clause 
containing a power of revocation, for that 
■would nullify the gift.” When Malubai made 
up her mind to give the only property she 
owned to Khandn, she knew perfectly well 
that she would be thereby divesting herself 
of all means of maintenance during the rest 
of her life. She seems, however, to have 
been quite satis6ed that Khandu and his 
mother would look after her and provide 
for hei-wants during the remaining portion 
of her life. She was ill, she was feeble, she 
was ailing, and she must have realized that 
she was not liktly to suivive the gift many 
years. Be that as it may, she made the gift 
with a full conviction in her mind that 
Khandu would provide for her and look after 
hercluiing the rest of her life. She had 
one other wish. She wanted to make sure 
that Vithal sliould be provided for and 
maintained by some one, and she stipulated 
orally in the first instance that Khandu 
would do so. A second document was execut¬ 
ed in Mr. Judah’s cilice simultaneously with 
the deed of gift. Tliat document was tender¬ 
ed hut for want of regi.stratiou was rejected 
on ohjtction taktn by the learned Counsel 
for the plaintiffs. The result is the Court 
is not entitled to refer to the contents of 
that dccument 

The conclusion to which 1 have come, after 
a careful corsideratiori of the whole of the 
evidence, is that Malubai, in full possession of 
all her senses and without the exercise of any 
fraud, misrepresentation or undue influence on 
her. voluntarily conveyed her property to her 
nephew Khandu; that when she executed 
the deed of gift, slie fully understood its 
couttnts and the elTcot it would have of 
divesting lur of her property and that the 
piit to the nepl.ew vnuh her “free determined 
act”; that she intended the gift to be 
irrevccable; and that there is not in this 
cate a single suhstantial reason why the 
deed sliuuld be set aside.” The evidence in 
tlie cate, I tliink, fully e.stablishes that 
Malubai l)efore execution of the deed of gift 
had uLniifclakably manifebted her intention 


tl9l2 


of making an unconditional aird irrevocable 
gift of her house to Khandu and she carried 
out that intention of her own free will. 

What happened eubaequent to the deed of 
gift ia not a mat^^er of any importance. 
Whether it waa through the influence of Rao 
Saheb Manaji Rajuji and his sister or 
whether it was through the working of 
Rajaram, it is quite clear that Malubai’a 
feelings towards Khandu were changed 
within a month of the date of the deed of 
gift. That change of feeling waa not due to 
any act of Khandu or his mother. As in 
Toher v. Taker (4;, the feelings of Malubai 
towards the defendant were no longer what 
they were when she executed the deed. 
Rajaram seems to have been considerably 
embittered against Khandu because Malubai 
had given him her house and it is in evidence 
that he started a campaign of persecution 
against Khandu, and openly expressed his 
intention of doing all in his power, so that 
Khandu may not have the benefit of a single 
brick of that house. He resorted to a false 
charge to the Police and a prosecution before 
the Magistrate, both unsuccessfully. He 
then seems to have got Malubai to file this 
suit. He and his brother, the two plaintiff.^, 
are admittedly men of no means or "very 
small means -which they have already 
exhausted in this litigation, and although 
the defendant may succeed in this suit, he 
stands a very poor chance of recovering his 
costs, and if be has to pay them himself, the 
house will be gone. 

I find first issue in the affirmative and find 
that the deed of gift of the Sth May 1908 ia 
valid and binding. 

I find issues 2 and 3 in the negative, and I 
dismiss the plaintiff’s suit. I direct the 
plaintiffs to pay to (he first defendant his 
costs of this suit from and after the 19th of 
June 1911, on which date they applied to me 
to be made parly-plaintille. The second 
defendant has incurred no costs nor 
has the 3.d defendant, after he was made 
a defendant and I hayo dealt with the 
costs previous to the re-constitulion of the 


’’'''"'tiff--' ^ Messrs!'imfa- 

r/iaudji 2 ocha. 

Defendants: Messrs 
Mu/h .y Mulla ; Dadachandji A Focha. 


Suit dismissed. 
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CALCUTTA HIGH COURT. 

Regular Civil Appeal No. 456 of 1908. 

June 12, 1912. 

Present: —Mr. Justice Chifciy and 
Mr. Justice Teunon. 

HARIHARNATH has—Defendant— 

Appellant 

versus 

RAJANI KANTA LAIK and others — 

Plaintiffs—Respondents. 

Patni sale — Patui Rcyulnlion {VIII o/'1819), s.s. H, 
10, 14—Patiii sale only viodahlc, not void—Suit to set 
aside sale—Mortgagee of defaulting \)fiU\\diir, if entitled 
to bring such suit — Notice in sections 8 and 10, what 
to conloin— One lot comprising several temircs — Notice 
specifying on^yoHC, bod—Sale irrcgtila)—Patni licgulii' 
tious, provisions to be strictly complied with. 

A patni sale is not void, but onl}' voidable, by rea¬ 
son of any irregularities in the ti-aiisaction, unci it 
can only be avoided bj' a suit under tho provisions of 
section 14 (1) of the Patni Regulation. 

Suresh Chandra Mukhopadhya v. Akkori Singh, 20 
C. 746 and Ram Sana Choivdhnrani v. Nabokumar 
Sinha Chouduri, 10 Ind. Cas. 90; 13 C. L. J. 404, 16 C. 
^V. N. 605, referred to. 

A mortgagee of the defaulting pft^Hidar is entitled 
to bring such a suit. 

The notice mentioned in sections 8 and 10 of the 
Regulation must contain the various lots to be sold 
with the amounts claimed in respect of them. Whore 
a lot comprised tlirce tenures and the notice specified 
only one: 

Held, that the notice was bad and the sale irregular 
and liable to be set aside. 

The provisions of the Patni Regulation, which allow 
of sales in a summary manner, must be strictly com¬ 
plied with. 

Appeal from the decree of the District 
Judge of Birbhoom, dated June 29th, 1908. 

Babus Bipin Btkari Ghose (Junior) and 
Is'agendra Nath Qhose^ for the Appellant. 

Babus Mohendra. Nath Boj/. Frobodh 
Chandra Mookerjee and Shiba Prosonna Bhutta- 
charyya, for the Respondent.s. 

JUDGMENT.—The suit out of which this 
appeal arises was brought by the plaintiffs 
to set aside a puini sale held under Regula¬ 
tion VIII of 1819 The Subordinate Jucige 
allowed the plaintiffs’ claim and this appeal 
is presented by Hariharnath Das, defen¬ 
dant No. 2, who was the auction-purchaser. 

The facts are shortly a.s follows:—There 
was a zen\indari which consisted of 7-annas 
share of Monza. Sirsha and chak Belahari. 
It belonged to one Sham Chand Mundle and 
one Saroda Suudari Dasi in equal shares. On 
28th February 1886, tlio zemuidars granted 
a putni lease to Dhiru Mundle, the predecessor- 


in-litle of defendants Nos. 3 to 8. Sham 
Chand sold his moiety of the zemindari, i.e , 
Si annas to Ramkalpo Nayek, father of the 
plaintiffs, on Isb May 1889. Previous to 
this, the Si annas share of Sarado Sundari 
had been purchased by Raja Ram Ranjan 
Cbukrabarty, defendant No. 1, at a Court 
sale in April 1888. On 26bh March lb91, 
Cbayen Alundle, defendant No. 3 and son 
of Dhiru Mundle, executed a kabuliat in 
favour of defendant No. 1 for the 3| annas 
share which had been purchased by the defen¬ 
dant No. 1. On 7th August 190-1, two usufruc¬ 
tuary mortgages were^ executed (1) Exhibit 
6 by Sheikh Abdu, defendant No. 4, and Hitu 
Bibi, defendant No. 5 and (2) Exhibit A by 
Cbayen Mundle, defendant No, 3, in favour of 
the plaintiff, Sailaja Kant a Nayek. Shaikh Abdu 
and Hitu Bibi mortgaged a 4-anna \b-gur,da 
share of tl»e 7-annas while Cbayen Mundle 
mortgaged <a 6 anna \Q-gunda share of the 
7'anuas. Tlio rent of the putni for 1312 
B. S having fallen into arrears, the defen¬ 
dant No. 1 brought the ptdni to sale on 15th 
May 1906. The defendant No. 2 purchased 
the ptilni at that sale and .vas pub into 
possession. On 2ud May 1907, Cliayen 
and his co-shareis executed a kobala 
of the putni in favour of the present 
plaintiffs. That sale was in pursuance of 
an agreement which was entered into about 
a month before, on 11th April 1907. la 
January 1907, defendant No. 9 had become 
tlie purchaser of 5*anna.s Ib-gundas out of 
the share of Chayeu under a mortgage-decree. 
On 13th May 1907, the plaintitTs tiled the 
present suit just within tlie year allowed by 
law. 

A question was raised at the liearing 
whether the sale to the plaintiffs was for 
good consideration and bona fide. The find¬ 
ing of the Subordinate Judge on this issue 
was in the alUrmative and the learned Pleader 
for the appellant does not now question this 
tinding. He rai.ses two point.s (1) tliab the 
plaintiffs have no right, to maintain the 
suit inn.smuch as by their kobala, tliey 
purchased a meio liglit to sue wliich by sec¬ 
tion 6(f) of the Transfer of Property Act 

cannot l)e Iran.sferred; and (2) that the 
formalitie.s required for tlie sale tvere duly 
carried out and that tho sale tvus binding 
against the plaintiffs or their vendors. 

(0 With regard to tho Urst point, it has 
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been held more than once by this Court that 
a putni sale is voidable only and not void 
by reason of any irregularities in the transac¬ 
tion and, moreover, that it can only be 
avoided by a suit under the provisions of 
section l-I. [See Sure.^h Chandra Mnkhopadhyti 
V. Akhori Singh (1) and Ram Sona. Chowdhu- 
rani v. Nahukumar Sinha Choudhnri (2).] It 
might, therefore, be a point of some diCBcully 
as to what tlie plaintitls bad taken by their 
purchase, did that purchase stand entirely 
alone. We are, however, relieved from the 
dilliculty of discussing and deciding that 
point as we find that one of the plaintifF.s 
at least was interested.in this property before 
the sale took place. Sailaja Kanta Nayek, 
by virtue of the two mortgages above referred 
to, was clearly entitled to bring a suit 
under section 14 (1) of Regulation Vllt 
of 1819 to reverse the sale. It was argued 
that these mortgages were usufructuary 
and that no possession under them was 
given and, that, consequently, the Court must 
regard them as mere paper transactions not 
conferring any interest in the property. That 
wo certainly are not prepared to do. There 
is no questiou whatever upon the evidence 
tlmt monies wore advanced under both these 
mortgages. The only reason why possession 
was nob taken by the mortgagees was 
because .Madbu llabu told the tenants nob to 
pay rent to the mortgagees. The plaintiffs, 
therefore, are entitled to maintain this 
suit. 

It was .suggested at the hearing that any 
possible defect in the plaintiffs’ title to sue 
might be remedied by transferring to the 
category of plaintiffs defendants Nos. 4, G, 7 
and 8 and an application was made to us 
on Ihe lltli by those defeiidant.s to be so 
traiibferred. It is not certain that the defect 
could be remedied in that way. A number 
of cases were cited on both sides and the 
question is by no means free from difficulty. 
Ill llie view that wo lake of the right of the 
I-reseut plaintiffs, it is unnecessary to decide 
it, and we accordingly refuse that applica¬ 
tion. 

(2J We now proceed to consider tbo 
second qutstion as to whether the requisite 

ti) 20 r. 7.1G. 

12 ; 12 r. L. J. 40j, 10 huh Cub. ‘jUi 16 C. W. N. 
605. 


formalities of the sale were complied with. 
There is no doubt that the petition was duly 
stuck up in a conspicuous part of the 
Cutchery. A notice also appears to have been 
stuck up along with it in the Cutchery while 
a copy of the notice was stuck up at 
the zeminda7''s Sadar Cutchery and another 
copy published at Mouza Sirsha. The notice, 
however, which was stuck up at the Col- 
lecror’s Cutchery (Exhibit I), appears to us 
to be clearly defective. Section S, clause (2) 
requires that there should be stuck up with 
the petition a notice that ‘*if the amount 
claimed be not paid before the 1st of Jeyt 
following, the tenure of the defaulters 
will, on that day, be sold by public sale in 
liquidation. ' Section 10 provides that, at 
the time of the sale, the notice previously 
stuck up in the Cutchery shall bo takeu down 
and the lots be called up successively in the 
order in which they may be found in that 
notice.” It follows, therefore, that the 
notice must contain the various lots to be 
sold with the amounts claimed in respect of 
them. The notice in the present case relates 
to lot No. 21, which wo find from the petition 
of the zeniDidtr comprised three tenures: (1) 
lladah Belba, (2) Hadah Sriraropore and (3) 
3-annas XQ-gundis share of taluk Sirsha and 
lleiahari. The notice, liowever, only speci¬ 
fied Hadah Belta, etc., appertaining to lot 21 
and, to make it the more misleading, the 
amount due was stated to be Rs. 328-3*6 
which was the amount due iu respect of 
Hadah Bella alone. It is obvious, therefore, 
that any one reading that notice would not 
be able to conclude from it that two other 
tenures were to be sold, the arrears of which 
were Rs. 786 11-3 and Hs. 322-15 3 respec¬ 
tively. It has been repeatedly held that the 
piovisions of this Regulation, which allow 
of sales iu a summary manner, must be strict¬ 
ly complied with, and we think that this 
defect in the publication of the notice was 
sufficient to justify the Court in setting aside 
the sale. 

\\ e do not tliink that the otlier informali¬ 
ties or defects to which the learned Subordi- 
imte Judge has referred are made out. that 
is to say, the alteration of tlio date on the 
uotiee from 14th May to I5bh. The date 
may very well have been written by the peon 
as tlie i lth and corrected l>y turn to the 15th 
when ho wrote it, namely, ou the 16th. His 
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evidence, which is enbirely uoconfcradicfced, 
goes to show that he took down the notice 
OD the 15th and not on the 14th as ho at first 
stated. With regard to the fact that the 
notice was not published at chak Belahari, 
we think that the Subordinate Judge has 
taken a wrong view of the words in sec¬ 
tion 8 clausa (2): “At the principal town 
or village upon the land of the defaulter” 
cannot possibly mean at every village. As 
the notice was duly published at Sirsha^ 
which was the principal village on the land 
of the defaulter in this case, we think that 
that publication was sufficient. 

The defect, however, in the notice it.self 
is much more than a formal defect. The 
notice is entirely misleading and would not 
convey to any person reading it the essential 
fact that this particular pntni was to be 
sold on 1st Jeyt. This defect in the notice 
cannot, we think, be cured by saying that 
the reader might have referred to the peti¬ 
tion. There is nothing upon the record 
from which we can ascertain the precise 
contents of the copies or extracts of tlie 
notice which were stuck up at the Sadar 
Cutchery of the zemindar or at Mouza Sirsha. 

For the reasons above stated, we think 
that the decision of the learned Subordinate 
Judge is correct and that this appeal must 
be dismissed with costs, hearing fee Rs. 150. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 123 of 1911. 

November 23, 1911. 

Present: —Sir N. G. Chandavarkar, K!t., 
Judge, and Mr. Justice Russell. 

SAKHARAM BHAGWAN PATIL — 

Appellant 

versus 

The SECRETARY of STATE— 

Respondent. 

Civil Procedure Code {Acl V of 190S), 80 —Koticc 
—Suit against Government—Plaintiff taking steps btforc 
Revenue authorities against the order of a Oovernnient 
official. 

A District Deputy Collector by <in onlcr iHrcctuil 
that certiiiii hirul beloiigeil to (lovernmeut tiiid that 
tho person in possession, one d, had trespassed upon 
the said land and should, therefore, bo ordered to 
vacate and give possession of it. A. occupied 


himself in filing the necessary appeals against the 
orders of tho different Govenunent officials with re¬ 
ference to this original order of tho District Deputy 
Collector. 

Subsequently, A. sued the Secretary of State for a 
declaration of his ownership of the land: 

Held, that A. was bound to give notice under sec¬ 
tion 80 of the Civil Procedure Code before bringing 
tho suit, and tho fact that A. was taking other steps 
before the Revenue authorities, with rofci*euce to tlie 
Deputy Collector’s order, did not affect the question of 
notice. 

Per Chandravarkar, J .—In order to take the case out 
of .section 80, there must be something in tho conduct 
of the Secretary of State wliich had brought about a 
state of things preventing tho plaintiff from comply, 
ing with the provisions of tho section in question; that 
is to saj’, the evidence must be such as to show that 
humanly speaking it was impossible for the plaintiff 
to give a notice and comply with the provisions of the 
law us laid down in section 80. 

Secretary of Stater. Gainna Krishna, 13 Bom. L. 
K. 273; 35 B. 362; 10 lud. L’as. C39> e.vplaincd and 
distinguished. 

First appeal from the decision of the District 
Judge of Khaodesb, in Civil Suit No. 1 of 
1911. 

Mr. P. B. Shingne., for the Appellant. 

Mr. U. S. Itco, Government Pleader, for 
the Respondent. 

JUDGMENT. 

Kossell, J.—An important question is 
raised in this .suit. The plaintiff, on the 
2lst July 1911, tiled the present suit against 
the Secretary of State for India, the sub¬ 
stance of which is that he complained that 
by an order, dated so long ago as 1909, by 
the District Deputy Collector, an officer in 
the service of the defendant, it was directed 
that the laud whicli is described in clause 
1 of the plaint belongs to Government acd 
that he (plaintiff) has trespassed upon the 
said land, and, therefore, he (plaintiff) be 
ordered to vacate and give possession of the 
laud. It i.s worthy of note that in that 
paragraph 3 of the plaint, no mention is 
made of the year in which that order was 
passed. 

That being so, it is not necessary to set 
out the further details of the plaint. But 
it appears that from 1909, down to about 
the middle of July 1911, the plaintiff was 
occupying himself in filing the necessary 
appeals against the orders of different 
Government officials with reference to this 
origuul order of tlie District Deputy 
Collector. 

The point we have to decide is : Is notice 
neoessary for this suit, having regard .to 
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the terms of section 80 of the Civil Procedure 
Code ? Now, tlie words of tliafc section, so 
far as they are material to this case, are as 
follows : 

“No suit shall be instituted against the 
Secretary of State for India in Council, until 
the expiration of two months next after 
notice in writing has been delivered to, or 
left at the oflice of, a Secretary to the Local 
Government, or the Collector of the District, 
in the case where the suit is died against the 
Secretary of State for India. 

Now, the words there are absolutely im¬ 
perative. An appeal has been made to us 
for our syrnpatliy with regard to the 
expensive superstructure which the plaintiff 
lias put up upon tliis land. But we have 
nothing to do svith sympathy. We cannot 
decide cases according to our sympathies 
for either patty. The words of the section, 
as 1 have said, are perfectly distinct. 

Now, it appears to us that it cannot be 
too widely known that any pet son who is 
desirous of filing a suit against the Secretary 
of State for India in Council must give a 
previous nolice of two inonlhs before that 
suit is filed. That is laid down by sec* 
tion SO. 

It is suggested that the plaintiff was 
taking other steps before the Revenue 
autboiities with refei ence to this order by 
which he says he has been damnified. But it 
appears to us that that does not affect the 
question at all. There are the words of the 
section whicli say that such a notice must he 
given, and there was nothing whatever in the 
present case to prevent tlie plaintiff giving 
the requisite notice as soon as he received the 
order in and simultaneously carrying on 

his variou.s applications to the Revenue 
anthorilies, in which case, if he had done 
that, he would liave complied with the section 
and this defence would not have been open to 
the defendant. 

lyty learned colleague has dealt with liia 
judgment, .sitting with Heaton, J., in /^ccntunj 
('f v. Uijuuuu Kri^ihua (1), and it is 

uuncecssaiy for me to do so. 

koi tlie.se leasons, we hold the decree must 
be continned and the appeal dismissed with 
costs, 

(1) U Uom. L. it. 1:7^1 oii ii. 30:^; 10 lud. Cas. 
ObU. 


Chandavarkar, j. —With reference lo cer¬ 
tain observations of mine in my judgment in 
Secretary of State v. Qajanan Krishna (1), 
it is sufficient to say that there are no facts 
in the present case to bring it within the lino 
of the principle which I endeavoured to lay 
down there. What I said was that in order 
to take the case out of section 80 of the Civil 
Procedure Code, there must bo something in 
the conduct of the Secretary of State which 
had brought about a state of things prevent¬ 
ing the plaintiff from complying with the 
provisions of the section in question. That 
means that the evidence must be such as to 
show that humanly speaking, it was impossi¬ 
ble for the plaintiff to give a notice and 
comply with the provisions of the law as laid 
down in section 80. Tfiat is in accordance 
with the legal maxim “that the law does not 
expect a man to do what is impossible. It 
cannot he said tliai the plaintiff liere hud to 
do anything that was practically impossible. 
Therefore, I agree to the decree proposed. 

Decre-j confirn.ed. 


V w w ^ ^ 


-— — - W M.V A « 

Second Civil Appeal No. 2998 of 1909. 

April 11, 1912. 

Present :— Ml. Justice ]\Iookerjee and 
Mr. Justice Carnduff. 

MOHURRUDUIN KHAN and oruERS— 
Defendants—Appellants 

versus 

bUMLUA GIRI AND another—Plaintiffs 

— UESPONDENr.S. 

dour .If/ (/ of 1872), .S. 2lSt„tc.ncnl in writ o 
u(tuc;mcn(„, to rv„l i>'ti,<iblc-Adoiis,ion-]Vhethe 
^folrna nt Oihnis.iblc in faconr of muUr of Mcment. 

A rocitul in a writ of uttncl.iuunt is not iKhnissibL 
..icvnloi.cc; in favour of rhe maker of the stateinen 
and as persons wlio claim nmler an iudoium 

dent tltlr. * 

V. Mubanth Adniij' 

f{l 1. , fuUoWCHl, 

Appeal from the decree of the District 
Judge of Kungpur, dated August 16th, 1909 
afhrming that of the 2nd Munsif of Rung 
pur, dated Apiil 7th, 1909. 

Babu Mo/iiiit Mohan Chakrat^arii, for tin 
Appellants. 

Babu iVco Saukur Majicr.dur, for the Re 
spoudeuts. 
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JUDGMENT.—This is an appeal on be¬ 
half of the defendants in an action for rent. 
The case for the plaintiff was that the lands 
in respect of which rent is claimed were 
held by one Ishan Chandra Das as tenant, 
that in execntion of a rent-decree obtained 
against him the holding was sold and pur¬ 
chased by one TChoyarunnessa and that the 
defendants as her heirs are liable for rent. 
The defence taken was that these lands did 
not belong to Ishan Chandra Das but were 
held by the defendants in their own right 
as tenants under the plaintiff. The point 
in controversy between the parties, therefore, 
was whether the holding belonged to Ishan 
Chandra Das as alleged by the plaintiff or 
to the defendants in their own right, as 
alleged by them. The Courts below have 
found in favour of the plaintiff on the basis 
of the recital in the writ of attachment in 
the proceedings in execution of the rent- 
decree. It has been contended before us, on 
the authority of the decision in Uamani 
Pershad Narain Singh v. Mahanth Adaiya 
Qossai'n (1), that the recital in the writ of 
attachment was not admis.sible in evidence 
in favour of the maker of the statement and 
as against the defendant.s. In our opinion, 
this contention is well founded and must 
prevail. 

It is clear upon the terras of section 316 
of the Civil Procedure Code of 1882, that 
the effect, of an execution sale is to vest the 
title of the property in the purchaser only 
as between the parties to the suit and their 
ropreseutatives-in-interest. Here the defend¬ 
ants claim title independently of the lady, 
and not as her heirs. Even if it be admitted, 
therefore, that the recital in t)»e writ of 
attachment would have been admissible as 
against tlje execution purchase^, we are of 
opinion that it was not admissible in 
evidence in favour of the person who made it, 
and as against the defendants who claim 
under an independent title. To hold that 
the recital is admissible ns against them, 
because they are the heirs of the auction- 
purchaser, is to argue in a circle, because, 
if we do so, we assume in substance the 
answer to the very question which calls 
for coDsideral ion in this case, namely, whe¬ 
ther these defendants have taken the disputed 

(1) 31 C. 380. 


property as heirs of the auction-purchaser. 
The position, therefore, is that this document 
must be excluded from consideration. But 
if the document is excluded, it turns out 
that there is no evidence left upon the 
record to support the theory that the land 
belonged to Ishan Chandra Das. 

The result, therefore, is that this appeal 
is allowed, the decree of the District .Tudge 
set aside and the suit dismissed with costs in 
all the Coui’ts. 

Appeal allowed. 


BOMBAY HIGH COURT. 

Civil Refrrencr No. 8 of 1911. 

November 14, 1911. 

Present :—Sir N. G. Oharulavarkar, Kt., 
Judge, and Mr. Justice Russell. 

HARI VENKATESH PAI— Plaintiff 

versus 

HARI VENKAPPA SHE TTl—D efevoant. 

Right to .oifl —Conar of ai'tion —Exoratioii of decree - 
bij ttiird fjer.'ion — Jhnn'igex. 

VVhoro a jiuI^meut-c’rcMlitor is ob.stinicfced bv a thii'd 
person in oxociitinp: his decree by attacliment of his 
judgment.debtor’s property, ho has a ri^dit of action 
to recover damages from the third j»orsou arising from 
the latter’s act. 

MrCitrtneij V. f.^inlon'/crrij a ml f.-ingh Stuillcij Rail, 
laii,, Co. hi., (lUOl) A. 35)1 at ]>. 313, 73 L. J. P. 
C. 73, 91 h. T. lO’), .">3 W. K. relied upon. 

Reference by the Subordinate Judge of 
Ku rata. 

Tlie qiieslion referred for deci.sion of the 
Higli Court in the ca.se was, whether an 
obstruction by a tliird per.son to the attach¬ 
ment of the property of the judgment-debt¬ 
or gives the judgment-credilor cause of 
action for a suit for damages. 

Mr. V. V. Bhudnuirnkar, for the Plaintiffs. 

Mr. S. V. Vntrk(n\ for the Defendant. 

.lUDGME.VT,—In our opinion, we must 
answer the question referred to us by saying 
that the suit will lie. ^Ye have no doubt 
wliatever that the legal maxim, namely, 
where there is a right there is a remedy, 
applle'j. Tlie judgment-creditor had a legal 
right to get tlie decree executed through the 
means of the C(.urt. The defendant obstruct- 
ed him in the exercise of that right and 
the cari'ying out of that decree. Therefore 
he roust be held liable upon the principle 
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which we have raentioned. We would refer 
to the case of McOarhici/ v. Londowlerry and 
Lough Semily Raihoay Co. Li. (1), where, 
citing: the note to McUor v. Spiteman (2), it is 
said: “Wherever any act injures another’s 
rigrlitjand would be evidence in future in favour 
of the wrongdoer, an action may be maintained 
for an invasion of the right without proof of 
any specific injury.” This principle has 
been repeatedly recognised and acted upon. 
It is clearly applicable to the present case. 
With tills answer, the papers must be return¬ 
ed to the referring Court, 

Papers returned. 

(1) (1904) A. C, 3 il at !'. 313; 73 L. J. P. C. 73; 91 
L. T. 10.5; o3 W. U. 3K5. 

(2) 1 Win. Sauml. G12. 


CALCUTPA HIGH COURT. 

Second Civil Appeal No. 1496 or 1910. 

h'’el>niary 2, 1912. 

Preseut: — Mr. Justice Brett and 
Mr. Justice Carnduff. 

RAJANI KANTA SAHKAR and others— 
Defendants—Appellants 


I'ersus 

MAKHAN LAL OOSWaMI— Plaintiff— 

Respondent. 

prohntc A*htn Act (V S2— 

Lclfcys 4)f Aihfiihi>l/'4/lir*n—Sfttt fn/ fpttntcc ftty 

ti nt t>f (Ulc — Di'rppp in snit — i^nli.<C4fn( nt '<ni( Inj Icefnlce 
tfttftnt fnr f'ctit /or jfcrifut sult,^C4itt4'n( In <lrnth rtf 
— lii^jlit nf ,<n il ^ fir/i'jtti Ten.ntri/ Art (177/ of 
iHSo), 15, \(}—Iit t»f IntnlhinVs frr snhsr* 
*lHrn^ Iti inslfltftifnt r/smf^ irfirthrr finfitrirnt. 

LdUpps dT Ailniiui^truticMi to of a do- 

<mmikim1 woro irr intiMl to liis witlow. 1'lic pre- 

pliiinUtT ID a pri'vioiis sui( obtuiuoil a doplaratirin 
dial ii(* was (Mitidrd as a to l-aniias sliari' of 

tlu' property left liy flie cl«*ca-asetL He now succl 
lo recover a sliaro of ilie ront from a tenant 

ot die ileccsi'^iMl: 

//e/rf, tliriT till' .<iiit was muintninnble. 

It is a .siillicient eonipliance widi lie* )>rovisions of 
fsOetions 15 ami Hi of iUv Heiiyal 'I'eiiaiicv Act, if the 
lamllord's ff‘i*s, (‘te.* l»e (li'jM'sileil ^vitli the Collector 
aflfi* tlie iiislitntioii of rent snit. 

Appeal fioiii the decree of the District 
Judge of Rarisal, dated January 24th, 1910, 
confirming that of the Sub-Judge of Bariaal, 
dated June, 2^111 l!)09. 

i''AtrrS.—Tliis wa.s a .suit for arrears of rent. 
Tiie tenure in airears was a mirash Ham given 
ill IbOO B. S. by the late Gopi Nath Roy 


to the late Tarini Kaufca Sarkar the father 
of the defendants Nos. 1—5. The plaintiff 
was the gnruputra. (son of the spiritual guide) 
of Gopi Nath. According to the plaintiff, 
Gopi Nath left a Will by which he bequeathed 
a 4-aQnas share of all his properties to 
the plaintiff, a S-annas share to his widow 
Ram Durga, a 2*annas share to his sister’s 
son, Bipin Bibari Shaha, and the remaining 
4-annas share to certain Brojobashis. All 
these other legatees have been made pro 
forma defendants in the plaint as they did 
not join the salt as co-plaintiffs. The claim 
in the suit was for the entire arrears that 
fell due from the year 1311. 

Ram Durga, the widow of Gopi Nath, 
obtained Letters of Administration to tho 
e.state of her husband. 

As the sons of Tarini Kanta Sarkar, the 
original tenant under Gopi Nath, refused to 
pay any rent to any of the legatees of Gopi 
Nath’s Will, the present plaintiff instituted 
a snit against these defendants for declara¬ 
tion of his title to a 4-annas share of the 
properties left by Gopi Nath. All the other 
legatees of Gopi Nath’s Will were made pro 
fiirma defendants in that suit also. That 
suit was decreed. Then the plaintiff got 
his name registered in a 4-anua8 share of 
the estate of Gopi Nath. 

The main defence of the defendants was 
two-fold. They contended, firstly, that none 
but Ram Durga could maintain a suit for 
arrears of rent as she alone had obtained 
Letters of Administration, section 82 of the 
Probate Act; and secondly, that the plaintiff 
had no right to maintain the suit, as neither 
he nor any other legatee of Gopi NaUTs Will 
had paid the necessary landlord’s fee for their 
succession to the property, sections 15 and 
16 of the Bengal Tenancy Act. 

The lower Appellate Court, agreeing with 
the first Court, held that the .suit was 
maintainable. It said on the first point: — 
The arrear.s fell due after Gopi Nath’s 
death and on this ground alone, I do not 
think the objection would stand. In addi¬ 
tion to this, tho plaintiff got his right to a 
4 -annn3 share in the estate declared in suit 
No. 566 in which the defendants were 
parties. In tlie circumstances, I agree with 
the Subordinate Judge in disallowing this 
objection,” 
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With regard to the second point, the 
learned District Jadge observed: — 

“Since the institution of the suit, the 
fees have been deposited with the Collector, 
though all the landlords have not been 
coirectly named. * * The Subordinate 
Judge held that a mistake of this sort would 
not debar plaintifE from bringing his present 
suit. 1 agree with him. The objection 
seems to be a purely technical one.” 

The defendants appealed to the High 
Court. 

Babus DworJca Nath Chakravatti and 

Asita Banjan Chatterjea, for the Appellants. 

Babu Siva Prosonna Bhaitacharyijn, for the 
Respondents. 

JUDGMENT.—The learned Pleader, who 
appears in support of this appeal, has very 
candidly admitted that his clients appear in 
the lower Court to have taken every possible 
point against the plaintiff’s claim, that many 
of these points were unimportant, and that 
all of them have been decided against them. 
The only points to which he invites our 
attention in the present appeal are, first the 
questicn dealt with in Issue No. 2. The 
Letters of Administration of the estate, under 
which the present plaintiff claims as legatee, 
are granted to the widow, and it is suggested 
that she alone could bring the suit to re¬ 
cover the 4-annas share of the rent claimed 
by the present plaintiff. This point, has, 
however, been dealt with by the lower 
Court. It is clear that t)ie present plaintiff 
has in another suit obtained a declaration 
that he is entitled to a 4-annas share of 
the land, and in these circumstances, we 
tlnnk that tlie lower Courts were riglit in 
holding that the suit brought by him for 
his share of the rent could be maintained. 

The only other point taken was that the 
plaintiff had failed to get himself registered 
as tenant of all the landlords and it is 
suggested that the lower Coaits erred in 
holding that there had been a proper 
service of notice to some of the landlords 
after payment of the necessary landlord’s 
fees. We think, however, tl.at the view 
taken by the Court of first instance, wliich 
has been accepted by the lower Appellate 
Court, is correct, and that the provisions 
of the law were substantially complied with 
by Ihe plaintiff after the institution of the 
suit, and that the objection on that 


account cannot be maintained in the present 
appeal. 

We, therefore, hold that the points raised 
in support of the appeal fail and the appeal 
is accordingly dismissed witli co.sts. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Miscellaneods Civil Appeal No. 574 

OP 1910. 

April 18, 1912. 

Present: —Mr. Ju.stice Mookerjee and 
Mr. Justice Carnduff. 

KENARAM AKHULl and another_ 

Dependants—A ppbllants 

versus 

SRTSTIDHAR CHATTERJEE and 
ANOTHER— Plaintiffs—Respondents, 

TFn/r»— Lond, of. in ordinnnj mnnner — Damage to 
nei'jhhonr—Lowering level of laud to make land cnltur. 
aide—Tank irafer coming ii{inn land and overjlowing 
into nelghboifr'e land—Xn iviljtilness or negligence— 
Liobilihj. 

Where an owner of laml, without wllfulnoss or 
noffltjrenee, uscjs his land in the onliuary nianuer 
though mischief therchy accrues to his neighbour li© 
is not liable for dainairos; but if, with a view to use 
tlio land in an unusual inajiner, he brings upon his 
laud water which woiiltl not natiirallv have com© 
upon it, he will he liable ft»r damages fur the escape of 
the water into the laml of his uoigldtour, 

Ifnd.jeon V. York t'f.rpo-o/iVui, '2'i h. T. HSrt and Chase- 
more V. Rirhord.f, 7 H L. C. d-F), 2!) L. J. Kx. 81 5 
.Jur. (N. s.) 87-^, 7 W. K. 085, n-Iied ujxm. ’ 

Itglande v. VI etch-',\ L. H. 2 H. L. it JO; 37 L T 
Kx. 161; ID 'r. 220, referred to. 

The detVmlants lowered the level of their land 
so as to render it culturablc, witli the result that 
tlie uator from an adjoining tank pa.ssed to the land 
of the dofemlauts anil siib.-aMjuoiitly oveiHowed into 
the laud.s of the plainliIVs: 

Ihtd. ( 1 ) that a.s the defemlaiits had not used their 
land in any artiticial or unusual inanner, they were 
amply within their right.s in \vliatthcv did- 

Smith V. Keiirlck, 7 C. II. ol5, IS L. J. (I\ 179 lo 
Jur. 362, relied upon. 

( 2 ) that the jilainlilVs were not entitled to an injunc- 
tion as airainstthe defendants, to compel the latter to 
rai.se a barrier for their protection. 

KIrld V. Xorth iVvstern Ilailnaif Companu L It lO 
Ex. -t; U L. Ex. 10; 23 W. It. G 6 , relied upon. ' 

Appeal from the order of the Sub-Judge of 
Bankura, dated September 2nd, 1910, reverse 
ing that of the Munsif of that place dated 
August 2. 1909, ’ 
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Babu Khcftra Mohnn for the Appellant. 
Baba Bipin Bihari QJiosh (Junior), for the 
ReapoDclent. 


JUDGMENT.—This is an appeal on be¬ 
half of two of the defendants in a suit for an 
injunction to restrain them from passing: 
water from their land to the laud of the 
plaintiffs, as also for recovery of damagres. 
The plaintiffs are the owners of two parcels 
of land wliich adjoin a third parcel owned 
by the defendants. Towards the south of 
this property, there is a tank not owned by 
either of the parties to the suit. The case 
for the plaintiff is that the defendants have 
lowered the level of their own Innd with the 
result that the water fr-om this tank passes 
to the land of the defendants and subsequently 
oveifliws into the lands of tlie plaintiffs. 
The question, tlierefore, arises whether upon 
tliese facts the plaintiffs are entitled to a 
mandatory injunction agrainst the defendants 
to compel them to raise an embankment for 
(he heuefit of tiie plaintiffs and also to re¬ 
cover damaces already caused. Tlie learned 
Vakil for (he plaintiffs-respondeids has con¬ 
tended, upon the anlhoiify of Bi/Jands v. 
F/r/r/<cr(l), (hat the defendants have no right 
tobiiiig water upon their laml winch may 
siibsequeni ly lUwont and cause damage to 
the land of the plainliffs. The principle 
deilucible from that decision is that the 
occupier of land who brings or keeps upon it 
atiything likely t) do damage, if it escapes, is 
hound at his peiil lo prevent its escape and 
is liable for all the natural and probable 
c niscquences of its escape even if lie lias 
been guilty of no negligence. In our opi¬ 
nion, tins principle cannot he applied to the 
circumstances of tlio present cast*. It is not 
dispniod and it cannot he seriously disputed 
that the debmdants have not used ilieir land 
in any aj'(ifi<nal or unusual manner. They 
)f>weM'd the level of their own land so as to 
make it. cnUiirable, ami they were amply 
within their rights in wliat they did v. 

Kmrii-k (2)]. It cannot he .suggested that 
they liad recourse to any artificial .structures 
for the pui-pose of storing water in their land 
\^lli(rthn(in v. K‘’rfli Edfiff-rn Ifnihvay Company 
CD; Broih r v. Soilhinl ( I)], uoj- can it be sug- 


(1) L. U. 3 II. L. 330; 37 hJ. Kv. 
(li) 7 1>. oir>; IS L. J. f. V. 172 
(3) 3 t’. P. 1>. lOH; 4-7 li. •). C. r. 


Itil; 10 L. T. 
; 13 Jur. 302. 
30Sj 38 li. T. 


220 . 



V, W. K. 4S‘i. 

^1) 2 Ch. D. 002j t:> L. J. Ch. 414; 21 W. 11. lOl J. 


gusled that they have freed water froni 
their laud into the land of the plaintiffg, 
}VInUey v. Lnncxshire Railway Company (5). 
Under these circumstances, we are of opinion 
that the plaintiffs are not entitled to an in¬ 
junction as against the defendants to compel 
the latter to raise a barrier for their pro¬ 
tection. In support of this view, reference 
may be made to the case or Ntoldv. London and 
Norfk-Wesiern Railway Company (6), where it 
was raled that an occupier is not bound to pre¬ 
vent damage to his neighbour by the natural 
escape of flood water from higher to lower 
levels. As Bramwell, B,, observed—the 
neighbour is not entitled to say *you have 
ciused me an injury in law.* The law allows 
wliat may be termed a kind of reasonable 
selfishness in such matters. It says **let every 
one look out for himself and protect his own 
interest.” If this view were not adopted, the 
result would be that a man could not reason¬ 
ably use his property lest some neighbour of 
hie might complain that he had caused him 
an injury. Tlie (rue principle is that where 
the owner of land, without wilfulnefis or 
negligence, uses his land in the ordinary 
manner, though mischief thereby accrues to 
his neigiibour, he is not liable for damages, 
but if with a view to use the land in an un- 

u. sual manner, he brings upon his land water 
which would not naturally have come upon 
it, he will be liable for damages for the 
e.scape of the water into the land of his 
neiglibaur. This doctrine was re30gnised in 
the case of ]{odgson v. York Corporation{,7)\ see 

al. so Chnsemore v. Richards (8). We are of 
opinion, therefore, that although the plaintiffs 
may liave suffered damage, no legal right of 
theirs has been infringed and they have no 
cause of action against the defendants. 

1 he result is that this appeal is allowed, 
the order of the Sub-Judge discharged and 
the decree of the Court of first instance re¬ 
stored with costs both here and in the Court 
of appeal below. We as3e.ss the hearing fee 
in this Court at two gold molmrs 

/-V ^ , Appeal allowed. 

3. w. li! 

(G) (1874) L. It. 10 Ex. 4; 44 L. J. Ex. 15; 23 \V. R. 

O' J, 

(7') 28 h. T S30. 
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UnANDK SINGH f. TULSI HAM. 

^ ALLAHABAD HIGH COURT. 
beooNo Civil Appeal No. 124‘> of 1911. 

June 21, 1912. 

P*ggotfc. 

DHANUK SINGH— Dependant_ 

Appellant 

. versus 

-GLSI RAil AND OTHEaS —Plaintiffj_ 

_ , , Rli'SPONOENTS. 

120 Act (f.V „/ 1903 ), Sch. [, Art. 

to th'^M ” ‘‘ ‘^'^‘^'‘“■ation is .no. el3- ancillarv' 

“n i" ‘he 

irocavs to n O P "f'“"=rot S„cli declaration 

^ppeai,, t3 tl 0 Court clearly necessarv hi order to 

S to the p a.nt.ff euit.ble and adequate roWef upon 

|.S ma,n cla.m, the suit ovill he soveroed a" reXu 

hmitation, merely by the Article of the first SohedSL of 

t. L. r. 41ii 31 oi 91; 1 Ind. Cas. 537, distinguished'. 
Second appeal from the decision of the 

fh*!, Farrnkhabad, da'ed 

the 19th of 1911. 

Mr. n^tjnat’t Vutsjov the Appellant. 

Mr U^makan^ Malvii/a, (for Dr. Tej 

'iespondenls, 

JUDG.MLMl’.—This is a suit for re- 

oTob’risVir the 19th of 

of the one Liohhman in favour 

he plamtiffs are transferees of the heirs 
of Gachhman. The deed in suit purports 
to be a mortgage of a b-biswiusi share and 
raata.on was applied for by Lachhmau 
and Dhanuk bmgh of this share only and 
orders weie issued accordingly by the 

hiidin„ of the lo.ver Appellate Court, that 

la consequence of a mere error or ov^r.sighi 
by the subordinate officials eiitrusted with the 
carrying out of the orders of the .uuUtiou 

Court the name of D.hanuk Singh was 
recorded m respect of a lo-bisutaZ share 
instead of a 0-6isw,msf share. The de¬ 
nomination of these shares, f, «., their 
descrip ion in the village papers has since 
been altered in consequence of a partition 
of the mahtil but for convenience sake I 
propose to continue to speak of the slmre 
mortgaged as a share of 5 biswan.ns and the 
share in respect of which Uhauuk Singh's 
pame was recorded by mistake as a share 
of 10 biswansis. The plaintiffs now come 


to Court on the allegation that Dhanuk 
bingh has possession as mortgagee only 
over a share of 5 biswansis but the extent of 
fiis mortgagee’s rights continues to be 
wrongly recorded in the village papers as 
it a share of 15 biswansis was actually 
mortgaged to him. It is dear from the 
documentary evidence which I have had to 

examine in the course of the argument that 

anu Sipgh s actual possession consists 
substanhally m the receipt of pro6ts from 
the Umbardar of the mahal. According to the 
rule of law now affirmed hy this Coart, 
Dhanuk Singh would be entitled year by 
year to sue the lambardar of the mahal for 
profits calculated on the basis of his mortgage 
possession over a share of 15 histvansis and 
so long as the entries in the Revenue papers 
stand uncorrected, there would be an 
unrebuttable presumption that Dhanuk 
~iDgh actually possesses the right claimed 
by him and profits would liave to be 
decreed on the basis of this presumption. 
Of course, if (be plaintiffs had been prepared 
to admit that Dhanuk Singh was actually 
in possession as mortgagee over a share of 
15 biswansis, their coarse would have been 
simple They would have sued to redeem 
on the basis of (lie mortgage-deed of 1870 
pleading at the same time tliat there was 

no o(;her valid mortgage-debt on the share 
m D.ianuk Singh’s possession and claiming 
to be entitled to redeem the whole on 
payment of the debt secured by the aforesaid 
deed of the 29th of October 1870. The 
plaintiffs however, were not prepared to 
admit Dhanuk Singh’s possession over this 
share of 10 bisir.msis and, inasmmhas it 
has been found in their favour by (he 
lower Appellate Court tliat Dhanuk Singh is 
not in fact in possession of this share, I must 
rake it thfit they were right in this attitude, 
they have accordingly asked the Court to 
decree redemptim. of the mortgaged share 
and at the same time give them a 
declaration that Dhanuk Singh is not in 
possession as mortgagee of any other share 
the mabal. 1 have referred to the 

in Older to satisfy myself as to the precise 
grounds upon which he resisted the claim. 

In the judgment of the lower Appellate 
Court, It IS noted that Dhaunk Singh 
endeavoured m the course of the trial to put 
forward the case that there had been an 
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oral mortgage of a share of 10 biswansis for a 
sum of Rs. 2C0 over and above the registered 
mortgage of the 29th of October 1870. My 
attention has also been drawn to a document 
on the file which shows that some con¬ 
tention like this was put forward by Dhanak 
Singh in the year 1898. The Court below 
has swept this contention aside as wholly 
unsupported by evidence and so far as the 
record goes, it is obvious that it rests only 
on Dhanak Singh’s own word and that it is 
contradicted by the mutation proceedings 
of 1872, the record of which certainly goes to 
support the learned Subordinate Judge in his 
finding that it was a pure mistake and nothing 
else which led to Dhanuk Singh’s being 
recorded as mortgagee of 15 biswansis instead 
of 5 biswansis, I felt much inclined at one 
stage to remit an issue on this point in 
order to allow the defendant-appellant an 
opportunity of producing further evidence 
if available. I am satisfied, however, that 
this course is unnecessary, because the plea 
in question was not taken in the written 
statement. Dhanuk Singh there resisted 
the plaintiiT’s claim on Ihe ground that he 
had acquired by adverse possession a 
prescriptive right as proprietor or mortgagee 
in respect of a share of 10 bisivansis and 
he also pleaded certain foreclosure proceed¬ 
ings, with which I have now no concern, as 
they are found to have been abortive. I 
suppose the wiitlen statement may also be 
understood as raising the further question 
of limitation to which 1 shall come presently 
but it certainly contains no plea to the effect 
that Diianuk Singh’s possession over this 
share of 10 biswansis is based upon good 
and valid title derived from a mortgage 
transaction other than that embodied in the 
deed of 1876. This point, therefore, goes 
against the defendant on the pleadings, and 
there is no need to remit any issue con¬ 
cerning it. 

The Court of first instance framed very 
proper issues in the case and took all the 
evidence tendered by either party. It 
decreed the plaintiff’s suit for redemption 
hut refused to allow him any further relief 
on tlie ground that a suit for a mere 
dedal at ion w..s barred by limitation under 
Artidc 120 of the first Schedule to the 
Indian biinitation Act (IX of 1908). The 
finding on tliis question of law was reversed 
by the lower Appellate Court which there¬ 


upon proceeded to determine all the quastions 
of fact involved in the issues framed by the 
first Court. On the question of possession, 
the finding of the lower Appellate Court is 
entirely, against the defendant and is binding 
on me in second appeal. The effect of that 
finding is that the defendant is not 
shown to have acquired any prescriptive 
title as mortgagee or otherwise in respect 
of the share of 10 biswansis by 12 years* 
adverse possession and further that the 
plaintiffs and not the defendant Dhanuk 
Singh were in actual possession of this 
share at the time of the institution of the 
suit. The lower Appellate Court has 
accordingly granted the plaintiffs their 
claim for redemption and has added to its 
decree a declaration making it clear that 
the defendant is not in actual posses¬ 
sion as mortgagee of any share in this rmkal 
over and abjve the share ordered to be 
redeemed 

Now, the question raised before me in 
sec^ond appeal is only whether that portion 
of the decree of the lower Appellate Court, 
which grants the plai'Jtiffs this declartation 
ought not to be sjt aside, on the ground that 
any suit for a declaration in respect of this 
share of 10 biswansis was, under the oircum* 
stances, barred by limitation. The law on this 
subject was laid down by this Court in 
F/'xtncis Legge v. Ramb iron Singh (1) and in 
Akbar Khan v. Tttraban (2). 1 am bound by 
these rulings and I have only to see whether 
they precisely over the facts of the present 
case. Tf this were a mere suit for a declara¬ 
tion, the plaintiffs would have to show on what 
date the right to obtain the declaration sought 
for accrued to them and would have to satisfy 
the Court that the said right did not accrue to 
them more than six years before the suit. 
As a matter of fact, there was nothing said on 
the point in the plaint and the plaintiffs’ case 
is not that they are coming to Court for a 
mere declaration so as to be bound by the 
provisions of Article 120 aforesaid bub that 
the relief sought by them in the way of de¬ 
claration is ancillary to their claim forredemp- 
tion aud is of such a nature that the Court 
is bound to entertain it so long as the suit for 
redemption itself is within time. 1 have 

(1) 20 A. 35. 

(2) 5 A. L. J. G37; A.. W. N. (1903) 252; 4 M. L. T. 
444; 31 A. 9} 1 lad. Cus. 5o7. 
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the 

the 

the 


painted out that the cireumstaocea of this 
case are pecaliar and there U no doubt that 

the nature of the presumption laid down in 
section 201 of the Agrra Tenancy Aot (Lacal 

Act n of 1901) will operate very serious- 
y against the plaintiffs if they are not al- 
lowed relief in this suit. If it were not for 
that presumption, it might be contended that 
the declaration sought for by the plaintiffs 
was superfluous and that it could be refused 
ou the mere ground that no adequate necessity 
tur granting it was shown. As the case 
stands, unless the plaintiffs can obtain from 
the Civil Court, some form of decree on the 
strength of which the Revenue Courts will be 
prepared to correct the mistaken entry in the 

papers, they stand to lose the beneSt of the 

finding in their favour on the question of pos. 
session arrived at by the lower Appellate 
Court. I iDclme to think that where a claim 
for a declaration is merely ancillary to the 
claim for some other relief put 
ward in the same suit and where 
granting of such declaration appears to 

Court clearly necessary in order to give 

plaintiffs suitable and adequate relief upon 
his mam claim, the suit will be governed 
as regards limitation merely by the Article of 
the first Schedule of the Indian Limitation 
Act applicable in respect of the main relief 
claimed lo pub the matter from a different 
point of view, I am of opinion that a Civil 

Court has an inherent right so to frame its 

decree as to embody in that decree any finding 
upon a question of fact, whSch it has arrived at 
in the course of the suit in the determination 
of an issue fairly arising out of the pleadings 
and the determination of which was necessary 

m order to grant the plaintiffs appropriate 

relmf m respect of their main claim. 

1 • present case. I think tliafc the 

plaintiffs were entitled in their suit for 

redemption as such to ask the Court to give 

them some adjudication regarding tlis extent 

dant nh*"'" r ^ \ to the defen- 

dant Dhanuk Singh or the extent of the 

share actually m his possession as mortgagee 

The incorrect entry in the village papers 

threw a doubt upon the extent of that slLe 

and left the p aintiffs in such a position that 

a decree sirnply ordering redemption of the 
mortgage of the 29th of October 1870 as such 
would fail to give the plaintiffs the full relief 
to which they were entitled. Ifc has occurred 
to me that the plamt might have been framed 


so as to ask the Court to decree in favour of 
the plaintiffs possession by redemption upon 
payment of the mortgage-debt provided in the 
deed cf the 29th of October 1870 either of the 
share of 5 biswansts or of such share in the 
mahal imsuit as might be found to be actual¬ 
ly iQ possession of Dhanuk Singh mortgagee 
A. suit thus framed might have evaded the 
difficulty which has been raised regarding the 
operation of Article 12) of the first Schedule 
to the Indian Limitation Act but it would 
have been a mere evasion. On the findings 
whicb have been actually arrived at, the lower 
Appellate Court would have given the plain¬ 
tiffs upon a suit framed as I have suggested 

in substance the very decree which it has 

passed, that is to say, a decree for redempcion 
of the h~biswansi share coupled with a formal 
expression in the decree of theCourt’s finding 
that nothing over and above this fi-biawansi 
share was in the possession of the mortgagee. 

I think, therefore, that no sufficient case has 
been made out in second appeal for inter¬ 
ference with the decree which has been 
passed in this cise. I dismiss the appeal 
with costs. 

Appeal dismissed. 


CALCDTTA HIGH COURT. 
Original Civil Rdle. 

January 19, 1912. 

Present: —Mr. Justice Fletcher 

RAMGOPAL JHOON'JHOON'WALLA— 

Plaintiek 

versus 

JO HARM ALL K HE M K A— Depbndant 

C«f»7 Procedure Code (Act T ../1908^, 1I5_ 

-—Recisiou — Knon^:oug on >ii(cstioit of limita, 

tion bf/ the Court hcloiv. 

An erroneous decision by a lower Court ou u (iiies- 
tiori of luiutatlou. would not justify luterferonco in 

levision by a Court untlcr section 115 of the 

Civil Procedure Code, 

Amritruv Krtsna Deshpnnd: v. BnlkcUhna Gane-ih 
Amrairnrhir U B. 488 iit p. 492, Snndnc Singh v. Dorw 
Shnnlnr, 20 A. /H jiiid Aiiitr Hassnn v. Siieo Baksh II 
I. A. 237, 11 C. 0 (B, C’.), referred to. ’ 

Rule obtained by the defendant against the 
decree of the Second Judge of the Calcutta 
Small Cause Court, dated September 19th 
Iff! I, by which the claim of the plaintiff 
decreed. ® 

Mr S. C. Mukeriee, instructed by Mr. K N 
Bey, Solictor, iu support of the Rule, ' ’ ‘ 
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Mr. Sircar^ instructed by Mr. Q, 0. Bey, 
Solicitor, showed cause. 

JUDGMENT.—This is an application by 
the defendant to set aside the order passed by 
the Small Cause Court of Calcutta. The 
plaintiff sues in respect of certain items which 
on the plaint appeared to have been barred 
by limitation. But the plaintiff sets out in 
the plaiut that his claim was not barred by 
limitation, as his cause of action had arisen 
in September 1909, and also because of the 
acknowledgment made by the defendant in 
his written statement in Suit No. 6581 of 
1909. It has been admitted for the purpose 
of this argument by Mr. Sircar, who shows 
cause on behalf of the plaintiff, that the deci¬ 
sion on the question of limitation was wrong. 

I tljiiik, so far as one can gather from the 
records and papers, the Court did make a 
mistake ; apparently, the case was barred by 
limitation. That is not the point here. 
The point is, has tlie Court jurisdiction to 
interfere, under .section 115 of the Civil Pro¬ 
cedure Code, 1908, on the ground that the 
Sn»all Cause Court acted in the exercise of 
its jurisdiction illegally or with material 
iiregulariiy ? The point made by Mr. Muker- 
jee is that section 13 of the Limitation Act 
casts upon the Court the duty of dismissing 
uU suits barred by limitation. Therefore, the 
Small Cause Court, having gone wrong on 
the question of limitation, acted with material 
irregularity or illegality in not dismissing 
tlie suit. In my opinion, that is not so. 

Mr. Sircar lefened me to three cases. Oue 
is Amritrav Kri.slinn Deshpande v. Balkriahna 
(i^mesh Armiipurkar U). The failure to 
decide on a question of limitation does not 
justify a superior Court in interfering any 
more than if the whole case is wrongly decid¬ 
ed. Then he refers to Swidar Singh v. Boru 
iihonhir (2), where the case of Amritrav 
Kiishna D<shpande w. Balkrishna Ganesh Amra- 
pnrhar (1) is followed, and a similar view is 
taken by tlie Privy Council in Amir Hassan 
Khan V. Slteo Bahsh Singh (3). This being 
so, 1 canrot interfere in this raattei under 
sect ion 116 of the Civil Procedure Code, The 
Halo, Ihutefore, is discharged with costs. 

Rule dischargeJ, 

(1) 11 Ji. •1'58, at p. 402. 

(2) 20 A. 78. 

(0) li C. 0; 11 1. A. 237. 


MUNICIPALITT. 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 884 of 1911. 
November 22, 1911. 

Present'. —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

Syed SHAH HAMID HUSSAIN— 
Plaintiff-^ Appellant 
versus 

CHAIRMAN OF PATNA MUNICIPALITT 

—Defendant—Respondent, 

MunicipnlUy —.#4s.sc^^s•^ncnf —Laac/s forming part ot 
revenue paying cataie—Whether exempted from assess¬ 
ment — ^Hotding', basis of—Occui>ation—Bengal Muni¬ 
cipal Act {Hike, of 1884), ss.Qcl. (3), 101, 103, 110 
—Jurisdiction —Ci’i'n Court—Declaration that assess¬ 
ment illegal. 

The mere circumstance that the lands assessed 
by a Municipality form part of a revenue-paying es¬ 
tate is no ground for exemption from an assessment 
of rates. 

The basis of a ‘holding’ is occupation, and the term 
‘holding’ is used with reference to land held by an oc¬ 
cupier under one title and surrounded by one set of 
boundaries. 

When a Municipal Corporation has acted in con¬ 
travention of the provisions of the statute, it is open 
to a Civil Court to declare that the assessment is 
illegal. 

C’/iairaif»u of Giridh Mnnidpalitg v. Swresh Chandra 
Mozumdar, 35 C. 859. 12 C. \V. N. 709, 7 C. L. J. 631 
and Chairman, yiumcip(d Board, Chapra v. Basudeo 
Narain >'iingh, 5 Ind. Cas. 321; 14 C. W. N. 437; 37 
C 374; 11 C. Ij. J. -too, relied upon. 

Where thcro is sonic indication that the assessment 
has possibly boon illegal, but the plaintiff bas not been 
able to establish, with regard to any particular hold¬ 
ing,that the assessment has been, on the facts, made in 
contravention of the statue and is liable to bo declar¬ 
ed idtra vires by a Civil Court, the suit should be dis¬ 
missed. 

Appeal from the decree of the Additional 
District Judge of Patna, dated March 9th, 
1911, reversing that of the first Muosif of 
Banl?ipur, dated July 30lh, 1910. 

Moulvis Syed Shamsul Huda, and Mohamed 
^Justnfa Khan, for the Appellant. 

Babus Umakali Mtikherjee and Chandra 
Sekhar Pershad Singh, for the Respondent. 

JUDGMENT.—This is an appeal on 
behalf of the plaintiff in a suit for declara¬ 
tion that an assessment of rates made by 
the Municipality of Patna under the Bengal 
Municipal Act of 1884 is ultra t'ires. In the 
Court of first instance, the claim of the 
plaintiff was allowed; but (hat decision has 
been reversed on appeal by the District 
Judge. In the present appeal, the assess¬ 
ment has been questioned on four distinct 
grounds, namely, first, that, as the plaintiff 
is the owner of a zevenue* paying estate, he 
is not liable to he assessed under the Bengal 
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Municipal Aol; secondly^ that the holdtogr^. 
in respect of which he has ba&n assessed, 
have been arbitrarily created by the Munici¬ 
pal authorities in contravention of the provi¬ 
sions of the statute; thirdly^ that as there 
are intermediate holders between the plaintiff 
and the actual occupiers of the land, the 
plaintiff is not liable to be assessed; and 
f mrthly^ that inasmuch as the occupiers of 
some of these holdings have been assessed 
in respect of houses and gardens standing 
thereon, the plaintiff ought to be exempted 
from assessment. 

Before we deal with these grounds, it is 
necessary to mention that the plaintiff is 
the proprietor of a large tract of land 
situated within fhe Patna Municipality. 
Many years ago, these lauds were divided 
into two holdings and assessed under the 
Bengal Municipal Act. In 1904, the 
Municipal authorities added four new hold¬ 
ings, to the two which had existed from 
before. The plaintiff brought an action to 
test the legality of the course adopted by 
the Municipality and it was held that as 
the lands comprised in the new holdings 
were included in the tsvo pre-existing hold¬ 
ings the creation of fresh holdings was 
ultra vires. Thereupon, in 1907, the Muni¬ 
cipality treated all the lands as comprised in 
one holding. The plaintiff was dissatisfied 
and preferred an objection under the provi¬ 
sions of the Bengal Municipal Act. The 
result was that the lands were c.)i)stif.ated 
into five separate holding4. The plaintiff 
has cora nencei this suit for djcl.vration chat 
the action of the M iiiicipality wis without 
jurisdiction. 

The first of the grounds upon vvluch tlie 
assessment is assailed, is obvioasly without 
substance. Under section 10? of the Bengal 
Municipal Act, the rate upon a holding is 
payable in quarterly instalments by the 
owner of the holding. Section 85 defines 
the circumstances under which a rate may 
be imposed on the annual value of a lioldliig 
situated within the Municipality. There is 
no exemption, either express or implied, 
in favour of the holders of revenue-paying 
estates within a Municipality. The mere 
circumstance, therefore, that the land.s a^.^es- 
sed form part of a revenue-paying estate is 
no ground for exemption. The first ground, 
consequently, fails. 


To determine the validity of the second, 
third and fourth grounds, it is essential to 
examine the meaning of the term ‘holding’ 
as used in the Bengal Municipal Act. 
Section 6, clause (3), of the Act provides that 
the term holding’ means land held under one 
title or agreement and surrounded by one 
set of boundaries. On behalf of the pl.aintiff, 
it has been contended that tlie terra ‘holding’ 
refers to land held by an occupier under one 
title or agreement and surrounded by one 
set of boundaries. On behalf of the respond¬ 
ent, it has been argued, on the other hand, 
that the terra ‘holding’ means land held by 
an owner under one title or agreement and 
surrounded by one set of boundaries. The 
question, therefore, arises whether the term 
holding’ is used with reference to the occu¬ 
pier or the owner. In our opinion, there 
is no room for reasonable controversy that 
the basis of a liolding’ is occupation, and the 
term ‘holding* is used with reference to land 
held by an occupier under one title and 
surrounded by one set of boundaries. To take 
a concrete instance, an owner may have ten 
highas of land which he holds under one 
title and which i.s surrounded by one 
set of boundaries. He lets out different 
parcels to ten different occupiers. The 
question arises, whether the land corjstibiite.s 
one holding or ten holdings for the purposes 
of the Bengal Afunicipal Act. The learned 
Vakil for the Afunicipality has contended 
that we must confine our attention to the 
title of the owner and cannot have regard to 
the occupation of different parcels by differ¬ 
ent occupiers. But if this contention is 
accepted, extremely anomalous results obvi¬ 
ously follow. For instance, if we look to 
section 105, we fi id that the tax due from a 
non-resident owner may be recovered from 
the occupier and may ha delucted by the 
latter from his rent. If, therefore, there 
are ten distinct occupiers of what is called 
one holding by the re.spoiulent, and if the 
owner inakeK default in payment of the 
rate primarily payal.le by him under 
section 103, it is opan to the Municipal 
autliorities to proceed at their choice against 
any one of those occupiers and make him 
responsible for the payment of the entire 
amount. This could hardly have been in¬ 
tended. If again we turn to section 110 we 
find that there is a provision for Temisshm 
or refund on accaunfc of vacant holdings. If 
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in the cAse before ue, there is one occupier, 
who ceases to occupy his parcel, there is no 
room for the application of section 110, 
because the remainder of the holding, as 
interpreted by the respondent, is occupied 
by other persons. The provisions of the 
Municipal Act, in our opinion, make it 
reasonably plain that the basis of the assess¬ 
ment of rates is occupation. ^Ve are concern¬ 
ed primarily with land as occupied by a 
person; the land in the occupation of such a 
person, if held under one title and comprised 
within one set of boundaries, constitutes a 
holding for the purposes of the Bengal 
Municipal Act. The rate is determined 
upon the annual value wliich is dehned, in 
section 101, as the gross annual rent at 
which that holding may be reasonably 
expected to let. Section 103 then provides 
that the rate so determined is to be paid in 
quarterly instalment.? by the owner of the 
holding. Consequently, when the owner 
himself is in occupation, he is himself liable 
for the rate. AVlien there is an occupier 
under the owner who i.s in actual occupation 
of the holding, although tlie rate is assessed 
upon the annual rent, yet it is the owner 
who is held p.^marily liable for ihe payment 
thereof. If the view suggested by tlie 
respondent were adopted, the consequence 
would be that every person interested in a 
particular parcel of land, whatever the grade 
of his interest might he, would he liable to 
be as.sessed with the rates. For instance, 
in respect of a parcel of land, there mighit 
he, under the Government, a zemindar; under 
the latter, there miglit he .successively a 
patnidar, or dor-pafnidar, and. ultimately, the 
last in the series, the actual occupier. Ac¬ 
cording to the contention of the respondent, 
the zemindar wouhj he liable to be assessed 
in respect of the holding’ because he held 
tlie land undor one titlo and surrounded by 
one set of boundaines, 'I’he patnidar under 
tlie zemindar would he equally liable to be 
asse.ssed, hecau.se his intei'est falls within 
the definition of the term holding' as given 
in section 0 clau.se (3); aiul similar remarks 
would apply to the dar-pnfyiidar. It must 
further be oh.served in tliis connection that 
each of these pei*sons would he liable to be 
assessed, not in respect of his net profits 
from the land, but upon tlie gro.^s annual rent 
at which the holding may be reasonably 
expected to let. But it can hardly be main* 


tained that the Legistatnre intended that the 
same parcel of land should be liable to be 
assessed twice or thrice over. We are, 
therefore, of opinion that the term ^holding’ 
as used in the Bengal Municipal Act means 
land held by an occupier under one title or 
agreement and surrounded by one set of 
boundaries. If this interpretation be adopted, 
it is fairly clear that the second and Ihe 
third objections must be deemed substantial. 
Under the statute a.s interpreled by us, it is 
the duty of the Municipality to ascertain 
whether a pRrfcicular parcel of land is held 
by an occupier under one title, and whether 
it i.s compri.sed within one set of boundaries. 
If it is land of this description, the rate is 
assessed upon it in accordance with the 
principle laid down in section 101. That 
rate becomes payable by the owner, that is 
to say, the person above the occupier, if the 
occupier himself is not the owner under 
section 103. 

But, although we are of opinion that the 
second and third grounds urged by the 
appellant are substantial, we are unable^ to 
give effect to them, by reason of the manner 
in which the suit has been framed and con¬ 
ducted in the Courts below. It hiay be 
conceded that when a Municipal Corporation 
has acted in contravention of the provisions 
of tlie .statute, it is open to a Civil Court to 
declare that the assessment is illegal. In 
support of this proposition, reference may 
ba made to the cases of The Chairman of 
Giridh Afunicipalifu v. Suresh Ohnndra 
Afozumdnr (1) and The Chairman^ Mtinicip il 
Boards Chopra v. Basudeo Narain Singh (2). 
In tlie case before us, however, although 
there is ample indication that the asse.ssment 
made by the Municipality has been based 
upon ^ an erroneous interpretation of the 
term holding’ as used in the Bengal Muni¬ 
cipal Act, yet it is plain that the two 
specific objections now urged before iis, were 
not taken either before the Municipal autho¬ 
rities or before the Courts below. It is 
clear from an examination of the record 
that although the plaintiff urged that the 
sub-division of his land into five holdings was 
beyond the competence of (he Municipal 
authorities, he never invited the Municipality 

to a.ssess his land after constituting it into 

(1) ar) C. 85<); 12 C. W. N. 70f);7 C. L. J. 031. 

(2) 37 C. 37 t. 0 Inti. Cu9. 321; 14 C. W. N. 437; 

UC. L. J. 4C0. ' 
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holdings acoording to the oocnpation of the 
land by different tenants. In fact, it is 
clear that after the Municipality had treated 
the entire land as cjnstitnting one holding, 
the plaintiff objected, and upon his objection 
the land was divided into five holdings. The 
plaintiff ought to have urged at that stage 
that the holdings were improperly constitut¬ 
ed and that it was obligatory upon the 
Municipality to determine the land in the 
occupation of each separate tenant. Bat not 
only did the plaintiff not take any such 
objection before the Municipal authorities, 
he did not urge any such objection in the 
Court of first instance, nor was it presented 
before the Court of appeal below. The 
result is, that slthough the documents upon 
which the assessment of the Municipality is 
based, indicate that in 1884 there were 
numerous tenants in occupation of different 
parcels of land, it is impossible for us to 
hold in respect of any of the holdings now 
assailed by the plaintiff, that it is not in the 
occupation of one tenant. Before the plain¬ 
tiff can succeed in respect of the assessment 
for any one of these five holdings, he must 
satisfy the Court that the particular holding 
has been constituted iu contravention of the 
provisions of the statute. He is unable to 
do so, because there are no materials on the 
record to show how many tenants are in 
occupation of the different holdings. Simi¬ 
lar observations apply to the third ground 
urged by the appellant. No doubt the 
documents, upon which the assessment has 
been made, indicate that there were inter¬ 
mediate holders between the plaintiff and 
the occupiers in 1884; there is no evidence, 
however, to show whether these intermedi¬ 
ate holders now exist; if they do, according 
to the view we take, the plaintiff is not 
liable to be assessed. But the plaintiff has 
not established by evidence that in respect 
of the laud comprised in any one of these 
five holdings, he is not the immediate land¬ 
lord of the tenants in occupation. Conse¬ 
quently, although the second and the third 
grounds are substantial and might possibly 
have succeeded in part or in their entirety, 
if they had been urged in a properly framed 
suit and had been sought to be supported by 
evidence, we are not in a position to give 
effect to them. Nor do we think that this 
is a case in which a remand should be made 
at this stage to the Court of first instance 


to enable the plaintiff to establish these 
objections. The effect of a remand would be 
that the plaintiff would escape payment of 
rates, while he is indubitably liable for a 
considerable amounb of rates, even though 
it is conceded, upon the view of law we take, 
that some of the parcels of land asse.seel may 
be entitled to exemption from assessment 
under section 85, on the ground that the 
annual value is less than six rupees. 

In so far as the fourth ground is concerned, 
it is clear that the separate assessment of 
the houses and gardens of the tenants has 
been based upon an erroneous view of the 
meaning of the terra ‘holding*. But the 
District Judge has correctly pointed out 
that this is a matter which does not concern 
the plaintiff. It is possible tliat the tenant.s 
have been improperly assessed; and they 
may have their remedy against the Municipal 
authorities. 

The conclusion follows that, although we 
are of opinion that the statute has been 
misinterpreted, and there is .some indication 
that the assessment has po.ssibly been illegal, 
the plaintiff has no'-, been able to establish 
with regard to any particular holding that 
the assessment has been, on the facts, made 
in onfcravention of the statute and i.s liable 
to be declared ultra vires by a Civil Court. 
We, therefore, dismiss the appeal bub direct 
that each party do bear his own costs 
throughout the litigation. 

Appeil dismissed. 


CADCUTrA HIGH COURT. 

Civil Role No. 55S5 of 1911. 

February 5, 1912. 

Present: —Mr. Justice Brett and 
Mr. Justice Carr,duff. 

NRPAB CHANDRA ROY CHOWDHURY 

AND ANOniGX—P lMNTIFFS —PGTlTIO.NGr.S 


versus 

NIRO DA SUN DARI GHOSF — Defendant 

—Oppo.site Paktt. 

LimitnUon Art{X.V of IHIl), ScU. //, Art. lUl — Unu. 
tation AntdKoJ lUOS), S<-h. I, .-IrA. IQt—ttenernl Cl'in-ies 
Act (X of 1897), s. a -fAuiitafion—Kx parto 

appliention fo^et uside. 

If the right of a dofciKlant to luuko an applica- 
tion to set aside aa c.r parte ilocree, on the ground of 
non-serv'ice of siunmona on him, was lost under tlie 
piovisions^of Article IGt, Schedule II of the Limitation 
Act of 1877, long before tho passing of Act IX of 
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1908, the provisions of Article 104 of Schedule I of the 
Limitation Act of 1908 cannot revive the right, 
for sccticn 6 of the General Clauses Act, 1897, dis¬ 
tinctly piovidoR that the repeal of an Act ^vould 
not have the oft'ect of reviving any right not in force 
Or ^xistinp at tlio time the j'epcal was made. 

Rule against the Older of the Additional 
Rub-Judge of Kliulnn, dated September 7tb, 
1911, setting aside an parte decree ob¬ 
tained by the plaintiff, on an application of 
the defendant on tlie ground of non-service 
of suramoDs on the defendant, and another 
order, dated September 19tb. 1911, rejecting 
an application for review of the previous 
order, made by the plaintiff?. 

Babu Cham Chandra Biswas^ for the 
Petitioners. 

JUDGMENT.—This rule was issued to 
show cause why an order passed by the 
Subordinate Judge setting aside an ex parte 
decree should not be reversed on the ground 
that the application on which it was made 
was barred by limitation. The present appli¬ 
cant brought u suit to recover the amount 
due on an instalment-bond, and obtained an 
fx paite decree on the 28th March 1906. 
Execution was applied for on the 19tli Febru¬ 
ary 1907, and the property of the judgment- 
debtor was sold and purchased by the decree- 
holder on the 27fh May 1907. The present 
application by the opposite party to set aside 
the c.r j7(177c decree was made on 27th June 
1911, ill atis to say, more than four years after 
the conclusion of the previous proceedings. 
Before the lower Court, it was contended, on 

behalf of the present applicant, that the appli¬ 
cation was barred on the ground that the appli¬ 
cation to set aside the ex par/e decree obtained 
by the applicant could only have been made 
wlifn^tho provisions of flie Limitation Act 
of \hii were in force, and that, as under 
Article of tlie second Schedule of that 
Act, tlip application ought to have been 
made within tln'rty days from the date of 
executing the process for enforcing the 
judgment, the application was barred by 
limitation long before it was made on the 
27th June 1911, and tlie right of the opposite 
party to make tlie application was lost long 
before the passing of Act TX of 1908, the 
pre.^ent Limitation Act. Tlie learned Sub¬ 
ordinate Judge was. however, of opinion that 
the limitation provided in Article 16-t of 
tlie First Schedule of Act IX of 1908 was 
applicahle, and that the application was in 
time, as it was within thirty days of the time 


when the applicant had knowledge of the 
decree. The rule was issued to set aside 
the order of the Subordinate Judge, and no 
one has appeared to contest it. In our 
opinion, the view taken by the learned Subor¬ 
dinate Judge cannot be accepted. The right 
of the opposite party to make the application 
was lost under the provisions of Article 164, 
Schedule II of the Limitation Act of 1877, 
long before Act JX of 1908 was passed, and 
section 6 of the General Clauses Act dis¬ 
tinctly provides that the repeal of the old 
Act would not have the effect of reviving any 
right not in force or existing at the time 
the repeal was made. We think, therefore, 
that on this ground tlie Rule must be made 
absolute, and the order of the Subordinate 
Judge set aside. The applicant is entitled 
to his costs of this hearing. 

Rule made absolute. 


CALCUTTA HIGH COURT. 
Second Civrt Appeal No. 183 ok 1910. 

Dfcember 19, 1911, 

Pjesent: —Mr. Justice Mookeijee and 
Mr. Justice Carnduff. 

ERFAN MANDAL— Defendant— 

Appellant 

versus 

SAMIRUDDIN MANDAL and others— 
Plaintiffs—Respondents. 

Specific ficHcf Act (I of 1877h jj. — Derlarotit-n, 
f!uit Jor—ConsCiptentiol rcHeJ— Suit for declaration that 
ilofemlant not iniitM'aUi or nat Ictially appointed imit- 
w.jlli— iYo prayer for prms'Cimion or appointment of <J«* 
other mutwallj— Whether unit uiainlainahlc. 

TKo plaiutilT askecl (1) for a declaration tlmt a cer¬ 
tain irahfnamah was invalid and that the tlofondnnt had 
not acquired any valid title as mutHallH under that 
document, or (2) that if the uakfnamah bo vali<l, then 
the defendant liad not been legally appointed mutwotli. 
But the ])]nintifr di«l not ask for rocoverv of pos- 
scssiion or for tlio removal of the defendant aiul the 
appointment of a trustee duly appointed; 

Ilfld, that Muder section 4-2 of the Specific Belief 
Act, the .suit was incompetent aa the plainliff, being 
able to S(!ek fnrtlier relief, had not <lono so. 

Shyiimanaiid y. Raj Narain, 4 0. L. J. 568, Lolenath 
V. Kenhah Ram, 1 .S C. 1-L7, Chniolinga Petihana V. 

1 40anil Cinnimtijir Ourn IViolaijir v. Gum- 
}nit</ir, S B. 280, referred to. 

The further relief referred to in tho proviso to sec¬ 
tion 42 of the Specific Relief Act, is further relief in 
relation to (ho legal character or right to any pro¬ 
perty to which the plaintiff is entitled and whose titl^ 
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to such character or right the defendaiit denies or ialj 
interested in denying, and it must bo I'olief appro-M 
priate to and consec|uont on the right or title assert J | 

od. . I 

JCdunfin V. K^i'ishiidfi, 13 M. 321, relied upon. I 

Appeal from the decree of the District 
Judge of Nadia,, dated January 17, 1910, re¬ 
versing that of the Sub Judge of that Dis¬ 
trict, dated June 30, 1909. 

Babu Amarsn-ira Nnth Bose, for the Ap¬ 
pellant. 

JU DG-MENT.—The substantial question 
of law raised in this appeal is whether the 
suit is barred by reason of the proviso to 
section 42 of the Specihs Relief Act, which 
lays down that no Court shall make any 
declaration in a declaratory suit where the 
plaintiff, being able to seek further relief 
than a mere declaration of title, omits to do 
so. Tlie plaintiffs commenced this suit for 
declaration that the first defendant had not 
been properly appointed mutwalli of the 
properties in suit. Their case was that in 
1888 a deed of loal-fnamah had been executed 
by the owners of the property and that 
pursuant thereto in 1906 a deed was exe¬ 
cuted by which the first defendant was 
appointed mutwalli. The plaintiff set out 
facts which, if true, go to show that the 
defendant has taken possession of the pro¬ 
perty and has dealt with it on the footing 
that he has bsen properly appointed its 
mutwalli. The plaintiffs put their case in 
the alternative. In the fir.st place, they ask 
for a declaration that the ivT.''<fnam ili of 1888 
is ollasive and inoperative, and that, C3n- 
Eequently, the first defendant has not acquired 
any valid title as mntwilli. In the second 
place, they ask for a declaration that if the 
wanfriamnh be treated as valid, the defend¬ 
ant has not been legally appointed mutwdli 
because the entire b)dy of persons competent 
to appoint a mutwaUt did not join in making 
his appointment. The defendant resisted the 
claim on the ground amongst olhers that the 
suit was improperly constituted and was 
biund by reason of the proviso to section 42 
of the Specific Relief Act. This objection 
lias been overruled and a decree has been 
made by the District Judge in favour of tlie 
plaintiffs. 

Tn support of the appeal, it has been argued 
that there is no answer to the objection in 
respect of the competency of the suit as 
framed and that the decision of this Court in 


the'ease of Wal<ir Ghand AudhikaH v, Anunda 
Ohunder BhuUacharji (1), upon which the 
learned District Judge placed reliance in 
support of his view, is clearly distinguishable. 
In our opinion, the appeal must succeed. 

The proviso to section 42 of the Specific 
Relief Act makes it clear that no Court shall 
make a declaration in a declaratory suit where 
the plaintiff, being able to seek further relief 
than a mere declaration of title, omits to do so. 
No doubt, as pointed out by tliis Court in 
the case of Fakir Chand Audhikari v. Anunda 
Ohunder Bhuttacharjee (l), the further relief 
referred to in this proviso is further relief in 
relation to the legal character or right as to 
any property which the plaintiff is entitled 
to and whose title to such character or right 
the defendant denies or is interested in deny¬ 
ing, and it must be relief appropriate to and 
consequent on the right or title asserted. 
Kannan v. Krishnan (2). The learned Judges 
went on to hold that a claim for arrears of rent 
was not farther relief within the meaning of 
the proviso. It is not necessary for us to 
consider whether this was intended to be a 
broad statement of an unqualified proposition 
of law, because it is clear from tiie facts of 
that particular case that the plaintiff could 
not have j>ined with the prayer for a decla¬ 
ration, a claim for recovery of arrears of rent. 
In the case before m, it is indisputable that 
the plaintiffs are competent to ask for a 
furtlier relief. If the first alternative case 
set up by tliem is establislied to be true, 
the plaintiffs are entitled to recover posses¬ 
sion as owners. If the second alternative 
case i.s established to be true, the plaintiffs 
are entitled to seek for the removal of the 
defendant ar.d for the appointment of a 
trustee duly appointed by persons competent 
in that behalf. It is plain, therefore, that, in 
either view of the case, it was competent to 
the plaintiffs to ask for farther relief. As 
was pointed out by Mr. Justice Muthusarai 
Ayyar and Mr. Justice Wilkinson in the case 
of Komhi V. Aundi (-3), tlie object of this pro¬ 
vision is to avoid a muUiplioily of suits and 
to prevent a per.son getting a declaration of 
right in one suit and immediately after, the 
remedy already available, in another. Tn 

U) I tC. 5S6. 

C2) 13 M. 321. 

(3) 13 M. 75. 
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other word?, the Legislature intends that if 

) the plaintiff, at the date of his suit, is entitled 
to claim as against the defendant to the cause 
I some relief other than and consequential upon 
J a bare declaration of right, he must not vex 
2 the defendant twice, but he is bound to have the 
i matter settled once for all in one suit. The 
] object of the plaintiffs here is to get a decla- 
i ration of their title upon payment of a Court- 
j fee of Ks 10 and in the event of their success, 

/ to institute a suit against the defendant for 
his removal. Tn our opinion, the proviso to 
section 42 is a bar to the maintenance of a suit 
of this description, for this is not one of the 
class of cases where it is needless or impracti¬ 
cable for the plaintiff to seek any relief other 
than declaration as in Shijamantind v. HaJ 
Naroin (4); Lokennth v. KesKih Hnm (5). 
Here the plaiutilTs are able and hound to ask 
for consequential relief, as in Chokalinga 
Veshina v. Achiyar (6); Oanpatgir Qnrn 
Bholngir v. Ganpntgir (7). 

The result is that this appeal is allowed, 
the decree of the District Judge set aside and 
the suit dismissed with co.sts in all the Courts 


{4-) 4 C. L. J. 568. 
(5) la C. 147. 

(t)) 1 M. 10. 

(7) a li. 230. 


Appml allowed. 


CALCUTTA JIIGM COURT. 

Civil Rule No. 4029 of l&H. 
November 22, 1911. 

Presenl: —Mr. Justice Steplien and 
Mr. Justice Coxe. 

Lal'i CHKT NARAIN SAH 1 —Defendant 

— Petitioner 

t'eraus 

RAMPATj MANJHI and another — 
Plaintiffs—Opitsite Pahty. 

Civil Prorvihtrr (Art To/1908), (>. IX, r. 1.8, 

(). f. 1 —Kx |>iii'ti’ itcrrrr — Ajiiilimtio/r In set 

(isl'le—Prrrviilril tni i^n fiiciriit ntiise Imin (ipiieariHii — 
Jiiiirir, 

A dcfumluut, nj-ainst ivliimi nii e.e fxirte ilocroo ]ius 
L<M'n iiijulc, may, iiisnatl oT ajiplying to set aside 
tlic* (ItHTCf. muli-i’ Ihilei' IX, nilo 13 of th(‘ 
Civil I’loecdinf tVuL*. ii]i|)ly for a review of jiMlKriiout 
iiihUt Order XLYII. nilf 1 on the ‘rroiiod that he was 
ni’fvonlcd from appealing on tin* <hiy, lixod for tlio 
healin'; of the ease, l>y snllic'eiiL eause. 

]{nj S'fiiiiiii }*nikuit V. .-l/i«/iy« Jfe/ioa Wiandari, 2 G 
C. 598, followed. 


Rule against the order of the Judicial 
Commissioner of Ohot-a Nagpur, dated May 
27th, 1911, reversing that of the Sub-Judge 
of Ranchi, dated January 4th, 1911. 

Baba Nagenda Natk Qhose, and Mr S. K, 
Sahay^ for the Petitioner. 

Mr. I, S, Sen and Babu Jyotish Ohandra 
Hazrah, for the Opposite Party. 

JUDGMENT—The case out of which 
the Rule arises was instituted so far back 
as the 25bh June 1903. It was at one 
time dismissed for default ; but was again 
revived, and after innumerable applications 
for adjournraents, it was finally decreed ex 
P%rte on the defendant's failing to appear on 
the 18bh May 1910. Early in July, the de¬ 
fendants applied under Order XL/U, rule 
1 to have the case revived on the ground 
that their Pleader had been prevented from 
appearing on the day of hearing. This 
application dragged on until the present 
year and was finally granted by the Subor- 
dinate Judge without giving any reasons 
for his decision. 

The case then went on appeal bef.me the 

Judicial Commissioner and he held that 

the Subordinate Judge could not have dealt 

with the matter under Order XLYII, rule 

1, inasmuch as it came properly within the 

scope of Order IX, rule 13, and was 

accordingly barred by limitation. It appears 

to have been argued before him that the 

appellants in his Court were not entitled to 

take this plea inasmuch ns they hnd 

consented to the revival of the case; but 

this contention was not accepted by the 

learned Judicial Commissioner and he 

accordingly held that the order of the 

Subordinate Judge was wrong, set it aside 

and directed that the case should be dis- 
missel. 

Tlie defendants obtained a Rule from 

tins Court to show cause wliy that order 
should not be set aside or why such other 
Older sliould not be passed ns to this Court 
might seem fit. The view of the learned 
Judicial Commissioner that the Subordinate 
Judge could not deal with this matter under 
Order XLYII, rule’l does not appear to be 
in accordance with the decision in the case 
of n<u Nnrain Pnrhut v. Ananga Mohan 
Bhunuan (1), and cannot be sustained. The 
point whicli really arises for decision in 

(1)26 C, 598, 
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this case is whether the defendants were 
or were not prevented from appearing on 
the day fixed for the hearing of the case. 
This point has not been considered or 
decided by either of the Courts below. We 
have not thought it necessary to send back 
the case inasmuch as there is but little evi¬ 
dence on the point and we have been able 
to consider it. On reading that evidence, we 
think that the Subordinate Judge acted 
with undue haste in finally disposing of the 
case, and, therefore, the case ought on 
certain conditions to be re-heard. AVe would, 
however, invite the attention of the learned 
Subordinate Judge to the extreme delay 
that has occurred in disposing of this case 
and express our hope that the trial may 
he conducted more expeditiously in future, 
lu particular, when the Subordinate Judge 
directs the payment of costs as a condition 
precedent to proceeding with the suit, it is 
not aulBcient for him to order the pay¬ 
ment, but he should see that the money is 
paid before he proceeds further. For 
instance, in the present case he directed 
payment of Rs. djO to the plaintiff, ap¬ 
parently as a condition precedent to 
reviving the case, but in the end, he ap¬ 
pears to have revived the case without 
ever attempting to see whether that order 
had been complied with. We think, there¬ 
fore, that the proper order to pass will be 
that, on the present petitioner’s depositing 
in Court the sum of Rs. -iO, which they 
v^eie ordered to pay by the J^uberdinate 
Judge, within one week from the arrival 
of the records in the Court of first instance, 
the case shall be re-heard. 

If the money is not paid within this 
period, this Rule will stand discharged 
with costs. If the money is paid in time, 
the costs in this Court, which we assess at 
two gold mohurs^ will abide the result. 

Rule made absolute. 


PONJA.B CHIEF COURT. 

Civil Revision No. 1835 op 1909. 

May 22, 1912. 

Present’. —Mr. Justice Kensington. 

TDLSI—Dependant—Petitioner 

versus 

KIRPA. RA.M—PLArNTipP—R espondent. 

Custom—Adoption^Right of collateral six degrees 
removed to contest adoption —Laddu Rajputs of Una 
laksil, District Hoshiitrpnr. 

Among L/addui Rajputs of the Una Tsvhsil, a collateral, 
six degrees removed from the adopter, has locus 
standi to contest an adoption. 

Khazan Singh v. Uelu, , 35 P. R. 1906, referred to. 

Petition, under section 70 (&) of Act XVIII 
of ISSi. as amended by Act XXV of 1899, 
for revision of the order of the Divisional 
Judge, Hoshiarpur Division, dated 20th 
March 1909, confirming that of the Munsif, 
1st class, Hoshiarpur, doted 18th December 
1908 decreeing the claim. 

The Hon'ble Mr. Sliadt Lai, for the Peti¬ 
tioner. 

Mr. Sundar Dis, and Pundit Ramhhaj 
for the Respondent. 

JUDGMENT.—This is a revision admitted 
under danse ib) of section 70 (1) of the 
Punjab Courts Act, solely on the questioi 
whether the plaintiffs, who are remote col¬ 
laterals, have any Iocms sf indi to bring a 
declaratary suit in respect of the adoption 
in dispute. The learned Judge who directed 
notice to issue considered that the only other 
ground np')n which the defendant sought 
revision had been disposed of correctly under 
the ruling of Bishen Singh v. Arm'r Chand 
(1). I have examined that ruling which 
is the only one a* all in point now 
referred to on the several questions of 
adoption amoing Ludilii Rajputs oi Una Tahsil 
and though it appears to me to go somewhat 
far, I do not regard the point involved as 
being one which 1 am at liberty to now go 
into in the revision. The case has, therefore, 
to be determined solely on the first ground 
referred to above. 

The plaintiffs are collaterals, six degrees 
removed, of one Praga, who, on the 21at 
September 1901, adopted the defendant 
Tulsi by a registered deed stating that fclie 
actual adoption had taken place seven years 
before. Tulsi is also a remote collateral one 
degree further removed than the plaintiffs 


(J) 13 P. R. 1894. 
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i.e.^ he traces his descent from one Santa, 
while the plaintiffs and Prag-a were the 
descendants of Santa’s son Parsa Ram. This 
declaratary suit has been instituted on the 
30th August 1907, only just before the ex¬ 
piration of six year.s’ limitation. Praga died 
soon after the institution of the suit leaving 
about 92 Jiunals which have since been 
entered in the name of his widow notwith¬ 
standing the adoption deed in favour of TuUi 

The lo wer Courts have both given a 
decree to the plaintiffs declaring that the 
adoption will not affect their reversionary 
rights after the death of the widow. Tne 
greater part of Counsel’s arguments on 
■behalf of the defendant TuUi was directed 
to showing tlmt tlie ruling of Bishnn Singh 
y. Amir Ch'inA (1) goes much too far 
in laying down a general principle for 
Lndfhi Rajputs of ITiia Tahsil .seeing that 

(1) the case then involved covered an 
adoption of a daughter’s son, and 

(2) the previous esse dealt witli Taluqa 

Anib of the Una Tahsil for whicli the 
/i’/?rni-/.n7rt denied rights of adoption of any 
sort, while the present case deals with Talnqi 
Una for whicli the recognizes the 

rights of males hut not of females to adopt 
witli tlje customary cereraoriie.i. 

There is some force in both these argu¬ 
ments hut, as noted above, I do not consider 
tliat I am entitled to go into the point under 
the terms ot tiie admitting order. 1 am, more¬ 
over, as a Single .ludge hound by (he terms 
of a Division Bench ruling of lUshen Singh 
V. Amir Chatiil (1), iiiid, although it is 
permissible to doubt whether that ruling 
is not too widely expressed, the case is 
not a suitable otie for reference to a Full 
Bench as Dm point involved is not directly 
before me. 

1'urning then to tlietirst ground of revision, 
wliich alone 1 have to decide, the main 
argunif-nb of Counsel is that ordinarily a 
le^ersifiner of so remote a degree as the 
plaintiffs cannot contest an alienation of any 
sort wliether l)y adoption or otherwise. It. 
is admitted that there is no precise ruts on 
the point, and tliere is at least one definite 
ruling to the contrary in Khazan Singh 
V. RAu (2), wliere the coll.iterals con¬ 
cerned were ten degrees removed, and 

(2) '.lo V. H. 1900. 


it was held that they could contest au 
alienation. OoDnsel’s further argument is 
that the plaintiffs should not be allowed 
to conte.st the adoption, inasmuch as 
services were rendered by the adjpted Talsi. 
There ia not much force in this latter argu¬ 
ment. Tulsi who was present before me 
stated hi.s age at 26 or 27 and by appearance 
he ia not more than that. He was stated 
in the adoption deed of 1931 to be then 13 
which gives about the same result. He 
cannot have rendered any service at all to 
Praga by 1901 or any service worth mention¬ 
ing up to the time of Praga’s de.ath in 1907. 
This alone disposes of the argument about 
services rendered, which was one of the points 
taken up in Khazan Singh v. Rein (2). My 
c inclusion is that sufficient ground has not been 
•shown for disagreeing with the lower CourU 
and for interfering on revision. The defen¬ 
dants petition is, therefore, dismissed but as 
the case i.s of a very doubtful nature and 
plaintiffs have made great delay in suing for 
a declaration, the parties will pay their own 
oo.st in this Court. 

Petition dismissed. 


PUNJAB CHIEF COURT. 

SsxoNt) Civ.r, Appeat, No. 400 ok 1911. 

June 4, 1912. 

Present:—Mv. Justics Shah Din and 
Mr. Justice Scott-SmiDi. 
Musammat. MEHTAR BIBI amd ANornE/i — 

DekKXD.INTS -ApPELLiNTS 

versus 

Musnmmnt HUSSAIN BIBI—Pountiff 

Avn ANOTHBa—DEFENDANTS— RESPONDENTS. 

^ >^>i>^lo<n^A\\euution—Mnh,nnm(i(hin Law—Will— 
Kushmiiis oj Jhelnm iown^Snccension -Pleadinjs — 
htj u uloH' — Prrsuinpfion. 

In matters of Riiocession, iMuhainm.adan Kashmiris 

of tUe .Ihelnm town m genera] am] the family of the 

parties in particular do not follow Muhammudan 
JiUW. 

A betpiest hy a male proprietor of the wliolo of hie 

sclt-aequireil property in favour of his daughter or 

her isyie. to the exclusion of his widow and brother, is 
valid b}’ custom. 

By custom among those Kashmiris, widows do or- 
dmarily succeed to u lifo-iiiterost, daughters are ex- 
eluded by sons, sisters by brothers and a right of re¬ 
presentation is allowed. 
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Where among a Muhammadan tribe, large in¬ 
roads are made into fcUo provisions of Mubammadan 
Law relating to inheritance, there is a very strong 
presumption that Muhammadan Law is nob foUowea 

by them, , _ .. 

Where a widow sues for possession of the entire 

perty left by her husband on the allegation that the 
parties are governed by custom and it is proved that 
the property was the self-acquired property of her 
husband and was left by him by Will to bis daughter, 
the widow is not entitled to a share of her husbami s 
property according to Muhammadan Law, 

Second appeal from the order of the Ad¬ 
ditional Divisional Judge, Jhelam, at Kawal- 
pindi, dated 12tn December 1910, con6rming 
that of the District Judge, Jhelura, dated 
16th March 1910, decreeing the claim. 

Lala Hukam C/i'ind, for the Appellants. 
Khawaja Katttal ud-clin, for Amir Bax, Ke- 
spondent No. 2. 

JUDGMENT.— This appeal and Oivil 
Revision No. 748 of 19U are connected and 
both can ba conveniently disposed of by one 
judgment. 

The pedigree-table set out in the judgment 
of the Divisional Judge explains the relation¬ 
ship of the parties. On the lllh l^'ebruary 
1908, Jan Muhammad, who owned the pro- 
petty in dispute, made a Will by which he 
bequeathed the whole of his property to his 
daughter, Iktusammai Mehtab Bibi, and her 
issue. He died early in 1909. Towards the 
end of that year, two suits were instituted, 
(1) by his widow, Musanimat Hussain Bibi, 
for poesession of the entire property left by 
him, said to consist of a house and some G 
kanals 8 marlas of land and of moveables and 
cash, on the allegation that the succession to 
the property of the deceased was governed by 
custom and that, as his widow, the plaintitf 
was entitled to succeed to the whole of it on 
the usual life-estate; and (■^) by the deceas¬ 
ed’s brother, Amir Bux, for possession of 
S/Stbs of the property left by him, on the 
ground that in matters of inheritance the 
parties were governed by Muhammadan Law, 
and that under that law he was entitled to a 
3/8ths share in the property left by the deceas 
ed. The defendants in both the suits were 
Musavimcf Mehtab Bibi and her son, Mumtr/, 
Ahmad; and by consent of parties, both the 
suits were tried together, the whole of the 
evidence produced on both sides being record¬ 
ed in the suit brought by Musammat Hussain 

Bibi. 

Upon the pleadings of the parties, several 
issnes were drawn by the District Judge, the 


most important issue being whether the 
parties were governed by custom or by 
Muhammadan Law. It may be noted here 
that though at first there v^a3 some dispute 
us to whether or not part of the propeity 
left by Jan Muhammad was ancestral, it is 
now conceded that the whole of it was bis 
self acquired property, and it follows that if 
Jan Muhammad was not governed by strict 
Muhammadan Law, he had power to dispose 
of it by Will in favour of his daughter and her 

is. ue. . 

Jan Muhammad was a ICai,'7imin and resid¬ 
ed and carried on the business of comb-making 
in the city of Jlieluni. The District Judge 
was of opinion that although the provisions 
of the Muhammadan Law as regards succes¬ 
sion had not been consistently followed by 
members of bis tribe in Jhelum, Jan Muham¬ 
mad was governed by Muhammadan Law as 
regards his testamentary powers and that, 
therefore, the Will made by him in favour 
of his daughter and her issues was invalid. 

The District Judge accordingly passed decrees 

in the two suits dividing the property in dia- 
pute according to the rule of succession pres¬ 
cribed by Muhammadan Law; in other words, 
he decreed the claim of Amir Bux m Ufa and 
gave i't.h of the property to Hussain 

Bibi, leaving the remaining oue-balf of 
it in the possession of Musdrnmat Mehtab 

Bibi. 

Two appeals were filed by Musjminat 
Mehtab Bibi and her sou in the Divisional 
Court, one iu each suit, and the Divisional 
Judge dismissed botli the appeals, except 
that he varied decrees of the District Judge 
as to costs. 

From the decree of the Divisional Court iii 

the suit brought by Mui tnimaf Hussain Bibi, 
a further appeal has been preferred to this 
Court: and as the value of the other suit 
brought by Amir Bux is less than Rs. 1,000, 
a petdion for levision of the decree of tlie 
Divisional Court in that suit was hied 
here at the same time, and it has been 
admitted with reference to the question whe¬ 
ther the parties are governed by Muhammadan 
Law or by custom. After hearing arguments, 
we think that both the appeal and the revi¬ 
sion petition must succeed and that both the 
suits brought by Mtesartnnat Hussain Bibi and 
by Amir Bux must be dismissed. 

A good deal of oral evidence has been pro¬ 
duced on both sides and there are also on the 
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record copies of certain mutation proceedings 
which have been relied upon by the defend¬ 
ants, as showing that in matters of succession, 
Muhammadan Law has not been followed 
among the /Tu-'t/iMirii’of Jhelum. It is unneces¬ 
sary to discuss in detail the instances given 
by the witnesses produced by the partie.s, as 
we think that the Divisional Judge has sum¬ 
marized the result accurately when he says:_ 

It appears to be the case that there i.s a cus¬ 
tom by whicli widows do ordinarily succeed to 
a life-interest, daughters are excluded by 
sons, and a right of representation is allow¬ 
ed." In an earlier part of the judgment, the 
learned Judge says:—“Now the evidence in 
the present case shows that widows do usual¬ 
ly take their husband's inheritance for life. 
There is no apparent instance on record of 
the exclusion of the widow, and over half a 
dozen of the widows excluding their husbands’ 
brolhers. Ihere are Quite eiglit instances of 


sons excluding daughters, and of brothers ex¬ 
cluding sisters. There is an instance of the 
right of representaticm being allowed. On the 
death of Jan Muhammad’s own brother. Imam 
Box, (an obvious mistake for Umar Bux), the 
nephew, Wazir Bax, was not excluded." This 
is a fair summary of the evidence on the 
record; and the conclusion is irresistible that 
the rules of succession laid down by ^luham- 
madan Law are net strictly observed by the 
AWimiViV of Jhelum. Despite the Hading re¬ 
corded by the Divisional Judge that in matters 
of succession, strict Muhammadan Law i.s not 
followed in tliis tribe, he has concurred in the 
view taken by the District Judge in decreeing 
the claim of Amir Bux and that of Mtisammat 
Hussain Bibi in accordance with Muhammadan 
Law, solely on the ground that no definite 
custom empowering a Muhammadan Kashmiri 
to make a Will in regard to his property con¬ 
trary to the rules of lii.s personal law has been 
establislied by the defendants and tiiat, there¬ 
fore, the provisions of tliat law must apply to 
the case. Jii our opinion, the view is errone¬ 
ous. 


Both tlio Courts bylow have overlooked the 
fact, wliich is very important in tfiis case, that 
yi.u>>ammai Hussain Bibi based lier claim upon 
the allegation that tlie parties were governed 
by custom and that by custom she was en¬ 
titled, as tlie widow of the deceased, to a life- 
estate in the whole of tlie property left by 
liini. Tliat was her sole ground of claim, and 


throughout the litigation, ahe has consiatently- 
urged that as the widow of the deceased, &he 
had a right to hold possession of the property 
in dispute for her life. In the face of her 
own claim, it is iticomprebenaible how the 
Court.? below could have decreed in her favour 
sth share of the property in dispute absolute¬ 
ly and not for her life. Furthermore, when it 
was held by the Divisional Judge that the 
property in dispute was self-acquired of Jan 
Muhammad, he ought to have held that under 
Customary law, by which, according to 
Uus 2 mm'jt Hussain Bibi’s statement of claim, 
the parties were governed, Jan Muhammad 
had every power to dispose of that property 
by Will; and on that ground alone, M 7 isammat 
Hussain Bibi's suit ought to have been dis¬ 
missed. If pleadings have any value, this 
result was inevitable in Mtisimmai Hussain 
Bibi s case; and there is no reason why, 
because Amir Bux in his suit based his own 
claim upon Muhammadan Law, the claim of 
Umimmat Hussain Bibi shoull also 

have been adjudicated upon with 

reference to the provisions of the same law. 
We think that the evidence in the case point.? 
to the conclusion that Musammat Hussain 
Bibi had a life-interest in tlie estate of her 
husband; but, unfortunately for her, her 
husband made a Will bequeathing that estate 
in favour of his daughter and her issue, 
and it is clear that, even supposing that Jaii 
iluhanimad had no power to make the Will 
(which he clearly l:ad as the property was 
self.acquired by him), M^isammat Hussain 
Bibi as his widow had no right to dispute 
his act of alienation. We accordingly accept 
Hus appeal and dismiss Musammat Hussain 
Bibi s suit with costs. 

As regards Amir Box’s claim, we hold, in 
agreement with tlie Divisional Judge, that 
in matters of inheritance, the parties are 
not governed by Muhammadan Law, and 
that while Musamviat Mehtab Bibi would 
iiave been excluded by a son of Jau Muhnm- 
mad, she excludes Imr uncle, Amir Bux. 
trom succession to lier father’s property. 

ccoiding to the evidence, such large inroads 
are made into the provisions of Muhammadan 
aw in matters of inheritance in the parties’ 

nbe Unit It is impossible to hold that Amir 

and MuwuHuni/ Mehtab Bibi had a 

1 upon Jau Muhammad’s 

Ga I to their respective share iu his property 
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in accordance with their personal law; and 
the net result of the evidence seems to be 
that Hussain Bibi had a right 

lo succeed to a life-estate as a widow and 
that after her death or re-marriage, Musam- 
mat MehtabBibi had a right to come m 
to the exclusion of Amir Bax, or very 
possibliy Amir Bux had a right to excalde 
her from succession altogether. Whichever 
way we may look at the case, it is clear 
that Amir Bux and Uusammat Mehtab Bibi 
were not co-heirs according to Muhammadan 
Law, and rtiat being so, it is clear io our 
minds that the provisions of the Muham¬ 
madan Law as regards the invalidity of a 
Will in favour of one heir to the exclusion 
of other heirs are not applicable to this case. 
If Amir Bux was the sole heir after Musam- 
mat Hussain Bibi’s death or re-marriage, 
he has been deprived of bis rights by the 
Will of Jan Muhammad, the property in 
dispute being self-acquired by him, and if 
Musammat Mehtab Bibi was entitled to 
succeed in preference to Amir Bux, then she 
can resist Amir Bux s suit apart from the 
Willaod with the Will in her favour, Amir Bux 
is clearly out of Court. In short, Amir Bux 
could succeed only in the event of his proving 
that the succession to Jan Muhammad’s pio- 
perty was governed by strict iluhammadau 

Law, and not only has not this been proved, 

but on the contrary it has been shown that 
custom at variance with Muhammadan Law 
governs the inheritance in this family, accord¬ 
ing to which both Amir Bux and Musammot 
Mehtab Bibi cannot succeed as co-heirs to 

the property in dispute. 

For these reasons, we accept this revision 
and dismiss Amir Bux’s suit with costs 
throughout. 

Both appeal and revision accepted. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 102 of 1912. 

May 31, 1912. 

Fiesenl :—Sir Arthur Reid, Kt., Chief Judge. 
RALLA— Defendant—Appellant 

lersus 

Musammat MANGLiAN— Plaintiff- 

Respondent. 

nnil Tr^ir<Ls Act ( 1 III cij^ 189(V, .•<. 

Civil Procedure Code (.Act V of 1908), .s. 114— 
Guardian appointed rcsidiiuj untside jurisdiction—lic^ 

moval'^^RcviciCM 


Where a person, who, at the time, was residing out- 
side the jurisdiction of the Court, is appointed the 
guardian of a minor, he cannot bo removed from such 
guardianship siib.sequontly, under section 39 (h) of 
the Guardians and Wards Act, on the ground that 
ho does not live within the jurisdiction of the Court. 

The provisions of section 114, Civil Procedure Code, 
do not apply to orders passed under the Guardians 
and Wards Act. 

Farid v. Jlilho, 143 P. Iv. 1903, 10-5 P. L. R. 
1907, relied upon. 

First appeal from the order of the District 
Judge, Ambala, dated 28ch October 1911, 
removing tlie appellant from the guardian¬ 
ship of the minors. 

Lala Moti Lai, for the Appellant. 

Mr. Eoihan Lai, for the Respondent. 

JUDGMENT.—The District Judge’s order 
removing the appellant from the guardian¬ 
ship of the minor purports to be under 
section 39 (h) of the Gurdians and Wards 
Act, VIIl of 1890, and the reason recorded 
is that the appellant “lives outside the 
jurisdiction of the Court” and i.s for that 
reason less eligible and “removeable.” This 
is obviously a misinterpretation of the 
sub-section (i). Ssetion 39 (h) provides for 
removal when the guardian ceases to reside 
within the Court’s jurisdiction but theappellant 
was admittedly residing outside the jurisdic¬ 
tion when appointed. 

The District Judge’s action was in effect 
a review of iiis judgment appointing, and of 
Mr. Rahim Bux’s order refusing to remove, 
the appellant, and Farid v, Mitha (l) is 
authority for holding that section 114 of the 
Code of Civil Procedure, providing power to 
review, does not apply to this Act and 
the inapplicable section 39 (/i) was apparent¬ 
ly cited in default of an applicable provision 
of the Act. 

1 allosv the appeal, and set aside the 
order appointing Musammat Manglan 
guardian and the order removing the appel¬ 
lant from guardianship with costs. 

Appeal allowed. 

(1) 143 P. R. 1903i lUo P. L. It. 1907. 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 330 ok 1910. 
Petition for Review No. 136 of 1911. 

April 1, 1912. 

Presen/: — Mr. Jasfcice Ctievia. 
Miisamtnat SAHIB JAN and oniERS — 
Defendants—A ppellants 

VCfSUS 

GHULAM HAIDAR— Plaintiff— 

Respondent. 

of vonju.ial riyhts-Manw>je of a Mnhnui. 
}n'xunn immr girl by donUful yHardinn—Uu^band lak. 

^rw -'^erond wife ,then fhc gi,I iras about to attain her 

pubcrtg^Effect of her repudiatiny mari ioge—Court not 

to help such a husband to take custody of his aiYc— 
Costs. 

A., a minoi* Muhanim.-Kluii \vs».s iiiamcd at the 
tcmier a^o of 6 to B. She u;is .(.ivea iu .narrin-c by a 
person about whom there were doubts as to his com- 
|)t*ttjncy to j;iv*o her in inarrio^c. 

When A was about to attain |)iibertv, ]J took a 

second wift;. riioreai>on .1. elope.l with aj.othcr per- 
son, took up her abode will, him and linallv married 

wi'th conjugal rif^hts 

JleUi (1) that tlii.s was a casein wliich tl,o discrc- 

tmnarv power of the Court sho.dd be exorcised and 

B sliould not Do •'ranted t},e custody of . 1 . ; 

(2) that A. should not bn allowed her co.sts a-ainst 

Ji. but the parties .should be left to bear thcii own 
cost.s. 

Second appeal from the decree of the 
Couit of tlie Divisional Judtre. Shahpur, 
dated t.ie List day of Aufrust 1909, reversing 
the order oftheAlunsif 1st Class, Bhakkar, 
District Mianwali, dated 24-th May 1909, 
dismissing plaiiit.ill’H claim. 

Mr Fiual i.Jfnsfiin, for tiie Appellants, 
j/tila Kitfhan Lai, for the Respondeut 

JUI)GMENT.-(-.J8tl. Febiuiiry, 1911) — 
The plimitiff .sues for custody of .«««,,nw,,f 

..ahib Jati. I'lie first ('ourb dismissed tliesuit, 

thinking the evidcDce as to the Nika unsatis- 

factory, bat the learned Divisional Judge has 

decided the case in plainiilPs favour holding 

that Sahib Jan’s father Kattu married her to 
plaintiff. 

Uiat a man iage was performed in 1897 
between the girl and plaintiff is scarcely 
denied before me. The main point urged is 
that it wa.s no valid mairiage as Kattu was not 
the girl s father; Kattu posed as her father 
and took Rs. 60 from plaintiff’s uncle. The 
gii-l was Mien a child of 6. Kattu handed her 

over to plaintiff’s uncle. If Kattu was her 

lather, he had tlie power to marry her. 

If, outlie other liand, he was merely 

K-r step father, such a marriage would not 
be legal. 


fi9i2 


When tlie girl was about 15, she eloped 
with Hasna whom she married. A convic- 
Uou under section 494 was upset by the 
Sessions Judge, on appeal, on the ground that 
Kattu was not the girl’s father. The evidence 
in the present case is rather brief. I am 
rather inclined to think, and in spite of the 
unusual fact of Kattu handing over the girl 
at the tender age of 6, that he was her father. 
But the fact remains that ju.st about the time 
she attained pubeity, her husbaud married a 
widow and she eloped and took up her abode 
with Hasna whom she married. Of course, 
a man can marry as many as four wives 
according to Muhammadan Law, but in the 
absence of any good explanation, I fail to see 
why a man who has already a young wife, 
who has just attained, or is just about to 
attain, the ago of puberty, should take a second 
wife. It is hard enough for a minor girl to be 
married without her own iuclination being 
consulted; for her to find just about the time 

of her attaining the age of puberfy, that her 

husband takes a second wife, seems to me to 
be adding ii;sult to injury, lam not at all 
surprised at lier eloping. She has twice lived 
with Hasna and borne him a child. 

In these circumstances, I think it is a case 
in which the di.scretionary power of the Court 
should be exercised, especially in view of the 
fact that It IS nob altogether beyond doubt 
whether Kattu was her father. I, therefore, 
accept the appeal and reversing the decree of 
the learned Divisional Judge, I dismiss the 
suit with costs in all Courts. 

. V • *^ppe(d accepted. 

An application for review made on tlie 

grounds noted below was also rejected except 
as to question of costs. 

(1) This Hon’ble Court, having held that 
Kattu was tho girl’s father and the rale of 
Jluhaminada.. Law making the marriage 
with plaintiff irrevocable and perfectly valid, 
has obviously erred in reversing the decree 

°i ■ Judge and in dismissing the 

plaintiff’s claim. 

U) Ki any else, tlie plaintiff’s marriage 

being valid and Sahib Jan’s con- 

i'r •?? n"''*' ' being illegal, this 

on ble Court lias erred ia burdening the 

pe iLoner with costs iu all Courts, 

1 etition under section H i, Order XLVI f, 

"I P-’ooedure Code, for 

t J>»J«meiit passed by the Judge 
of tho Chief Court of the Punjab, dated the 
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KANJIT KUMiR GIIOSE V. JOGENDRA. NATH ROY. 

28th February 1911, in the appeal case 
noted above. 

The Hou’ble Mr. Muhammad Shafi, for the 
Petitioner. 

Mr. Nihal Ghand Meura, for the Respond¬ 
ents. 

JUDGMENT.—The facts are priven in my 
order of 28th February 1911. This is au 
application for review of that order. I have 
issued notice only as regards costs, for 1 still 
adhere to my opinion that the plaintifi’s con¬ 
duct has been such that he does nob deserve 
to have custody of his wife. But still she is 
(at least 1 think she is) his wife, and she is 
living with another man, and I think it 
would be a step of very doubtful policy to 
allow her costs against her husband. 1 did 
not consider this matter fully when passing 
my previous order. 

1 so far accept this application for review 
as to leave the parties to bear their own 
co.sts in all Courts, in other respects my order 
of 28th February 1911, will still stand good. 

Application rejected except as regards costs. 


CALCUTTA HIGH COURT. 

CivjL Role No. 64-42 of 1911. 

April 19, 1912. 

Frejenf:--Mr. Justice Moolcerjee and 
Mr Justice Beachcroft. 

RAN.IIT KUMAR GHOSH—Acoi ion- 

PCRCHASER— PeTITiONKK 
versus 

JOGENDRA NATH ROY-Opposite 

Party. 

Bengnl Tennnaj Act {VIII of IHHo), 174 — K.rerution 
of retit-ilecree—Saif of hafiliinj — Ih-ptsit of >ltTfe(af 
(imount— Depoi^it to he }h<i<Ic outi/ b/j JiKliiineiit-th'bfor — 
T)cpO!ii( hij allfijiul attoniPij — AnthorHij 

of atforneij to he i>vovcd if challviiin’d. 

An n])pHcati()Ti, uinU-r sc-c-tion 174 of tbp Beng:\l 
Tenant-)' Act, to set aside tiu? sale of a holding in execu- 
tion of a rent-dcci'ce, by «leposit of the decr(*tal amount, 
can be tnndo by the jndgment-<lebtor alone ami bv no 
other person. 

Rnjendro Nnrain Roif v. Phitdij }[iindiily 1.5 0. 4S2, 
followed. 

Consefpiontly, if a person deposits money by 
professing to act on behalf of the judgment-debtor, 
his authority to do so. if challenged, must be diilv 
established. 

Rule against the order of the Munsif of 
Burdwau, dated September 20th, 1911. 

Babus Mohendra Nath Boy and Jyotish 
Chondra Sarkar^ for the Petitioner. 


Babus Bipin Bihary Ghosh and Jadu Nath 
Kanjilnl, for the Opposite Party. 

JUDGMENT.—We areinvited in this Rule 
to set aside an order made under section 174 
of the Bengal Tenancy Act. A holding wa.s 
sold in execution of a decree for arrear.s of 
rent on the 13bh September 1911 and pur¬ 
chased for Rs. 2,500 by tlie present peti¬ 
tioner. Two days later, an application was 
made for reversal of the sale under section 174 
of the Bengal Tenancy Act. That applica¬ 
tion on the face of it purported to be made 
on behalf of two of the judgment-debtors by 
one Jogendra Nath Roy, who alleged that bo 
held a power-of-attoruey from them, executed 
in his favour on the 31sb January 1908. 
The auction-purchaser resisted the applica¬ 
tion. He impugned the authority of Jogendra 
Nath Roy to act on behalf of the judgment- 
debtors in this matter, and augge.sted that 
the application was not mad© on behalf of 
the judgment-debtors but for the benefit of 
a person who claimed to have acquired an 
interest in the holding by purchase and was, 
consequently, not competent to apply under 
section 174. The Court did not investigate 
the question whether Jogendra Natli Roy did 
really hold a power-oP-attorney from two of 
the judgment'debtor.s nor did it determine 
whether under such power-of-attorney, he was 
competent to acton behalf of the judgment- 
debtors in this matter. The Court proceeded, 
on the other hand, upon tfie assumption that 
as the application was made in the name of 
the judgment-debtor by an unregistered 
transferee of tlie holding, the application 
could be entertained and the sale re¬ 
versed. In support of this view, the Court 
relied upon the decision of this Court in the 
case of Behary Lai Mnkerjee v. Basnrnt 
(1). In our opinion, theca.se men¬ 
tioned is clearly distinguisliable. It was 
there ruled that an application under sec¬ 
tion 61 of the Bengal Tenancy Act for deposit 
of rent could be made by any person on be¬ 
half of tbe tenant inasmunli as neither sec¬ 
tion 145 nor .section 188 applies to a case of 
that description nor was any provision made 
as to how applications other than those in 
suits were to be made by or on behalf of the 
parties in a case under .'jeetion 61. In the 
case before us, the application for reversal of 
the sale is made in the course of execution 

(1) 2o C. 2S9. 
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proceediDgs, which are but a continnaiioD of 
the suit. Now, it is clear from section 143, 
sub section (2), of the Bengal Tenancj' Act, 
that in a case of this description, the Code of 
Civil Procedure is applicable, and consequ¬ 
ently, if a person professes to act on behalf 
of the parties to the proceeding, his authority 
to do so, if cliallenged, must be duly estab¬ 
lished. If any other view were maintained, 
the policy of the Legislature by which appli¬ 
cations under section 174 are restricted to 
judgment debtors would be completely de¬ 
feated. It is well known that shortly 
after the Bengal Tenancy Act came into 
force, it was ruled in the ease of Hajendro 
Nnrotn Vcy v, Tltudy yondul (2) that sec¬ 
tion 174 must be strictly construed. When 
section 310A was inserted in the Civil Pro- 
cedure Cede of 1882, it was held applicable 
to Rales in execution of decrees for rent 
though it had a much wider scope than 
.section 174 of the Bengal Tenancy Act 
[Janardhari Oa7igu(t v. Kali Ktisto Thnlinr 
(3)]. The result, therefore, was that prov^- 
sionsofsection 174 were practically superseded. 
But in ly()7, section 170, sub-section (1), of 
the Bengal Tenancy Act, was so amended as 
to make section ;110A of the (*cde of 1882 
and, therefore, also rule 89 of Order XXI of 
the Code of 19C8, inapplicable to pales in 
execution of decree.^ for rent. Consequently, 
the view taken in Kajt-ndro Nnraiii Boy v. 
Ihndy M^ndul (2) tlmt an application [under 
section 171- can be made by tlie judgment- 
debtor alone and by no other person i.s now 
good law. 4 he provisions of section 174 
cannot, cor.sequently, be allowed tobe frittered 
av^ay, as it has been, by the Court below in 
tl e pit.«ent case. 

The result is that this Rule must he made 
absolute, the order of the Court below set 
a.side, and tlie case remitted to ‘hat Court in 
order that the question raised may be decided 
on e\idence to be adduced, namely, whether 
.logerjdia Natlr Roy was oornpelent to make 
the application on behalf of the judgment- 
debtor.**. The cc.sts of this Rule v>ill abide 
the result. We assess tl.e henrirg fee at two 
gold violinrs. 

Buie mode ohiolute, 

(2) 15 C. 4S2. 

23 G. 3U3. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 40-B op 1911. 

November 28, 1911. 

Present: —Mr, Stanyon, A. J. 0, 
Musammat SAKU—Appellant 

versus 

MAROTI —Respondent. 

Appeal —Practice— Time‘harred appeal a dm it fed tn 
exercise cf discretion before issue of process—Discharge 
of order of admission on respondent's objection— 
Limiiafion Act (IX of 190S), s. 5. 

An order admitting a time-barred appeal by exer¬ 
cise of the discretion given by section 5 of the Limita¬ 
tion Act, if made before issue of process to the re¬ 
spondent, is not conclusive on the respondent. 

But such an order slionld net be discharged on ob¬ 
jection by the resi)ondent, unless upon groirnds 
wliich liave not already been considered before the 
order was made; especially when the respondent’s 
objection to the order of admission comes before a 
Judge other than the Judge who, in the exercise of 
hi.s discretion, made the order of admi.-sion. 

Bishendut v. ynndan Pershad, 12 C. W. N. 25, fol¬ 
lowed. 

Appeal against the decree of the District 
.ludge, East Berar, Amraoti, dated the 22nd 
December 1910, confirming that of the Second 
Munsif, Yeotinnl, dated the 2nd May 1910. 

Jlr. ^f. Chuckerhutfy, for the Appellant. 

Mr. BJiagtrrnt, for the Respond¬ 

ent. 

JUDGMENT.—In this case, an appeal was 
filed on 9th July 1910 in the District Court of 
East Berar. The endor.seraeut by the Clerk 
of Court does not contain the year of institu¬ 
tion— a pernicious habit in judicial proceed¬ 
ings which the District Judge should firmly 
tepre.ss. The appeal was then two days 
beyond time. The District .Tudge, Mr. 
Pridtaux, heard appellant’s Pleader on the 
17th July 1910, and, having, presumably^ 
acquainted himself with the appellant’s ver¬ 
sion of the facts causirg tlie delay, extended 
time under section 5 of the Limitation Act, 
and admitted the appeal The hearing was 
.Ret down for the 30th November 1910, the 
Older of adini.Rsion having been made e.r parte 
the rfspondent. The appeal came forbearing 
before i\Ir. Piideaux’s successor, the present 
District Judge, and,on objection taken by the 
respondent, he dismissed the appeal as time- 
barred. The respondent alleged no new 
matter—nothing that Mr. Prideaux had not 
already considered : and the appeal has been 
dismissed on the ground that the appellant’s 
explanation of the delay does not constilpl© 
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Buf&cient cause for extending time. This 
araoiints to a review of Mr. Prideaux’s order 
upon grounds already considered by Mr. 
Prideaux, and when Mr, Pndeaux returns 
from leave, he may again re-open the case 
upon the seme grounds. I have no doubt 
that an order admitting a time*barred appeal 
by exercise of the discretion given by section 
5 of the Limitation Act, if made before issue 
of process to the respondent, is not conclusive 
on the respondent. But I concur with the 
dictum in Bishendut Tewiri v. Nandan Perskad 
(l)that such an ordershould not bedischarged 
on objection by the respondent, unlevss upon 
grounds which have not already been consider* 
ed before the order was made; especially 
when the respondent’s objection comes before 
a Judge other than the Judge who, in the 
exercise of his discretion, made the order of 
admission. 

I allow this appeal, and, reversing the 
decree of the lower Appellate Conrt, I remand 
the case for decision on the merits. The 
respondent must pay the costs of this 
appeal. I allow Rs. 15 as Pleader’s fees 
herein. 

Appeal allowed. 

(1) 12 C. \y. X. 25. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. -i?2 of 1910. 

June 1, 1912. 

Present: — Mr. Justice Shah Din anil 
Mr. Justice Scott Smith. 

GEH>TA AND OTHER? —Defendants — 

.Appellants 

versus 

KHUDA BAKHSH— Plaintiff- 

Respondents. 

Prorcditre Code (Act f't*/ inoS),.s, 2 (2)— Preli¬ 
minary decree—Decision on the 'iHestion nj res judiciitn, 
'I he decision of .a Court on a preliminary issue 
framed on a plea of resjudirnto is not a proliininarv 
decree and is, therefore, not appealahle. 

Kashi Nath v. Nathu Kani. 41 P. U. 1911, 9 riul. 
Cas. 1019, 115 P. L. R. 1911, 179 F. W. H. 1911, 
Uinar Ali v. Nn»ib.uii-Nis.<a, 13 Ind. Cas. 800. 82 P. K. 
1911, Oar Dtis V. <)!> P. K. 1911. 143 P. W. R. 

1911, 216 P. L. li. 1911, 11 (nd. Cas. 231, followed. 
The expression “preliminary decree” exj)lainod. 

Miscellaneous first appeal from the order 

of the District Judge, Shahpur, dated 14-bh 

April 1910, setting aside the decree of I5th 


March 1907, for the purpose of deciding the 
case on it.s merits. 

Mr. Fazl-i-Hussaiti^ for the Appellants. 

The Hon’ble Mr. Shadi Lai, for the Re¬ 
spondents. 

JUDGMENT.—The facts of this case 
are briefly these. On the 13th November 
1906, the present plaiotitf-respondent, 
who was then a minor, brought a suit 
through his next friend, Muhammxd (who 
was brother-in-law of his uncle Moklm), 
against the present defendants-appellants 
for a declaration of hi.s proprietary rights 
in l/6bh share of a Urge area of land 
left by Saadat, common ancestor of himself 
and of defendants. The suit was compro¬ 
mised batween Muhammad and the defend¬ 
ants, and in accordance with the compromise, 
which was sanctioned by the Court in 
which the suit was instituted, a decree for 18 
bighas of land was passed in favour of the 
plaintiff on the 15th .\farcli 1907, the rest 
of the claim being dismi.ssed. The plaintiff 
attained the age of majority in 1909, and 
on the 5bh January 1910, he brouglit the 
present suit- against tfie defendants for 
a declaration to tlie effect that he was 
owner of 1,359 kiDials 15 marl is, out of 5,501 
kanah of land left liy Saadat which was 
in posses.sion of the defendants, and tliat lie 
was bound neither hy the coraprotnisa elfacted 
by liis next friend, Miihaniniad, in the former 
.suit, nor hy the decree for 18 Inghns of land 
whicii was pas.sed in plaintiff’s favour on the 
strength of tliat compromise. On the 27r.h 
January, the defendants filed their written 
statement in nn.swer to the plaintiff’s claim; 
and one of the pleas raised wa.s that in the .suit 
of 1906 tlie plaintiff's next friend liavdng effect¬ 
ed a comproinisein good faitli for the benefit of 
the plaintiff and tlie Court having s inctiouod 
the compromise, tlie decree passed in that case 
in accordance with tlie oiuprotnise on the 
15th ^larch 1907 was binding upon him, and 
that tlie pre.sontsuit wa.s l).anvd iiy section 11 
of the Civil Procedure Code. Upon tlie ques¬ 
tion of law’ thus raised, the District Judge 
framed a preliminary issue in the following 
terms:— 

“Whether in view of the previous suit be- 
tween the parties, decided on the 15Gh March 
1907 by Mian Abdul Hamid, the present suit 
is maintainable; and whether .section 11 of 
tlie Code of Civil Procedure doe.s not operate 
as a bar ?“ 
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Upon this ipsue, the District Judge has held, 
in his order, dated the 14th April 1910, that 
since Muhammad, who was the next friend 
of the plaintiff in the former suit, was neither 
a guardian of his property under the Muham¬ 
madan Law, nor a near relation of his, and 
since he had compromised the case by accept¬ 
ing 72 kanah of land instead of 1,359 konals 
now claimed by the plaintiff, the decision in 
the former suit in terras of the compromise 
was not binding on the plaintiff and the pre¬ 
sent suit was maintainable. The order of 
the District Judge concludes with the remark 
that other issues sliall, therefore, be framed. 

From the District Judge’s order, an appeal 
has been preferred to this Court by the de¬ 
fendants; and the first point for decision in 
this appeal is whether the order of the 14th 
April 1910 amounts to a “preliminary decree” 
within the meaning of section 2 (2) of the 
Civil Procedure Code, for if it is rot a prelimi¬ 
nary decree, there can he no appeal, 
therefore, to this Court. After healing the 
appellant’s Ccunsel, we think that this qufs- 
tion must be answered in the negative. The 
definition of the ‘decree’ as given in sub-sec¬ 
tion (2) of section 2 of the new- Civil Prrce- 
dure Code has formed the subject of consider¬ 
ation in some recent decisions of this Court_ 

Kashi Nath v. Nothu ]{nm (1); J-mar Alt v. 

Nasib-nn-mss(i (2) and (Jur Dasv.Iikng (3)_ 

and we entirely concur in the view expressed 

in those decisior.s ns to tliD meaning of tho 

word ‘decree’ in the present Cede. As 
observed hy Rattican, ,1., in Ki:shi Nuth 
V. Ao/Aw litnn (1), ‘a preliminary decree 
properly understood is passed only in fho.ee 
cases in which tho Court has first to adjudi¬ 
cate upon the rights of tl e parties and has 
then to .stay it.s hand for the time being until 
it is in a position to pass a final decree in the 
suit. This happeii.s in .suits for administra¬ 
tion, for paitition of property, for dissolution 
of partnership, ftir foreclo.sure, for sale of 
mortgaged property and by a principal for 
accounts from hisngonls.” This view is sup- 
ported by the f^‘phniotion to sub section (2) 
of section 2, which says:—“A decree is preli¬ 
minary when fnrthfir jYroreediugs have to ho talcii 
before (he suit can be completely dispo.sed 

fl) ll P. It. 1011, 0 Imh Ciis. luiO, 11.) V. L. It 
lOli; 170 1’. >V. It. 1011. 

(2) 10 1ml. CsiH. SUO.82 1*. g. 1011. 

(0) 00 IMt. 1011: 113 P. W. It. 1911, 21CP L It 

JOll, n Iml. Cas. 231, 


of.” It must be admitted that the phrase¬ 
ology of the sub sectiou in question is far from 
clear and precise, for the words ‘conclusively 
determioes the rights of the parties with re¬ 
gard to all or any of the matters in contro¬ 
versy in the suit”, as used in the sub-section, 
appear at first sight to cover a decision embo¬ 
died in an interlocutory order of almost every 
description upon any question of law or fact 
which may be the subject of dispute between 
the parties in a suit. But we think that 

the better view to hold is, as held in 
Umar AU v. Nasib-un-nissa (2), that 
(generally speaking) the words “rights of the 
parties” in the definition of ‘decree* most be 
taken to be the rights of the parties inter se 
iu regard to the subject-matter of the suit. 
Applying that test to the present case, it can¬ 
not be said that the order of the District 
Judge, dated the l4th April 1910, determines 
the right.s of the parties with regard to any 
part of the subject-matter of the suit. If the 
argument of the appellant’s Counsel as to the 
meaning aud scope of the word ‘decree* 
were accepted, then each separate order 
passed by a Court in the course of the 
same .suit upon each of several questions of 
lasv rai.sed by the parties, eg., the question 
of limitation, the plea of res the 

plea of bar by reason of Order XI, rule 2 
of the present Code, tlie question of the 
locus standi of the plaintiff to sue, and other 
similar que.stions, must necessarily be deemed 
to he a preliminary decree” from which an 
appeal would lie to a higher Court. The 
result would be that in some cases there may 
couceivably be no less than half a dc.z?n 
preliminary decrees, from each of which 
a separate appeal would be competent; 
and after the complete disposal of the 
suit on the merits, there would be a final 
decree from which yet another appeal would 
lie, after tlie Appellate Court had dealt with 
and disposed of the various points raised in 
the appeals from the preliminary decrees. 
Such an anomalous result could never have 
been contemplated by the Legislature, and we, 
therefore, think that the restricted meaning 
placed upon the expression “preliminary 
decree” in the above-mentioned deci.sions of 
this Court is correct. The ruling of their 
Lordships of the Privy Council in Bhup Indur 
Bahadur Stugh v. Biini Bahadttr Singh (4), 
(-t) 23 A. J52 lit pp. 150,1D7; 10 W. L. J. 290} 6 C.\y, 
N. 52; 27 I. A. 200. 
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whioh has been relied upon by the appellant’s 
Connsel, is not in point, inasmuch as the 
appeal in that case arose out of execution 
proceedings and the sole question for decision 
before their Lordships was as to whether 
the order made by the executing Court to 
the effect that the decree-holder was entitled 
to mesne profits for the period of three years 
from the date of the original decree, passed 
by the District Judge, was or was not a final 
order amounting to a decree. 

In the present case, no decision has been 
given by the District Judge on the question 
whether the present plaintiff’s next friend 
in the suit of 1906 had or had not acted 
fraudulently or in collusion with the defen¬ 
dants in entering into the compromise; the 
sole point decided is that notwithstanding the 
decision of the Court of the loth March 
1907, which was based upon a compromise, 
the present suit was maintainable, and we 
have no hesitation in holding that this decision 
does not amount to o preliminary decree 
within the meaning of section 2 (2) of the 
Civil Procedure Code. No appeal could, 
therefore, lie to this Court from the order 
of the District Judge, dated the 14th April 
1910, and we dismiss this appeal with costs. 

Appeal dtsmi^'sed. 


NAGPUR JUDICIAL OOMM[SS:ONIOR'S 

COURT. 

Miscellaneous Juotuial Case No. *29 ok 1911. 

January 19, 1912. 

Present: — Mr. Drake*i3rockman, J. C. 

AVASU DEO—Apcl'.cant 

tersus 

CHIN BA—Non-Applicant. 

Kx partu h/i uppcll'ttc decree — 

JitriMlietion of oriijinnJ Co\irt to sr/ dcrrec —.-1/)^^- 

ention tn'ile before iijiiient preferred — Pntefiee~Power 
oj Iliyli Court to tmnsfer applie-ttion to {(.■ielf — Cii'it 
Procedure Code V of 1908^, i. 24 (1) (6), t). IX, 

r. Vi. 

Where ail ex parte docroo has been superseiled by 
an appellate decree, Llio Court of first instance has no 
jurisdiction to sot usiilc tho c.r porte decree, even 
though tlie application to set it nsitlc was ina<lo be¬ 
fore tho appeal was preferred. 

Sankara v. Subraija, IlO M. o3o; 17 il. L. J. 43U, 
Morirninv. Daryao, 6 C. P. L 11. 142; Lola iirij Xarain 
V. Tejbal, 32 A. 295 at p. 309; 14 C.W. N. 6«7; 7 A.L.J. 
607; 11 C. L. •!. 590; 12 Pom. L. II. 441; 8 M. L. T. 57; 
6 Ind. Cas. 669: 20 M. L. J. 587; (1910) M. W. N. 392, 
relied upon. 


Ramanadham v. Xarayanan, 27 M. 602; 14 M. L. J. 
321; Chenna v. Pedda Obi, 32 M. 416; 6 M. L. T. 135; 
2 Ind. Cas. 802; 19 if. L. J. 388, Damodar v. Sarat 
Chandra, 13 0. W. N. 846; 3 Ind. Cas. 468, explained 
and distinguished. 

Where, in such a case, tho appellate decree is 
passed by the High Court, that Court can withdraw 
to itself, under section 24 of tho Civil Procedure 
Code, the application made to the lower Court to set 
aside the c.c parte decree. 

Application for transfer of a Miscellaneous 
Case, pending in the Court of the Additional 
District Judge, Nagpur, to the Judicial Com¬ 
missioner’s Court. 

M.r. G. L. Subhedar, for the Applicant. 

Messrs. Atm.'iram Bhagivant and A. 0. Roy^ 
for the Non-applicant. 

JUDGMENT.—This application arises out 
of a remark made at the close of my judg¬ 
ment, dated the 12th October 1911, in First 
Appeal No. 26 of 1911, to which the present 
applicants and non-applicants were all 
parties. 

The applicants were defendants in the suit 
out of which the said first appeal arose. The 
decree of the Court of first instance was pass¬ 
ed on the 10th February 1911, the procaed- 
ings having been c.c pxrte against those defen¬ 
dants. On the 18;h idem, they applied to 
have the decree set aside. Pleadings were 
recorded and the case was adjourned to the 
13bli July for evidence. In the meantime, on 
the 16^h June, the plainbitf.s had appealed 
from the decree, which was eventually modifi¬ 
ed on the 13th October. Some of the evi¬ 
dence required in connection with the applica¬ 
tion to set aside the e.r parte decree of the 
lOoh February 1911, has still to be 
recorded. 

Tliis Court is now asked to withdraw to 
itself the proceeding to set aside the lower 
Court’s decree. Thi.s application is opposed 
on the ground that the lower Court ought to 
be allowed to complete the inquiry begau 
before the appeal from the cr pir/e decree was 
preferred. The decision in Sankara v. 
Stibraya (1) is sought to be distinguished on 
the ground that there the appeal was dispos¬ 
ed of before an application to set aside the 
decree appealed from was filed. 

R iminadhan v. Narai/inan (2), which was 
cited and followed in Sankara v. Subraya (1), 
has been overruled by a Poll Bench in Ghenn i 

(1) 30 U. 53.5; 17 M. h. J. 436. 

(.2) 27 U. 602; 14 il. L. J. 321. 
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Beddi v. Pedda Ohi (3). The first and third of 
those cases were concerned with applications 
for review of judgment presented by a party 
to a suit in which an appeal was afterwards 
preferred. Neither of them lays down that a 
Court of first instance can review its judg¬ 
ment afler its decree has actually been modi¬ 
fied in appeal. In Damudai'Y. Sarat Chandra 
(4), it was held by Jenkins, C. J., and 
Mookerjee, J., tha.t the mere fact that an 
appeal has been preferred from an ex parte 
decree and is pending does not preclude a de¬ 
fendant against whom the decree was passed 
from applying under section 108, Civil 
Procdeure Code of 1882, for an order to set it 
aside. The position is, however, different 
when by decision of the appeal the decree 
appealed from has been superseded by that 
of the Appellate Court. In these Provinces, it 
lias long been settled that a decree cannot be 
amended by the Court of first instance even 
after it has been confirmed by the Appellate 
Court; see Mon rant v. Daryao (5). That 
this view is correct is now settled by the judg¬ 
ment of the Privy Council in Lola Brij liat'ain 
T. Tejpal (G). It seems to follow clearly 
from the fact tliat the appellate decree 
supersedes llie one appealed from, that there 
is no decree left whicli the Court of first 
instance can set aside once the Appellate 
Court a deciaion has been given. I bold 
accordingly and, under sub-section (1) (6), 
section 2*1, Civil Procedure Code, withdraw 
from the District Judge’.s Court the ap¬ 
plication under rule 13, Order IX, pre¬ 
ferred to the Additional Judge of that Court 
by ttie pi’esent applicants. The costs of 
ttiis application will follow the result of the 
one witlidrawn to this Court. I allow 
Rs. 10 as Counsel’s fee. 

(3) 32 M. 416; 6 M. L. T. 135; 2 Ind. Gas. 802; 19 
M. L. J. 388. 

(4) 13 C. W. X. 846; 3 Ind. Caa. 468. 

(0) 6 C. V. L. U. 142. 

{(>) 32 A. 295 at .300; 14 C. W. X. 667; .7 A. L. J. 
50/} 11 L. J. 56t>; 12 Bom. L. H. 444; 8 M. L. T. 57; 

6 Ind. Caa.l669. 20 il. L. J. 587; (1910; M. W. X. 392. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 73 op 1911. 

May 29, 1912. 

Present: — Sir Henry Richards, Kt., K. C., 
Chief Justice, and Mr. Justice Banerji. 
PARSOTAM RAO TANTIA and another 
—Dependants—Appellants 

versus 

RADHA 13AI and others—Plaintiffs— 

Respondents. 

Civil Procedure Code (Act T of 1908), ft. 2 (2) — 
Preliminary decree—Decision on the question of res 
judicata. 

The decision of a Court on a preliminary issue 
framed on a plea of res judicata is not a preliminary 
decree and is, therefore, not appealable. 

First appeal from the decision of the 
Subordinate Judge of Cawnpore, dated the 
12bh of September 1910. 

Dr. S, 0. Banerji, for the Appellants. 

Mr. S. N. Sen, for the Respodeuts. 

JUDGMENT.—A preliminary objection 
has been taken to the hearing of this appeal 
on the ground that no decree has been 
passed in the suit and, therefore, no appeal 
lies. What happened in the Court below 
was this. A plea of res judicata was urged 
on behalf of the defendants. Arguments were 
heard in regard to that plea and the Court 
came to the conclusion that the matter 
was not res judicata- between the parties. 
A number of other issues were framed and 
the Court, after determining the preliminary 
point referred to above, proceeded to try 
the other issues. It is from the decision 
upon the issue as to res judicata that this 
appeal has been preferred. We are of 
opinion that the determination of such 
an issue is cot a decree within the definition 
of that term as given in the Code of Civil 
Procedure. No preliminary decree has 
been passed in the suit. What the 
definition means is that a Court may pass 
a preliminary decree in certain circuin- 
slances, which is appealable, and a final 
decree subsequently. It could never mean 
that the determination of each issue would 
give rise to an appeal and that such 
determination would be deemed to be a 
decree. 

We accordingly allow tlie preliminary 
objection and dismiss the appeal with 
costs including fees on the higher cale. 

Appeal dismissed. 
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NAGPUR JUDIOrAL OOMMCSSIONBR’S 

COURT. 

Second Otviu Appeal No. 57-B op 191!. 

January 25, 1912. 

Present'. —Mr. Batten. A. J. 0. 

NIWA AND OTHERS—PLAINTIFF.S—APPELLANTS 

lersNS 

RAGHO AND ANOTHER-DEPENDANTS- 

Respondents, 

Qusictn —filalmrs ui Bcrar — Ri<jht to carcases and 
hides of dead animals disposed of by o'l’nrrs— Un¬ 
reasonable cKstom. 

It is tho duty of working ninhars in Berar to 

remove and bur}' tho bodios of dead animals not dis¬ 
posed of by the owners. 

Where the ninlwrs dispose of a carcase, they are or¬ 
dinarily allowed by custom to appropriate the hides 
and flesh as i*einuncration for their service. 

The incihars have no right by custom to appropriate 
Ihe carcases and hides of animals whose owners dis¬ 
pose of tho carcases in a sanitary manner without call¬ 
ing in the services of inahars. 

The mahnrs cannot claim the carcases and liides of 
dead cattle which the owner has not abandoned and 
which lie himself disposes of. 

One of the principal requisites to the validity of a 
custom is that it shall not be unreasonable. Nothing 
can be more unreasonable ihan an invasion of tho rights 
of property without any bcnclH to the common 
weal. 

Appeal against the decree of the Additional 
District Judge, West Berar, Akola, dated the 
20th October 1910, reversing that of the 
Junicr Muiisif, Akola, dated the ord 
February 1910. 

Mr. J. Hornby^ for the Appellants. 

Mr. Al. U. for ibe Respondents. 

JUDGMKNT.—The admitted facta of 
this case are that the two plaintiffs- 
appellants, are, by rotation, tlie loatandar 
mahars of tbe village of Anbhoia in the 
Murtizapur Taluk of tlie Akola District in 
B-rar. The two defendants, who are 
brothers, are members of the Patelki family 
of that village, tliough neither of them is 
actually the Patel. A bullock belonging to the 
defendants died, and the defendants sent 
for the plaintiffs to remove the dead animal ; 
the plaintiffs said that they would remove 
the dead bullock if they were allowed to keep 
the hide ; the defendants refused to let the 
plaintiffs remove tbe dead bullock on these 
terms, and the defendants themselves buried 
the carcase ; what became of the bide does 
not appear from the record, but the 
learned Counsel forthe defendants-re.spondents 
says his clients, no doubt, sold it. 

On these facts, the plaintiffs have sued the 
defendants for Rs. 10, Rs. 5 being the value 


of the hide and Rs. 5 being the value of the 
flesh of the bullock. 

For the plaintiffs, it was contended that by 
local custom when a bullock or cow or other 
animal belonging to a villager dies, the waiun- 
dar mahms are entitled as of right to dispose 
of the carcase and to retain for their services 
the flesh and hide, whether the owner of the 
animal be a member of the Patelki family or 
not. 

For the defendants, it was contended that 
though such a custom might exist as regards 
the cattle of other villagers, the members of 
the Patelki family were entitled to have the 
carcase removed by the w:iti'ind'ir mahars 
who were bound to return the skin, or its 
price, to the owner of the dead animal, the 
mahars receiving for their services 8 pailis of 
jowari. 

Issues were framed on these pleas and each 
party adduced evidence. The Munsif found 
the evidence on both sides to be interested 
atid worthless, hut, as it is the duty of 
mnh'irs to remove and hui'y dead animals, 
be held that they were entitled to the 
flesh and hide ; he also held that it was 
not established that any member of the 
Patelki family, except the Patel himself, 
was exempt from this rule, and that the 
fact that the defendants had them.selves 
buried the bullock in no way lessened the 
plaintiffs’ right.s ; on these grounds, he 
decreed the plaintilfs’ claim. On appeal, 
tlie learned Additional District Judge held 
that the plaintiffs had failed to prove the 
custom as set up by them. He held 
firslhj, tiiat the plaintiffs’ evidence was 
insutlicient lo prove any custom by which 
the ic itandar mahars of the village had 
the right to remove the dead body of a 
bullock or other domestic animal and ap¬ 
propriate its carcase and hide irrespective 
of the wishes of its owner; secondly, that 
such a custom would be unreasonable, and 
thirdly, that the defendants’ evidence shows 
that members of the Patel family were in 
the habit of keeping for themselves the hides 
of their cattle. 

It is to bo observed that the two 
witnesses for the plaintiffs, who are them¬ 
selves loitandar mahirs who work as 
such in rotation, and who are obviously 
interested witnesses, are anxious to show 
that the watandar mahars are entitled to 
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tlie hides of all cattle that die whether the 
owner wishes to use the services of the 
mff/ifirif in disposing of the carcase or not, 
while the two witnesses for the defendants, 
who are members of the Patel family and 
thus ver 3 ' interested witnesses, are mainly 
concerned with showing that members of 
the Patel s family are to be distinguished 
from other villagers. 

The evidence being what it is, the learned 
Additional District Judge was qaite justified 
in finding that the custom as set up by the 
plaintiffs has not been proved as regards 
any villagers. On this finding, the question 
whether the members of the Patel family 
would not be bound by the custom if it 
existed does not really arise, and it cannot 
be Raid tliat in this suit the question, whether 
a member of the Patel family has privileges 
beyond those of other villagers as regards 
the hides of cattle, whoso carcases have been 
disposed of by the watonriar viahnrs with the 


concurrence of the owners, has been disposed 
of, even as regards this one village. 

It is a fact, as pointed out by the Munsif, 
that one of the duties of village mahars is 
removing and burying the bodies of dead 
animals. This is laid down by rule 437 ( 8 ) 
of the rules framed under section 21G ( 7 ) 
of the Beiar Land Kevenue Code, to be found 
at page 1 (U of Volume 1 of the Berar 
Re\eniie JIanual, Thi.s duty, liowever, is in 
Ihe interests of .sanitation, and must, in my 
opinion, be held to refer in the case of 

domestic animals only to the bodies of such 

aniinal.s as are not disposed of by the owners. 
The rule does not give the village mahars 
any right to appropriate the carcase and hide 
of animals whose owners dispose of the 
carcase in a .sanitary manner without calling 
in the services of the mahars. The custom, 
which undoubtedly exists in at least some 
villages for the 7nQhars to take the hides of 
dead cattle, no doubt, has its origin in the 
view tliat when the duty of disposing of 
a carcase is cast on the viahars, they are 
entitled to some remuneration, which con- 
veniunlly fake-i the fturn of allowing them, 
if they wish to claim, the flesh, and dispose 
of the hide for what it will fetch. Such a 
custoiii ul.so must relate back to the time 
wlicn liidcM were of tiifling value, but now 
tliat, owing to improved communications and 
other causes, there is a strong demand for 
bides with a consequential great rise in theiz' 


value, disputes between villagers and mahars 
have naturally arisen. 

My judicial experience in connection with 
Berar has lasted for many years, as Judge and 
Judicial Commi.ssioner in Berar and as Addi¬ 
tional Judicial Commissioner in the Central 
Provinces with jurisdiction over Berar cases, 
and many cases relating to the claims of watan” 
dar mahars to the hides of cattle have come to 
my notice. lu many cases, the right of mahars 
to the skins of abandoned cattle has been 
recognised, in some cases relating to certain 
villages it has been held proved that mem¬ 
bers of (be Patelki family are exempt from 
any such claims by mahars, but in no case, 
to my knowledge, has it been held that 
mahars can claim the carcases and hides 
of dead cattle which the owner has not 
abandoned. The subject, apart from the 
special claim of members of Patelki families, 
has been succinctly put by Bullock, J. 0., 
iu Berar »Second Appeal No. 16 of 1£91, 
where lie says: ‘ The plaintiffs claim as a 
right, belonging to them as xoatandar mahars, 
the skins and carcases of dead cattle, 
saying that the owner of the dead cattle 
had no right to make over the carcases to 
the Mangs of the village. The evidence is 
rather unsatisfactory bub the lower Appellate 
Court in deciding the appeal has gone on 
grounds which cannot, in my opinion, be 
opposed, viz., that the owner of cattle lius as 
much right over his cattle when dead as when 
alive and may give the skins to whomsoever 
he likes, Tliis is the view taken by the 
Bombay High Court lYellappa v. A/anjtia(l)] 
and I see no argument that can possibly be 
set against it. The mahars are, no doubt, 
entitled to the carca.ses of abandoned dead 
cattle. But if a bullock dies in the posses¬ 
sion of its owner, they cannot as a right 
claim it against the owner’s right of dis¬ 
posal.” 

One of the principal requisites to the 
validity of a custom is that it shall not be 
uureasonable. Nothing could be more un¬ 
reasonable than an invasion of the riglits of 

property without any benefit to the common 
weal. 

Mains nsns cst aholendns, and the Additional 
District Judge was justified in holding not 
only that the custom as set up was not 
proved, but would be an unreasonable custom. 


(1)6 B. H. C. It. (A. C. 3.) 21. 



INDIAN CASES. 


569 


XV] 


BHOJA HARI PARIA V , SECRETARY OF STATE. 

Tbe appeal ia dismissed with coats. under-tenants were necessary parties; he held 

Appeal dismissed. that although it might be desirable to have 

them on the record, the suits could not be 


CALCUTTA HIGH COURT. 

Civil Rules Nos. 2657 to 2570 of 1912. 

May 20. 1912. 

Present:—Mr. Justice Mookerjee and 
Mr. Justice Oarnduff. 

BHOJA HARI PARIA— Plaintiff- 

Petitioner 

versus 

The SECRETARY of STATE for INDIA 

IN COUNCIL—Defendant—Opposite 

Party 

Civil Froceduve Code {Act V of 1908), ». 
draival of suit hy District Judye—When should he made 
^Scope of section 24 i~-Erroneous view of law. 

A District Judge should not withdraw a suit under 
section 2-t of the Civil Procedure Code, merely be- 
cause in an analogous case a Subordinate Judge bad 
taken what, in bis opinion, was an erroneous view of 
the law. If the District Judge does not intend to try 
a suit finally, the case ought not to be transferred 
merely to enable him to dispose of it on a preliminary 

ground. ^ j c au 

Rules graufed against the orders ot the 

District Judge of Midnapore, dated April 15th 
and 23rd, 1912. 

Mr. B. Uhakratarti, Counsel and Kabu 
Biraj Mohan Majumdar, for the Petitioner. 

Babu Bam Charan Mitra, Senior Goveru- 
ment Pleader, for the Opposite Party. 

JUDGMENT.—-We are invited in this Rule 
to set aside an order made by the Court below 
on the 15th April 1912, under section 2-1 of 
the Civil Procedure Code of 1908. It ap¬ 
pears that thiity-one suits were instituted 
under section 104H of the Bengal Tenancy Act; 
four of them were instituted in tlie Court ot 
the Munsif, twelve in the Court of the first 
Subordinate Judge and tbe remaining fifteen 
in the Court of the second Subordinate Judge. 
Upon the application of the plaintiff, the 
cases were, shortly after their institution, 
transferred to the Court of the second Sub¬ 
ordinate Judge. On the 19th September 

1911, an applicalion by the defendant, the 
Secretary of State for India in Council, 
praying that the under-tenants ought lobe 
joined as parties defendants, was refused by 
the Subordinate Judge. On the 2dth ilarch 

1912, the Subordinate Judge tried a group 
of eight cases and decreed the suits. One of 
the issues raised before him was whether the 


dismissed on the ground that they had not 
been joined as patties. Subsequently, the 
matter was brought to the notice of the 
District Judge, in what manner it has not 
been explained, and on the 15th April 1912, 
he made an order for transfer of the pending 
suits to his own file; this is the order now 
assailed on behalf of the petitioner. 

The District Judge states explicitly that 
in his opinion the order of the Subordinate 
Judge in the cases already finally tried by 
him, was contrary to two decisions of this 
Court and that he transferred the pending 
cases to his own file as otherwise the Sub¬ 
ordinate Judge might erroneously hold that 
the suits were properly constituted and could 
be heard in the absence of the under-tenants. 
The District Judge thereupon proceeded to 
hear tbe cases which he bad transferred to 
his own file by what he himself characterises 
as ‘an unusual procedure” and came to the 
conclusion that the under-tenants ought to 
be joined as parties defendants. He accord¬ 
ingly directed the plaintiff to join the under¬ 
tenants as defeudauts within a week and 
added that if hia order was not carried out, 
the suits would be dismissed on the ground 
that they were improperly constituted. The 
District Judge furtlier stated that should it 
be ultimately held by tlie High Court that 
hi.s view of the law was erroneous, the cases 
would have to be re-tiansferred to the 
Subordinate Judge because he Lad no time 
to hear original suits of this description. In 
our opinion, upon the circumstances stated in 
tlie order of the District Judge, the order for 
transfer ought nob to have been made. 

Section 2-1 of the Code of 1908 authorises 
a District Judge to withdraw a suit pending 
in any Court subordinate to his and to try 
and dispose of the same. The object of the 
Legislature is obvious; it was never intended 
that a District Judge should withdraw a suit 
merely because in an analogous case a Sub¬ 
ordinate Judge had taken what in his opi¬ 
nion was an erroneous view of the law. If 
the District .Jaclg^^ does not intend to try 
the suit finally, the case ought not to be 
transferred merely to enable him to dispose 
of it on a preliminary ground. We may add 
that the motive of the District Judge has 
not been called in question before us, and it 
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has not been dispated that he acted with a 
view to prevent what, he thoug’ht, might 
otherwise involve a waste of public time. 
It has only been argued and, in our opinion, 
correctly, that, in the admitted circumstances, 
tile order for transfer should not have been 
made. The Rule will, consequently, be made 
absolute and the order of the 15th April 1912 
discharged, in each of the cases. The result 
nill be that the cases will be re-transferred 
to the file of the second Subordinate Judge. 
The Secretary of State will be at liberty to 
prefer appeals against the decrees ot tbe Sub¬ 
ordinate Judge in the cases decided on the 
26th March 1912; if such appeals have al¬ 
ready been preferred, the Secretary of State 
may apply to the Subordinate Judge to defer 
tlie trial of the other suits pending the result 

of the appeals. The Subordinate Judge will 
make such order as iie considers appropriate; 
if ho refuses to stay the hearing of the suits, 

the Secretary of State will beat liberty to 

apply to this Court. 

The llnlee are made absolute with cost.*), 
hearing fee one gold inofnir in eacli case. Ail 
orders of the District Judge subsequent to 
the order of the 15th April will necessarily 
stand discharged. 


Buie 7nade absolute. 


NAGPUll JUDICIAL COMMISSIONER’S 

COURT. 

Seco.nd Civil, Aiu'eai, No. 685-B ok 1910. 

J'Vbruaiy 3, 19L2. 

—Mr. Batten, A. J. C. 

RAMJl — A I’PELLANT 
versus 


MHsuinutot MUK'l’.AI—R espondknt. 

nnnv Urn nue Ci>ih\ U05, 211— 

lun intj n yuj}it rj jn-c-cttiStibsc- 
■]ih'nt frunsjirrr Jroiii I'tii-ori finnii'j rujht of lire- 
Cini>tion. 

'J In- woi'il.s ‘■v«).oeeii| aiit liuviiig a rigJit of pro-omp- 

oii” iij section 2 ll of tlic JJc*iar Laiul Itovomic (’oih*, 
refer 4 mly to tUo person wlio was co-occupant at I lie 
'laieof the ti;in.«fcr on wliich tlio claim for pro-cniptiou 
IS ha.seel or a liansf<*rcc i'ruin (hat co-occnpanl hy in- 
lieritiincc. 'I'lie woj'ils do not include an entire stran. 
irer to wlioin tlie co-occiipaiicy riglit has passed by 
^(^lullta^y transtcr, iliat i.s, l»y sale or gift, subscipient 
to tlie sale sought to lie |iro-emptt!<l. 

A riglit to sue for pre-tnnption, which has already 
.icci iic«l, cannot be (ranstcrrc<l to an entire stranger. 
Constapieiitly, a stranger, wbo has bcconio u co-oo- 
fupant tiy a transfer .substapient to the sale sought to 



he pre-empted, is not entitled to the right of pre-emp 
tion. ^ 


Shea Xarain v. /lira, 7 A. 535j A. W. N. U885) 142. 
relied upon. ’ 

Aji S/inft V. liam Kishan, 133 P. R. 1907, 84 
W. K. 1007 and Muknmm'id Tusuf Ali K/uin v. Dal 
Kuar, 20 A. 148, referred to and c-^plained. 

Appeal against the decree of the Additional 
District Judge. West Berar, Akola, dated 
the 31st August 1910, confirming that of 
the Senior Munaif, Akola, dated the 23rd 
December 1909. 


Mr. A, C. Boy, for the Appellanf. 

Mr.Cr. P. Dick^iov the Respondents. 

JUDGMENT .—‘Mnsammat Reshmai was 
a co-occupant in the field Survey No. 24 in 
Manki, Balapur Taluk, with respect 

to a demarcated one-third share of the field. 

On her death, which occured early in 1909, 
her daughters became, according to the 
plaintiff-appellant, her heirs, and on the 
4th Alarch 1909, one of them, with the 
consent, it is said, of her sisters, gifted this 
one-third share to the plaintiff-appellant, 
who was not previously a co-occupant in the 
field. On the 20th April 1908, nearly a year 
before the plaintiff became, as he claims, a 
co-occupant by the deed of gift, the first 
defendant Musammat Mukfai, who was a co- 
occupaut in the field with respect to a 
demarcated half share, sold her share to 
Raoj), the second defendant, a stranger. On 
the 19th April 1909, the last day within 
limitation, the plaintiff has brought this suit 
for pre emption as regards the half share sold 
to the second defendant. A preliminary issue 
was framed as to whether, even if the plaiu- 
tiff had become a co-sharer by the deed of 
gift, the suit was maintainable. The learned 
!^Iunsif lield that it was not, and the same 
view was taken on appeal by the learned 
Additional District Judge. The plaintiff 
appeals to this Court, For tho appellant, it 
IS argued that Muaaimaat Reshmai or her 
daughters could certainly have brought a 
suit for pre-emption with reference to section 
-H ClDfD of the Berar Land Revenue Code, 
and that as the appellant has by the deed of 
gift succeeded to the rights of Mummmat 
Reshmai, he is equally entitled to pre empt. 
ihe plainliff was not a osharer at the date 
of the sale to the second defendant, Musam- 
mat Reslimai was a co-sharer and could have 
brought this suit if she had lived. The 
question is whether the light to sue has 
passed to the plaintiff. It may be conceded 
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that the right to sue did pass to the 
daughters of Musimmat Reshmai as her 
heirs or rather as heirs of her husband. 
It has been laid down, in Faquir Ali Shah v. 
kam Kishan (1), that as regards transfers 
by inheritance, the general principle should 
apply that the right of pre emption passes 
with the land. This ruling was with re¬ 
ference to the Punjab Pre-emption Act, II of 
1905. But the same view was taken in 
Muhammad Yusuf Ali Khan v. Dal Kunr (2), 
with reference to the rights of pre-emption 
under the tcojib ul-arz, and the principle was 
carried further to apply to a relinquishment 
by a widow of her rights in favour of her 
daughter w’ho was the reversioner, and the 
right of pre-emption in respect of a sale which 
had taken place prior to the relinquishment 
was held to pass to tlie daughter. Thus, the 
plaintiff is in the same position, neither better 
nor worse, as be would have been in if the 
gift had been made to him by Musammat 
Reshmai, who fully represented the estate, 
with the consent of the reversioner.*?. The 
question is whether the plaintiff, leaving got 
possession of the land by a gif^ has also 
acquired the right to sue for pre emption in 
respect of a sale prior to the date of 
the gift. He cannot be in a worse posi¬ 
tion than a person who acquired the share 
by sale. In iS’^eo Narain v. Hira (8), the 
Full Bench answered the following question 
in the negative; ‘’Where there is a right of 
pre-emption under the toi.db'ul-arz, which 
a share-holder could claim and enforce in 
respect of a sale of property, can a person, 
purchasing the said share-holder’s interest iti 
the village subsequently to sale, claim and 
enforce pre-emption just a.s bis vendor might 
have done?” 

Mahmood, J., was the only Judge who 
gave reasons for his opinion, and the reasons 
he gave were three in number. The first 
was that the whole object of the law of pre¬ 
emption is to prevent the intrusion of 
strangers, and at the time of the sale to the 
plaintiff, the earlier purchaser was not a 
stranger but had become a co-sharer, and 
was less of a stranger than the later pur¬ 
chaser. The second was that the earlier 
purchaser could sue the later, just as well as 

(1) 133 P. K. 1907; 84 P. W. R. 1907. 

(2) 20 A. 148. 

(3) 7 A. 535; A. W. N. (1885) 142. 


the later purchaser could sue the earlier, 
and if both suits were brought, they would 
result either in nothing or in an exchange. 
The third was that as the original co-sharer 
had not taken steps to object to the earlier 
sale, his successor could not do so. The third 
of these reasons has been shown to be errone¬ 
ous in Muhammad Yusuf Ali Khan v. Dal 
Kuar (2), cited above, for, until the period 
of limitation had expired, abstinence from 
objection for only some portion of that time 
could not raise any inference of the abandon¬ 
ment of a claim to pre-empt. In Fakir Ali 
Shah V. liam Kishen (1), also cited above, 
transfers by inheritance were distinguished 
from voluntary tranfers by some act of the 
owner, and the arguments of Mahmood, J., in 
the case in Sheo Narain v. liira (8), were held 
to be applicable only to voluntary transfers, 
and not to transfers by inheritance. As regards 
transfers not by inheritance, Clark, 0. J., 
remarked: “There is good reason why 

voluntary transfers should not pass a right 
of pre-emption as regards propertie.s pre¬ 
viously .sold.” This remark is no doubt an 
ohitfr dirinm but it nevertheless carries great 
weight. The views of Mahmood, J., on which 
it is bassd, seem to me to be applicable in the 
case of a suit for pre-emption brought under 
the statutory rights conferred by tho Berar 
Land Revenue Code. The later purchaser is 
just as much a stranger as the earlier purchas¬ 
er, more so in fact, for the earlier purchaser 
has ceased to be a stranger and lias become 
a co-occupant. In the present case, the plain¬ 
tiff is not a later purchaser, but a donee. I 
do not see how this improves his position, 
except that hi.s acquisition of the co-ocou- 
pancy-right does not give the earlier 
purchaser a claim for pre-emption. I am of 
opinion that the words “co-occupant having a 
right of pre emption”, in section 211 of the 
Code, refer only to the person who was co¬ 
occupant at the date of the transfer on whicli 
the claim for pre-emption is based, or atrans- 
feree from that co-occupant by inheritance ; 
the words may possibly include a transferee 
in whose favour the inheritance has been 
accelerated. But the words do not include 
an entire stranger to whom the co-occupaucy 
right has passed by a voluntary transfer, in 
the sense in which those words are used in 
the case of Faqir Ali Shah v. Ram Kishan (1) 
including both a sale and a gift. In other 
words, a right to sue for pre-emption which 
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has already accrued cannot be transferred to 
an entire stranger. On these grounds, I con¬ 
sider the view taken in the lower Couits was 
correct, and I dismiss the appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Application No. 3148 or 1912. 

May 31. 1912. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Beachcroft. 

KANCHAN MANDAR and others— 
Defendants—Petitioners 

verst(s 

KAMINI PHASHAD CHOWDHURY— 
Plaintiff—Opposite Par’iy. 

CoHrt.fcc — Appeal— Suit for poy.<cssion nud uxesne 
profit —Value of Value oj (and at Ps. 1,U20 and 

mcf^nc proJit.''at JL<. 4,U^9—Decree--Appeal a ith Court- 
fee on Jin. 4,1D9 rwo.'fit’ profit^—Subnequrut asnc.nsaient rf 
menno projii.n at oulij lis. 2,.570— Whether Court-fee in to 
he jiai'.l a necoud (itae on xaciaoranduai af appeal. 

Tlie plaiiititT, in n suit for recovery of land and 
mesne [Motits, vahicil the relief for rccoverv of land 
at Its:. 1,020 and for iho mesne jnofits antecedent to tlie 
suit at Its. 4.109. The Courts below made a decree 
in favour of the i)laintilT. The defendants aiipealed to 
the UiL'li Court and valued their appeal at Its. o,2»l 
and paid Court-fees on their memorandum of appeal 
ad valorem. Durin*^ the pendency of this appeal, 
mesne profits were assessed .at Hs. 2,570 arnl a decree 
made in favour of the plaintiff for this amount. 
'J'lic defemlants desired to appeal against this dec* 
rce: 

Held, that as the defendants liail aheady paid 
Court-fees n|)on llie claim for mesne profits valued at 
lbs. 4,19{>, thC'V could not be called upon topavCourt- 
fees a second time, and that this appeal would be tilcil 
witliout any Court-fee being paid on the ineinorandum 
of appeal. 

This is ftii application for the admission 
of an appeal without payment of further 
Court-fees. 

Babu Provosh Chandra Mitter and Moulvi 
Khntshcd Hussain, for the Petitiouers. 

Baba liam Charan Mitra, Senior Govern¬ 
ment Pleader, for the Crown. 

JUDGMMNT.—This application raises a 
question apparently of first impression. The 
petitioners were the defendants in an action 
for recovery of land and mesne profits. The 
plaintiff valued tlie relief for recovery of the 
laiul .at Ks. 1,020 and of the mesne profits 
antecedent (u the tuit at Rs. 4,199-8. The 
Court below made a decree in favour of the 


plaintiff, which entitled the plaintiff to re« 
cover possession of the land and also to 
realise mesne profits to be subseciaently 
ascertained. The defendants appealed to 
this Court, valued their appeal at Rs. 5,219-8 
and paid Court-foes on the memorandutn of 
appeal ad valorem. During the pendency of 
this appeal, proceedings for the assessment 
of mesne profits have been carried on in the 
Court below and mesne profits have been 
assumed at Rs 2,570-1-10. A decree for 
tliis sum has now been made in favour of the 
plaintiff. The defendants now desire to 
appeal against this decree for mesne profits. 
The question ari.ses, whether they can be 
called upon to pay Court-fees upon the 
memorandum of appeal. They have already 
paid Court fees upon the claim for mesne 
profits valued at Ra. 4,199-8, and they can¬ 
not, in our opinion, be called upon to pay 
Court-fees a second time. Under section 97 
of the Code of 1908, they were bound to 
appeal against (he preliminary decree and 
they liave done so upon payment of full 
Court-fees. That preliminary decree has 
meanwhile been c.arried i.ito effect and a 
final decree made by which the liability of 
the defendants has been fixed at a sum, 
smaller than what is claimed by the plaintiffs. 
Consequently, it is not incumbent upon the 
defendants to pay Court-fees a second time. 
If mesne profits had been decreed for a 
higher sum tlian what is claimed in the 
plaint and if the plaintiff had obtained a 
decree for such sum upon payment of ad¬ 
ditional Court-fees, the defendants might 
have been called upon to pay the difference 
between the Court-fees payable on the sum 
ultimately determined and the sum originally 
mentioned, respectively. The reason why a 
question of this character has not been raised 
before, is explained in the decision in Bunwari 
Pal V. Sheo Sanker JfiVfer (1), where it 
was pointed out that an erroneous practice has 
hitherto been followed by which the defend- 
aiit was allowed to prefer an appeal to this 
Court against a preliminary decree for mesne 
profits up >n payment of Court-fees of Rs. 10, 
We hold, therefore, that the appellants are 
not liable to pay Court-fees upon the present 
memorandum of appeal, and we may add 
that the learned Government Pleader, who 
has appeared on notice, concedes that this 
IS the correct view of the law. 

(1) 1 Jud. Cq3. 670; 13 C. \y. N. 815, 
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The appeal will accordingly be registered. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 85 of 1911. 

April 23, 1912. 

Present-. —Mr. Justice Sundara Aiyar and 

Mr. Justice Ayling. 

VEMUSAMI GAVARAMMA and anoiher 

—Appeliants 

versus 

CHILUKURT PITCHAMMA— Respondent. 

Civil Procedure Code {Act V of 1008^, Sch. If, r. 14 
— Arbiirotion—Conditionfil atvard—Refusal of Court 
t 0 au'ard— Appeal. 

Ifc is competent; to an arbitrator, wlio is empowered 
to decide whether a sale should be set aside, to pass 
an award setting aside the sale on the vendor re-pay¬ 
ing the purchnse-mone}'. 

0}ixier -.—A refusal by Court to remit .an award under 
rule 14 of Schedule II of the Civil Procedure Code is 
not appealable. 

iSuri/UHorairtua Row v. Rarabaya, 21 M. L. -I. 2G3; 
(1911) 2 W. N.151; 9 Ind. Cas. 173; 9 M. L. T. 251. 
referred to. 

Second appeal against the decree of the 
Subordinate Judge of Ellore, in A. S. No. 272 
of 1909, presented agaiusfc the decree of the 
District Muusif of Ellore, in 0. S. No. 402 of 
1907. 

Mr. P. Nnraynnamurty, for 2nd Appellant. 

Mr. V. Ramesam, for ihe Respondent. 

JUDGMENT.—The matter in dispule 
before the arbitrator was whether the plaintiff 
was entitled to have a sale-deed set aside. 
The arbitrator was of opinion that while the 
plaintiff was entitled to have it set aside, she 
was also bound as a matter of equity to repay 
the money that she had received in connection 
with the sale-deed. It cannot be said that he 
acted beyond the limits of his jurisdiction ia 
passing what in substance was a conditional 
award in plaintiffs’ favour and the District 
Munsif was right, therefore, in holding that 
there was no ground under rule 14, Schedule 
H of the Civil Procedure Code, to remit Ihe 
award. The Appellate Court’s decision on the 
merits modifying the decree of the District 
Munsif is wrong. In this view of the case, it is, 
perhaps, unnecessary to consider whether an 
appeal lay to the Subordinate Judge at all 
against the Muirsif’s decree. The Procedure 
Code provides no appeal against an order re¬ 
fusing fo remit an award and the Full Bench 
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decision of this Court in Suryannraiana Row 
V. Sarahaya (1) ia in favour of the appel¬ 
lant’s contention that no appeal would lie in 
such a case. But it is unnecessary to decide 
that point as we hold that on the merits the 
Subordinate Judge is wrong. His decree 
must be set aside and that of the District 
Munsif restored with costs both here and in 
the lower Appellate Court. 

Appeal allowed. 

(1) 21 M. b. J. 263; 9 Ind. Caa. 173; 9 M. L. T. 251; 
2 M. W. N. 151. 


CALCUTTA HIGH COURT. 

Miscellaneous Civil Appeal No. 537 

OP 1910. 

April 15, 1912. 

Present-. —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

UPENDRACHANDRA SINGH— Judgmbnt- 

DEHTOR—ApPELL.VNT 
i-ersus 

SAKHl CHAND— Decsee-holder— 

Respondent. 

Appeal—Order dircctxny ajipUcation for asscsftfnent of 
mesne projits to be registercil as e.reciition case — Inter‘ 
lociifonj ordei't not aitpealahle. 

An orcl^r directing an appli(?ation for assessment of 
mesne ])rolit8, to be rey:istere'l as .an execution case, 
is an iiiterlocntorv onler and does not determine tbo 
rights of the parties. It is, tlierebire not open to 
appe.il. 

Ihilgleisli V. Xandini Misser, 13 [nil. Cas, 186; Srinl- 
vas Prosad Sinyh v. Kesho Prosad Singh, 12 Iiul. Cas. 
745: 14 C. L. .). 4Mn and iiehary Lot Pandit v. Kedar 
Nath Mnllirk, 18 C. 405), reliial upon. 

Appeal from the order of the District 
Judge of Bhagjilpiir, dated August 19th, 1910, 
affirming that of the Sab-Judge of that Dis¬ 
trict, dated May 4th, 1910. 

Bibus Tin.'ianta Kumar Bose and Sailenlra 
Nath Pnh't, for the Appellants. 

Baba Naresh Chandra Sinha, for the Re¬ 
spondent. 

JUDGMENT.—This appeal is directed 
agaic.st an order of the Court of appeal below- 
made in affirmance of an order of the primary 
Court, directing an application for assessment 
of mesne profits to be regi.stered as an execution 
case on the basis whereof inquiry into the 
amount of mesne profits is to proceed. A 
preliminary objection has been taken to the 
competency of the appeal on thn ground thgt 
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the application is in reality an application in 
the suit and the order made thereon cannot 
be treated as a decree under section 2 read 
with section 47 clause (1) of the Code of 
Civil Procedure of 1908. In reply to this 
contention, it has been ar^ed by the learned 
Vakil for the appellant that the respondent 
has treated the application for assesement of 
mesne profits as an application in execution, 
that, at his instance, it has been regristered 
as such, and consequently, it is not open to 
the respondent now to urge that the matter 
is not really one in execution. In support 
of this view, reliance lias been placed upon 
the case of Bif/desirnri Prosofl Singh v. Thaknr 
Ltihpaf }iaih Singh (Ij. 

In our opinion, the preliminary objection 
must prevail. 

Kven if it be assumed, on the principle 
explained in Bimlesn-nri Prosnd v. Thalair 
Lakpof (1), that it is not open to the respond¬ 
ent to urge that the application is not pro¬ 
perly an application in execution, still the 
order in question is an interlocutory order 
and does not determine the lights of the 
parlies. An oidtr of this description is 
clearly not open to appeal as pointed out by 
this Coni t in I he cases of DaJgliesh v. Nandon 
^fi';sf■r (2) and .Srrwu-./s Profiad Singh v. Ke.ihn 
Prosnd Singh A similar view was taken 

by tliis Court in the case of liehary Ijnl 
J’nndif V. l\t‘dtir Sofh Midlick (4). 

The result is that tlie appeal is dismissed 
with cosls. We assess the hearing fee in 
this Court at two gold viohnre. 

Appeal di:imi{}fed. 

(1) li) f. \V^ N. 72.*i; 8 Iml. Cas. 2(». 

(2i 1 Iml. Cas. 1SU. 

(:t) 1 1 c. .1. J2 Iml. Cas. 7l5. 

( t) KS C. -Hi!). 


MADRAS HIGH COURT. 

Second Civil, Ai’I’kac No. SO ok 1911. 

Apr il 2:i. 1912. 

Presenf: —^ir. .liisfice Siindar'a Aiyar and 

Mr. Justice Ayling. 

KODAKKOT KCNTAMrU VYDIAR— 

Ai ri:i,r,ANT 
trr.sns 

PUniKAKANDVlI. PARKUM 
MURATA'IH MU.MACHA and others— 

ReHI'ONDENTS. 

L'luiUonI ornl ict,uiit—l\’! niancut lease—Sfipuludou 


Jor payment of Oovernment revenue—Increase in Qovem» 
ment revenue on resettlement—Whether tenant liable to 
pay the increase. 

Where, under the terms of a permanent lease, the 
lessee agreed to pay a fixed annual rent and a certain 
sum which was the Government revenue: 

Held, that the lessee was not liable for any increase 
in the revenue imposed by Government on a subse¬ 
quent re-settlement. 

Second appeal against the decree of the 
Temporary Subordinate Judge of North 
Alalabar, in A. S. No. 337 of 1909, presented 
against that of the District Munsif of 
Kuttuparamba, in O. S. No. 38 of 1909. 

Mr, J. L. liosario, for the Appellant. 

Mr. K. Govinda Marar, for the Respondent, 

JUDGAIENT.—In this case, the appellant 
before us is the holder of a Saswaiham or 
permanent lease. The ^MarupoV or 
counterpart executed by him contains these 
.stipulations:—(2nd para). 

‘ The pnrapad settled to be paid by us to 
you hereafter annually is 1,200 seers of 
paddy worth Rs, 96. We agree to pay 
the said 1,200 seers of paddy before 30th 

eveiy year and take a receipt and 
to pay Rs. 16-2-9, the revenue of the said 
properties, along with the said taram and 
take a leceipt.” The question raised for 
decision is whether tlie landlord is entitled 
to recover from the tenant the increase in 
the Oovernment revenue in consequence of a 
fre.sh settlement made hy Government, after 
the date of the lease. The covenant on the 
part of the tenant is to pay a certain sura, 
namely, Rs. 16-2 9, to the landlord which was 
the revenue on the properties at the time of 
the lease. There is no provision in the deed 
tliat the tenaTit should pay the Government 
revenue, whatever it may be, iu addition to the 
rent fixed in the lease. He was to pay rent and 
a specified .sum which was the revenue. On 
the word.s of the lease, it is impossible to 
bold that there is any covenant on the part 
of the tenant to pay anything more than 
Rs. 16-2 9 on account of the revenue of the 
land len.sed. There is nothing in the 
plaint to .show that the tenant is bound to 
make any pajment except on the covenant 
contained in the lease. We may also 
mention that, on the date of the lease, the 
paitieamust have been well aware that a 
re-settl(meat of Government revenue would 
soon be made, and with that anticipation 
before them, the covenant is specific as to 
what the tenant should pay on account <?f 
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Government revenue. We must, therefore, 
hold that the tenant is not liable to pay to 
the jenmi the increase in the revenue. The 
decree of the lower Appellate Court iu so far 
as it modifies that of the District Munsif is 
set aside and the District Munsif’s decree 
is restored with costs here and in the 
lower Appellate Court. The time f'»r 
payment of revenue will be extended to the 
15th day of June 1912. 

Appeal allotoed. 


OALCDTTA HIGH COURT. 

Second Civil Appeal No. 2362 cp 1909. 

April 11, 1912. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

BANAMADI CHOWDHURY— Placntiff— 

Appellant 

versus 

RAM KINKAR and others — Defendants —• 

Respondents. 

Landlord otiiJ tenant—Periimnenf leasee — Couditiari 
that if lessor in future take up cultivation, lessee vilt 
have to give np land—}Vhcther cor.dition valid—Bengal 
Tenancy Art (VHI of 1885), 8. 178. 

A lease, wliich embodied a permanent settlement for 
agricultural juirposes, contaiuc<l a clause to tlic effect 
that if tlie le&sor took up cultivation in future, that 

is, after twelve years, tlien the lessee would have to 
"ivo up the land: 

Ilrhl, that the clause was inconsistent with the ijiter. 
est created in the lessee, was bad for rt*nioteness anti 
because it contravenoil the provisions of section 178 of 
the Hengal Tenancy Act, it tended to bar the ae(|iii. 
sition of a rijflit of oeou[)ancy by tlie lessee. 

Bhugivaii Sahai v. lihagivnii fiiii, 12 .V. S87; 17 I. .\. 
OS, ilistinguished. 

LondoH anil South llV-ttcr/t liailufii/ Cutnyanij v. 
Onnim, 20 I). 502; -tC L. T 4P.). 50 W. R. 020; 51 

Ij, J. Ch. .550; (losnci v. Rii'ctt-Cufnar, 13 B. 403 atul 
Ray V. Wa/ker, (1892) 2 Q. B. 8S; 01 L. J. Q. B. 718, 
relied upon. 

Appeal from the decree of the Suh-Judge 
of Chittagong, dated June 17bh, 1909,reversing 
that of the l^lunsif of Satkania, dated De¬ 
cember 17 til, 1908. 

Babu Mokini Mohan Chakravarti for Babu 
Khitish Chandra Sen, for the Appellant. 

Babu Cirij'i Prosonna Roy Chowdhury for 
Moulvi Shamsnl Hu la, for the Re.spondents. 

JUDGMBNT.—This is an appeal on be¬ 
half of the plaintiff in an action to eject the 
defendants who hold under a lease, dated the 
31st May ISSG, That lease, on the face of 

it, embodies a permanent settlement for agri¬ 


cultural purposes, and the defendants have 
been in occupation of the disputed land there¬ 
under from the date of the settlement up to 
the present time. The plaintiff, however, 
contends that he is entitled to eject the de¬ 
fendants by virtue of the following clause in 
the lease: “Be it farther stated that if I 
myself take up cultivation in future, that is, 
after twelve years, then you shall give up 
the said land to my cultivation.” The ques¬ 
tion, therefore, arises whether this condition 
is operative in law. In support of the view 
that it entitles the landlord legally to termi¬ 
nate the tenancy at any lime after the expiry 
of twelve years from the ommencement of the 
lease, reliance has been placed upon the 
decision of the Judicial Committee in Bhag- 
wan Sahai v. Bhagwan Din (1). Bub it is 
clear that the decision i.s of no assistance to 
the appellant. In that case, there was a 
conveyance with a clause for re-purchase 
within the term of ten years. No question, 
therefore, obviously arose as to the validity 
of the covenant. It does not follow, how¬ 
ever, that a covenant for re-purchase at a 
period of time which may be indefinitely post- 
poned, is valid in law. In fact, the decision 
of Sir George .les.sel, M R, in London and 
South Western Uailwu/ Comp.nrj v. Oo7nm('2), 
shows that a covenant of this description 
may be bad on the ground of remoteness. 
This view accords with the principle recog- 
nised in Oosaii v. Rivp/l-(Jurnnc (3) and Ray 
V. iKnZtrr (1). It is fnriher plain that the 
clause upon which the learned Vakil for the 
appellant relies is had, because it contravenes 
tlie provisions of section 178 of the Bengal 
Tenancy Act. That section provides in 
clauses (o) and (c) of sub .section (1) that 
nothing in any contract bet ween a landlord 
and a tenant, made before or after tlie passing 
of the Act, slmll bar in perpetuity the acquisi¬ 
tion of an occupancy-right in land or shall 
entitle the landlord to ejec5; a tenant other¬ 
wise than in acordanca witli the provisions 
of tlie Act. The effect of the clause in sub- 
stance is to reduce the defendaat.s to the 
level of tenants at-will after tliey have been 
in po.sses.'?!on for more than twelve years 


(1) 12 .v. 3-17: 17 I. A. <J.s. 

(2) 2i) Ci.. O. 5i)2; 4 i L. T. 40: ,30 W. R. G20- 51 

J. Cli. Tj'U), ^ 

(3; 13 ». 103. 

(-1) (1892) 2 Q. B. S3; Cl L. J. Q, B. 718, 



576 


INDIAN OASES. 


[1912 


THANDAN VAL4PPIL EASDF V. KOTDSERI YALAPPID KOTA. 


and have acquired a right; of occupancy 
in accordance ■with the statutory provisions 
on the subject. The appellant, therefore, 
invites us to support a clause in the lease, 
which is inconsistant with the interest 
created in the lessee, is bad for remoteness, 
and tends to bar the acquisition of a right of 
occupancy. The validity of a clause of this 
character cannot possibly be maintained. 

The result is that the decree of the Sub¬ 
ordinate Judge is aflirmed and this appeal 
dismi.ssed with costs. 






PfeoJ (ItsmisseJ. 


Advocate Loui^ 

Jamrr.'j T ’ .ishnnfp 

MAT^R^SfllGR COURT. 
J^CON’D CtytL A'pprai's’NcJs. 1416 ano 


16:19 


Prescnf: 


^6 

OP 1910. 

April 80, 1912. ■ 

"Mr. Justice Abdur Raliini and 
^Ir. Justice Ayling. 

IN No. 1416 

THANOAN VALAPF‘ITj RASUF’S son, 
HYDERMAN KUTTI and ANorHEU — 

Appellants 

r(>rsuy 

KOTUSERT VALAPPIL KOYA’S .--on, 

SYEl) ALI AND ANOTIIKU—Ric.SPO.NDENIS 

IN No. ii;;i9 

CHIDAMBARAM PiTiDAY ahos 
SUBB A VAN PIIiL.A Y—An fli.ant 

versus 

KADERSA ROWTHER and otheis — 

Rkspondenis. 

hii' --(> inii flini,sh{oi/ iU> faoto 
giiofliau of m ino,— V.<l ,.l vhrthe,- Justljivs 

uliriiation —itvHcf'it io mio'.,-—^ iiirrri. 

ii.ij iliiisioti of <1 rhi'ji into -t ninolur of sfinrr.^-^Xoii. 
n-sei-vntio/t of iioirrr to sell ,f r//>', „f,t ,-(7iTti',{ — 
i‘iii‘rr if Coiirf tn imiKc OJvL’r oitfr ih-rn'r. 

The lU'Jitrlo •fuanluiri of a iiiiiior can. under aiiiiiunu 
inadaii Law. alienate the* ininor’s |irti|ieit\- in eases of 
lULTi'iit anil imperative lu'cessifv, whellier the pro- 
perty 1 j«‘ TMova-aLle or ininiovealile. lie ean also 
do aets on lielialC of the minor uliii-li, from thcii- 
naliire, must iu-ees>arily he lienefici.il to the minor. 
Ill either elas.s of cases, tiicre is no siihslani ial tlilVcrcncc 
h< l\\e«'n the po\v<*r of siiuh a )ierson ndio has assiinu-il 
Hie ilidies of ymirdiafi wit hunt lawful ant huril y ami of 
a h'tral ^.'iiardian. tlioii^di then* are cases Avluaein tin* 
jn.wers exeieisahic hy a lawful jruai-dian are not 
uilliiii the eoiiipetenci* of other piTSOTls. 

Aeeordiii”' to the generalun inciph-s of Mnimminailan 
Law , 1 he .sale of minor's jmiperty liy an nmuithorized 
•riiaidian. even if it w as not mado for a valid cause, I'.e., 
loi' nece.siiity, or nader circumstuiices which would 


make the transaction purely advantageous to the minor, 
would, strictly speaking, be neither void nor voidable 
in the ordinary sense of the term. An alienation of 
the minor’s property without anv justifying cause is 
regarded as maugut, i. e., its validity will depend upon 
the minor accepting the transaction on attaining 
majority. It is not inoperative until it is avoided, nor 
is it invalid unless and until it is ratided. It is a 
transaction in a state of suspense. Its validity or 
invalidity is only determined by the minor adopting 

or not adopting it after he has attained majority, 
though the effect of his decision will relate back to 
the date of the inception of the transaction. If he 
decides to adopt the transaction, it becomes valid from 
the inception; otherwise, it will bo treated as void and 
of no effect from tlio very commencement. 

A sale l>j a Muhammadan mother of her minor son's 
property to find money for the expenses of the minor’s 
sister’s marriage or for the discharge of family debts 
or for family purposes is not for a justifying cause, 
according to Muhammadan Law, and is, therefore, 
invalid. 

Kali Duff Jha v, Ahdul Alt, 16 C. 627. 16 I. 
A. 96, distinguislied, 

V Viitn Ummachahi, 26 M. 734; Dnrgozi 
J?oir V. Faheer Sahib, 30 M. 197; 1 M. L. T. 4'A3; 17 M* 
L. J. 9; Abdul Ahadnr v. Chtdamharam Chettair, 32 M. 
276; 3 Ind. (as. 876; .I M. L. T. 201; Mata Din v. 
Sheihh Ahmed Ali, (I912')i M. W. N. 183; 13 Ind. Cas. 
976; 16 C. W. X. 338; 11 M. L. T. 145; 9 A. L. J. 215; 
14 Rom.L.ll. 192; 15 0. C. 49; 34 A. 213; 23 M. L. J. 6; 
lo ( . L. J. 270; Alii/nmmn v. Kuuhommed, 34 M. 527: 

8 Ind. Cas. 1093; 20 M. L. J. 946; 9 M. L. T. 100 ; 
Musawuwf Jiukshun v. Mnsammat Doolhiti, 12 \V. R. 
337; Bbutnath Deij v. Ahmed llnsain, 11 i\ 417; Mogna 
UiO, v. linuhi Bihnri, 29 C. 473; 6 C.W.N. 607, Mo fazzol 
J Shcllh, 3*4 C 36; 4C. L. J. 485; 11 

• W. (hnran Sanifal v. Antikal Chandra 

Ach.-.nnjo, 34 0.65,11 0. W. N. 160; 4 0. L. J. 578; 
iDsaa All v. Mchdi Jfusain, 1 A. 533; Unmiy Singh v. 
Musnmmat Zakia, lA. 57; Sitayam v. Begam, 8 

A.324.'it p. 330; Xizamudilin Shah v. Anandi ‘Pranad, 
18. \. 373* Bohn V. Sliiynpjm, 20 R. 199 and Huyhai v. 
Ilnajer ihjyamjye Shnnjn^ 20 IL 116. refeiTcd to. 

Where a tleereo directcil the division of a shop into 
•>4 sli.'ires, w'itliont making any provision for the sale 
ol the shop in c.ise sueh a division could not be con¬ 
veniently ellccteil; 

Utld, that it was competent to the Court to make 
the latter order nt any time suhserpiently. 

Bni Biraho-e v. TriUmdas, 32 B. 1(13, 10 Bom. L. 

R. 23; 3 M. L. T. 141, referred to. 

Second appeals against the decree of the 
Subordinate Judge of Palghat, in A. S. 
No.s. 10.^0 of 190!) and 58 of 1910, presented 
against tliat of the District Munsif of 

Palghat, in 0. S. No.s. 248 of 1908 and 4 of 
1909. 

Messrs. T. R. Rarnachamlra Aipir and T. 

R. hrifhnaswami .Ai'j/ar, for the Appellants 
(in No. 1416). 

Mr. .1 Nihikanfti Aiyar, for the Appellant 

(in No. 1689). 

Air. 0. V. Anantha Krishna Aiyar, for the 

ReapondeDt.s (in both). 
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Abdur Rahim, J._Ia bo6h these appeals 

npffn ^ a property by his mother 

^alid under the 
Muhammadan Danr, and if so, under what 

the deed of sale alleges that the shop which 

L. “ ''’’® Municipality 

prohibited the selling of fish and flesh in 

dfllon ^ "• <l‘'apidated con- 

the Lh d f ® °f the minor, who is 

the Sth (^fendaut, was unable to execute 

repairs. The sale-proceeds, it is alleged 

eontrL't’^d^f^ discharge of csrtain debts’ 

eontracted for the marriage of a sister of the 

LLt the"'^ P“'’P“®es. It was to 

meet the expenses of this marriage that 

money was required and the other facts 

foL seWK ®'PPf,''®°“y fhthiahed the reason 
selecting this particular property for 

wLL « ^ "hioh has given 

r se to Second Appeal No. 1639 of 1910 the 

rnothj, who was managing the family affairs 
nd maintained the children, utili.sed the 
money obtained by sale of cerlain mortgage 

rights belonging to the minor for the dil 

famT “‘I fo'- Ptber 

family necessity. The Court of first instance 
and the Appellate Court, relying on the 
authority of Pufhnnmab,: v. ViUU JJnma- 

a L V r. AViW Sahib (2) 

and Abdal Khadar v. Chidambaram Chet- 

t'- ir (.1), have held in both the suit.s that the 

sales, even if the allegations as to the purpose 

be tpe, would not be binding on the mfnor 
m Muliaramadan Law. 

The deei.siona of the Courts on the question 
how far the raother o, other near relative 
of a minor, who is not a guardian of the 
minor according to Muhammadan Law with 
respect to his property but has the custody 

to Lre„;,e'"H“‘“fchorised 

to alienate the minor s property are more or 

f ® p“"^' n -T*'®’'® ®'’® ‘"'P decisions of 
the Privy Council bearing on the question 

which must be noted first; one of these is 

reported as Kah Butt Jha v. Abdul AH (4) 

I hat was the case of a guardian, and, with 

(1) 26 U. 7.34. 

{2> 30 .M. 197; 1 M. L. T. 433; 17 ^r. L. J. 9 

<4^ 16 C;627%Vl a!^90; ^ 


respect to his power, their Lordships of the 
L thTl ^‘”"’"'“®® approved of the statement 

Princi Maonaghten’s 

Principles of Muhammadan Law,Chapter VIII 

,-nL“uest^’ ^“^,'^®y ‘he transaction’ 

n question in that case on the ground that 

there was dispute as to the title of the minor 

dow ‘‘’P'-PfP'-P. ‘he rule laid 

down in Macnaghten did not apply, and also 

on the ground that the sale was for the 

Annod Ah (5), (he sale was effected by the 
minor’s mother who had custody of the 

ill possession cf his 
property, m order to-pay certain debts bind'- 
ng on the minor and their Lordships held 
that a person, by */acto guardianship, may 
assume important responsibilities towards 
the minor though he cannot clothe himself 

They declared the sale not binding although 

it was made for the payment of an ances 
tral debt as it was not made of necessity 

L"the"r ‘he minor inasmuch 

as the facts of the case showed that the sale 
of the property was unnecessary, It is not 
clear what their Lordships’ decision would 
hav. been if the sale was made of necessitv 
or was for the benefit of the minor. Another 

milter’ 'Th ‘'‘® 0°™- 

raittee in that case, whether a sale under 
the circumstances found there would be void 
r voidable I heir Lordships refrained from 
deciding that question. It should also be 

ta“e Mr ’q “r ''’‘® ”®™hers of the Commit- 
tee, Mr. Syed Ameer All, observed with some 

emphasis during the argument that the^e 

was no warrant in the Muhammadan Law for 

sale by the mother of her minor sons’ im- 

nuoveable property, even for n'ccessity bu 

though much weight must, of oour.fe bo 

attached to this observation, it cannot h 

said that the decision of their Lordships was 

based on such broad and general groiindr 

In this Court ifc was held in Pnf^uJ i* ‘ 

Ummaohabi (1), that the p^i^t o'f 
Hindu Law relating to alienation by a HiL 

although the sale for the purpose M “"1°'’’ 

ancestral debts by a co-heL L L. 

all the effects of the deceased 
_(o) 16 C. W. .V. 338; 11 M 

15 C.L.J. 270; (1912) l \y \r' J- 215? 

u Bom. L. 192; 15 i 
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Mafazzal Rosain v. Basid Sheikh (l^)* ■* 

ever, Rampini and WoodrofEe, JJ., decided 
that a sale for urgent necessity in order to pay 
the debts due by the deceased and for the 
maintenance of the minor was valid m Mu¬ 
hammadan Law. Mr. Jutsice Woodroffe was 
inclined to place the validity of such a trans¬ 
action also on grounds of justice, equity and 
good conscience inasmuch as it was 
not made out that it was prohibited by 
Muhammadan Law. It should be noted 
that the learned Judges distinguished 

Hie decision in Moi/na Bibi v. Banku Bihar 

(9) on the ground that in that case it was 
not shown that the transaction was for the 
benefit of the minor. Chief Justice Maclean 
and Mr. .lustice Caspersz, in a case reported 
as Bam Charan Sanyal v. Anukul Chandra 
Acharyua (11), followed the ruling of Rampun 
and Woodroffe, JJ..in the last mentioned case 
end held that a sale by the mother as de 
guardian of her minor son is good and valid 
if it is found to have been made bona fife for 

the benefit of the minor. Referring to the 

case iti Moyna Bibi v. Bankn Bihar (9), they 
point out that the effect of that ruling is 
considerably modified by the ruling in 
Mnf'izzal Hosatn v. Dasid Sheikh (10). In 
fact, however, they have laid down a broader 
proposition than what forms the basis of 
Rampini and AVoodrofe, JJ.’s judgment m 
Mnfizzal Ilosain v. Basid Sheikh (10), placing 
the ruling on general grounds of 
equity and good conscience. But, with all 
deference to the learned Judges, there can 
he no doubt that the question must bs deter¬ 
mined in accordance with the provisions of 
Muhammadan Law. Moreover, it is dimcuU 
to .see how a man who chooses to buy a 
minor’s property from a person who has no 
power to deal with it, however bona Jiitc his 
action may have been, can invoke any 
principles of justice and good conficienca to 
support the transaction itself, though, no 
doubt, such considerations may he a good 
ground for the Court refusing to render any 
help to the minor when he seeks to recover 
the property except on the ondition of 
restituting whatever benefit he has derive 
from the transaction. The other principle 
indicated in the decision of Rampini and 


would be binding on the oilier co-heirs. The 
principle of tbla rnling has been followed in 
D«rgoii Bou- v. Fakeer Sahib QJ.)-, Abdul 
Khadarv. Chidamharasam Chettiar in 

none of these cases was any definite opinion 
expressed on the general question, how far 
an alienation by a de facto guardian which 
is made for neccessity or for the benefit ot 
the minor is valid. Nor was this question 
decided in S^econd Appeal No. 1443 of 1907, 
an unreported judgment of Mr. Justice 
Benson and one of us. It w^ held m 
ThaitoU Koihiian AUi/unima v. Kunhammad 
(6) that a guardian’s powers in respect 
of the immoveable property of the ward 
are very restricted in Muhammadan Law 
and urgent necessity or clear benefit to 
the ward must be ebown before an 

alienation by tbe guardian could be upheld 

In laying down this proposilion, the learned 
Judge followed the Privy Council ru mg 

already mentioned [Kali Pntf Jha v Abdul 

All (4)] and certain decision.^ of the Bombaj 

and Calcutta High Courts. 

In the Calcutta High Court the law seems 
to he in a pomewhat nrcertain state. 1 he 
earlier decisions confined within very narrow 
limits the poner of the de facto or de virn 
guardian in dealing with a Muhammadan 
minor’s prcperly.while in more recent deoasions 

this view has undregone considerable modifica- 

tion. Ir. Mii.-faintpat Bulshun v. 

Ponkin (7), a sale by a guardian of a-;"'”®*' » 
property was held not to be permitted by the 

Muhammadan Law except for urgent neces¬ 
sity In Bhnlunth Bey v. Ahmed liosuin fh), 
a mortgage by a person purporting to act as a 
guardian was held to be void ns it was not 
shown that the money raised by the,^mortgage 

and utilised for paying arrears of rent could 

not have been raised otherwise than by inort- 
gaging the minor’s property. Similaily, in 
Moyna Bibi v. Bonht Bihic (9). Justices 

Rampini and Biett set a.side a .sale by a de 
iuc/o guardian because such a per-son has no 

authority to deal with the minor’s estate, 
doubting whether even if the sale was for the 
manifest advantage of the minor it. could he 
upheld uiulor the Muhammadan Law. In 


(I'O ai M. s Iiul. Cils. lu: :h 20 M. L. .T. 9t'3: 0 

M. 1>. T. PMJ. 

(7) 12 W. U. WM. 

(s) 11 C. -117. 

m) iO C. -1711; a C. W. X. 007. 


(10) 34 C, 30, 4 C. L. J. 485; 11 C. W. N. 71. 

(U) 34 C. 05; 11 C. W. N. 100, 4 C. L. J. 678, 



Vol. XVl 


INDIAN OASES, 


THANDAN VALAFPIL BASETF V. KOTtTSERI VALAPPIL KOTA. 

Woodroffe. JJ. and inothor ralingra, viz.^ that 
m Muharamadan Lavr argent necessity and 

benefit of tho minor is a justifying cause of 
such a transaction, though the person who 
acted on behalf of the minor had no legal 
authority of a guardian, seems to be a more 
intelligible ground ^nd requires careful con- 
sideration. 
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In the Allahabad High Court, in Hasin 
All V. Mehdi Husnu (12), a sale by the mother 
was upheld on the ground that it was 
made for necessary purposes, namely, the 
payment of ancestral debts and the charge 
of maintaining the minor. In Hamir Singh 
V. Mnsammnt Za\ii (13), a Fall Bench of 
that Court held that a decree duly obtained 
against one heir, who is in possession of 
the entire estate of the deceased, is binding 
01 the minor. In Sitaram v. Amir Begam 
U4>, there are certain general observations 
of Air. Justice Alahraood to the effect that 
the powers of alienation, such as those 
enjoyed by a Hindu widow, are not known 
to the Muhammadan law, a Muhammadan 
widow being merely a co-heir with her 
children and has not the authority of a 
guardian with respect to their property: 
and Chief Justice Edge, in Nizam-nd-tlni Shah 
V. Anandi Prasad (15), set aside a raortgage- 
executed by a Muhamma.lan minor’.s uncle 
which was apparently not created for neces- 
sity on the ground that he had no power of 
alienation over the property. 

Two decisions of the Bombay High Court 
were brought to our nofice, reported as 
Baba V. Shivappa (16) and Hurbai v 
Uirmee Bpramjo.P. Skanja (17). In the 
first case, a sale by the mother professing to 
act as guardian of her minor son was set 
aside although it, was made to discharge 
certain debts of tl.e miaor’s deceased 
nces-oi; and m the other case, a mortagage 
by the mother was declared not to be binding 
as It was made neither for absolute necessity 
nor for the benefit of the minor. Both the 

rulings enunciated the general principle that 

a mother, not a legal guardian. cannot 

(12) 1 A. 533. 

(13) 1 A. r>7. 

(14) 8 A. 324 at p. 33f). 

(15) IS A. 373. 

(10) 20 B. 199. 

(17) 20 B. no. 


he”rs of the minor by any act of 

In this state of the rulings, it becomes 

necessary to examine the text-books on 

Aluhammadau Law to ascertain how a person 

who 18 not a legal guardian, but is in fact acting 

as^ardian. is regarded in Muhammadan Law 

may take it that the powers of such 

a person cannot be greater than those of 

a guardian recognised by the law. The 

question is whether they hare any power 

at all to bind the minor’s estate or rather 

in what circumstances, if any, dealing-s of 

a de/nc(o guardian with the minor’s estate 
Will be upheld. 

It seems to us to be quite clear from the 
aiithontative pronouncement of Muhammadan 

jurists, as well as upon principles of 
Muhammadan jnrisprudance, that while the 
Ereneral rule is that the dealinirs with such 
a person do not fpso/orfo bind the minor 
the law recognises certain exceptions to 
this rale. The exceptions are mainly based 
on the general principle of Muhammadan 
Jurispradence that necessity i, a valid ground 
lor relaxing a strict rule of law and the 
application of the principle in cises where 
a minor has no legally appointed guardian 
wems to be well recognised. The author of 
Hedaya (see Hamilton’s Translation, Grady’s 
Edition), in laying down that a person who has 

the pr.itectioii of an orphan may lawfully 
take posse.ssion of a gift made to the orphan in 
order to make the gift valid, observes- — 
AcLs .ii regard to infant orphans are of 
three descriptions. (U Acts of guardianship 
•such as contracting an infant in marriage 
or selling or buying goods for him (here 
we may point out that the proper translation 

of the word in the original, namely * -» * 

which Ks tranalated as ‘goods’ should be 
animal, for breeding pnrpo.ses), n power 
which belongs solely to the u-ahe. or natural 

fnfan‘!’“" 7 ^ Constituted the 

infants subs.itute m those points. (II) Acts 
arising from the wants of an infant such as 

need. Strictly speaking, the translation of 
the passage in the original Hedaya ought 

: ^i.:r.-2 
£.1 

the brother, uncle or (in the case of a 
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foDdliDg) the mooUakii or the mother, 
provided, she be maintaioer of the infant; 
and as these are empowered with respect 
to such acts, the toalee or natural guardian 
is also empowered with respect to them in 
a still superior degree, nor is it requisite 
with respect to the guardian that the 
infant be in his immediate protection. (Ill) 
Acts which are purely advantageous to the 
minor, such as accepting presents or gifts 
and keeping them for him, a power which 
may he exercised either by a mooUakit^ 
brother or uncle and also by the infant 
himself, provided he be possessed of dis* 
cretion, the intention being only to open a 
door to the infant receiving benefactions of 
an advantageous nature to the infant, 
therefore, he is empowered in regard to these 
acts, provided he be discreet, or any person 
under whose protection he may happen to 
be.” It should be observed that the sale 
and purchase, mentioned as belonging to 
the first category of enumerated transactions, 
which are stated to be within the power of 
lawful guardian but not of a person who is 
not such a guardian but has in fact the 
custody of the minor, are in the nature of 
transactions entered into for purposes of 
profit. This text, however, be it also noted 
here, does not deal with the question, under 
what conditions such sales and purchases 
by the guardian will be binding on the 
minor. Stated in plaiti language, the law 
according to the Hedaya is this: a person 
who is in actual charge of the property and 
person of the minoia is empowered to do 
acts which are of imperative necessity having 
regard to the wants of the infant and acts 
which by their nature are necessarily 
advantageous to the infants; such acts are 
not confitied to dealings with any particular 
form of property of Llie minor so far as it can 
be gathered from the language of Iledaya and 
the other text-books which will be presently 
noticed and the very principle upon which 
the validity of such acta is based precludes 
the idea of any such limitation. The rule 
enunciated by the Hedaya is accepted as 
good law by other jurists of the Hanati 
School, hnnm Zellai, in his well-known 
commentary on K<iuz, viz., Tabimil Haquors, 
Vol. VI, at page ‘14-, in the Cliapler on Sales, 
also states the law in similar terms. He 
says that the power which the law allows 


to be exercised over a minor is of three 
kinds; (1) What must be advantageous 
to the minor and such power exists in 
all who have charge of the minor, whether 
guardians or not,; for example, the acceptance 
of a gift or alms, and such acts can be 
done by the infant himself if he is of the 
age of discretion: (2) what is absolutely 
injurious, such as divorcing the minor’s 
wife or emancipating a slave: such 
authority is not recognised in any one; 
(3) what is midway between the two, that 
is, what may be advantageous or hurtful 
to the minor, such as sale or hiring of pro¬ 
perty for the purpose of profit; such power is 
possessed only by the father, the grandfather 
and their executors, whether they have 
the actual custody of the minor or nol, 
because their power to deal in this manner 
with the minor’s property is by reason of 
their guardianship. Therefore, it is not a 
necessary condition of the exercise of such 
power by them that the minor should he 
in their actual cxistody. This is how it is 
stated in Alkafi:—The hiring of a house 
belongs to the first category; and (4) giving 
the minor in marriage, this Is a power pos¬ 
sessed by all nsha, or paternal kindred as 
it is usually translated, and also by 
zavilarham or distant kindred in the 
absence of paternal kindred. None others 
possess this power. In Majmaul Anhar, 
which is a commentary of MuUakal Abhar. 
it is pointed out that according to Ashshafai 
and Malik, a de facto guardian can buy or 
sell for the minor only with the permission 
of the Judge but the author does not 
doubt that the Hanafi law, which is the law 
governing the parties in this suit, is, as 
stated in the text of Altagwa, in the same 
terms as in the Hedaya and Kar.z It is 
not necessary to refer to the Arabic text¬ 
books on this point, as there seems to be 
no difference of opinion so far as the 
Hanafi jurists are concerned and all the 
text-books repeat the statement of the 
law as cited above. The principle of the 
rule is also forcibly illustrated in the 
provisions of Muhammadan Law regarding 
the powers of an executor in connection with 
the question whether, where more tlian 
one executor have baen appointed by the 
testator, one of them can act singly. The 
general rule is that one of the two joint 
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executors cannob act alone. But an excep¬ 
tion is recognised in such matters as are 
of urgent necessity and purely for the 
beneBt of the estate. Thus, in the Hedaya 
(see Hamilton’s Translation, Grady’s Edition, 
Vol. IV, Oh. 7, page 699), the niattera in 
which one of two executors can act singly 
are thus enumerated:—Payments of funeral 
charges or for purchasing victuals or cloths 
for an infant, the hiring of a nurse, the 
selling of goods of a pei ishable nature, preserv¬ 
ing the property of the deceased. In all 
such matters, one of the joint executors is 
permitted to act alone on two grounds, 
urgent necessity or clear beneKt and advant¬ 
age to the estate. We may also point out 
here that, according to the general principles 
of Muhammadan Law, the sale of a minor’s 
property by an unauthorised guardian, even 
if it was not made for a valid ciuse, i.e., of 
necassity, or in circumstances which would 
make the transaction purely advantageous to 
the minor, would, strictly speaking, be neither 
void nor voidable in the ordinary sense of the 
terras. An alienation of the minor’s 
property without any Justifying cause is 
regarded as niaugat or dependent, that is to 
say, its validity will depend upon the minor 
accepting the transaction on attaining 
majority. It cannot be said to be in¬ 
operative until it is avoided nor can it be 
said to be invalid unless and until it is 
ratified. It is a transaction in a state of 
suspense; its validity or invalidity is only 
determined by the minor adopting or 
not adopting it after he has attained ma¬ 
jority, though the ellect of his decision will 
relate back to the date of inception of the trans¬ 
action. IE lie decides to adopt the transac¬ 
tion, it becomes valid from the inception; 
otherwise it will be treated as void and of no 
effect from the very commencement. Some 
Ilanati Jurists are inclined to classify such 
transactions under tlie head of S<i'ibs or 
legally correct transactions on the ground 
that the subject-matter dealt with being tit 
for the purpose and the parties to the 
transaction being majors, the contract is 
validly constituted and that is all that is 
required to make a transaction :Saib or 
legally correct, though it will not be opera¬ 
tive until the minor on whose behalf the 
transaction was entered into notifies his 
assent on attaining majority. Bub the ques- 


tiou as to the exact nomenclature applied 
to such a transaction in Muhammadan 
Jurisprudence is of no substantial import¬ 
ance. All that we are concerned with is its 
Isgal effect. (See Baharurraiq^ Vol. VI, p. 78). 
The law, as regards the effect of dealings 
with a minor’s property by a d-i facto guardian 
otherwise than in a case of absolute necessity 
or clear advantage to the minor, is but a 
corrolary of the general rule to sales by a 
person professing to deal with another’s 
property but without having legal authority 
to do so, i.e.y by a FerooU as he is technically 
called; such sales generally are treated as 
maltkuf or dependent. The subject i.s discuss¬ 
ed in Hedaya, Vol. VI, Chapter X, Sec'uon of 
Feroolei Bex or the sale of the property of 
another without his cansent; Grady’s 
Edition of Hamilton, page 296, BailUe on the 
Muharamadan Liw of Sale, pp. 2L8, 220 and 
221,249, Kazi IChan, Vol. II, p I72(origiQal) 
TaUmulhaqu.Vol. IV, p. 41 (original),Radd-ul- 
raahtar, original, Vol IV, p. 110; Bihrurraiq 
(original) Vol. V, pp. 75 and 76; Almajallah 
(original), p. 53; Fatwai Alamgiri original II, 
Calcutta edition, page 235. The result of the 
above discussion is, that according to 
Muhaniraadau Jurists, in case of urgent and 
imperative necessity such as those mentioned, 
the de facto guardian can alienate the 
property of the minor, no distinction being 
made between moveable and immoveable 
property. Also such a person cm do acti 
on behalf of the minor which from their 
nature must necs.ssarily be beneficial to the 
minor. In either class of cases, there 
seems to be no substantial difference between 
the power of such a person who has assumed 
the duties of a guardian without lawfil 
authority and of a legal guardian. But there 
are other powers which a lawful guardian 
can exercise which are not within the 
competence of other parsons. It may be 
observed heie that an act by which the 
wants of the minor are met, must, to that 
extent, be also advantageous to the minor, 
and that is apparently why some of the text- 
writers regard acts done of necessity in the 
same light, as acts which are purely for the 
benefit of the minor. (See Fathul Mubeen, 
Vol HI, Chapter on Abomination, section 
Sale, page 410). 

It should bs pointed out that, in 
Macnaghten’s Precedents of Muhammadan 
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Jjaw. it is stated iu cased, at page 171> tliat a 
mother, who assumed the guardiauship of 
her miuor son, cannot exercise any right over 
the property of the minor. This, as a 
statement of the general rule, is undoubtedly 
correct, but leading authorities, as we 
have shown, recognize certain exceptions to 
this rule. The case cited by Macnaghten in 
which a mother sells a small portion of her 
minor son’s property for resuming the estate 
and recovers judgment in a suit would seem 
to be a case of absolute necessity and pure 
advantage to the minor. Such a sale is, 
however, stated to be totally illegal and in¬ 
admissible. This would seem to be in conflict 
with the case iu Chapter VII, page 305, where 
it is laid down that, where the uncle of a minor 
jointly interested iu the property sells botli 
his own share and the share of the minor, 
such a sale may be valid under certain 
circumstances, such as when the minor *s share 
is sold for double its value, or where there 
is no means of supporting him without 
recourse to sale of his property, or where the 
land is in danger of being lost, or with 
a view to save the mirior’s property from 
usurpation or wlien some similar emergency 
has arisen. At all events, according to the 
authoritative Hanati Jurists, there can be 
little doubt that the law is as we have 
stated it and the general trend of decisions 
of the Courts seems to be substantially to 
the same eflect. 

in the present cases, the sales were 
clearly not of the character whioh would 
be upheld oi. the ground either of their 
being made of necessity or being by their 
nature necessarily beneficial to the minor. 
The sale, which is in question in S. A. No. 
1416, was really made to find money for the 
expenses of the minor’s sister’s marriage and 
neither this nor the grounds on which the 
sale, which is in dispute in S. A. No. 1639, 
was made, are justified nor the discharge 
of family debts and other family purposes, 
can be said to be justifying causes according 
to the rule of JIuhammadan Law. 

In Appeal No. 1416, an objection was taken 
lo the decree which directs the division of the 
shop in a.s many as 54 share.s on the ground 
that it il.ics not make any provision for the 
sale of shop iu case .such a division cannot 
bo conveniently etlocted. Bub the objection 
was not taken in the lower Courts and we 


are not prepared to bold that such an order, 
if found to be necessary, cannot subsquently 
be made by the Court which passed the decree. 
See Bnt Hirakore v. Tnkamdas{\S), In Appeal 
No. 1639, it was argued by the Pleader for 
the applicant that the suit was barred on 
two grounds, Urstly^ even if the findings of 
the Court be accepted that Jamil Mohamad 
Rular, the lObh defendant, attained majority 
in January 1906, the suit which was instituted 
on the 3rd January 1909 was time-barred. 
We find that the verification of the plaint is 
dated the 23rd of Decembsr 1908, but the 
plaintiff did not apparently file the plaint 
until 4th January 1909. 

If the Court re*opened after the Christmas 
vacation on the 4th January 1909, the suit 
would be within time and if the objection now 
taken had been taken in the lower Courts, 
this apparently would have been the 
answer. The question not having been 
raised before the losver Courts and being one 
involving an investigation of facts, cannot be 
entertained for the first time in second appeal. 
The second ground on which it is contended 
that the suit is barred is that although 
the 10th defendant could avail himself 
of three years’ time after attainment of 
majority, the plaintiff, as his assignee, cannot 
be allowed such extension of time. This 
question again was not raised in the lower 
Courls and, in the circumstances which are 
stated in paragraphs 15 and 16 of the 
judgment of the District Munsif in Suit No. 
248, we do not think we should allow the 
objection bO be raised for the first time here. 
Tlie result is both the appeals are dismissed 
with costa. 

Atling, J.—I agree. 

Appeals dismissed. 

C18> 32 B. 103; 10 Bom. L. R. 23; 3 il. L. T. 141. 
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SHASHEE UnOoHAN V. RASIK LAL ROT. 

CALCUTTA high: COURT. 

Second Civil Appeal Uo. 1303 op 1909. 

April 12, 1912. 

Present :—Mr. Justice Mookerjea aud 
Mr. Justice CarndufF. 

SHASHEE BHUSHAN DAS and otherh 

—pLAiNTiFifs—A ppellants 

versni 

RASIK LAL ROY and others — 
Dkfbndants—respondents. 

Plaint — \ crijt^aiton, improper — 'i'rinl on merits, 
effect of —Sc<‘'>«'d oppeal^Obieclion as to defect /?i veriji^ 
Cdlioii—Civil Procedure Code (.4cf XIV of 1882), ss. 5’i, 
678. 

A plaint was verilied by the first thi go plaintiffs, 
wlio worcsai jtcris, for tliomsolves, and on behalf of the 
mother of the other three plaintiffs, who were minors, 
by her son who was the lirst plaintiff. The first plain¬ 
tiff liad no autliority from tho motaer of the infants to 
verify the plaint on their behalf. The lirst Court 
held that tho plaint had not been properly verilied, 
but yet procooilod to try tho suit on the merits .and 
dismissed it. Tliat decision was aftirmcil by the lower 
Api)ellate Court. The plaintiffs contended in second 
appeal that, so far as tho minor jilaintitTs were con¬ 
cerned, tho plaint oufflit to have heen taken off the 
file ns it was not properly verilied: 

Held, that tlio proper procedure here was not to 
frame any issue bin, to decide tho preliminary ques¬ 
tion, wliether the plaint was properly verilied, first, 
for then the plaintiff wouUl have luul an opportunity 
ofeurin^fthe defect; that, therefore, there was no 
substance in the plaintiffs’ eoutentiou; and further, 
that the defect, if any, was completely cured by 
section 078 of the Code of 1882, 

HnsdiO V. Smidt, 22 .V. 0.0 and Shninn Soondnrec v. 
i?n/ii)Mood(/cr/i. 2t \V. It. 7J, relied upon. 

Appeal froni tlie decree of tho District 
Judge of Buidwan, dated May 22ud, 1909, 
allirming that cf the Muiiaif of that place 
dated September 21st, 190S. 

Babus Batfya Aa//t Dutt aud Jnnnendni 
Nath Sa?kar, for the Appellants. 

Babu Bipin Bihuri Ghosh (JuuioiO, for tlie 
Respondents. 

JUDGMENT.—This is au appeal on beiialf 
of the plaintiff.s in an action for recovery 
of possession of iiuniOTeable property, whicli 
has been concurrently dismissed by the 
Courts below. It is plain that the decision 
on the merits cannot be successfully chal¬ 
lenged in second appeal. But it has been 
ingeniously argued by the learned Vakil for 
the appellant.^ that no decision on the merits 
ought to have been given by either of the 
Courts below inasmnch as the defendants 
successfully urged before the Court of first 
instance that the plaint had not been properly 
verified. In support of this proposition, re¬ 
liance has been placed upon the case of 


Baroda Prosad Boss v. Oirija Nath Roy Ghow- 
dhury (1). In our opinion, this position can¬ 
not be supported. 

There were six plaintiffs in the suit, of 
whom three were sui juris and the rest were 
infants on whose behalf their mother acted 
as next friend. The plaint was verified by the 
first three plaintiffs for themselves, and on be¬ 
half of the mother of the other three plaintiffs, 
by her son who was the first plaintiff. Objection 
was taken by the defendants that the plaint 
had not been properly verified, as it trans¬ 
pired that the first plaintiff had no authority 
from the mother of the infante to verify the 
plaint on their behalf. The Court of first 
iustance, therefore, held that the plaint had 
not been properly verified, but proceeded to 
try the suit on the merits. As we have already 
stated, the case of the plaintiffs was negatived 
on the merits and that decision has been affirm¬ 
ed on appeal by the District Judge. Tlje plain¬ 
tiffs DOW contend that as in respect of the three 
infants, the plaint was not properly verified, 
so far as they were concerned, the plaint 
ought to have been taken off the file. There 
is obviously no substance in thi.s contention. 
No doubt, it was held, in the case of Baroda 
Prosvl Bose Y. Girini Nath Roy Chowdhvry (1), 
that the provi.sions of section 53 of the Code 
of 1882 for amendment of the plaint, when it 
lias not been signed aud verified as recognised 
by section 51, cannot be put into operation 
after the issues bare been framed. It is 
clear, however, that the proper procedure to 
follow in cases of thi.s description, where the 
verification is challenged, is not to frame any 
issue but to decide the preliminary question 
first. In fact, it is obvious from the defini¬ 
tion of the term ‘issue’ as given in section 146 
of the Code of 1832 that no mue., that. i« 
material proposition of fact or law affirmed 
by one parly and denied by the other, can 
ariss till tliere is a proper plaint. Con- 
sequeully, as pointed out in the ca.se of Port 
Canyiing nnd Land Improvement Company v. 
Dharanidhar iSardar (2), the Court should 
first decide the preliminary objection to the 
validity of the plaint. But the learned 
Vakil for the appellant has argued that if 
i.ssues have been, as a matter of fact, raised, 
the power of the Court to act under sec¬ 
tion 53 completely ceases. This contention 

(1) 2 C. L. J. 11. / 

(2) 9 C.. w. N. eO^. 

t 
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c with the deoieion in Oanga 

hahai V. Muhammad AH Jan Khan (3), where 
ifc was explained that the mere fact that 
issues have been raised does not stand in the 
way of the retiwn of the plaint by the Court 

for amendment under section 53. It is the 

duty of the Court to return the plaint before 
the settlement of issues and the mere fact 
that issues have been improperly settled, can- 
not deprive the plaintiff of the opportunity 
which he might otherwise have had and 
ought to have had of curing the defect in the 

‘he proper procedure 

wotid ^ 7 >n this case, the position 

would have been that the plaintiffs might 

have got an opportunity to verify the plaint 

propetly, and, if it had been so amended 

he.e 18 no question that it could not have 
been rejected as laid down in the cases of 

^ekir Chend v. Malesh Das (5). There is 

nd.deen\l) " ^oondur.. v 
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tl9l2 


aismissed with costs. appeal 

•-'^PPcnl dismissed. 


(4) 20 A. 412. 

j;‘d -'0 A 44o noir. 
<^>) 22 A. .V>. 

("> 24 W. a. 7j 
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COURT. 

' Ui, No. 1783 OF 1911 
li9, 1911. "• 

Jn re 


lyil. 

.. 


llant. 



dant- 


tenanl-Denial of landlord’s title-Ahsence of notice to 

In a suit to eject a tenant, the latter denied plaintiff’s 

dPntTh P ® allegation in the plaint that the title was 
denied before suit was not tra^^ereed in the written 
statemeiu. Nor did the defendant raise the plea in 
his statement of the want or inadequacy of notice, but 
to(^ it only m the grounds of appeal: 

Held, that the defendant was not entitled to rely on 
the p ea of want of notice in bar of plaintiff’s claim. 

S l7l p /■ 20 M. L.J.41B! 

referted7® ^ 

A t the first hearing of the suit, the defendant repre- 
sented to Court that his summoned witnesses were 
absent and applied for the issue of warrants against 
thein and also for adjournment. The Court adjourned 
the hearing but did not pass orders on the application 
for warrants. The defendant took no steps to secure 
the attendance of Ins witnesses at the adjourned hear¬ 
ing, when he again prayed for a further adjournmeut 
which was refused: 

Held, that the adjournment was rightly refused. 
k,’econd appeal against the decree of the 

Tinuevelly, in A. S. No. 420 
ot 1910, preferred against the decree of the 

Munsif of Tuticoriu in O. S. No. 396 

of 1909. 

judgment of the 
Uisfrict Munsif sets forth the facts of the 
case:— 

This is a suit (0 establish plaintiff’s title 
to tne suit property; 

(2) To declare that the sale to 1st 
defendant by 3td defendant on behalf of 2nd 
defendant .s not valid and binding on the 
plaintiff and to cancel the sale; 

fbo 1 V ‘■^uover the suit property from 

tolltf P*®'' Bs. 13-8 

s her with future pro6ts and costs of suit. 

nrii ii 7 '’;‘''^ ‘he property 

Parasakthi A mmal, 

sum t ‘hat she conveyed the 

s7t77 Tcn^ registered Will on 25th 

plaints T '7 ahe had no issue, that the 

that lie 1 heen enjoying it ever since, 

rent at R* 7io7 '‘““ae to Ist defendant for 
j.f , P®-O per mensem, that the Ut 

and defaulted to pay subsequent rent on a 
the hn7 '■* possession of 

iiis^dan '‘o" hehalf of 

s livinn t'!: Z ‘‘®f®®Jant, that as she 

m living with her husband and as she is 

pronertv tb ^7 u"° "®®®®ai'y ‘o sell the 
and that tl™**7 ^®*^‘'‘‘har, the 3rd defendant 

S..J:slv “-'i- 
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2. First defendant pleads that the plaint 
property was not the property of Kappaminal, 
that she did not enjoy it in her right, that 
she had no money of her own to purchase it, 
that it was purchased in her name by her 
husband benamif that the possession was not 
given by the plaintiff to him (1st defendaot), 
and that the plaint property was sold to this 
defendant and Pichiammal on 2lst July 
1908 for Rs. 200 by 3rd defendant and it is 
now in his possession. 

3. Issues. 

(1) . Whether th.e plaint property was 

the property of Kuppararaal or of 
her husband Subbu Pillai? 

(2) Whether the 1st defendant was let 
into possession by the plaintiff as 
alleged by him? If so, what is the 
amount of rent that plaintiff would 
be entitled to? 

(3) To what relief, if any, is plaintiff 
entitled ? 

4. First defendant’s Pleader says he has 
no instructions and 1st defendant is absent. 

Plaintiff examined two witnesses and proved 
his claim. Exhibit B is the sale-deed to 
Kappammal alias Parasakthi Ammal by her 
father. This shows that the plaint properties 
are her absolute property. She has be¬ 
queathed them in favour of the plaintiff by 
Exhibit A. 

Issues 1 and 2 are found for the plaintiff. 

5. Judgment for plaintiff as prayed for 
with costs and subsequent rent at the rate 
originally stipulated for. 

The 1st defendant appealed to the 
District Court on the following grounds: — 

1. The decree of the lower Court is 
contrary to law and against the weight of 
evidence. 

2. The evidence adduced by the plaintiff 
in respect of his cise is insufficient and cannot 
support the lower Court’s decree. 

3. The lower Court failed to give suffici¬ 
ent time to appellant and this disabled him 
from producing his evidence. 

4. The notice upon which the plaintiff relies 
h not in accordance with the provisions of 
law nor is tlie notice in evidence, 

5. The decree, so far as it directs that the 
plaintiff do recover the same from let defend¬ 
ant, cannot be supported. 

The District Judge delivered the following 

judgment;'— ^ 

The main objection to the lower Caurt’s 


decision is that it should have adjourned 
on 1st defendant’s application First Appeal 
No. 1063, dated 30th June 1910 and that it 
should have issued warrant for the witness, 
for whom it was asked for therein. In 
fact an adjournment was given to 8th July 
1910, and that should have been sufficient 
for the execution of the processes asked for, 
warrant and two summonses, all against 
persons in Tuticorin itself. The lower Court, 
m doubt, did not pass orders specifically on 
the application for warrant but only on that 
for adjournment with which it complied. 
Whether the former was pressed is not clear 
There is, however, other reasons available in 
support of the lower Court’s eventual decis'on. 

Ou 8t.h July 1910, when the suit was 
disposed of, l.st defendant's Pleader repeated 
his application for adjournment and, on its 
being refused, said that he had no instructions. 
First defendant was absent. I cannot see how 
he had any right to expect that the case 
would be postponed without such progress 
as was pos.sible being made with it, or that 
such evidence as plaintiff or he coulJ 
produce at once would not be taken, if 
he had taken part in the trial, so far as it 
could be proceeded with, and then asked for 
an adjournment, the persent plea mis^t 
merit consideration. As the facts stand, the 
lower Court was justified in proceedinf to 
trial and disposal, and this ground of 
must fail. .rew 

3. On the meiita, plaintiff’s ev mdeace 
transferred the burden of proof 
unrebutted. The ground of appeal ref ^ardi 
insufficiency of notice represents not! 

1st defendant’s wiitteu statement 
unsustainable in view of the dec 
Kathiya K^dti Umma v. Kuthtsa (1 
portion of the appeal fails also. 

4. The lower Court’s decision is.) 
with costs. 

First defendant appealed to th< 

Court. 

Mr. G. Madh^van Nair. for the A 

This second appal coming on for 
to admission under the provisions 
Xl.r, rule 11 of Act V of 1908, 

delivered the following 

JUDGMENT. —There arc p grounds 
for interference in seconcl appea in this case 
The first point argued is that he Digfcncfc 

Cl) 20 M- L. J. 415; 5 tad. Caa. 9^ ’ fil. L T 171 

(191U) il. W. N. 158. ^ 
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Munsif ought to have granted a further 
adjoarnmeut of the tuit on the 8th July 1910. 
It does not appear what steps the 1st 
defendant had taken prior to that date after 
the previous adjournment and what steps he 
wanted to take by obtaining the adjourn¬ 
ment. In fact no sworn statement appears in 
the papers before me which would justify 
my b'dding that the Munsif acted wrongly in 
refusing the adjournment. The 1st defend¬ 
ant did not appear after the adjournment 
was refused. With reference to the question 
of notice; no plea was raised in the written 
statement, probably because the defendant 


Held, that the Collector ought to have been made a* 
part)' and that the suit not being properly framed, no. 
declaration should bo made. 

Appeal from the decree of the Sub-Jg^dge 
of Rampur Bjalia, dated December 20th*, 
1909. 

B.ibds Ram Gharan Mitra^ Senior Govera- 
ment Pleader, Jogesh Chandra Dey, Hemendra 
Nath, SeUf Sarat Kumar Mitra^ for the Appel¬ 
lants. 

JUDGME^r.—The plaintiff, Maharajah 
Manindra Chandra Nandi, is the proprietor 
of two estates bearing separate numbers 
fNns. 186.1 and 137) on the revenue roll of 


considered it untenable inasmuch as he 
had, according to the allegation in the 
plaint, not traveised in the written statement, 
denied the plaintiff’s title prior to the institu¬ 
tion of tlie suit. Even now the appellant dots 
iiob say what notice lie got and how he says 
it was insutlicient. The decision in Kalhiyi 
Kntti Uinrnu v. Kufhiusi (1) seems also to 
apply in the circumstances of this case. I 
nject the second appeal. 

Appeal tc'ccted. 


the Rvjshahye District. Tbeteiiure to which 
the suit relates comprises these estates and 
was created in the year 1251 (ISld?) as a 
pniui taluk^ the rent reserved being Rs. 27,C01 
per annum. The kahulyat^ dated 26lih Aahar 
1251, executed by the original holder, is 
recited and its terms arfe embodied, in the 
hihulyat dated IGth Srahun 1279 (1S72), exe¬ 
cuted in favour of the plaiutill's predecessor- 
in-interest by the father of defendants Nos.1-3, 
Babu Mobini Mohan Roy, who had purchased 


CALCUTTA HIGH COURT. 
RE<bLAK Civil. Aitkal No. 137 or 1910. 
gm June 11, 1912. 

l^^eseuf: —Mr. Justice Stephen and 
V Mr. Justice Richardson. 

M.VIWINDRA CHANDRA NANDI — 
m Pf.iiNTirr—AprEr.!. 4 NT 


ver!>u^ 


ANNOl. 


r.ihii (• li 
t u ••tl 
ft 

lofftl I'•') I 
g'itc u H'ft 1 

to 

50 ntflfh:. 

A pniui 


l)A MOHAN ROY and A'iOT!H':R — 

U ) K F E N D A N 'r S — H E S I‘ 0 N D E N T S. 

nj tfnnrc —'/'"‘o conj. 

— pnn-cr (jU, n i>tj kabnlyaU lo briifj 
iimlcr Il’‘jnfi(liou I'lll of IStJI, 
furU'.rltirntioii tfmt liobic (>> 

'tcijulntion — Piirtii—Collcclor iml iti'idc imrfif 
I f iiniiroifCi'hj frnin¥>l —*Yy lUxloriition shvnld 


euiirt; i two fstates b<r:iriiig BO}ia. 


rat® '“\'ml)er.s, Hy tlu- liobnh/nt, cx|n'esd power was 


given to 1laiulloi'il ill ilofault of of any 

part of tbo »■* ,|u«- for any year lo bring the tennro 

t.osal®'“"‘'*^*A*8*-‘g'*laii«iii S’ili of IHU). The lumllor*! 


made two api''’jeai ion.•> to the Collector to sell the tenure 
ppder the Uoth were refused, and on the 

geoond occasions (.'oHfctoi’s action was nphekl Ijy 
^^0 BoardTlic landlord brouglit u t-nit 


yeiit and ami a declaration of his right 

to have the tenai\^,^,j Regulation. Thu 

(JoUectOV wa® ^^Ic a party to tUo suit: 


L 


the tenure in 1871. By these documents 
express power is given to the landlord in 
default of payment of any part of the rent 
due for any year to bring the tenure to sale 
under the provisions of Regulation Vlll of 
1819. It appears that the plaintiff made two 
applications to the Collector to sell the tenure 
under the Regulation, one in respect of tlie 
rent due for the year 1313 and the other in 
re.^pect of the rent due for the following year. 
Both applications were refused and on the 
second occasion, the matter having been 
brought before the Board of Revenue, the • 
Collector’s action was upheld by an order of 
the Board dated the 17th .September 1908. 

The plaintiff brought the present suit, 
firstly, to recover the rent and e’esses due for 

the years 1313, 131-1) and 1315 with interest, 
the claim being laid nt Rs. 1,25,174 odd and 
a further claim being made for interest during 
the pendency of the suit and up to the date 
of payment, and, secomlly, to obtain a declara¬ 
tion of his right to have the tenure sold 
under Regulation Vlll of 1S19. The defeiid- 
ant.s Nos 1-4 were impleaded as being the 
heirs of Babu Mohini Mohan Roy. R has 
been found, liowever, that on a partition of 
the property left by the latter, the tenure 
in question was attached to the defendant 
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No. 1. The defendant No. 5 is Receiver to 
the estate of that defendant. 

In the lower Court, the plaintiff obtained 
a decree against the defendant No. 1 for the 
sum claimed with interest after decree at the 
rate of six per centum per annum. Appa¬ 
rently, by inadvertence the learned Sub-Judge 
omitted to allow interest during suit. He 
also rejected the prayer for a declaration. 
This appeal preferred by the plaintiff is con¬ 
fined to these two matters. The defendants 
Nos. 1 and 5 were not represented before us 
and we have not had the advantage of hear¬ 
ing argument on their behalf. 

As to interest during suit, it should have 
been allowed at the same rate as interest 
after suit. The decree of the Sub-Judge will 
be modified accordingly. 

The question whether tlie declaration 
sought for should have been made is more 
difficult. The Sub-Judge refused to make 
the declaration not only on the grounds 
suggested by the order of the Board of Reve¬ 
nue to which we have referred but also on 
tlie further ground that the declaration is 
unnecessary for the purposes of the suit as a 
suit for arrears of rent and in the proper 
exercise of judicial discretion ought not to 
be made. lu connection with the Board's 
order, the Pleader for the plaintiff (Babu Ram 
Charan Mitter) very properly drew our 
attention to note 31 on page 77 c£ the 
Board’s Manual of the Revenue and (he 
Patni Sale Laws (Edition lt06). The view, 
which the Board appear to have taken in 
such cases as tlie present, is that a tenure 
covering more than one revenue estate is 
not a vatni tenure within the meaning of 
Regulation VIII of 1819 and that tlie zemin¬ 
dar or landlord has, therefore, no right to 
have recourse to that Regulation for the re¬ 
covery of arrears of rent in re.spect of it. 
We do not find that this view is based upon 
any express prohibition in, or any particular 
provision of, the Regulation. The reasoning, 
so far f>8 it can be gathered from tlie material 
before us, is of a general character, to the 
effect that it is of the essence of a patni 
tenure that it should be carved out of one 
estate, that the Regulation does not con¬ 
template putni tenures embracing more than 
one estate, aud that (o admit the existence 
of such patni tenures would lead to complica¬ 
tions and is contrary to public policy or tlie 


RANU. 

policy of the revenue laws. These propositions 
are not self evident and, as at present advised, 
we are not prepared to say that they correctly 
interpret the law. At the same time, we feel 
that the matter is one of some importance and 
that it is inconvenient tiiat we should be called 
upon to arrive at a decision upon it in a pro¬ 
ceeding in which the Revenue authorities 
have had no opportunity of being heard. 
The issue lies between the plaintiff and the 
Collector who refused to sell the tenure at 
the plaintiff’s instance rather than between 
the plaintiff and bis tenants, aud so far as 
any revenue or fiscal question is involved, the 
Collector would not be bound by any decree 
which might he made in this suit (o which 
he is not a party and of which he has had 
no nr Lice. In oilier words, for the present 
purpo.se tlie suit has not been properly 
framed. It is witliin the discretion of the 
Court to refuse to make a declaratoiy decree 
and, in the circumstances, while we do not 
accept all liis reasons, we agree on the whole 
with the Subordinate Judge that no declara¬ 
tion should be made. We come to that 
conclusion without e.vpressiag any final opi¬ 
nion on the question whether the plaintiff 
has or has not the right which he claims. 

The result is that the appeal partly suc¬ 
ceeds and partly fails. The plaintiff is en¬ 
titled to costs in proportion to his success. 
The defendants nut liaviug appeared will 
have no costs. 

Appeal partly allowed. 


MADRAS HIGH COURT. 

Skco.vl* Civil Appexl No. 20-43 of 1910 . 

April 26, 1912. 

Vyescyd -.—Sir Arnold White, Kt., Chief 
Justice, and Mr. Justice Sankarau Nair 
MANDOTH VEETIL OHAPPAN— 

AI'PELLANT 

vert'HS 

PUTHANPURAiHL RANU and others— 

Responuent.s. 

Torir-til — l’(j.^scs6ion, ^uit Joy, hij a mcinbcr _ 

oj tnoyt'j<nji:s on i>ropcrlij~ Whether plaintiff 
{‘h'xihl Jir.sl .suf; n^i.lc inoi (<j((>je.H — lii.jht of junior 

mrnibcr.'t of a Uindn fnmihi—Redemption of morltjoije, 
ituif for — i'aluntion — Jurisdietion, 

Tl>c proper vulimtiou of a suit.to redeem u inort- 
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gago is thc) amount of tho mortgage or morfcgao’os 
admitted bj tho plaintiff to bo binding on him and 
not the niortgagcs set up b}^ the defendant. The 
question of jurisdiction has to be decided on the 
averments in the ]>laint and not with reference to 
the pleas of tho defendant. 

Chnndti v. Kombi, 9 M. 208, referred to. 

A junior member of a Hindu family or of a Jfala- 
bar larwad need not, in the first instance, suo to set 
aside all alienations made by thc manager or Karna- 
van before suing to recover possession of the property 
aliojiatcd by liim. Ho may sue to reeovor poi?sessiou 
on Inslille and will be entitled to recover such ros- 
session if the defendant does not prove tho validity 
and binding elTect of thc alienation on the plain- 

Where a junior iiiembor of a Tarwad sued to re¬ 
deem a mortgage, ignoring the subsequent mortga-'es 

created on the property by the Karnuvau as not bind- 
jnp: on him: 

Jlcld, that thc suit ivas maintainable and that thc 
plaintiff was not bound to sue to set aside the later 
mortgages. 

V i, M. 208 p. 21L', Unni y. Ku„. 

chi Ammu, 14 lit. 2(5 at p. 28, referred to. 


Second appeal against the decree of the 
District Court of North Malabar, in A. S. 
No. 301 of 1909, presented against too decree 
of the District Munsif of Quilandy, in 0. S. 
No. 400 of 1900. 


Mr. 0. V, Anaiithrxhrishna Aiyer^ for the 
Appellant. 

Mr. K. R. Suhrainanya Saslri, for the 
Re.spondeuts. 

JUDGMENT.—The plaintiff, the trustee 
of a Devasom, sues to redeem a mortgage of 
Hs. 50 created by tlie plaintiff’s Karnavan on 
the 21st January 1891. It is admitted, that, 
on the 21st February 1905,the8ame Karnavan 
mortgaged the lands included iu the mortgage 
instrument afore.said with certain other lands 
for Rs. I,d50. On the same day, he also 
mortgaged the equity of redemption for 
Rs. 1,500. It is conceded this mortgage for 
Its. 1,G50 was a consolidation of two previous 
mortgages, one for Rs. 900,dated 25th March 
1890 and tlie other for Ks. 700 on the 13th 
Fel)ruary 1890 and tlie mortgage for Rs. 900 
lias been already declared to be binding on 
tlie property. Tlio District Judge lield that 
the mortgage of Rs. 50 is now no longer in 
force us it is merged in the mortgage for 
iis. I,tj50 a[id that the plaintiff is bound to 
Nile to set aside the mortgages of the 2lst 
I'V'bniary 1905 and as a suit to redeem on 
tliose iiiortgage.s or set them aside will not lio 
in the Munsif’s Court, he dismissed the suit. 


1 he question in dispute is concluded by 
authority. The proper valuation of a suit to 
redeem a mortgage is the amount of the 
mortgage or mortgages admitted by the 
plaintiff to be binding on him, not the 
mortgages set up by the defendant. Other¬ 
wise, if the plaintiff files this suit in a Court of 
higher jurisdiction and succeeds in proving 
that the mortgages binding on him are less 
than Ks. 2,5019, his plaint may be returned 
to him to be filed in the MunsiFs Court. Tn 
a suit of this nature, the question of jurisdic¬ 
tion has to be decided upon the averment in 
the plaint, not with reference to the pleas of 
the defendant, see Ohandu v. Kombt(l), which 
is directly in point. It was then argued that 
the plaintiff is bound to set aside the subse¬ 
quent mortgages created by his Karnavan 
and the present suit treated as one to set 
them aside is not maintainable as three years 
from the date of the mortgages bad expired 
before its institution and as the amount of the 
mortgages exceeds the jurisdiction of the 
iluTisif’s Court. It may be doubted whether 
the plaintiff is in the position of a junior 
member of a Tarwad seeking to set aside 
an alienation by his Karnavan. He is a 
trustee impeaching the conduct of his pre- 
decessor-in-olfice. But treating the case as that 
of a member of a Tarwad seeking to recover 
possession of properties mortgaged by his 
Karnavau, we do not think it is necessary for 
him to set aside the mortgages granted by 
the Karnavan. The same coutentioii was put 
forwai-d and disallowed in Ohandu v, KointiU) 
by Kernau and Muthusami Ayyar, JJ., and by 
Shephard and 5Veir, JJ., in Unni v. Kunchi 
Ammal (2), following the judgment in an 
earlier case S. A. No. 270 of 1880 by Turner, 
C. J., and Kernan, J,, [see the judgment 
extracted in (Jnni v. Kunchi Ainma (2)J. The 
property of the Tarwad is vested in the mem¬ 
bers of the Tarwad. The Karnavan can alienate 
Die property only when the interests of the 
Tarwad requiresuch alienation. When he makes, 
therefore, unalieuation which is not binding 
on the other members, it is unnecessary for 
the other members to set them aside. They 
may sue to recover posossion on their title and 
they would be entitled to recover sucli posses¬ 
sion if the defendant does not piove the 
validity and binding effect of tlie alientiou 
(0 y M. 208. 

14 JI. 20 at p. 28. 


Vol. XV] 


INDIAN OASBg. 


589 


RAMAKRISHNA CffATRAlYA DEO V. PC3HAPATE TIJATARAMA, 


on the other raembers of the Tarv 7 ad. The 
case may be different where the plaintifiFs 
themselves have executed the instrument 
under which the defendant claims. Certain 
oases were relied upon by the respondent’s 
Pleader in which it was held that a minor 
was bound to set aside an alienation by his 
guardian. The case of a guardian and a 
minor is governed by a separate Article in the 
Limitation Act. Those cases may be dis¬ 
tinguished on the ground that in such cases a 
guardian executes the instrument solely on 
behalf of a minor and if it is not binding on 
the minor, it ceases to have any legal effect, 
whereas an alienation by a Karnavan, though 
not binding on the other members of a family, 
may continue to be binding on the Karnavan. 
We, therefore, reverse the decree of the lower 
Appellate Court and direct the appeal to be 
restored to the file and disposed of in accord¬ 
ance with law. Coats will abide the result. 

Appeal allowe l. 


MADRAS HIGH COURT. 

Civil Appeal No. 146 of 1905. 

April 16. 1912. 

Pment; —Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 

Sri RAMAKRISHNA CH ATRAl^A DEO, 
Zemindar op Jalantba, and another— 

Appellants 

versus 

Sri MJCRAJA SIR PUSHAPATI 
VIJAYARAMA GA.IAPATHI R.4ZU 
MAHARAJ MANIYA SULTAN 
BAHADUR OF VJZIANAGARAM— 

Respondent. 

Tmux/cr oj Property Art flV of 1882^, s. OD— 
Trusts Act (11 of 1882^, s 90— Purcho^ie hij inortgayee of 
equity oj redemption in Court .■nile~Fraifd~i[i.<rnndnrt 
—Scope of section 90 of the Tru.it< Act. 

Section 99 of the I'ransfer of Property Act does not 
lay down as a general priuciple that a purchase by 
the mortgagee of the mortgagor’s equity of redemp¬ 
tion is invariably and in nil cases invalid oven in the 
absence of fraud, misrepresentation or misconduct. 

Sesha Ayyarv. Krishna Ayyangar, 24 il. QG; Ikkotha 
V. Ch'ikkiamma, 27 M. 428; Itaja Kishendatt Ram v. 
Mumtaz AU Ahan, 5«'. 19H; o C. L- K. 213; G I. A. 
145, Ehiarajmal v. Dnim, 32 C. 29G at p. 316; 2 
A. L. J. 71; 1 V. U J. 584; 7 Horn. L.li. 1; 9 C. \V. N. 
2J1; 32 I. A. 23, referred tp. 


Section 90 of the Indian Trusts Act only applies to a 
case where the mortgagee or other qualified owner of 
any property has availed himself of his position and 
has thereby gained an advantage in derogation of the 
rights of ether persons. 

Appeal against the decree of the Dislrict 
Court of Ganjam, in 0. S. No. 41 of 1903. 

Messrs. T. R, Itamachandra Aiyar^ O. F. 
Ananthakrishna Jyar and T. V. Aarn- 
yaniah, for the 2nd Appellant. 

Messrs. T. Rangachariar and S. Srinivasa 
Aiyangar, for the Respondent. 

JUDGMENT.—In this case, the plaintiff 
is the zemindar of Jalantra and the defen¬ 
dant is the Maharajah of Vizianagram. By 
an instrument Exhibit C, date dthe 20th June 
1887, the plaintiff mortgaged his zemindari 
to the defendant with possession for the sum 
of Rs. 2,60,000. The present suit is brought 
by the plaintiff to redeem this mortgage. 
The defendant denies the plaintiff’s right 
to redeem, because, on the lOth November 
in the same year, the plaintiff’s equity of re¬ 
demption was brought to .sale in execution for 
a money decree (obtained as No. 27 of 1886 
by a third party) and was purchased by the 
defendant. The plaintiff’s reply to this is 
that the defendant was guilty of fraudulent 
misconduct in connection with the sale and 
that he, therefore, must be held to have pur¬ 
chased, and to hol«l the equity of redemption 
for the plaintiff’s benefit. He relies on 
the principle enunciated, in section 90 of 
the Indian Trusts Act (If of lc82). The 
District Judge found that the defendant 
was not guilty of any fraud, misrepresenfa- 
tion or mi.cconduct in connection with the 
.sale and di.smissed the plaintiff’s suit. 

Plaintiff appeals against the decree but 
we have no doubt that the suit was rightly 
dismissed. In 1885, the plaintiff executed 
a usufructuary mortgage (Exhibit D) of his 
estate for Rs. 1,35,000 in favour of certain 
persons who are referred to as “the nalam 
people.” In the following year, lie executed 
two other mortgages (Exhibits Xil and 
XV) on the estate for Ks. 10,000 each 
in favour of otlier person, and he had 
varicu.s other debts also. In April 1887 
the zernindnrt was put up for sale in execu¬ 
tion of a decree obtained by Kamasam, but 
the money was paid and the sal© stayed. 
Meantime another creditor Krishnama 
who held a money-decree against the 
plaintiff for some Rs. 13,000 in Oiiginal 
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Suit No. 27 of 188C applied for execution 
of his decree. After some negotiations, 
evidenced by Exhibits A, G and B in May 
and June, it was arranged between the 
plaintiff and the defendant that the defen- 
dant should obtain a transfer of the three 
mortgages, Exhibits 1), XIT and XV that 
were outstanding on the estate and that the 
plaintiff should execute a usufructuary mort¬ 
gage in favour of the defendant for 
Rs. 2,G0,b00. In pursuance of this agree¬ 
ment, Exhibit C was executed on 20th June. 
It recites the above mortgage debts and 
some other specific debts which are to be 
paid by the defendant out of the Rs. 2,60,000 
and then adds “out of the balance, the re¬ 
maining other debts due by me should he 
discharged as the said amount is sufhcient 
for it; the vouchers, etc., thereof should be 
retained with your Higlmesa for proof of 
record, and your Highness should cause to 
he given to me a list of the other defen* 
dants and decrees, etc., that may be so dis¬ 
charged. After discharging the debts as 
mentioned above, should tiiere be any 
surplus, your Higliness should obtain re¬ 
ceipt from me and pay that money to me.” 

The Rs. 2,60,000 was applied by the de¬ 
fendant in tl»e manner required by Exhibit 
C, hut it was argued for the plaintiff that 
the defendant improperly charged the plain¬ 
tiff with a sum of Its. 20,000 and frittered 
away the rest of tlie balance in his hands 
in making inipnriunities with ll»e deliberate 
intention of having Krishnama’s decree 
debt undischarged and tluns bringing the 
e.state to sale in satisfaction of it. The sum 
of Ks. 20,000 was a lumpsum which had to he 
paid to the people’ in order to 

induce them to transfer their mortgage 
(Exhibit. D) to the defendant. The District 
Judge lias shov\u clearly rhat it was gieatly 
to tlie advantage of tlie plaintiff, even at 
the cost of this Rs. 20,000, to exchange 
tlie extremely onerous term.s of Exhibit D 
for the very moderate terms in Exhibit C. 
Altiiough (he sum nf Hs. 20,COO is not 
specifically named in Exhibit C, yet a re¬ 
ference to its tei’ins and to the preceding 
agreement {Exhil>it B) of tlie 5tli June, 
shows that tlie parties intended that, the 
cu.st of getting ti’ansfer from the 
people’ should he treated a.s chargeable to 
the plaintiff. That it .should be so treated 
is obviously fair, and .the plaintiff, on the Isb 


July when Exhibit G was being registered, 
signed the receipts acknowledging payments 
on account of the mortgage to the extent of 
Rs. 2,32,000 in which the sum of Rs. 20,000 
is included. The receipt does not show 
details and the plaintiff says that be did 
not know the details until he received the 
account Exhibit E on the 19bh July, but 
the District Judge gave good reasons for 
not believing his evidence on this point. 
The plaintiff, in fact, took no exception to 
the Rs, 20,000 until nearly a month after¬ 
wards in hi.s letter (Exhibit L). We 
accept the conclusions of the District Judge 
that the payment of Rs. 20,000 to the 
\alam* mortgagees was a reasonable one 
and that it was rightly and properly 
debited against the sum advanced under 
Exhibit C, and that this was done with 
knowledge and consent, implied if not ex¬ 
press. cf the plaintiff. As to the other 
payments made by the defendant out of 
the mortgage-money (Rs. 2,60,000), every 
one of them was made to, or at the request 
generally in writing, of tlie plaintiff himself. 
It will be observed that, in Exhibit C, 
though certain debts are specifically named, 
the discharge ot Krishnama’s decree debt is 
not so named nor is the debt described 
generally to discharge decree debts in pre- 
fererce to other dtbts. We, therefore, 
agree with the Judge that it is unreasonable 
to conclude that the defendant frittered away 
the balance under Exhibit C in order to prevent 
Kri.slinama’a debt being discharged. We 
do not find that the defendant or his 
agent was guilty of any fraud or misconduct 
in tlie application of the money in defen- 
dant’.s liands under the mortgage, Exhibit C. 
The matter, however, that was most strongly 
urged before iis on tlie plaintiff’s behalf was 
that tlie defendant’s agent, Jagannatha 
Uao (plaintiff’s Ist witness), made deceitful 
rt-presentation to the plaintiff that he would 
advance him money to pay up Krishnamma’s 
debi, but then suddenly left him in the 
lurch at the la.st moment and so prevented 
him from di.scharging (he debt with the 
result that the equity of redemption was 
sold by the Court and was purcliased by 
the defendant. It will be remembered that 
the sale was fixed for the 10th November 
The plaintiff relies on the telegram 
(Exliibit O) sent to him by Jaganatlia 
Rao on the 26th October in which be offerg 
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to get plaintiff a loan of Rs. 80,000 at 12 
annas interest. Plaintiff admits that he took 
no notice of this offer, but went on with 
certain negotiations which were in progress 
with one Gopal Rao, to raise money to 
meet this and other debts. He even went 
so far as to have the agreement (Exhibit S) 
with Gopal Rao engrossed on a stamp 
paper and to send for the Registrar to 
have the document registered. When the 
Registrar came, however, he refused to re¬ 
gister the document. It was apparently soon 
after this, that the letter, Exhibit J, on which 
the plaintiff mainly relies, was sent. The 
letter is not dated, but the person to whom 
it was sent, (plaintiff’s Sth witness) who is 
a servant of the plaintiff, fixes the date 
as about the Sth of November. It was 
written by Karaesam (plaintiff’s 2Qd witness), 
an Ameen, who had managed the Jalantra 
zemiudari for the Jalantra zemindar as well 
as for the ‘naZaiji’ mortgagees and then for 
the defendant. It runs:—*Jagannatha Rao 
Pantulu sent a telegram just now that he 
would give Rs. 50,000 at Re. 0-14 0 interesf; 
somehow or other cause Mr. Gopal Rao’s 
transaction to be stopped and ome at early 
dawn.” It is contended for the plaintiff 
tliat when this letter was shown to him, he 
concluded that the defendant’s agent was 
in earnest about lending money nnd so 
broke off his negotiations with Gopal Rao. 
We do not believe litis. Kamesam, the sender 
ot Exhibit G, says that he wrote it of his own 
motion and out. of regard for his old master, 
the Jalantra zemindar, owing to the onerous 
terms required by Gopal Rao. There is 
nothing to show that this is untrue. It 
is also alleged that Jaganatha Rao came 

to plaintiff on 7th and remained until the 
Oth and there left, having promised plain¬ 
tiff to go to Herhampore next day and 

stOD the sale. We agree with the Dis¬ 

trict Judge that the plaintiff has not 
established this case. Jaganatha Rao entirely 
denies that he made any such representa¬ 
tions as alleged, and the evidence on the 
plaintiff’s side to pr-)vo them is untrust, 
worthy and inadequate, while the inference.s 
from the documents and from the proved 
facts negative tlie contention. We have 

already seen that plaintiff took no notice 
whatever of Exhibit O in which Jaganatha 
Rao offered to get in a large loan at a 
reasonable rate of interest. He did not 


even reply to it. The reason seems to be 
that he distrusted him. He had already, on 
the 13th Septerabar (Exhibit 76), given the 
Collector notice that he intended to file a 
civil suit to Sot aside Exhibit C. In 
these circumstances, he would hardly care 
to bind his estate by a further mortgage 
to the defendant. So three days after he 
got this offer from the defendant’s agent, 
we find the plaintiff going on with his 
negotiations with Gopal Rao and even 
sending for the Registrar to register the 
document. The terras required by Gopal 
Rao were, however, very onerous. Interest 
was to be charged at Rs. 2l> percent. The 
mortgage money could not be paid off in 
less than five years, but the mortgagee 
could claim payment in full at any time 
on 3 montlis’ notice. Moreover, ' commission” 
of Rs. 10,000 was to be paid to Gopal Rao 
and also a village and a house were to 
be given to him. It is no wonder that 
the plaintiff, unwilling at the last to bind 
himself by such term.s, refused to see the 
Registrar when he came for the registra¬ 
tion of the document. Moreover, plaintiff 
himself says that up to the very day of 
tlie .sale lie had “.strong hopes” that he 
would be able to get the money he required 
on reasonable terms frjm his own father-in- 
law, who was the zemindir oi Parlakemedy 
and we find that tlie Coi'ector, on the 
3rd October, was inquiring into the value 
of the zrmininri (Exhibit III H) with a 
view to purchase it for the Parlakemedy 
zeminlir. In these circumstances, it is 
mo.st unlikely that plaintiff could have 
been induced by the receipt of an undated 
scrap of paper from a subordinate like 
KameSrtTo, which plaintiff never even took 
the trouble to .see, lo break off hi.s negotia¬ 
tions witdi Gopal Rao and rely exclusively 
on the oral promise of the defendant’s agent 
to pay up tlie decree debt. iVIoreover, we, 
in fact, find that he did not do so* In 
Exhibit Ij, which is dated the filh November, 
ii.p., after the dale appended to Exhibit 9), we 
find the plaintiff pefiiioning the Court to 
adjourn the sale, and stating that Jaganatha 
Rao (defendant’s agent) intended to pur¬ 
chase the zemiwhiri at the sale but that he 
(plaintifT) would raise the money by a niort^ 
gage to the Parlakemedy zemindar and 
would pay off the debt if the sale should 
be ad.iourned. This petition was dismissed 
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and» on the Ist November, tbat is, on the 
very day of the sale, we find him sending 
a telegram (Exhibit Y) again asking that 
the sale be postponed for two days, 
and his Vakil presents another petition 
Exhibit II protesting against the impending 
sale, and saying tliat plaintiff would raise 
the money somewhere if time should be 
given. In none of the papers, is there the 
slightest suggestion that the defendant or 
his agent has promised to pay the decree 
debt or advance the money for it to plain¬ 
tiff, but had deceitfully withdrawn at the 
last moment. The fact seems to be, as 
found by the District .ludce, tha"; the plain¬ 
tiff’s omission to accept Gopal Rao’s offer 
was not due to any false promise made by 
the defendant or his agent, but to the 
“strong hopes” which he had of getting 
the money from his own father-in-law, the 
Parlakemedy and to the feeling that, 

somehow or other, it would be all right 
and that he would be able to get another 
adjournment or make some temporary arrange¬ 
ment as he, in fact, tried to do by sending 
a pro-note to Gopal Rao on the night of the 
9th November. Gopal Rao, in his evidence, 
states that he would have paid up Krish- 
nama's debt even on the day of sale if 
plaintiff had executed the document proposed 
by him. There is no reason to hold that 
the defendant or his agent acted fraudulent, 
ly or dishonesily or made fal.se representa¬ 
tions in connection with the sale. This 
finding on the facts is sufficient to show 
tbat the plaintiff’s suit was rightly dis¬ 
missed. The appellant’s Vakil relies on 
.section 09 of the Transfer of Property Act 
and contends that the fact that defendant 
was a mortgagee, even without fraud or 
misrepresentation or misconduct on liis part, 
renders the sale to him invalid. We cannot 
accept the contention in tlie present case. 
It was not the defendant, hut Kiishnama, who 
attached and hronght tlie property to sale. Sec¬ 
tion 99 has no application nor is tliere any such 
general principle as tlie appellant’.s Vakil 
suggests. Sesha Am/nr v. Krishnu Ayi/angaril); 
jkkotha V. ChnkA-iiiinina (2); ih'j'i Khken-iatf 
U.nn V. Koja Minnfaz AIi Khan ( 3 ); Khiornj 
Mai V. Dniin (4). -Section 00 of tlie Indian 

(1) M. W. 

(2) 27 M. 42^. 

(a, r> c. ins, .5 c. L. R. 21 a; 0 i. .v. U5. 

(1) 32 r. 251(3 at p. 31G, 2 A. L. J. 71: 1 C. h. J. 

3i I. A. 23, 7 Rom. L. K. 1; U C. W. N. 201. 


Trusts Act ("11 of 1882) also has no applications 
for the simple reason that it applies only 
to cases where the mortgagee (or other 
qualified owner) of any property has availed 
himself of his position as mortgagee and 
has thereby gained an advantage in 
derogation of the rights of other per¬ 
sons. Jt is impossible to see how the 
defendant in this case can be said to have 
availed himself of his position as a mortgagee 
in derogation of the plaintiff’s rights. 

We concur with the findings of the Dis¬ 
trict Judge on all the issues. 

We dismiss the appeal with costs. 

Apptal durnissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 677 or 1911. 

June 18, 1912. 

Present: —Mr. Justice Piggott. 

DWARKA PBRSHAD— Plaintiff- 

Appellant 

versus 

SHEOAMBAR KOERI and others — 
Defendant.^—Respondents. 

Mortgage—Un'tfnirtuary—Mortgagor to redeem on the 
iaHtiliij of Jetli ill a particidar year —Notice—Mortgagee 
entitled to notice of redemption. 

A iisulrnctuary mortgage contained a covenant that 
tin* mortgagor would redeem the mortgage on the last 
day of Jetli of tlic year 1317 Faiili corresponding 
witli tlu' 22nd of June 1910. On the 17th of June 

1910, the mortgagor deposited in Court the full 
amount of the jnortgage-inoncy under sectioti 83 of the 
Transfer of Property Act. The notice of deposit, 
howeve:*, could not be issued from the Court before 
27tli of June 1950; 

Held, that the mortgagee was entitled to a notice of 
the deposit either on or before the 22ntl of June 1910, 
and that, uniler (ho circumstances, he was entitled to 
maintain his possession and cultivate the land for two 
tnorc harvests and was not liable to damages. 

Second appeal from the decision of the 
District Judge of Jaunpur, dated 3rtl April 

1911. 

Mr. Haribans Sahai\ for the Appellant. 

Mr. Ahmed Kireem^ for the Respondents. 

•lUDGMENT. —This was a suit for 
redemption of a mortgage on a certain 
fixed-rate tenancy, the mortgagees having 
obtained possession under the terras of the 
mortgage. There is no question now before 
me as to the plaintiff’s right to redeem or 
the amoiiqt to be paid for redemption. 
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The only qaestion is whether the plaintifE is 
entitled to damagres claimed by him on the 
ground that he was wrongfully kept oufc of 
possession by the raorlgagees during the 
year 1318 Fash, after he had made a valid 
wnder of the entire amount due. The 
Oourt of first instance gave the plaintiff a 
decree for Rs. 14-12 as damages, calculating 
the same to be the gross rental of the land 
in suit for that year. The learned District 
Judge, on an appeal by the defendant, has 
dismissed the claim for profits, remarking 

that under the circumstances of the case 

It did not appear to him that there was 
anything iti law to compel the defendants 
to pay damages. Coming to this Oourt 

in second appeal, the plaintiff contends that he 
IS entitled to aaraagea either from the date of 
deposit, or from such date as shall be found 
by the Court to be the date on which the 
niortgagor did all that could be done by him 
to enable the mortgagee to take the money 
deposited by him out of Court. The 
appellant relies upon the provisions of 
sections 83 84 and v6 clause (i) of the 
Iransfer of Properly Act (IV of IS^2) 
Ihose provisions are i„ his favour unless 
It can be .shown that there existed between 
the part.e.s a contract of notice of such a 
nature as to bring the case within the 
proviso to section 84 of the aforesaid Act. 

4 ft ft in this case 

contams^ a very slringent provision wliich 

IS nothing more or le.^s fhan that the 

mortgagee will not be bound to accept 

payment unless such payment is made or 

tendered on one particular day in the 

year, namely, the last day in tlie month of 

Jeh This IS not an unusual covenant in 

mortgages of tins sort, and it is a covenant 

as to notice and a very .stringent one. ft 

proceeds on the assumption that there will 

be no standirig crops on the land on the 
last day of Jeth and that the mortgagee 
will not require formal notice of 

gagor’s intention to redeem 
payment is made or tendered 
particular day. Of course, if the 
chooses to go out of his way to .„e 

land under cultivation during the month .-.f 

Jeth, he takes the risk of his own covenant 
operating unfavourably to him, hut n.s a 
general rule cultivation would not have 
commenced in that monih. The effect of 
the covenant is really this, that if the 


f w 

the rnort 

provided 
on that 
mortgagee 

bring tlie 


mortgagor intimates his intention to redeem 

or makes a tender of the money to the 
mortgagee at any time before the last day 
of Jeth in Huy given year, the mortgagee 
isentilled to continue in pos.session, that is 
to say, he is enlitled to notice until the 
last day cf jfth next following but if on 
that date he does not accept the tender and 
deliver up possession, he makes this refusal 
at hi.s own risk and subjects himself to 
the provi.sions of tliose sections on which the 
appellant now relies in thi;, case. On the 
lermsofthe covenant between the parties 
there is only one possible case in which 
the mortgagees would be entitled to no 
notice at all, and that would be in the case 
of a payment made or tendered precisely on 
the last day of Jeth. In any other ca^e, the 
effect of the contract between the parties 
IS to entitle the mortgagees to notice from 
the date on which tlie payment w’as offered 
to them until the last day of Jeth next 
following. The lengtli of notice would 
therefore, vary according to the date on 
which the mortgagor tendered payment, or 
intimated to the mortgagees his intent'ion 
of paying but. the covenant is neveitheless 
essentially one a.s to notice. Now, in the 
present case it has been found by the 
lower Appellate Court, that it is not proved 
that any communication took place between 
the parlie.s piivately or otherwise than 
througli tlic agency of the Court, which 
would amount to a tender of the moit- 
gage-debt by the plaintiff to the defendants 
or even an intiuiafion by tiie plaintiff of big 
intention to pay the mortgage-debt on the 
last day of the month ofnext following. 

I have, theiefore, cnly to consider what took 
place in Court. The last day of Jeth of 

the year 1:D7 fell on the 22nd of .TnnA 
1!)10. On the 17th of .luno 1010, tbo 
plaintiff made in C'onrt a tender of the’ full 
amouut of the mortgage-debt as reqaiied by 
section 83 of the Tran.sfer of Property Act 
Before tlie mortgagees could pos-sibiy be in 
a position to lake tin's money out of Court 
it is obvious tliat they must he informed of 
its having been deposited. It is possible 
that, under normal circumstances, a written 
notice is.sued by the (’ourt might liave been 
served on tlie mortgagees on or before tl.A 
22nd of June 1910, and that all flie 
requirements of the contract between t),c 
parties might have been duly satisfied 
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plaintiff, however, was unfortunate. The pre- 
eidiiig officer of the Ccmt concerned was 
absent on the 17th of June 1910 and the 
matter was only laid before him for orders 
on the 27th of June 1910, when wiittten 
notice was ordered to he issued on the 
defeiidants-mortgagees. It is thus clear 
that the defendants did rot receive and 
could not have received ary intimation of 
the fact that the money due to them under 
the mortgage was lying in deposit to their 
credit, and might be taken out of Court hy 
them at their pleasure, iintil the last day of 
Jetk of 1317 Fault was gone by. The 
defence actually put hrward hy them 
against this claim for damages is that they 
received no intimation before the last day 
of .7f//i 1317 Fo.^h' of the plaintiff’s intention 
to redeem and, therefore, hicught the land 
under cultivation. 1 agree with tlie learned 
District Jedge that lids was, under the 
circumstancea \alid defence. The morf'- 
gflgees had, under the terras of their 
covenant, aright to decline to accept pay¬ 
ment, hy taking the money deprsited cut of 
Conit, until the last day of Jfth next 
following, the date cn wliicli they received 
intimation that the rncr.ey was lying in 
deposit. They were, therefore, entitled to 
maintain their prs.session ai.d cultivate 
the land for two more harvests, that is 
the kho)7f ar.d rnhi of 1318 Fash'. The 
appeal, therefore, fails ai;d is dismissed with 
costs. 

Appeal disthiisul. 


MADRAS HIGH COURT. 

Cbvii. Ahpfal No. 15 ok 1907. 

April 25, 1912. 

Fresevf: —Sir Ralph Henson, Judge and 
Mr. Justice Siindnrn ,4iyar. 

The SKCRKTARY ok STATH kok INDT 

IN COUNCII^, hFIERSEMEO BY THE 

COHLUGTOR cf GA^ JAM^^Aitellant 



fersus 

KANNATALLl VKNCATA RATNAMMAII 

AND ANCTHEI;—Rh«P(. NDENl?. 
lUfti, ccnsiritrlii'ii of—(iynul ./ inniii viUitijv, "Ict-Hh'n 
jKHiiitiljtiki-”— Mtiniiiiij (■/ jiorjiinljfjke”— Ixitjht 

of ; < /»* moi fiuikii ih Hu' rilhujc. 

W 111 le anMM l- lU cil coiilJiiiKil thu fullouing 


recital, “I acknowledge your title to a personal inain 
consisting of the right to the Government Revenne of 
land claimed to be * # # # acres situated in 

the village of L.” and the words 'besides poramhoJee' 
wore inserted in the margin: 

Held. (1) that the insertion of the words ‘besides 
poramhoi'C* need not necessarily bo taken to be an ac¬ 
knowledgment by the Govemment of the iTinmdar’s 
title to all kinds of poremljoH'C and that the effect to 
be given to those words must depend on the evidence 
in each case and the circumstances attending the 
grant. 

Papnla Karayanasau'jni v. Pensn/ani Kunmappa, 
(191iJ) 1 M. W. N. 496; 14 Ind. Cas, 261 and Awhufa- 
ronn Pnndarn v. Secretary of State, 28 M. 539; 15 M. 
L. J. 251, referred to. 

(2) tliat where the channels or tanks in the 
village grant had no connection w’ith a Government 
source of irrigation and were not controlled by the 

Government to any appreciable extent, the effect of 

the said words was to invest the property in the chan- 
nols and tanks in the inomdor. 

Appenl against the decree of the Difltnct 
Court of Ganjam, dated 20lh August 1906 

in O. S. No. 47 of 1905. 

This appeal coming on for hearing on 10th 
and 13th February 1911, the Court made the 
following 

ORr>ER;—To enable us to decide this 
appe.Tl satisfactorily, we consider it desire- 
able to allow the parties to adduce further 
evidence on the following point (1) what, if 
ai.ything, pasped to the grantee under 
Exhibit XX under the words ‘besides 
pornmboke’ and whether she obtained a 
right to the channels conveying water to the 
tanka irrigating the lands of the Lakkamdiddi 
village or to those tanks themselves. 

The lower Cjurt has not dealt with this 
point in its judgment, but appears to have 
assumed that the Government did not reserve 
the channehs and tanks at the time of the 
r’wuui settlement. , 

We request the District Judge to take the 
additional evidence that the parlies may 
adduce and to submit the same together 
witli his opinion on the effect uf such evi¬ 
dence within oi.e month after tlie re-opening 
of the District Court after the recess. 

In pursuance of the above order, the 
Disliict Judge of Ganjam submitted the 
follow ing 

FINDING; — In obedience to the High 
Court’s Older of 18th February 1911, 1 have 
taken the additional evidence adduced by the 
paitits and 1 submit the same along with my 
following opinion on the effect of such evidence 
on tlie point (1) what, if anything, passed 
to tlio giantee under Exhibit 29 under 
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the words “besides poramboke” and whether 
she obtained a right to the channels convey¬ 
ing water to the tanks irn'gating the lands 
of the Lakkaradiddi village or to those tanks 
themselves. 

2. The additional evidence consists of 
the documents G. to N. on plaintiff’s side 
and of the documents 21-(n), 22.(A) on 
defendant s side as also the oral evidence of 
one additional witness on defendant’s side. 
The oral evidence of the witness is of very 
little use. He speaks to the payment of 
water-cess by him and his co-znamt/ars to 
the Government for water supplied to raise 
second crops on the excess area over the 
mamool area cultivated in the village 
of Gokayavalasa. He also speaks to the 
inamdars of the neighbouring village of 
Satyavaram being under a similar liability. 
The liability of these two villages for 
water-cess on excess area for second crop 
cultivation depends on the ownership of the 
water flowing through the Koraarth}^ branch 
of the Polaki main channel and the owner¬ 
ship of the beds of the Komarthj' branch 
channel and the Polaki main channel. The 
witness clearly admits in his evidence that 
the Government D. P. W. is in cliarge of 
the Polaki and Komarthy channels, that is, 
that the inamda7's have no possession or 
control over these channel-s and the beds of 
those channels. Exhibits 22 series are 
accounts of water cess collected from the 
innmdara in those two villages. These ac- 
oounfs also might be set aside as of little 
value in coming to a conclusion on the 
que.sfion whether the of the plaint 

mam village of Lakkamdiddi are entitled to 
the beds of the plaint Yellamanchilli channel 
and its sub-channels .so far as those beds 
lie within the limits of the iJtnrn village of 
Lakkamdiddi. Tlie Yellamanchilli channel 
branche.s off from tlie Garebula Gedda hill- 
stream, whereas tite Komaitlii channel 
branches from the Government Polaki chan¬ 
nel and irrigates Government villages also. 
This juTigle-skrenm (Garebula Gedda) in its 
upper portion (above the .surplus weir) is 
used only for the irrigation of and 

i7tam lands. 

d. I shall, therefore, consider the other 
additional evidence taken in tlie case and 
comment upon it in the light of the other 
facts ' of the case. The plaint village of 
Lakkamdiddi was one of Mio villages in tlie 
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management of the Circais to tlie 
India Company, The East India Company 
leased the haveli land.s in Ghicacole in 
1767 to one Sitarararaz, the brother of 
Yaziaramraz, the then of Vizianag- 

ram (see District ^Manual, page 212). Thi.q 
Sitaramaraz seem.s to have at once granted 
the plaint village of L.ikkamdiddi within 
the Ghicacole haveli as an Agraharam 
inam to a Brahmin, named, Kannepalli Ram- 
avadhannlu for subsistence. The village 
consists of no x'rittis because it was 
Yekabhoga Agrahar or an Agrahar tliat 
was in sole po.s.session of a single individual 
up to the 8th February 1861, on wliich 
date Kannepalli Venkata Narasoo (the 
holder of the inam) died leaving a childless 
young widow by name Kannepalli Venkata- 
rathnarnma (see recitals in Exhibit 16). 

4.^ In 1802, the District of Ganjain 
consisted of four havelis (including the 
Ghicacole haveli) and 21 zemindari.<. The 
havdi land.s were resumed by the Govern¬ 
ment from the temporary le.ssees and sold 
in lots in ISOi and 1B04 to the highest 
bidders on permanent settlement. Twenty 
propiietary estates were formed by the 
sale of the Ghicacole haveli lands in 1808. 
One of them is Jarjangi and another is 
IJrlam, The plaint Agraharam village of 
Lakkamdiddi i.s within the proprietary estate 
of Jarjangi (or darjangi Gaugaram). The 
pioprietors nf these twenty estates were 
entitled to get only Kattubadi or a fixed 
low rent from the inamdars of the inam 
villages included in their proprietary estates, 
though they were, of course, full proprietors 
of the ordinary zerot/ifi lauds in their estates. 
The Government al.so seems to have reserved 
to themselves the “reversionary right in the 
inam tenures included in these pi*oprietary 
estates when tlie Government granted saunds 
to the proprietor’s for tlieir respective estate.s” 
(see page 149 of Exhibit N). The Kattubadi 
rent paid by (lie innmdar to the proprietor is 
also called Sliiotriem when paid by Brahmin 
inamdars for their Agraharam moms. 
The words Agraharam ami Shrotriem 
mam seem to be used in the same sense. 
Ill the itinm Settlement papers (Exhibit N 
page 380), Shiotiiem i.s stated to be "a 
general term for all favourably as.sessed 
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villages hM by Brabniins”; see also "Wilson’s 
Glossary, 1S55 Edition, page 11). Again at 
page 154 of Exhibit. N, Agrabarams are 
treated under “whole village rnom” and are 
said to mean villages granted to Brahmins . 
There can be no doubt that Lakkamdiddi 
was an Ekbhrg Agraharam “whole village 
tnom” enjoyed by Brahmin inmndnrs and 
has heen paying a favourable Kattubadi 
or Jodi of Rp. 212-8 to the Jarjangi Estate 
proprietors from 1803 up to date, the mam 
having heen created about ll centuiies ago. 
(Tliere seems to have been an accour t 
called the gttdikof account prepared in 
Fash' 1226 of the tnam lands included in 
the proprietary estates). Besides the major 
whole village inams (or semetimes, carved 
out of such moms), there are minor mams 
■which relate to grants of defined extents of 
lands as contrasted with grants of entire 
villages. (See the distinction between whole 
village inam.s and ininor tnavis in para. 29 
page 155 of Exhibit N). 

5. The lights of Government over the 
lands of these iiiam villages seem not to 
have been ever defined unambiguously. A 
reversionaiy right to resume the /ni/wi.v 
on failure of direct lineal heirs seems to 
have heen always asserted by Government. 
In Gnnnaiynn v. Kamokchi Af/V^^ (1)» Sir'V. 
Bhashyam Iyengar, J., says at page 345-. 
“According to the theory of the common 

law of the land.succession*’.(to i-nams 

grants) “is, or at any rate is s'tpfosed to 
he, limited to the undivided brothers and 
to the direct lineal heiis, including a 
daughter's son, of the last incumbent, as 
also his widow and failing them, to the 
direct lineal heirs of the oilginal grantee. 
And under that law, it is, or it is sufposed 
fo he, competent for Govei innent to resume per¬ 
sonal ivavis, when thereveision falls iu.by 

reason of the extinction of direct lineal heirs at 
the body of the original giantee‘’....The ques¬ 
tion as to whether the Crown has such prero¬ 
gative reverfdonaiy right in tlie case of 
hereditary personal him/.f. has never heen sub- 
jecU'd to the test of a judicial decision, for tlie 
simple reason that claims in rfspect of personal 
inams, which have not been enfi anchisetl, 
are exempt from the cognizance of Civil 
Courts aiui can be adjudicatetl upon only by 
the Goveinor in Council or otber Executive 

(1) 20 M. 'iVX 


Authority.The Government, of course, was 

not bound to exercise its right of resumption 
and it was open to it to exercise it only 
partially and surrender its reversionary rights. 
The declared policy of Government, when 
the Inam Commissioner was appointed in 1859 
and rules framed for his guidance, was to 
waive its right of resumption and enfranchise 
personal inams and convert them into ordinary 
heritable property and forego its reversionary 
right in consideration of the holder of the 
innm agreeing to pay a quit rent, the rates of 
which varied with reference to the. value and 
prospect of the reversionary claim of the 
Government in each case.” 

6. In 1851, Jarjangi was the 6th of the 28 
proprietary estates then existing within the 
Gaiijam District. The Government wished to 
give up their reversionary interests in the 
whole village inams and similar luams (exclud* 
ing service tnnms) situated within the limits 
of the zemindaris and of the proprietary 
estates in the Ganjara District after fixing a 
permanent quit-rent based on the value of 
the cultivated lands in the mum village, 
Porambokes as such yielding no income and 
having no market value. The Deputy Collector, 
Sudarsana Rnw. as Innm Cemmissioner, was 
directed to lix such valuer, that is, to find out 
the net income of the villages. lie prepared 
the regi.ster Exhibit lt> for the plaint innm 
village of Bakkamdlddi. The total area of 
the village wsis taken from the old 
gudiknt account of 1226 as graces 

or 533 acres (2 graces making one acre), 
Tlie 533 acres were classified as follows: — 

Acres. 

Poraraboke consisting of tanks, 
village site«, paths, channels, 

burial grounds, pasture lan<ls, etc. 116 
Personal and service inims (wh'ch 

were nob settled then) ... 34 

Waste ... S 

Remaining cultivated and cultivable 

lands ... 375 

(249 acres cultivated wet, 13 acres cul¬ 

tivated tope, and 113 acres cultivated 
dry). 

7. The svhole village was an Ekbhog innm 
(as ali’oady said) till tlie middle of the 19ih 
century (though a few minor personal and 
service inams aggregating 34 acres had been 
created). Then, 1/lOth of the village area 
seems to have passed to one Ravi Janaki 
Ramayya by a Court auction sale. The 375 
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acres was afterwards enjoyed by Kannepaili 
Venkatarathnamma and by this Ravi 
Janakiraraayya in the proportion of 9/lOth 
and 1/lOth accordingly, that is, about 340 
acres by V'enkataratnamma and 35 acres by 
Jauaki Ramayya, 

8. The Inam Deputy Collector recomended 
that in the 'particulars to be entered in 
the title deeds” (or deeds) to be issued 
for the village, 340 acres should be enter¬ 
ed in the name of Kannepaili Venkatavath- 
namma and 35 acres in the name of Janaki 
Ramayya (see Exhibit No. 16). Veulcatara*- 
namma was to pay Rs. 297 as quit-rent at 
the highest rate of 4 to f because Govern¬ 
ment’s reversionary rights would fall in as 
soon as she died, while Ravi Janaki Ra- 
mayya was charged a quit-rent of only 9 
Rupees (at J-th rate a.s Governraent’.s rever¬ 
sionary expectancy was very remote). 

9. Two separate title deeds were issued 
accordingly to K. ' enkataratnamma and 
Janaki Ramayya in 1867. Neither of these 
is forthcoming now. Venkataratnamma lost 
her title-deed of *67 and Ravi Janaki Ramayya 
is dead and his grandson, who was summoned 
to produce his title-deed of’d?, could not or 
would not produce it. The Settlement proceed¬ 
ings began in 1859. The order coidirming the 
/uawDeputy Collector’.s recommendations was 
passed in February 18G5 and the title deeds 
were issued in February Hd?. The form of 
grants then obtaining in respect of wlmle 
village inam title deeds appear.-i from 
Exhibits K, K 7, K-IO, K-11, E 1, 2 (a) and 
2/1 (i). The form in the 1st page first 
sets out the grantee’s present title (wliich is 
acknowledged in para. 1 of the 1st page 
by the Governor in Council) and is 
then followed by the Government’s pro¬ 
posals (in paras. 3 and 4) to give up 
their reversionary rights in c msuleration of 
a quit rent. Then on the 2tid page, the con¬ 
version into free-hold in favour of the grantee 
is entered as the grantee had agreed to pay 
the quit-rent demanded. It is the entry on 
the 2nd page that extinguishe.s the Govern¬ 
ment’s reversionary claims. The form in 
page 1 paras. 1 to 3 is as follow.s; — 

1. On behalf of the Governor in Council 
of Madras, I acknowledge your title t') the 
Shrotriem village of—claimed to be of—acres 
of dry land aud—acres of wet land 
poramboVe. 


S&7 

2. This inam is subject to a Jodi or quit- 
rout of—and is hereditary but it is not other¬ 
wise transferable; and in the even^t of f.ailurd 
of lineal heir.s, it will lapse to the estate. 

3. On your agreeing to pay an annual 
quit-rent of—inclusive of the Jodi already 
charged on the land as above said, your 
inam tenure will be converted into a perma¬ 
nent free-hold. 

10. I take it that Kannepaili Venkatarat- 
namma got her title deed in February 
1867 in this form for 9/lOGh9 of the area of 
the Shrotriem whole village inam of 
Lakkamdiddi (340 acres of dry and wet lands 
Besides Poramboke”) and Ravi Janaki got 
a similar title deed for 35 acres ‘‘Besides 
Poramboke". It has to be observed that in 
the case of minor or subsidiary inims, t)jo 
title deeds issued about that time do not 
contain the minuscripb additional words 
"Rui/t/ej Poramboke". (See Exhibits K8, K9, 
K12, K13 which relate to smill defined 

ex-’ents of 1 acre, 6 acres, 2 acre.s and 7 l/lOO 
of an acie which had been granted as in'tm), 

11. As I said before, the major tuim title- 
deeds issued between 1863 aud 1S67 were in 
Mie form of Exhibit Kl, IC7, etc. Exhibit 21 
(^/) and Exhibit 2 Kb; filed on defendant’s side 
also contain tlie additional words "Besides 
Poramboke ’ as tliey are also grants of the 
whole Shrotriem NTillages of Gokayavalasa 
and Satyavaram and not minor grants of 
small areas within a whole village. In 
December 1867, tlie .Madras Government 
evidently wanted to intkiduce a bill iu 
respect of the form of title deeds for 
the various de.scrip‘ioji.s of Tn uns (see pages 
86 to 91 of E.xliibit N showing the old 
forms). The Jnani Commissioner then 
suggested (in January 1863) that iu para. 1 
in the form of title deeds, the words 
‘ claimed to be of” .should bo substituted by 
t!te words‘'elaifued to cousis'. of the right of 
receiving the rent or ta.\ p.iyable to Govern- 
menton.” In July 1868, the Advocato-Geueral 
thought that the Gvivernment of Madras bad 
no riglit to i.s.sne dee<l.s in its own name and 
.sugge.sted(:imoug otlicr changes) that in para. 

1, the woi-iLs “acting on behalf of the Secre¬ 
tary of Siate” should be introduced after the 
words "tlie Governor ill Council of Madras” 
and that all title-deeds should be re-issued 
with the necessary alteration (See pages 82 
to 302 of Exhibit N which deal with these 
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matters). At-last, Act VIII of 1S69 \\<xs passed 
giving effect to the views of the Inam Com¬ 
missioner in his letter of January 1868; and 
all tide deeds subsequently issued omitted the 
use of words which might enable all kinds of 
tuaindars to claim proprietary rights in the 
soil which they “would not otherwise possess” 
and it made clear that only the rights of 
Government were intended to be granted and 
that no proprietary riglits in the soil {which 
(h'd not already exist in any particular iuam- 
dnr) were intended to be iwhUj given. 

12. Kunnapalli Yenkatarathnamma 
evidently wanted about 1898 a renewal of 
her lost title deed of 1867 to 9/lOth, of the 
area of the Lakkiindiddi Major in>nn village. 
hJxliibir. 20 was is.sued to her accordingly 
on 20th June 1898. This title deed was 
issued in a foitn which varies from the old 
form of 18ti to 186? in the following 
particnlar.s. (rr) Tlie words “acting on 
behalf of the Secretary of State” Irave been 
inserted in par?.. 1 as per the opinion of Mr. 
John Piuce Norton (Advccale-General in 
1868). (Ij) In tho same paia 1, instead of 
the hare words 'light to land claimed to be 
108.38 acres of dry, 218 53 acres of wet and 13 
acres of gaideii besides Por inaboke and .situat¬ 
ed in the Jaijangi proprietary Shrotiiem por¬ 
tion of the village of Lakkamdiddi,” the words 
“right to the Govcir.merit Hevemie on land 
Ac.” have been substituted. In oMitr respects, 
the title deed follows the old form incJmliug 
thr lusLtiioJi of lilt’ fnauKsci ipf word.s “besidis 
Porniubokfes” after tlie mention i f the area 
of dry. wet. and garden lands. 

13. 1 thinlx that llure can he no reason¬ 
able doubt that the word.s “besides 
Poiarnboke” were intendbd to have the same 
lueaiiiLg ur.d implication in the renewed 
title-deed of l89S as they had in the 
old title-deed of 1867. What ti.ere was 
llie mtariing of tlie words in tlie old 
foim of title-deeds relating to major 

iuains (See Kxhihits K-l,K-7, K-10, K-11, 

21-(''») aiid21-(6) which all contain the 

words' besides Poramhoke”), r-ead specially 
in the light of tl-e fact that these uiaimscript 
words were r.ot inserted in minor inam title- 
deeds like Exhibits iv-8, K.9, K-12, and 

K-I3h One ver y significant eiiti-y appears in 
Mxliihit K-2 (the Lukulam Kegister prepared 
in 1M)2). The Jnnm Comiuissioner first 
mentions (lie Gudikat K.xtentof the lauds iu 


Lukulam for purposes of valuation. He then 
deducts the extent of Poramboke in favor 
of the inamdar. [Poramboke consisting of 
(n) the hed of the river Vamsadhara^ (5) path, 
(c) pasture land, (d) burial grounds, (e) 
channels, (/) sandy deserts, (fir) sandy heaps 
in the bed of the river, [h) tanks and (0 
village sites]. Then, he makes this important 
note: fl e Agrabaramdars have nothing to 

do with the hed of the river, that is, he denies 
their title to the items which I have marked 
(u) and (/) out of t he Poramboke items but it 
does not say that the Agrabaramdars have no 
right to the other Poramboke areas items (6) 
Jo (/), {h) and ii) which include the 

channels” (c) and “tanks” (/i). 


14 My predecessor, Mr. Ayling, (now 
Mr. Justice Ayling), in his judgment in the 
suithas taken it a.« clear “that the Government 
did not reserve the channels and tanks” in 
the village (there are 6 tanks supplied by 
tlie channels) “at (be time of the tnam 
Settlement.” In the Urlam Case which seems 
to me to bo a weaker case for the plaintiff 
than the present case [see the judgment re¬ 
ported ill Knnduhuri v. Secretary of St.ate{2)]. 
His Lordship, Mr. Justice Miller, (with whom 
Munio, J., concurred) remarks as fol¬ 
lows:— ‘We have cot been shown anything 
in the evidence to indicate that any channels 
or works in the //urvZf lands were eo reserved” 
by' Government at the time of the Permanent 
Settlement of 1803 and 18C4 with the pro¬ 
prietors purchasers “nor does it seem probable 
that, the Government would of that time have 
deemed it nece.'saiy to reserve a channel.” 

o whole, the evidence seems to me 

to support the contention that the beds of the 
channels were not reserved by the Govern¬ 
ment at the Permanent Settlement but passed 
with the lands to the respective purchasers 
in so far as they lay within the limits of the 
land purchased by each to the same extent and 
in the same tvay as (he (ink bcds\ village sides 
and other Poramboke lands.” In the present 
case, it cannot be contended that the 
Govcinment have any rights in the house 
sites in tlie village and it seems to me that 
they have none in the channel beds and 
tanka also. If the Jarjangi proprietor por- 
chaaed the wliole K.stute of Jarjangi including 


(1910) 1 M. W. N. 59o; H M. L. T. 389; 20 M. I<. 
J. 823; a Inti. Cas. (>7i 34W. 295. 
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the chatiDel beds and tank beds, etc., the 
Gjverntnenfc lost all rijht in the channel 
beds even if the in'i/ndurs were not the 
owners under their origfinal grant of 1767 
which was confirmed in 1867. The Govern* 
ment must have intended by the insertion of 
the words ‘ Besides Poramboke” in the major 
inatn title deeds issued between 1863 and 1867 
to acknowledge the title of the inamdars to 
the Poramboke lands along with the cultivated 
dry, wet and garden land.s. The change of 
the form of the title-deed, by which change, 
the title only to the Government Revenue 
payable on the cultivated lands (instead of 
the title to the lands themselves) was ac« 
knowledged, retained the words “Besides 
Poramboke” (just after mentioning the area 
of the cultivated lauds). This made the whole 
sentence in the new form to read rather 
awkwardly (if not ungcfimatically) but the in¬ 
tention of the Government to acknowledge the 
inamdar's title (in the case where the original 
inaui grant was of a whole village) to the 
Poramboke lands in the village seems tome 
reasonably clear* The insertion of the words 
cannot mean that only the GoKermeut riijlit 
ti revenue from Porimho^c I ml is given to 
the inamdir, because Poramb)ke lands (like 
channel beds, etc.,) are not assessed torevenue. 
Why the words “besides Poramh )ke’‘ were not 
inserted in the printed forrnsof the titledeeds 
themselves and why they are added in every 
title-deed in manuscript both in the old and 
new forms is not indicated by the evidence. 

1 am invited by the learned Government 
Vakil (Ml*. W. L. Venkataiamiah) to interpret 
the words ‘ besides Poranibjke” as meaning 
excluding Poramboke or “ tlie Gjve.’nment 
reserving to itsslf the P.)ra»uh )k:j”. I cm 
o-ly remark that such an interprerati >ii is, to 
say theleast,entirely f vr-fetched. In Webster’.s 
Dictionary, two rf the rneiuing-i of ’bisides” 
are given a.s ‘over and ah >vo” Jini “in 
addition to” and that is the me inlngI ji ordinary 
parlance and not tlie meaning of exclusion or 
reservation. The Inarn Commissioner, in 
preparing Ihe register for whole villages, 
excluded service inams, minor personal inuns 
and Poramboke from the area of a wliole inarn 
village in order to ascertain the income deriv- 
able from the village. Then, when title- 
deeds were issued to the whole village iuam- 
dars, the service ihains area and tlie minor 
personal tnams area were alone deducted from 
the grant (because they belonged to other 


than the whole village inamdars^ and those 
Ian Is had to be settled with those minor 
iKimdirs separately) bub the Poramboke 
area was recognised iu the major taa? 7 i<£ar ’5 title- 
deeds as belonging to them by the addition of 
the words ‘Besides Poramboke,” that is, that 
the Poramboke area was to be included in the 
area, ihe title to which in the inamdars was 
acknowledged by Government. 

15. In the result, my opinion is that by 
the words “Besides Poramboke”, the Govern¬ 
ment acknowledged the title of the inamdars 
of the whole inam village to the channel beds 
and tanks in dispute. 

The Hon’ble Mr. P. 18 . Sivosxcimi Aiyar^ 
Advocate-General, for the Appellant. 

Mr. F. harayanimurfij, for the Respond¬ 
ent. 

This appeal coming on for hearing after the 
return of the finding of the lower Court the 
Court delivered the following 

JUDGMBNr.— The District Judge (Mr. 

Sadasiva Aiyar) has submitted the fresh 
evidence adduced both by the plaintiff and 
the Government aud has expressed his 
opinion that by tlie words ‘besides Poramboke* 
in the inam title dee.d Bxhibic XX, given to 
the inamdar proprietor of the village, the 
Government acknowledged the title of the 
iu'imdir bo tlie channel beds and tanks 
in dispute. The claim of the Government 
to water cess cannot be maintained unless 
the water irrigating the village fl)ws directly 
or indirectly from any river, stream, 
channel, tank or work belonging to or con¬ 
structed by G jvernment. According to the 
firmer District Julge’s finding, the Garsbula 
God'-ln, which irrigates the lands in the 
village tak'^.s its rise ia the P.irlakimedi 
Z''tiinlnri a*i'l ilies nib pass through any 
G iv.’r.om 3 ufc li'ils b 3 fora it irrigates the 
p’aiat village, and the G^varnmant has nob 
ex-?rci>ed any cintrol over tlie GeiJa. Bub 
it was onte i lei. at the former hearing of 
the appeal, that altiMuga there is no evidence 
tliat t!ie cha’inel or stieam and the tanks 
irrigating the villago belong to Government, 
it must. liG pre.samed tliat the ownership 
thereof is vested in it by virtue of section 2 , 
of .Act III of 19 .'.0 (Madras band Encroach¬ 
ments Act) which enacts (we quote only the 
necessary pirtion of the section) that “a bed 
of the sea and all harbours and creeks below 
higli water mark and of river.s, streams, 
nails, lakes and tanks a*id all canals and water- 
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courses and all standing and dowing water 
and all lands wherever situated, save in so 
far as the same are the property of any 
zemindar, poligar, tnitladar, jaghirdar, 
slirotriemdar, or inamdar or any person 
claiming through or holding under any of 
them, are and are hereby declared to be the 
property of Government, except as may be 
otherwise provided by any law for the 
time being in force, subject always to 
all rights of way and otlier public rights and 
to the natural and easement rights of other 
land-owners and to all customary rights legally 
subsisting.’* It is contended for the plaintiff, 
the itinmdar, that (lie section does not really 
alter tlie law a.s previously understood and 
tlie channels passing tlirough the whole inam 
village cannot be presumed to be the property 
of the Government. We consider it desirable 
to call for a tinding on tlse question whether, 
hy the grant of the in im to the tnamd.tr, the 
title to the clianix 1 irrigating tlie village 
belonged to the inamdar. 

Tlie original inom title deed wliich was 
gianted by the Government in 1867 has not 
been produced. It is .stated to have been 
destroyed. X fre>h title deed which was 
granted in 1898 lais been produced and is 
marked as Kxliibit XX. An extract from the 
inam register, lOxhibit XVI, has also been 
produced. It appears from it tiiat the inam 
■was originally g: anted in 17()7 to one Kantia 
I’lllai Uamavadlianulu as personal liereditaiy 
by 8itaramraz. .Sitar-nmraz was the 
brother i>f Vi/.iaramray,. tlie then Zfuiin lar of 
Vizianagaiani. llo was a lenlt-r under the 
blast India (Company which liad obtained a 
fit man from the Mnglial Llmperor granting 
the management of the Sircar.s to the 
i oinpany. Tlie village in qiie.stion was 
included in the ('hicacole haveli in 1802. The 
Govei niiient. .'^oUl its haveli lands in l£03*04 
tj the liighesl biilder on Permanent Settle¬ 
ment and 20 pn'pi iet'iry estates were formed 
by the sale of the Uliicacole haveli. The 
village in cpiestion is situated in one of tlie 
zrmi/tduries formed named darjangi. The 
Oeiin village was excluded from the Perma- 
neiit bettU'ment of the .largeiigi estate. Tlie 
)ir"pi ietor <if the estate was entitled only to 
gtt the Kattupadi fixed on (he village, the 
l ight tif 1 (.siiniption of the being I'eserved 
by Mic GovoMiment.. The Government sub- 
s<-iiuently recogiii.sed the inam granted by 
8 itiiaiuraz and settled the inarn, with the 


inomdars and granted a patta to them. The 
inam register, Exhibit XVI, does not show 
that the Government intended to exclude any 
portion of the tr»am which had been original¬ 
ly granted in 1767. Exhibit XVI shows the 
mode in which the quit-rent payable for the 
village was 6xed; the Poraraboke, consisting 
of channels, tanks, village sites, pitiiSf burial 
ground, hills as well as jungle and pasture 
lands together amounting to 116 acres, was 
excluded from the total acreage of the village* 
Tiie assessment was fixed cn the cultivated 
dry and wet lands. Exhibit XX, the inam 
pnfta of 1898, shows that cbe Government 
acknowledged the title of the inamdar to the 
whole village. It states:—“lacknowledge yonr 
title to a personal inam consisting of the right 
to tlie Government revenue of land claimed to 
be 108 33 acres of dry, 218*63 of wet and 13 
acres of garden land .situated ia the Jarjengi 
Proprietary Shrotriam portion of the village 
of Lakkimdiddi rf Cbicacole, District of Gan- 
jam.” Tiie words ‘ Besides Poramboke” are 
inserted in the margin, the extent of this 
Poramboke being as appears from Exbibib 
XVI, 116 acres. The District Judge assumes 
that the original title deeds must have also 
acknowledged tlie inamdar s title to the Shro¬ 
triam village said to consist of a certain 
extent of dry and wet land besides Poramboke. 
This assumption is based on the form of 
grant.s is.sued in respect of whole village 
inams as appearing from the title deeds 
granted by the G)verumeufc for other villages 
produced on behalf of the plaintiff. It is 
unnecessary to consider whether this assump¬ 
tion wu.s safely made. U ia conteuded on be¬ 
half of tlie Government that the object of the 
inam title deed was only to recognise the 
iHamdar''s title to the Government Revenue or 
Melvaram of th3 village and, in cases where 
the inam was enfranchised, to give up the 
Government’s right of resumption; that as no 
Melvaram was levied or payable on Porani- 
bokes there could have been no intention to 
recoguise the inanular''s title to any Por«am- 
byke by the grant of the title deed. We do 
not decide in this case that the mere insertion 
in the margin of tlm title-deed of the words 
Besides Poramboke” must necessarily betaken 
to be an acknowledgment by the Government 
ofthe inamdai^s title to all kind.sof Poramboke. 
It was held, in Fapnla Xaranansawmi v. t'en^ 
iSiilai K(mniapp:i{S),hy this Court that such is 

(3; (1912) 1 il, W. X. tOG; 11 lad. < as. 2G1. 
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nofc the neceasary eifecfc of the insertion of 
those words. The qaestion iu that case 
related to the bed of a stream. The inam 
there was granted by the British Goreinment 
in 1802 in lieu of certain lands held as emolu* 
mentsofthe oflSoe of Nattuvar which had 
been resumed by the Government. No 
boundaries were stated in the documents 
relating to tiie grants and no mention was 
made of the river or river-bed. The Court 
held that notwithstanding the insertion of 
words “Besides Puramboke” in the margin of 
the title-deed, the documents in the case show¬ 
ed that it was not intended to acknowledge the 
inamdar's title to the bed of the stream. In 
Amhahvanu Pandara v. Secretary of State (4), 
it was held that a grant of a village “\vi(Ii 
all wells, tanks and waters within the 
boundaries” did nofc pass to the grantee any 
artiBcial water-course then existing \Yhich 
irrigated the village granted and other lands. 
There was no mention in the grant of the chan¬ 
nel although the existence and importance of 
the channel as separate entity >vere present to 
the mind of the grantor and altliough tanks 
and wells were separately mentioned. It was 
held tliat the omission of channel was inten¬ 
tional and that from that circumstance it was 
clear that it could not have been the intention 
of Government to recognise the inaimlar's 
title to the channel or its bed. The effect to 
be given to the insertion of the words “Besides 
Poraraboke” must depend on the evidence 
available in eacli case and the circum* 
stances attending the grant. In this case, 
it is extremely unlikely that when tlie 
whole of the village was granted iu 1767 by 
Sitarararaz, it was not intended to convey 
to the grantee all the wa.stes and Porainhokes 
in the village. The British Go veriHueut 
accepted that grant and recognised the 
inamdar's title under it. 'i'he channel was 
not one which passed through any Govern¬ 
ment property before it reached the village 
of Lakkimidi It is apparently not a large 
stream connected with any system of irriga¬ 
tion maintained by Government and, as 
fcuud by the former District Judge, the 
channel was not controlled by the Govern¬ 
ment to any appreciable extent. Tliere was 
no intention on the part of Government at 
any time to derogate from the grant made 
in 1767. Both of the learned District 


(4) 28 ai. 53t)i loJ.M. L. J. 251. 


Judges who dealt with the case procejsded on 
the footing that the channel and other 
Poramboke in the village belonged to the 
inamiar. On the whole, we see no reason 
to dissent from that conclusion. It has, 
therefore, not bean proved that the water 
irrigating the village belongs to Government. 
!n the result we dismiss the ap«peal with 
costs. The memorandum of objections has 
not been argued and is also dismissed with 
costs. 

Appeal dismissed. 


CALDurrA HtGit couar. 

Civil Roll- No. 226 oi-’ 1912. 

May 20, 19J 2. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Beachcroft. 

Moh-traja Sir BUOY" CHAND MAHATAP 

— PLA1^TIFF — PKrrilONKR 


I'crsus 


Il.^lCIIAD CliATrOHAJ and otheks — 


1) <•: K !•: N D A N IS — 0 (»P O.S ir K P A K I- r. 
C'l-il l’r<K-i-ihirc f ('A': 

O. IX. r. S—lKrr-\- u'lioi-c 
ApifC'if. 


' I';./1908), V. 2, (2), 

•Irfc'itldnf only appcnr^ _ 


A tlccicf uuiler rule b of Ordm- 1 .K of tliL* f ivil 
l*rocothu-u r’o-li.* of 19.is; not an orilor of ilismissul 
for dcfaiili. witliin tlio iiicaiiing of sub-avotion (2) of 
section 2 of tlic Co lo, aiul iji, tlioroforo, ap|)oulal>lo. 

Rule against I he order of the Sub-Judge 
of Burdwan, dated September 14th, 1911. 

Baba Shorttshi Charan for the 

Petitioner’. 

JUDGMDNr.—The que.stion of law raised 
ill tliis Rule is, whether a decree under 
rule S of Oi’der IX of the Code of lOOvS, is an 
order of dismis.s.il for default within the 
meaning of .sub section 2 of section 2 of the 
Code. It appears tliat the petitioner was 
the plaintiff in a suit for rent. When the 
suit came on for trial, au application was 
made on liis behalf fjr‘ adj jurnnient. That 
application was refused, whereupon liis 
Pleader stated that lie iiad no materials in 
.support of the claim. The Court did not 
disrni.s.s the suit, as the defendants had 
admitted a par'v of Die claim: and a decree 
was ma<le in terms of rule S of Order IX of 
the Code. That decree is to tho effect that 
the portion of the claim a'dmitiud by tiie 
defendant be decreed aud that the remaiuJci 



602 


INDIAN CASES 


[1912 


In re doraisawmy tsevan. 

of the claim be dismissed. Tn our opiuioD, 
this decree is not an order of dismissal for 
default within the meaning of sub-section 2 
of section 2. Consequently; an appeal 
against the decree was competent. Such 
an appeal was preferred, but the Subordinate 
Judge eironeoiisly declined to entertain it 
on the ground that the decree was really an 
order of dismissal for default and was 
consequently rou-appealahle. 

The result is that this Rule is made 
absolute, the order of tlie Subordinate Judge 
set aside, and the case remitted to him in 
order that the appeal may be heard on the 
merits. As the Rule has not been opposed, 
there will be no order for costs. 

Hnle made iihsoluic. 


MADRAS HIGH COURT. 


Sk' Ond Civil ArriAt. No. 1626 of 1911. 

April :10, 1912. 

Vr('$en('. — Mr. Justice Sundara Aiyar. 

]n rc; DORAISAWMV TlIRVAN and 

ornnns—A pfkllants. 

i If I ll’nt'jM'N’ Ifc' tt.fi rritii/e A>'f •'/ 1 H.'SOy —11 mil u 

I,,in —11‘L/om l^>‘•lllO|■|•lrin>^, irlictlicr cutUh'il hji'iloin 
h Hshiniil'.'' fall'll '—^ iif-iviii. 

A llitulu \Vi<lgu’s I'ljilit to lotain propertyinlioriUMl 
from her hiiabaiul ee.-isesoii lier re-maniogoy. ami iho 
n-versioiiei ji are «’iif itliMl to immediate possession of 
lli(“ properties on lier re-inariingo. 

MII I'li'in'll V. \ (iiniiii!K'iil I, 1 M. 22t): Jina'il Jrhitn 
lii'-jinii V. iiiiiii ;< 22 C. oSl); I tihii s', hol'i min, 

22 H 221 ; V. i-'-we/rf/d.ffs/iMYf, 24 1^-f‘>l- 

lonad. 


( IIIjiiiihiiy V. MII sn IIIiiiiit Kntinulhi, 21 A. Itilj 1 ind. 
Cn.-. 701; t;.\. I/..). 1"7 '.WMlMnl'i V. iVo7fi/., 32 A.4.S0; 
ii Iml. Cas. 11 1; 7 A. 1.. J. 117, not followe*!. 

, ,.j.._WlH'tlier, if a custom >vire proved acco)-d. 
in" to wliieli a re-niatayiii" ^vido^v is entitled to re- 
lain prtfperlv iniierited from her liuslraiid Jiotwilli- 
Htiindiii" lier j lemarria^re, such a custom could not be 


;.ivcn i-iVcct lor 

Second appeal against the decree of the 
District Court of Madina, in A. S. No. 4J5 of 
1910, presented against the decree of the 
Principal Disti'ict Munsif of Madura, in O. S. 
No. 200 of 190d. 

Mr. 7. At nuKiinf.tJiavi liiloi/, for the Ap¬ 


pellants. 

This second appeal euming on for orders 
as to admission under Order XIjI, rule 11 
of Act V of 190b, tlie Court delivered the 
following 


JUDGMENT.—Both Courts concur in find¬ 
ing that there was no justifying necessity 
for the alienation made by the widow. The 
District Judge also finds that the defendant’s 
father, the alienee, did not make proper in¬ 
quiries before advancing the money to satisfy 
himself that funds were required by the widow 
for any necessary purpose. The alienation, 
therefore, cannot be held to be binding on the 
reversioner. 

The next question argued is, whether the 
plaintiffs have a present right to recover the 
property. The widow is still alive, but she 
re-married after the alienation. It is con¬ 
tended that her widow’s interest did not 
cease on her re-marrying, re-marriage of 
widows being permitted according to the 
custorir^JT the caste. It was not alleged or 
proved that, according to the custom pleaded, 
widows who remarry would be entitled to 
retain the e.state inherited from their 
husbands notwithstanding their re-marriage. 
1 .‘jee no reason not to follow the decision of 
this Court in Murugoyi v. ViramalnU (l) 
that, according to the provisions in the Widow’s 
Re-marriage Act, a widow's right to property 
inherited from her husband ceases on her 
re marriage. This is the view taken also by 
tlie Calcutta and the Bombay Uigh Courts. 
[See Tiasul Jehan Begum v. Jiavi Snrun Singh 
(2); Vifhu V. Gofinda (3); Par.chapp i v. 
SangaubasGwn (4)], though the Allahabad 
Higli Court has taken a different view in 
Giijaahar v. Mttsnmmat Kaunsilla (5) and 
Mula V. Furtab (6). The Widow Re-marriage 
Act does not proceed on the assumption that 
the re-marriage of the widow would be in¬ 
valid except for the provisions of the Act 
making it valid. I express no opinion on the 
question, wljether if a custom were proved 
according to which a re-marrying widow is 
entitled to retain properly inherited from her 
husband notwithstanding her re-marriage, 
such a custom could not be given effect to, 
in spite of the provisions of the Widow s 
Re-marriage Act. I r’eject the second appeal. 

Appeal rejected. 

(1) 1 M. 2215. 

(2) 22 C. r,H0. 

(3) 22 lb 321. 

(4) 21 li. .sir 

{:>) 31 A. U)l; 1 lad. Ciis. 7Cl;(> A. h. J- 107. 

(0) 32 A. 6 Ind. Cus. llGj 7 A. L. J. 417. 
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CALCUTTA HIGH COURT. 
Regular Civil Appeal No. 558 ok 1909. 

July 1, 1912. 

Present: —Mr. Justice Chitiy and 
Mr. Justice Teunon. 
TRINAYANl D ASEIC— Plaintifk^ 

Appellant 

versus 

SRICHANDAN BHUIYAH ano another— 
Defendants—Respondents. 

Uii,$hand and wife — Muinten'inec—Criminal Vrore. 
dfire Code C Act I .s. 4SS— Order by 

frafe Jor ni'iinten'ince of ivi/i’ — irAt’f/ti’r b(ii\i Civil suit 
for further order—Jurisdiction of Civil Court to enter¬ 
tain suit)or additional maintenance, 

Althou‘.?l» there is an order by a Maj'istrafce diroct- 
in" a tmsimnd to pay his wife’.s niaintoDJiaco at a 
certain isionthly rate, tho Civil Court lias power to 
make a further order in the matter in a suit by the 
wife. 

Tho Civil Court may pass a separate order for ad¬ 
ditional mniuteuance if it thinks tliat the amount 
awarded by the Magistrate is not sutKcieut. 

Appeal from the decree of the Sub-Judge 
of Cuttack, dated August Ifith 1909. 

Babus Bipin Bihary Ghose (Senior), Uotiini 
Nath Bose and Jadtt, Nath MayifnJ, for the 
Appellant. 

Babu Satish Chandra Bose for Babu Prohash 
Chandra Mitter, for the Respondents. 

JUDGMENT.—This is an appeal hy the 
plaintiff, Bhuinyani 'I’rinayiini Dasee, in a 
suit which was brought by lier against her 
husband for maintenance. 

The ouly point which was argued before 
U3 was whether tins suit was, in any way, 
barred by the fact, which i.s undisputed, 
that the lady had obtained an order from 
the Magistrate, under section 488 of tlie 
Code of Criminal Procedure for the pay¬ 
ment to her of maintenance of R-i, 50 a 
month. That sum i.s tlie highe.st which a 
Magistrate can asvard under that section 
and, in this Civil suit, tlie lady asked 
for Rs. 250 a month with arrear.s, for tlie 
provision of a proper residence and, further, 
that the amount allowed might be made 
a charge upon her husband’s propertie.s. The 
last order is one which, of course, the if agis- 
trate had no jurisdiction to pas.s. 

We adjourned the appeal for a fortnight 
to enable the parties to come to terms. 
They have not, however, been able to do 
so, and we must, therefore, pass orders in 
the case. 

We wore referred to a number of deci- 
siouB T^hich, geueially speaking, were to the 


effect that a Civil Court cannot interfere 
with the orders of a Criminal Court in the 
matter of maintenance. These cases, liow- 
ever, have no bearing on the question which 
is before the Court in the present case 
which is whetlier, although an order has 
been made by the Magistrate, the Civil 
Court has power to make a further order 
in the matter of maintenance. We are 
not aware of any provision of law which 
excludes the jurisdiction of the Civil Court 
in such a case, and we. therefore, cannot 
agree with the learned Subordinate Judge 
that this suit is barred by the order wliich 
was passed by the Magi.strate. It is true 
that the plaintiff cannot have that order 
set aside, but there seems to he no reason 
wliy she should not have a separate oi’der 
for additional maintenance, if the Civil 
Court thinks that Rs. 50 a montli is not 
sufficient, or an order from (he Civil Court 
for a sum which would include and give 
credit for the 50 rupees allowed by the 
Magi.strate, 

We accordingly set aside the order of tlie 
Subordinate Judge and remand the case 
to hi.s Court for liim to inquire and 
determine wliat would be the proper amount 
to allow this lady as maintenance either in 
addition to or, more properly', inclusive of 
the sum allowed by tho -Magistrate. The 
Subordinate Jinlge will be at liberty to pass 
an order making the amount allowed a charge j 
on the properties of the hu.sbaud. The 
appellant will have her costs of this hear¬ 
ing. We fi.x the hearing fee at five gold 
rnohit rs. 

if tiro plaintitf-appellant had been com¬ 
pelled to pay tlie Court-fee on thi.s appeal, 
she would have been entitled to a refund of 
tho .amount but, as .she tiled the appeal in 
forma pinp-ris, no fee has in fact been 
paid, aud. Iher-eFore. no oi’der i.s nece.ssary 
fora refund. 

Let the record be .sent down at once. 

Apprul allowed-, Case remanded. 
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JAJPARb'ASn NARAIN SINGH V, BASANTA KOMARI DEBT. 


CALCUrTA HIGH COURT. 

MlSCELI.ANEOUfl C»VIL ApPEAL No. 42 

OF 1911. 

April 12, 1912. 

Tresenc: —Mr. Jastice Mookerjee and 
Mr. .Tustice Carndnff. 
JAIRAHKASH NARATN SINGH and 
another—Defendants—Appellants 


versus 

BASANTA KUMART DEBl and others— 
Plaintiffs —Respondents. 

CiriJ Piuici’ihirc C»>ic (Art V i/j IQlW), 0. XX.Yl //f, 
rr. 5.0 —Alfihiliiucnf Irjurc infhjmettt —Finiiitaj of cn- 
hcnliiil l■Irllll■nt^ uerf.<Mti'i{—Opiioi tu uiti; of funusltiug 
lier.'trtfg tv hr i/ircii hrforc •ift-irfiiit -ut hrforcjmhjtneyit. 

\ OoMi t L:is no iiouci* to nniki! an onlor uinlcr 
OnU*r XX-KVUl, rule 0 of llic Civil Procyilurc Code, 
(liiccliuir an attaflimcnt Lt-fore jmlgmi’nt, witliouL 
liinliu”' the c^isential cloiuontrf nn.'htioncil in rnlo 5 of 
the Dinler. and without affonlinu' tlie (lofcinJaiit an 
oitoorianity <h' fiiiiii<iiin'/ security. 

islt-ishrc Slfhhorrsirnr Roij v. llnro Hohiml Busc, IS 

C. L. I' •■^50; lil<li'iiii'>''r S'lh ii v. 'Ji Lti, 1<* A. ISO 
and *1/' V. (l''i>l<lonr, 7 W. U. 5'’8, relied 


npon. 

Appeal from tlie order of the Fir.st Sub- 
Judge of Bhagalpore, dated January 2dbh, 
1911. 

Ilahus Haldeo Sy>r<tni Sir.fjh and Jyofish 
Chtnulra Sar}(/;r, for the Appellants. 

Babvi Biojo L'll Chakravurfiy for the 

Respondents. 

JUDGMENT.—This appeal i.s directed 

against ati order of attachment V)efore judg¬ 
ment, under rnh; 0 of Order X-K-KVIII of the 
Code of 1901?. The oider is ass.ailed on behalf 
of the defeiidants-appellant.s on tho ground 
that the learned Judge Im.s not, as roijuired 
by the statute, determined upon the materials 
on the record tl'at they were about to dispose 
of the whole or any part of their property. 
In our opinion, ihi.s contention is well found¬ 
ed, and Dm order in question cannot he 

supported. 

The pluintitls-respondeuta, in an action 
to enforce a mortgage pecuiity, applied, on 
the 22nd December 1910, for an order of 
attachment btf*»re judgment on the allega¬ 
tion that t.he mortgaged property would not 
he faulliclent lo satisfy llie tmrtgage-debb 
and that unless an order for attachment 
before j-dpment was gianted, tiie defendants 
would dispi .so «)f tho whole of their pro- 
l)eity. Tlie allidavil in support of this 
application was of the vaguest character*. 
The rleponent stated lhat he Inid been 
informed and believed that the allegations 
in the application were true; but the re¬ 


quisite details were not given {^Gohinda Mohun 
Das V. Kunja Behari D«6’(l)] and there was no 
indication of the source of information. A 
petition of objection was filed in answer by 
the defendants. They denied the truth of 
the allegation about the insufliciency of 
the mortgaged security and of the statement 
that they were about to dispose of their pro¬ 
perties. The Subordinate Judge thereupon 
recorded an order in the following terras: 
“The defendants object to the attachment 
bsfore judgment, but the objection is 
groundless; f see there is no harm in 
keeping the propeiUies under attachment. 
The objection is disallowed and the attach¬ 
ment is allowed to be issued”. On behalf of 
the appellants, it has been argued thatlhe 
order i.s bad as the SuboiTlinate Judge has 
not found the essential elements mentioned 
in rule 5 of Order XXXVltl, which must be 
esfablished before an order of this descrip¬ 
tion can be made. In support of this pro¬ 
position, reliance has been placed upon the 
cases of Bamnarain v. Ezukiel ( 2 ) and Shoshee 
Shekhoreswar Boy v. Harn Qohind Bose (3) 
III the latter ca.se, Sir Richard Garth, 0. J., 
pointed out, with reference to the cones- 
ponding section of the Code of 1882, that 
the power given to the Courts to effect an 
attachment before judgment, should be ex¬ 
ercised sparingly and with the utmost 
caution. The Court should be fully satisfied 
before it proceeds under that section that 
the defendant is really disposing of his 
properties with intent to obstruct or delay 
the execution of any decree that may be 
passed against him. This view is also 
supported by the decision in Bishambar Sakai 
V. Sukhdevi (4), in which it was pointed 
out that althongh the Court should act 
cautiously, it was not necessary to establish 
by actual sale of the property that the 
mortgaged property would be insufficient to 
satisfy the mortgage-debt. The Subordinate 
Judge appears to have lost sight of this 
principle and seems to have assumed that 
no hatm is done to the defendants if their 
property is kept in attachment and that 
au order in favour of the plaintiffs may¬ 
be made as a matter of conrs^^ This view 


(1) 1«J C. L. .1. IN; 1 -i C. W. N. 153j 4 IiiJ. Cas, 38D. 

(2) 2 llydc Isa. 

(3) 13 C. L. U. 330. 

(4) 10 A. IbO. 
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clearly caonot be susla'ined. An aitachment 
practically takes away the power of aliena¬ 
tion, and snch a restriction on the exei’cise 
of the undoubted rights of ownership, ought 
not to be imposed upon an individual except 
upon clear and convincing proof that the 
order is needed for the protection of the 
plaintiff. The Subordinate Judge has 
further overlooked the fact that before the 
order is made against a defendant, he ought 
to have been afforded an opportunity to 
furnish security, Ahmed AU Mnhavimad v. 
Gladstone (5). The order in question is, 
therefore, inappropriate from every point cf 
view. 

The result is that this appeal is allowed, 
the order of the 23th January 1911, dis¬ 
charged and the case remitted to the Sub¬ 
ordinate Judge in order that he may 
decide the questions raised on materials to 
be placed before him by the parties. The 
learned Vakil for the appellants has given 
an understanding on behalf of hi.s clienls 
that they will not deal with the properly 
in any way between this date and the date 
of the final decision of the Subordinate Judge 
upon this matter. We make no order as to 
costs. 

^ Appeal allowed. 

(5) 7 W. R. r.Oif. 


MADRAS HIGH COURT. 

Second Civil AfPEACs Nos. G->S and G'9 

OP 19L7. 

Apiil 11. 1912 

PreiPht :—Sir Ralpli Henson, Judge, and 

Mr. Justice Walli.s. 

IN No. C23 

VELAYADAIN CHKTIY and another_ 

Appfjllants 
IN No. 669 

NILABAGAM CHETTY—Appellant 

versus 

•ALANGARAN CHETTY and other.9^ 

Respondents (in dote). 

Morfgn,jc~Iicdcmi,fiou~rurrli(u<c of j.nrl o/e.,t(ifij nf 
redemption hij ptfiijifii}' and nuother }.>, drf, „danl — 
Right of ptaintiff redeem the u hofc mort.'/ngv - <on.«di. 
datioii —Mortgages to he unilcil in one pcrsxn — Traiisf. r 
of Propertg Art (IV of 60, 6], p.y 

The lulo is that a is one ajul indivisihlo 

and the ejeceptiou only arises when tLo nioi(-'iM-te’ 

^ w y 


or, if there are more mortgagees than one all 
such mortgagees have acquired in whole or in part the 
share of a mortgagor. 

Plaintiff sued for redemption of a mortgage as the 
purcliaser of a part of the equity of redemption. First 
defendant, who M-ns one of tlie sevcial moitgageea 
was the purchaser of the otijcr part: ’ 

Held, that the plaintiff was both hound and entitled 
to redeem the whole mortgage and not only the 
part purchased by him. 


V. 


s. 


nuinasaiian v. J^aramcf-waran Kambudri 

22 M, 209, referred to. ’ 

Kalian Khan v. Mardan Khan, 2H A. 1.55; A. \V 
N. (1905) 225; Mamu v. Kntfn, (i M. 61 and 3'hiUai 
Cheffi V. Ramon alhn Aiyijan, 20 M. 295, distinguished. 

Both under section 61 of the Tran.sfer of Pronorty 
Act and the Jaw prior to its enactment, it was neces¬ 
sary, for tlic coii.'^-olidation of mortg.iges that the two 
mortgages to he consolidated slionld liavo becomo 
united in title or come into the satneliand. 

Pledge V. R-hite, (IJsOG) A. 0. 187, 65 L. J. Ch. 4^9- 

W. 5S9, Jiileij V. Jlnll, 79 

L. 1.24-t, referred to. 

Second appeal against the decree of the 
Subordinate Judge of Madura We.st, in A. S. 
Ncs. 112 and 124 of 1905, presented against 
the decree of the District l^funsif of Siva- 
ganga, in 0. S. No. 201 of 1900. 

In No. 629. 

Messrs. K. Sirhiivasa Ahjangar and 
liuiagopola Chnrinr, for the Appellants. 

Messrs. S. Suhromania Atpar and 
Srinivasa Ati/ongar, fur tlio Respondents. 

In No. 669. 

Messrs. K. Sn'niresa Aiynngar and 
PtDcgopala Chariar, for the Appellants. 

Mes.«rs. S/tnii'asa Aiynngar and P. 

NaroynuasoH mi Aiuar,ior the RespondenfT 
JUDGMKNT.-This is a ..uit to redeem a 

luoifgago elTecterl by the late zrmmdar of 
Yaiupur in favour of defendant No. 3 and of 
the fallu-is of defciidanls Nos 1,2 and 4 Por 
tiens of items Nos. 1 and 2cf the moi tgage pro- 
p(itic.s weie .sold in (xeeufion of a decree 
obtained agaitr.'-t the zoitiiniior in 1866 and 
1MJ7 and now belong to the lOth defendant 
In a suit of K 8 S .1 f|.e plaintiff obtained a 
decree against, (lie zemindar's cider son and 
in execution acquired the cider son’s .share 
of the mortgaged propeities in so far as it 

had not been already alienated. The plain 

lift 8 ca.se is that the estate was impartible 
and that by bus puicliase he acquired the 
whole equiiy of leilemption subject to the 
prior aherat.e.,:s. Jn 1897. the zemindar's 
ycurge-r >op daimutg that the estate was 
paitihie, .cold Ins 5 .harelo a purchaser who 

tramsfeiied it toihe liist defendant who Haims 
obeeM.iled to a eie-ihird share in ad 

tun to bis lights as a repiesentative of one) 


N. 


7 ?. 
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of the originnl mortgagees. Both Uie lower 
Couits, however, have held that it was uq- 
necesaary to decide the question of imparti- 
hiliiyinthis suit. Both the lower Courts 
gave the plaintiff a decree. Second appeals 
have been preferied by the ist and ICth 
defendants and two questions have been 
argued before us. 

Tn the first place, it is argued on the part 
of the 1st defendant that the plaintiff, not 
being the owner of the whole of the equity 
of redemption and part of it having become 
vested in the 1st defendant himself, who is 
aUo one of the mortgagees, the plairdiff is 
not entitled to redeem such part. This con¬ 
tention is opposed to section 00 of the 
'I’l-ansfer of Property Act as vvell ns to 
authority. Section 60 piovides that “No¬ 
thing in this section shall entitle a per.son 
interested in a shaie only of the mortgaged 
property to redeem Ins own share otdy, on 
payment of a proportionate part of the amount 
remaining duo on the mortgage, except 
wliere a nicitgagee, or, if there >ne more mort- 
{/afpc.s'than (inc, t-uch ynortfjaoeea, has or 
have acQuiied, in \Nhole oi' in part, the share 
of a nu'itgngor." Here there are more 
mortgagees than one but only one of them 
has acquired in pai’t the share of a mortgagor, 
it. is, therefore, perfectly clear that the excep¬ 
tion dees not apply, that, the plaintiff is 
bouiid to offer* to redeem the uhole inort- 
gage. It seems upially clear that 1-e is 
(iitiiUd to ii:sist on doing so (see sec¬ 
tion 95 oftiie Transfer of Property Act). The 
general r ule heii g, as explained in Hvlhnsnnr.u 
i\n}nliohi V. ra]<ivn\'iciirinn yamlmin (1), 
that a riioi-tgage is one and indivisible and 
the exception only arises when tlie mort¬ 
gagee, (U, if there are more mortgages than 
one all such, mortgagees have aequired, in 
whole or in par t the share of a mortgagor. 
The rule is explained in Chose on ilortgages, 
•jlh Hdition, page *2^7. The appellaiit 

relied on KnUmn Khou v. AJanh.ni Khnn (2). 
hut that was a case in which a single mort¬ 
gagee had !K(iniied a part of the mortgaged 
property and was, consequently, witliin the 
except ion. U was there held, in cases 
(■(•iniiig within the exception, that the ii.divi- 
sihle cliaiaetei'of the moi‘tgage was hi'oheii up 
and a imrlgagor could not claim t«) redeem 


n) 22 M. 2()'X 

{2} 2^ A 135; A. W. N.(l‘jL5) 225. 


tl9l2 

the s>are8 of other co-mortgagors in which 
he was not interested bat the judgment 
expres.sly distinguishes that case from one 
in which only one of several mortgagees 
had purchased a part of the mortgaged 
properties and the indivisible character of 
the mortgage had not been destroyed. Mamu 
V. Kutlu (3) was a case in which a single 
mortgagee had purchased a portion of the 
mortgaged property and so came within the 
exception and Thillai Chetti v. Ramanotha 
Ayynn (4) wastr eated as coming within the 
.same principle. 

The next objection is, that by a prior 
mortgage in 1863, the zemindar mortgaged 
certain items included in the plaint mortgage 
together with other properties and that lire 
first defendant having become solely entitled 
to such prior mortgage, the plaintiff is not 
entitled to redeem the plaint mortgage 
without redeeming that mortgage to the 
extent of the amount thereof apportioned 
in the items included in the plaint mortgages. 

What the first defendant claims, therefore, 
is to consolidate the two mortgages, that is 
to say, to treat them as one and insist that 
one shall not be redeemed without the 
otlier. But oven before the right to consoli¬ 
date had been restricted by legislation, as by 
section 61 of the Transfer of Property Act, 
it was always nece.s.sary tliat the two mort¬ 
gages to he consolidated should have become 
united in title or come into lire same hand, 
TO use the language of Lord Davey in Fledge 
V. W'nite (5), and this cannot be said to be 
the caso whcr*e, as here, the 1st defendant 
is otdy a part owner of the plaint mortgage. 

The point has been expressely decided in 
a. later case Riley v. Uall (6). In the 
re.siiU, the appeals fail and must be dismissed 
with costs. 

dismiasod. 

(а) (i M. 61 . 

(4) 20 M. 20.5. 

(5) (1H06) A. C. 1S7; ()> L. J. Cli. 449; 7+ h. T. 

11 \V. U. oHU. 

(б) 70 J.. T. 214 
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ALLAHABAD HIGH COHRT. 

Second Civil Appeal No. 237 op 1911. 

Jane 11, 1912. 

Present: —Mr. Justice Karamat Husain and 

Mr. Justice Tudball. 

Musammat NAULI and another— 
Dspendants—Appellants 
versus 

KHERI and otbers—Fiaintiffs— 

Respondents. 

Hindu Lmv—J&ia—Inhcritoncc—Onatom — Hj-rlnsion 
o/daiighters and daughter’s sons. 

There is no custom ainoii" Jats of Sardhnna 
Tahsil, Meerut District, excludinpr dauj^litera and 
daughter’s sons from inheritance. 

Second appeal from the decision of the 
Dislrict Judge of Meerut, dated 11th 
February 1911. 

Mr. Hoioardt for the Appellants. 

The Hon’ble Dr. Sundar Lai (with him Mr. 
Q. L, Agarwalat)y for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for possession of property and mesne 
prohts. The plaintiffs are the reversioners 
of the last male owner and have brought 
their suit on the death of the last remaining 
widow against the daughters, and one 
daughtei’s son. Under Hindu Law, the 
daughters are entitled to succeed. The 
parties are Jots resident in the Sar- 
dhana Tahsil of the Meerut District. 
The plaintiffs, accordingly in para. G of the 
plaint, pleaded that according to a custom 
prevalent in the caste and brotherhood of 
their family, daughters and daughter’s sons 
were excluded from inheritance and the 
defendants, therefore, had no title. 

The main defence was a denial of the 
custom and a claim based on the ordinary 
Hindu Law. 

The Court of first instance held that the 
evidence produced by the plaintiffs did nob 
establish an immemorial invariable custom 
and dismissed the suit. 

The lower Appellate Court held that tlie 
evidence sufficiently established the custom 
and decreed the suit. The defendants come 
here in second appeal and it is urged that 
accepting the evidence, it is insufficient in 
law to establish a custom in derogation of 
the ordinary rule of Hindu Law to wliich 
the parties are subject. To decide rlie 
point, WG have had to examine tlie evi¬ 
dence and have been taken through all 
the details of it whicli bear upon the 
point. 


There can be no doubt that the burden 
was upon the plaintiffs to prove a custom 
which overrides the ordinary Hindu Law of 
inheritance. 

They developed their case in the course 
of the evidence in the following manner. 
Ihey tried to prove (1) that their class of 
J'lU originally came from the Punjab; (2) 
that Juts ill the Punjab follow the custom 
whereby daughters and their sons are 
excluded from inheritance; (3) that the 
custom prevailed in the two villages in which 

and in the surrounding 

villages 

In the course of this appeal, we are 
asked to accept the lower Court’s finding 
that the plaintiffs are Punjabi Jats and our 
attention has been called to the reports of 
various Settlement Officers in several dis 
tricts oflhe Punjab in which the custom 
IS .said to exist in those districts among Jats 
It is then argued that the presumption is 
that^ the Jats^ who emigrated to these 
provinces retained their old customs and 
therefore, there is a presumption in favour 
of the existence of the custom now put 
forward. 

The evidence, on which the lower Appellate 
Court held tliat the Jats to which the 
plaintiffs belong, came from tlie Punjab 
consists of tJie bald statement of one 
plaintiff and a few of tlieir witnesses that 
tiieir fcrefather.s emigrated from the Punjab. 
As to when tlie emigration took place and 
from winch part of the Punjab, there is no 
knowledge whatever displayed by the 
witnesses. One does, indeed, gipe a name 
of a village, hut cannot say even in what 
district of the Punjab it is situate. 

As evidence of the origin of the plaintiff’s 
caste and family, this is worthless and 
we find it dilHcult to understand how the 
lower Court could, on such bald and uncon 
vmcingsbaremeuts, hold that the fact was 
proved. 


Bal granting that ti.eir forefathera came 

from the I un.iab in the remote past there 
is no evidence at all to sho>v hoiv many 
hundreds of years ago this occurred. None 
of the evidence on record goes back later 
than 40 years. As the witnesses can give 
us 1.0 help in the matter, the presump¬ 
tion js that the emigration took place <!n 

long ago Ih.it all knowledge of it h^is 
vanislied. ^ 
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In these circumstances, there can be no 
presumption that the plaintiff’s caste-fellowa 
have not followed the same rule of law 
which prevails in these Provinces and which 
is an ordinary rule of Tfindii Law. As the 
lower Court’s judgment shows, there are 
many Jots in these Pi-ovinces who follow the 
rule of Hindu Law and only recently another 
Bench of this C!oart, in Lachhmi v. Sajigram 
(1), in a similar onee from this same part 
of the Province, has held that the custom 
now put forward by the plaintiffs does not 
exist among Jots 

We are. therefore, unable to approach the 
actual evidence in the case with a persumpiion 
in favour of the existence of the custom. 
As we have already said, it is one contrary 
to the rule of Hindu Law and, tlie parties 
being Hindus, must be, therefore, proved by 
clear and cogent evidence. 

To establish the custom, the plaintiffs have 
produced entries made at the two Settleraeuts 
of the district of Meetut which hdlowed each 
other closely and tliat soon after the Mutiny 

of 1857. 

The ejitiies are to he found in the wnjih-uJ- 
arz of seven villages of the district, two being 
these in which the family owns property. 

In addition to the.^^o documents, they have 
called witnesses wlio testify to instances in 
which the custom has been observed. 

In regatd to ihe entr ies in the (va^ih-nJ-arz^ 
these lay down that daugliters and their 
.sons shall not inlreiit where a ,lol dies 
leaving collaterals alive. But it. seems to 
ns tliat these very document.s (jontaii; within 
themselves intrinsic evidence to show that 
they are not itdating actual existing cusloms 
us ►o the law of inheritance hut rules wliicli 

the persons who dictated them wislied to ho 
established. 

They lay down tlie rule that a ./n/ cannot 
gift, his property to b.is daugliters or their 
sons as long as he has any collateral I'ela- 
tives alive. They place no restriction on lii.s 
power to gift, to a strarrger'. 

Again, in one set of tlic-se document.^, it 
is laid down as a rule of inheritance that 
where a man has two or more families 
by two or more wives, his estate will be 
(lividfil up into a coii*esponding number of 
pritioiis and the sons of each wife will 
<!ivide their* p«>rtion among themselves. But 
in the other set of wiiih iil-araiz, the inle 

(1) 14 hit!. Cas. 322. 


laid down is that his descendants will take 
per capita. These two sets of documents 
were drawn up at no great distance of 
time from each other and such customs do 
not alter so rapidly. Under these cironm- 
stances, considerable doubt arises as to 
whether actual existing customs were re* 
corded or whether the records contain merely 
those rules which the persons, who dictated 
them, desired to promulgate. 

And our su.epicions are greatly strengthened 
when we come to the oral evidence as to the 
instances of exclusion. 

The plaintiff’s chief witnesses were Niada 
(plaintiff), Rnp Ram Kure, Lachmi Dat and 
Sis Ram; a few others were also examined. 
The evidence of these witnesses go to show 
some 13 to 20 iu.stances having occurred 
within the Inst 30 rr 40 years of the ex¬ 
clusion of daughters and their sons. 
At the same time, we note that they speak 
in Seme cases merely by hearsay and their 
cioss-exaraination shows that in many cases, 
they have a woeful ignorance of the family 
and estate. The best w'itnosess to prove 
such instances would surely have bren the 
persons who excluded the daughters and 
daughter’s sons, or their immediate descend¬ 
ants. 

But, putting this aside, these very wit¬ 
nesses have had to admit at lea.st six in¬ 
stances within the .same period of daughters 
and their s.Drjs liaving inherited, even in spite 
of the opposition of collaterals in a few 
eases. 

Tlio defendants have called witnesses who 
similarly testify to instances the other way, 
tievei'al of these are not real instances. 

Stress is laid on the fact that in at least 
two cases, the daughters have sold the pro¬ 
perty to the collateral heirs of their fathers. 
Tliis surely weighs against the plaintiff’s 
case. 

Some in.slances on both sides have occurred 
witliin the last 12 years and the persons in 
possession are liable to attack in the law 
Courts. 

None of tire instances are very old. We 
must note that the plaintiffs did not limit 
tlie custom to their own family. They dis¬ 
tinctly pleaded a caste custom among .hits. 

It comes then to this that about 18 in¬ 
stances of exclusion within 30 or 4U years 
have been proved and about si.v oases where 
the daughters have inherited, custom has 



VoU XVJ 


INDIAN OASES. 


VEEBABADRA TEYAN V, VEERAPPA T6VAN. 

been deiincd as a rule of conduct uniformly 
governing a community from time im- 
niemorial. The Hindu Law of inheritance is 
Itself based on immemorial custom, and the 
parties are Hindus. They put forward what 
they designate an immemorial custom diver, 
gent from the rule of Hindu Law. The 
uimost that their evidence proves is that 
there IS a strong feeling in their c^ste that 
the daughter should not bs allowed to inherit 
and that during the last 30 or 40 years, there 
have been 18 cases in which the daughters 
have been excluded and that there have been 
at least 6 instances in which they have as- 
serted their right successfully. In our 
opinion, this evidence is insuUicienfc to es¬ 
tablish a general custom, binding on the 
whole community this rule of inheritance. 
Ihere is no evidence to show that it has been 
uniformly followed over a considerable period 

of time so as to be binding on the community 
as a custom. 

In this view, we must allow the appeal. 
We set aside the decree of tlie Court below 
and restore Oiar of the Court of Hrst instance 
with coats m all Courts including in tliis 
Court fees on the higher scale. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 148 of If/ll 

April 30, 1912. 

rresenf:~~Ur. Ju.stice Wallis and 
Mr. Justice Sankarau Nair 

VEKKABAURA a’EVA>f-APFELi,ANT 

vt'rsns 

VEERAPPA TF.VAS an„ orMEi,.s_ 

Respondents. 

Jn a suit for ixHlompti'.n of a uiort-r ..,.. .,-i 

intcest but ,1.0 |,,opo,ty ubuoh.tHv f,„ 
niur ftuKec. u,ul clui.ns tl,u b.-uulit of Anid„ 134 "f 
the Lmntatiou Act tlie onus is on rl„. dofciidant 
to provo au absolute purchase aHina:,tivolv md 
not on tho pla.nt.ir to prove that the 

Interest.’'"''*'" than his n.otV^e 


Second appeal against the decree of the 
Subordinate Judge of Negapatam, in A. S. 


No. 889 of 1909, presented against the decree 
of the District Munsif of Tirutaraipundi. in 
O. S, No. ISO of 1908. 

FACTS —The facts of the case are suffi¬ 
ciently elear from the following judgment of 

the lower Appellate Court:__ 

Suit to redeem a mortgage with posses¬ 
ion. The moitgagors were two brothers, 
Kolandaivelu Odayar and Srinivasa Odayar. 
One Singaravelu Odayar was the mortgagee. 
P irst plain tiff is the son of Kolandaivelu Odayar. 
t irst defendant is the brother’s son of the 
mortgagee. Both the mortgagors and the 
mortgagee had since died. The mortgage 
was effected for Rs. 150, on 12th .June 1874 
fixing five years’ time for redemption. On the 
death of the mortgagee, his brother, Ranga- 
ssinn Odayar, assigned it in favour of one 
Vithialingathudayar, the 2Qd defendant’s 
father. Defendants Nos. 3 to 6 were implead¬ 
ed as they are in posse.ssion of the plaint 
properties. In the cmrsa of the suit, 1st 
plaintiff having transferred his interest in the 
plaint properties to the 2nd plaintiff, liLs name 
was removed, and the 2nd plaintiff’s name was 
substituted in his stead. First and 3rd defen¬ 
dants disclaimed any interest in tho plaint 
property. The 2nd defendant did not contest 
the suit. Fouith liefendant for himself and, as 
guardian of tlie 5th defendant, contested the 
same, and setting up ab.solute title to the 
plaint property by right of purchase of the 
same by Inmself and the father of the 5th 
defendant on 5th March 1902 under the sale 
deed, Kxhibit II, from one Appusami Odayar 
since dcoea.sed, who was the purchaser of the 
same, among other.s, from 2nd defendant 
under a .^ale deed, Exhibit I, dated 5th April 
1893, Ignored any knowledge of the plaint 
mortgage either on lii.s part or on the part of 
Appusami Udayar, and pleaded limitation 
with reference to Article 134 of the Lirnita- 
tion Act. 

The Distiiet Munsif fniind that the plaint 
mo. tgnge was genuine, tlnit Appnsarni Odayar 
had purchased under Exhibit I only the mort 
gragee's interest ti.erein, a.nl not the absolute 
estate also, with knowledge of tl.e extstence of 
the p amt n,ortg,,ge, that the suit was not 
b irred by limitation, and that Article 134 did 
not apply to the case, and gave a decree for 
redemption in 2iid plaintilfs f.avour Defen 
Ilants \os, 4 and 5 have appealed against the 

said decisiuu. ^ 

****»•:!.* 


4 
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The ouly point then which was argued 
on appeal is, whether Article 13Ji of the 
Limitation Act applies to this case and bars 
the claim. Article 134 ruus thus :—**To re¬ 
cover possession of immoveable property con¬ 
veyed or bequeathed in trust or mortgaged 
and afterwards transferred by the trustee or 
mortgagee for a valuable consideration—12 
years, the date of the transfer”. The words 
bona fuie^' or lather ‘in good faith’, which 
appeared in Article 134 of Act IX of 1871, 
were advi.sedly omitted in Article 134 of 
Act XV of 1877, to exclude the possible in¬ 
ference that absence of notice of the real 
owner’s claim was necessary to enable a pur¬ 
chaser to avail himself of tlie Article. Yesu^ 
rau.ji KoJuofh v. Halkrii-hnu Lnhshman (1). 
The Article i.s intended to provide for .a case, 
where the defendant’s vendor purports to 
transfer full ownership when, in fact, he has 
orly a morlfage liglit to transfer, Bego v. 
Ain Becivi (2) and it is not applicable to 
the case of a purcliaser from a mortgagee of 
Ins interest, as such mortgagee. Kavxti 
Prasad v. liakar Aft (3); Chandan Kunr v. 
,'fhuran ^h>gh (l;; Rai v. ]Vali 

MKhannnod {hK In older to give the 
purchaser tlie IjcncHt of Article 131. the 
purchase inu.st have been made of that 
^Yhich is dc facto a murlgage upon the repre- 
Eentation made to him and in the belief that 
it is an absolute title, rnndu v. Vithti (6); 
but, if a puichaser frcni a mortgagee had 
actual i:i)Owltdg(* that Jus vendor was in pos¬ 
session of t In- pioperties only as mortgagee, 
then Article 134 won’t apply. So, the essen¬ 
tial i tQiiisilt s of 1 1 e applicability of At tide 134 
are, (1) the puicliaser should have purchased 
in the heliti’lhat tl.e mortgagee bad a riglit to 
convey, and w as conveying, an absolute interest, 
and not merely tlie interest of a mortgagee ; 
(2) the purclia.sei’ sliouUl have Irad no actual 
!.nov\lidge tliat hi.s vendor was in possession 
<'nly as a morlgagee; (3) tlie vender must 
ha\e made a i epresentation to tlie purchaser 
that he was conveying ( lily an ahsoluto title; 
t.nd (-1) ahseiic'e of ham fide iloes not prevent 
1 lie pin eha.-'cr from claiming benefit of this 
Art icle. 

(1) ir. ]). 

12) 21 M. l.'.i. 

(:;) A. W. N. (ISM) 122. 

(4) A. W. N. (ISKl) 75. 

(5) A. \V. N. (1S«1) 1G9. 

(0) 10 li, 14U. 


iim 

‘‘Such being the principles of law appli¬ 
cable to this case, I shall now proceed to 
consider, whether the facts of this case would 
warrant the applicablity of Article 134 to the 
same. 

[Here the learned Subordinate Judge dis¬ 
cussed the evidence and continued:—] 

“in order to have the benefit of Article 
134, the purchaser must show that he is the 
purchaser of an absolute title; and the 
production of Exhibit I by defendants Nos. 4, 
5 and the recitals thfreof afford cogent proof 
of the purchase of such an absolute title 
in the plaint properties by Appusami Odayar 
The onus is, therefore, shifted on to the 2Qd 
plaintiff to show that Appusami had pur¬ 
chased the plaint properties with the actual 
knowledge of the vendor’s title only as 
mortgagee from the said vendor’s representa¬ 
tion of his real title as mortgagee and a be¬ 
lief on tlio part of the vendee, Appusami, that 
wliat he was purchasing iva.s not au absolute 
title, to prevent the application of Article 134. 
randu V. Vithn (6). Such a vendee does not 
buy the propeity as au absolute property, and 
does not differ from an assignee of the mort¬ 
gagee’s right. The mortgagor’s suit against 
.such a purchaser would be governed by Article 

148. 

[After further di.«;cussion of the evidence, 
the Subordinate Judge concluded thu'^:—•] 

“For all these reason.s, I have no hesitation 
iti holding that the 2nd plaintiff has not prov¬ 
ed actual knowledge of the plaint mortgage 
on the date of K.vhibit I and that Article 134 
does not apply. 1 find, accordingly, that 
Article 134 bars the suit.” 

Plaintiff appealed to the High Court. 

Mr. C. 8^. Vencatachariar, for the Appel¬ 
lant. 

The Hon’ble ifr. T. V. Seshngiri Aiyar, for 

the Respondents. 

JUDGMENT.—We think the Subordinate 
Judge has erred in throwing on the plaiiibiff- 
niortgagor, the burden of proving that his 
mortgagee did not purport to transfer more 
than hi.s mortgage interest so as (o bring the 
case within Article 134 of the Indian Limita¬ 
tion Act. The deed of transfer, Exhibit I, 
recites that the title-deeds were handed over, 
and if so, the fact that the transferor bad 
only a mortgage interest must have appeared. 
As against this, there is only the evidence of a 
Pleader who speaks to facta sixteen years old. 
He says he does not remember whether any 
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title-deeds were handed over or not. It ia 
for the defence to prove a purchase affirma¬ 
tively to bring the case under ArticlelSI, and 
we think the facts relied on by the Subordi¬ 
nate Judge do nob make out such a case. We 
reverse the decree of the Subordinate Judge 
and restore that of the District Munsif with 
costs here and in the lower Appellate 
Ccurt. 

Appeal oJloued. 


ALLAHABAD HIGH COURT. 
Second Civju Appeal No. 1014 ov 1911 

May 22. 1912. 

Present: —Mr. Justice Banerji. 
CHANDAR SBKHAR TEWARI— 
Defendant—Appellant 

I’c'rsMs 

BALAKDHAR DUBEY— Plaintjfk- 

Respondent. 

Mortgorc—Pnontij-Minnr^Pro/jer np. 

potnU'd~-Xt:(jliye7tce of </it'irilinn, rihrt <■}, on dcciT''. 

Ill 1S92. A- oblainc({ a iiioit^ii^o decree* t.u j; luort* 
gage of 1879. B , a subsequent mortgagee of 1N9H. sued 
ou bis mortgage and impleaded .1. as a defendant. 
A. dill not set up Jus decree of 1892 as a defence 

but set up another morigage of Jh9<*, iviiicli the Court 
found did not exist. 

Held, that it was not subsc«|ueutly open to A. to 
assert that lie had priority over .1. a.s regards the 
mortage decree of 18‘.'2. 

Sri (Jopal y. Bnllti Sintjh, 2t A. 4-29: 29 I. X US- 
4 Bom. L. R. 827; 0 C. W. K. hS9, follow ed. 

Where a minor was represente<l in a suit b\- a duly 
constituted guardian and by a peisou who could leg¬ 
ally net as such, he is as much bound liy tlio decree 
passed in the suit as he would have been if ho ucro 
of.full ago. 

If the guardian neglected to support ihc ease of the 
minor but there is nothing to show thaf he did so 
delilierately, that cireamstuuec alone would not eii- 
title tlie minor to avoi<i tiie oi>eraLion of il,o drcn-c. 

Daulaf Stn>ik V. n^ighuhi,- Sin-j/i, A. \V. X. 1894 ) 
Itl: and S/una //ri V, 2i A. i.>9- .V.. W \ 

(1901) 147, followed. 

.Second appeal from the decision of the 
Additional Judge of Gorakhpur, dated theolat 
July 1911. 

Mr. Tiarihans Sahni, for the Appellant. 

Mr. Snrat Chandra Chandhri, for the Re¬ 
spondent. 

JUDGMENT.—This appeal arises out of 
a suit for possession of a 3 pie. Iv suU 
zemindari share and for mesne profits. I 
must observe at the outset that tlie judg¬ 
ment of the lower Appellate Court is mo.st 
nneatisfactory and does not comply with 
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the requirem XLI, rule 31 of 

the Code of Civil Procedure. It does not 
set forth the points at issue, nor does it give 
full reasons for the decision on those issues. 
All that, it says is that a competent Court 
has already decided that the defendant’s 
mortgage is not prior but subsequent, and 
as that decision has not been set aside, it 
operates as resjuii'cita. The learned Judge 
does not refer to the judgment which he 
says has the effect of res judicata^ and it 
is difficult to see which judgment he had ia 
view. ^ Ihe facts of the ciise aie somewhat 
complicated. It appears that under a regis¬ 
tered bond dated the 21st of May 1879, a 
57 ' pie share was mortgaged to the ancestor 
of the defendant. A suit for sale was 
brought on the b isis of that mortgage, and a 
decree was obtained on the 30ch of May 1892. 
On the 20th of October 1898, the same mort¬ 
gagors executed a mortgage in favour of the 
plaintiff in re.spect of 10§ pies which included 
the5j pies mortgaged to (lie defeudaut’s 
ancestor. 1 he plaintiff brought a suit upon his 
mortgage and joined as parties to it, among 

others, the present defendant who was at 
the time a iiiinoi* and his brother Ivalka 
1 tasad. rCalka Prasad had been appointed by 
tlio district Judge guardian of the minor 
and he apparently was appointed by the 
Court guardian of tlie minor for the suit. 
In tliat suit. Kalka Prasad, on behalf of 
him.self and the minor, .set up two mortgages 
of 1890 as iiaving priority over the plaintiff’s 
mortgage. But apparently lie did not pat 
forward the decree of the 30ch of May 1892 
under which rhe right of the defendants, 
as prior ^ morfgagee.s under the mort¬ 
gage of lb79 liad boen recignized and 
ordered to ha ei.forced. The Court, 
liowever*. held that, tl.e mortgages of 1890 
were not proved and passed a decree on the 
L'5!li of January l:i04 for sale of the pro¬ 
pel ty comprised in the plaintiff’s mortgage. 
Tlie decree provided that cei fain other morfc-* 
gages held by Musam-nnt ICabutra and others 
should first be redeemed by tlie plaintiff, 
but. it. made no such provision in favour of the 
defendant, .so that the decree, so far as the 
defendant was c jr.cerned. was a decree for sale 
ffc^ from any incumbrAiice which might have 
exPSted in favour of the defendant. If the 
learned Judge of the lower Appellate 
Oourt had this decree in view, ho wa.s wrong 
m aaymg that a competent Court had declar- 
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ed tliat the defendant’s mortgage was sab* 
sequent to that of the plaintiff. The Court 
made no such declaration. The effect, how¬ 
ever, of the decree was, as I have pointed out 
above, that the defendants could not take the 
benefit of the decree which they had obtained 
in 1892 on the basis of their mortgage of 
1879. In execution of the decree obtained 
by the defendants, they caused 3.^ pies to be 
sold by auction and purchased it on the 27th 
of Marcli 1905. Subsequently, on the 26th 
of October 190S, the plaintiff in execution of 
his decree caused 5;' pies to be sold 
and bought it himself, but did not 
obtain pos.sessioii of the 3;'; pies purchased by 
the defendants, lie, tlierefore, brought the suit 
out of which this appeal lias arisen for posses¬ 
sion of that share. Tlie defendant contended 
that he liad priorily over the plaintiff by 
leason of hi.s l.aving purchased the property 
under the prior moitgage of 1879 and the 
decree passed on the basis of that mort¬ 
gage. He urged that lii.s brother Kalka 
Prasad was a man of vicious liabits, and that 
the decree, obtained by the plaintiff in the 
suit in which ICalka Piasad was the defen¬ 
dant’s guardian, wa.s fiaudulent]y obtained 
as against the defeiKlant. He further 
contended that the property purchased 
by him wa.s not a pait of the property 
purchased by tlie plaintiff, that is to say, 
that the property sold under tlie decrees lield 
by tile re.«per(ive partie.s was not the same 
property, 1 he Court of fiist instance decid¬ 
ed all tliese points against Mie defendant 
and decreed the claim This decree has been 
atlirmul liy tlie lower Appellate Couit. The 
defendant lias preferreil this second 
appeal. In mj judgment, tlie decrees of the 
lower Courts are riglit. So far as ilie ques¬ 
tion of tlie identity of tlie propei tj' is concern¬ 
ed, it is char that parts of the same property 

wci-e sold in fxecntioii of the two decrees ob¬ 
tained i-c.spectivc'ly l.y the plaintiff and the 
defenda.nl. The plaintiff was the mortgagee 
(if 1();7 pie.'^, half of wliicli,ijaniel 3 ', 5;' pies, was 
subject to the moitgage in favour of Musavi^ 
viot Kabuliii and oHiei.s whicli the plaintiff 
was ordru’cd to redeem. I’hat mortgage was 
lio: 1 r.deemed so that, the plaintiff’ brougiit 
to s.d.'! iIh« remaining 5i pies. It is a part 
of tills 5;', pirs which was purcha.sed by the 
deleiidant. He does not pretend that he 
puichased auy portion of (he property wliicli 
was held in mortgage by Mummmat Kabutra 


and others. This point was found against 
the defendant by the learned Munsif, and no 
objection was taken in appeal to the lower 
Appellate Court on that point. The next 
point is that the priority, which existed in the 
defendant’s favour under the decree of 
1892, not having been put forward in the 
suit brought by the plaintiff upon his mort¬ 
gage of October 1898, it is not now open to 
the defendant to assert that he has priority 
over the plaintiff. This is settled by the 
principle of the ruling of their Lordships of 
the Privy Council in Sn Gopal v. Pirthi Singh 

(1) . The decree passed in the plaintiff’s favour 
against the defendant is binding upon him, 
and although it may have been a wrong decree 
inasmuch as it did not safeguard the de* 
feodant's rights under his prior mortgage and 
prior decree, yet the defendant is precluded 
from claiming priority over the plaintiff whom 
tlie decree gave the right to sell the property 
mortgaged to him free from any incumbrance 
which might have existed in the defendaDC's 
favour. The defendant, however, contends 
that the decree is not binding upon him inas¬ 
much as it was fraudulently obtained. This 
plea was taken in the memorandum of appeal 
to the lower Appellate Court but was nob 
considered by the learned Judge. I have, 
however, looked into the matter and find that 
there is nothing on the record to show that 
there was any fraud on the part of Kalka 
Prasad, the defendant’s guardian. As I have 
stated above, Kalka Prasad was the certificat¬ 
ed guardian of the defendant. He is his 
own brother, and,as the Court of first instance 
finds,lives jointly with him so that the defen¬ 
dant was properly represented in the previous 
litigation by a duly cou.sbituted and legal 
guardian. If the guardiau neglected to 
support the case of the defendant, and there 
is nothing to show that he did so deliberafelj', 
that circumstance alone would not entitle the 
defendant to avoid the operation of the 
decree. As he was represented in the suit 
by a duly constituted guardiau and by a 
person who could legally act as suc'n, he was 
as much bound by the decree passed in that 
suit as lie would have been if he were of 
full age; .see Daulat Singh v. Paghuhir Singh 

(2) and Sham Lnlv. Ghasita (3). The decree 

being a decree binding upon the defendant, the 

(1) 2+ A. .129; 29 1. A. 118; 4 H orn. L. R. 827j 6 0. 
^Y. N. 889. 

(2) A. W. N. (1894) 141. 

(3) 23 A. 459; A. W. N. (1901) 147, 
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plainUfF, by reason of his havingr purchased 
in execution of that decree, is entitled to the 
property purchased by him, and the decrees 
of the Courts below are right. I dismiss the 
appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Second Civil Appeal No. G4 op ’911 

April 23, 1912. 


iPresen^:—Mr. Jnstice Sundara Aiyar and 

Mr. Justice Ayliug, 

KALYANAM BASAVAYA— Appellant 


versus 

ALAKAM MALLAPPA —Respondent. 

Possesnon, suit for—Dispossession of pJainiiff bi/ 
defendant—Non-acquisition of j>rescriijtive title by 
dejendnnt—Rujht of prior possessor to possession 

III a suit for possession, where it appears that 
^aintifF, whowas in possession, had been dispossessed 
by defendant, and at the date of suit defendant had 
not acquired a title by prescription, and neither party 
18 found to have a good title, plaintiff, as the prior 
possessor, has a right to recover possession from 
the defendant, who cannot show a better title. 

1 2(> JI. 514j i:i M.LJ. 

-i;’ r. Secretary oj State, 10 lloin. L. K. 

U. 73, <6 L. J. P. 19; 95 L. T, 8*0; 23 T L K *^3*> 
referred to. • 


Nisn Gltand Ooita v. Kanchirnm Daqnni. 2(5 C 
3C. \V. N. 56ft, dissented from. 



Second appeal again&i the decree of tlie 
District Judge of Cuddapah, in A. S, No. 130 
of^ 1909, presented against that of the 
District Munsif of Madanapalli, in O S. No. 
220 of 1908. 

hAClS. The fac^s of the case are 
flumciently clear from the following judgment 
of the District Judge on appeal;_ 

Plaintiff is the purchaser of the suit laud 
and he sues to establish his right thereto and 
recover possession thereof. He purchased 
it from his sister, who was kept by one 
Elliah, since deceased, and who had a son by 
him. The land is alleged to be the property 
of this illegitimate son, and she sold it as 
liis guardian on his behalf. The first 
question which arises is whether this illegi¬ 
timate son could succeed to his father, whose 
property it undoubtedly was. It is admitted 
that the woman was a widow at the time 
she came to Jive with Elliah, The Munsif 


has held that her eon being born of an 
adulteious concubinage is not an heir in 
Hinou Law. The question arises as to 
whether the cohabitation with a widow 
amounts to adultery. It has been argued 
that, since Hindu Law cannot tolerate 
the idea of a second husband, a woman, 
although she becomes a widow, is still 
supposed to have a husband. Cohabitation 
with another person would, therefore, under 
the circumstances, amount to adultery. 
On the odier hand, it is contended that 
a widow is as good as an unmarried woman, 
and in her case there can he no such 
thing as adultery. 1 am inclined to think 
that the former view is correci, and to 
agree with the Munsif in holding that 
the son of such a union is no heir. However, 
this point does not arise. The deceased 
Elliah, at the time of his deatli, had an 
undivided brother, Veeriah, and also a 
mother living. The natural heir of Elliah 
was liis brother Veeriah, and after his 
death, the mother. The niotlier is said to 
have died only 10 years before the suit. Ad¬ 
mittedly, Elliah’s mistress was in possession 
and enjoyment of the laud after the mother’s 
death. ^ Tliis will not give her any prescrip, 
tive light. Plaintid claims the land as 
his own, wliereae defendant maintains that 
he has been cultivating it as a tenant. 
The Jlunsif has taken quite a ditferent 
^*e.v of the case. He lield that the 
plaintiff's .sister has acquired an adverse 
title by possession and enjoyment. How 
he makes this out I cannot understand, 
for the evidence of the plaintiff’s witnesses 
shows that the produce of tlie land was 
all along being paid to the mother during 
her life-time. If it is anybody’.s property, it 
is Veeriah’s and his heir’s, if any. The 
plaintiff cannot, by virtue of liis sale deed 
from a person who had no right to the 
property, acquire any title theret-i. f 
rever.se the decision of the ilun.sif, and 

dismiss the plaintiff’s suit with co.sts of both 
Courts.” 

The plaintiff preferred a second appeal 
to the High Court on ths following, among 
other, grounds:—• 

“II. The District Judge failed to .see 
that previous pos.session i.s in itself a 
heritable and alienable interest, whicli 
would give a riglit to possession from a dis¬ 
possession without title. 
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nr. Plaintiff’s vendor admittedly having 
been in possession since the death of 
EUiah’s mother, and the title set up by the 
defendants in denial of Elliah’s title having 
been found against, tlie District Judge should 
have hfld that the plaintiff was entitled 
to recover having regard to rulings like 
Narayafia TiOtv v. Vhormochar (1); Sri Oopal 
V. Aijesha Begnm (2); Krtihvachntyn v. Lin- 

gtjwu (3), 

IV. The lower Appellate Court should 
have held that a tenant like defendant 
could not by claiming title in l.imsclf, 
impose upon the landlord tlie burden 
of proving his title in order to get back 
possession. 

Mr. r. S. Snhrahmnnya Aiyii7-^ for the 
Appellant. 

Mr. 8. (iopalasicmi Ait/ar.gi)\ for rho 
Respondent. 

dUDGMENT.—On the Hndings of facl.** 
arrived at by the District .fudge, we are 
of opinion that he ought not to have reversed 
the District ^[unsi{^s decree. Tlie Disliict 
Judge finds that the owurrship of the 
property is in Veeriali and his heirs, 
Veeriah being the brother of Ellnya. He 
also find.s that lOUiah’s mistre.«s wa.s admit¬ 
tedly in possession 10 jeais before the 
suit, that is, about I'tilS. Ho is also of 
opinion rliat, during the life-time of Elliah’s 
mother, hi.s mistress was payiiig over the 
rental of the property to the mother of 
Elliah, so that possession was not then in 
the defendant. The District Munsif found 
that defendant must have di.apossessed the 
plaintiff in 1005. The District .Judge does 
not say when the disposse.ssion commenced. 
But, on his finding, it must have been at 
the time W’lumtho plaintitT.s tiansferoi’ was 
in possession. Ium* pos.se.'-'sion in 189S being 
admitted. 'J'lie defendatit, tlierefore, had 
not, at any rate, ncqnirc^l a title by prescrip¬ 
tion when the suit was instituted. The 
state of facts, therefore, is fhis, that 
plaintiff and his finnsfci'oi- had po.Bsession 
pi'ioi' to the defendant, who has not arquir'ed 
afitlehy prescription. On tlic.se facts, fhe 
law as laid down l>y this Court is that 
plaintiff, as (ho prior pos.^e.s.sor, has tlie 
right to recover* poFSC.«sion again.st the 
defendant, who cannot shosv hotter title. See 

(1) '>(] M. 514: 13 ,M- L. J. 1 J«. 

(2) 29 A. 52i 3 A. L. J. 775; A. W. X. (JSOO) 264. 

(3J 2U 13. 270. 


Narayana Bow v. Dkarmackar (1), Bliagwan 
Singh v. Secretary of State (4), Sri Qopal v. 
Ayesha Begam (2)i Perry v. Clissold (6) and 
Pollock ou Torts, 8fch Ed., pp. 36? and 370. 
The decision of the Calcutta High Court in 
Afsa Qhand Qaita v. Kanchiram Bagj,ni 
(C) lias not been accepted as good law by 
this Court, and it. is not in accordance with 
several previous decisions of the Calcatia 
High Court itself. 

The District Judge’s decree is reversed 
and that of the Di.strict Munsif restored with 
costa both here and in the lower Appellate 
Court. 

Appeal allowed. 

(4) 10 Bom. L. R. 571. 

(5) (1907) A. 0. 7;h 76 L. .T. P. C. 19; 95 L. I. 890; 
23 T. L. 11. 232. 

(6) 20 C. 570; 3 C. W. N. 5G8. 


CALCUTTA HIGH COURT. 

Civil Rcle No. 661 of 1912. 

May 3. 1912. 

Preseuti — Mr. Justice Mockerjee and 
Mr. Justice Beachcroft. 

JITATi STNGH ano others—PLATST iPFi — 

Petitioners 

i*ersM^ 

Baja KAMAUE3WARI PROSAD- 
Defendant—Opposite Partv 

Jitris-lictiDH —Ca*i7 Court—Shnj of proceedin{f.<—Ej'e- 
rnfinn I'romuUng^ —Derree «f Revenue Court —Suit for 
declnrot'on thut decree hud — Temporary injunction, if 
miiti be {■'isued —iVo praijer for pcrnionent injunction — 
Civil Procedure Code (Act V of 1908^, O. XXXIX, r, 2 
— Inju uetion. 

.\Ulif>ngli a docroo may have boon passed by a Re- 
vonun Court, wbeii it i.s under oxociition iu a Civil 
C<mrt. proceedings may be stayetl by the Civil Court 
if :i suit has be. 11 brought for a declaration that the 
decree was obtained by fraud or was ma<le without 
jini.sdiction and for a perpetual injunction to re.stiaiu 
the ilccroc.holder from executing the decree. 

Ram Lochun Singh v. Jleni Proiuid Knmut'i, I Ind. 
Cas. 933; 9 C. L. J. 125, 13C. W. N. 791, 30 C. 252, 
followed. 

Onhar Singh V. Bhnp Singh, 1C A. 496, dissented 
from. 

Hnt if the suit is brought simply for the declara¬ 
tion and there is no prayer fora perpetual injunction, 
then a temiiorary injunction iimlor Order X.KXIX, 
rule 2 of the Civil Procedure Code cannot be issu¬ 
ed. 

Rule against the order of the District 
Judge of Bhagalpur, dated December 
1911, reversing that of the Sub-Judge of 
Monghyr, dated November 18th, 1911. 
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Babas Oonesh Vutt Singh^ for the Peti¬ 
tioner. 

Baba Satish Ghandr^, Ohose, for the 
Opposite Party, 

JUDGMENT.—We are invited in this 
Rale to set aside an order by which the 
Court of appeal below has discharged an 
order of the primary Court grantinor a 
temporary injunction. It appears that the 
landlord, opposite party, obtained an order 
under sub section (5) of section 70 of the 
Bengal Tenancy Act and proceeded to execute 
it by an application to the Civil Court. The 
petitioner thereupon commenced a suit in 
the Court of the Subordinate Judge for 
a declaration that the older of the Revenue 
Authorities had been passed without jurisdic¬ 
tion and was illegal and inoperative. During 
the pendency of this suit, an application 
was made, under rule 2 of Order XXXIX 
of the Code of 1908, for a temporary in¬ 
junction to restrain the landlord from execut¬ 
ing the order in question. The Court of first 
instance granted this application. Upon 
appeal, the District Judge has discharged the 
order on the ground lhat a Civil Court is not 
competent to stay execution of an order 
madeby the Revenue Authorities. In support 
of this view, the District Judge has referred 
to the case of Onknr Singh v. Bhup Singh 
(1). It does not appear, however, to have 
been brought to his notice tliat this decision 
of the Allahabad High Court has not been 
accepted as well founded by this Court, in 
the case of Ram Lorh m ^ivgh v. Beni 
Frosnd Knmri (2). Thi.s latter decision 
is an authority for the proposition that 
although a decree may liave been passed 
by a Revenue Court, when it is under execu¬ 
tion in a Civil Court, proceedings may be 
stayed by the Civil Court if a suit has 
been brouglit for a declaration that the decree 
was obtained by fraud or was made without 
jjirisdiction and for a perpetual injunction to 
restrain the decree-liolder from executing the 
decree. In the ca.se before us, the ground 
as.signed by the learned Judge for his order 
i.s, therefore, not well founded. But it 
is clear that his order i.s right on the 
merits. An examination of the plaint shows 
that tlie suit is solely for declaration; there 

fl) 16 A. 40G. 

(2) 36 C. 252; 1 [nil. Cus. 933; 9 ('. L. J. 125; 13 
W. N. 791. 


is no prayer for any consequential relief; 
the plaintiffs do not ask f.jp a parpetual in¬ 
junction to re.strain tlia decres-hoMar from 
executing the decree on the ground that 
the decree was made by the Collect>r without 
jurisdiction. An order for tein,p^ra"y in¬ 
junction. such as the plaintiff.s .seek, cxn, under 
Order XXXIX. rule 2 of the Code of 1903, 

be sought only in ail of tiie prospective 
order for a perpetual injunction. If the 
plaintiffs do nob U'lk for a perpetual injunc' 
tion, if, therefore, in t’ne event of tlieir 
success, they cinnob obtairj a decree for 
perpetual injunction, it is clearly nob com¬ 
petent bo them to ask for a temporary in¬ 
junction during the pendency of the suit. 
In granting a temporary injunction, the 
Court acts in aid of the legal right, so that 
the property may be preserved in status qua. 
Saunders v Smith (3), Hilton v. Granville 
(4), Ilinnnn v. Jones (5). Here, however, 
the plaintiffs do not seek a permanent in¬ 
junction in tlie suit, and even if tliey are 
successful, the defendant will be free to exe¬ 
cute tlie decree. They cannot on principle 
etjjoin the defendant temporarily, wlieu, 
upon the disp isil of the suit, and dissolution 
of the temporary injunction, the defendinb 
will hi at liberty to proceed with execution. 
Under these circumstances, we are of opinion 
that tlie District Judge rightly refused the 
application for injunction. But we do nob 
express any opinion npon the questions 
whetlier the proviso to section 42 of the 
SpecifVr RoHef Act. or sub section (5) of 
section 70 of the Hengal Tenancy Act, is a bar 
to the suit as framed. 

The result is that this Rule is di.scharged 
witli cjsts. ^Ve assess tlie !ieai*ing-fee at two 
gold molt nrs. 


(3) (IM'iS) 3 .\[y. an.I (’r. 711: 


Rule ilfs ‘h'trge 1. 

7 L. J. (\. s.'Ch. 2i7; 


2 .Jnr. 491 at. p. .^Ki; 4', |{. R, ajJ 7 . 

t4) (iS4l) Cr. an.l I’ti. 2S? al \> 29J, .5 t U \i. it7 
at |). 303; 1- \i >xv. 133; lo \, .1. Cli. 3:)S. 
to) (IS I I) Cr. un.l Pli. 29 K 
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OUDK JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 396 op 1910. 

May 3, 1912. 

Presenf: — '^U\ Shiart. A. J. 0. 

Miisammat SARAT KUMAR! DEBI and 
ANOTHER—Plaintiffs—Appellants 

V(rs7is 

Bohn BHOLA NATH BANERJI— 

Defendant—Respondr.nt. 

Hindu L^nr-Mitakslinra Ar7,o^? —Davabha^a .<rhonI — 
Manager, UahHiti, of, i„ n Jnint fami'hf ta account — 

Member of an undivided joint 'lamilg, right of, to sue 
)or /n.s f^hare 4/f 

AUlunisrh a nioniher of a joint family 1ms a 
to ask tor a statement of account from Uio inamiffcr, 
}ot ho is not eiitiHod to sn<? tlio luanapfoi' for anv 
. oil account of )iis shan*. 

Ohhog CInindcr ]}og Chotrdhrg v, Pcorcc Mohnn 
Gooho, 13 W. II. 75 (I'\ IL), n'fcrrc'tl to. 

On thi=i point, tlioro in no flilTtu'cnco between the 
Mifal.-ihara and Dagtifdinga SidioDls of Ian*. 

Apppol nprainst an order of Mie Additional 
District Jiidfrp, Lucknow, dated 20t]i June 
1910, iipholdinj? that of the Additional Munsif, 
Lucknow, dated 15(li December 1009. 

JUDGMENT.—Tara Nath Banerjl, hus¬ 
band of Saiat ICuinaii Devi, and fatlier of 
Lalit Mohan Banerji, was a Bengali governed 
by the Pnj/nbhng.t law who was employed 
intheHardoi District. He had a brother, 
Bhola Nath Banerji, wlio is .^itill employed in 
Lucknow. On the 27th January 1905, Tara 
Natli Banerji died. His widow, Sarat 
Kuraari Devi, and hi.s son, Lalit Mohan 
Banerji, the latter cf wlioin is a minor*, insti¬ 
tuted a suit afrainst Bhola Nath Banerji in 
the Court of Mie Additional Muiisif, Lucknow, 
in which they alleered that Tara Nath 
Banerji and Bhola Nath B.inerji were oiiffi- 
nally members of a Ilintlu joint family 
governed by the Ihnjhhh'ig,i law, and that 
after the death of Tara Nath Banerji, they, 
the plaintitls, had separ*;ite<l, although certain 
property in Bengal btdongiiig to the said 
joint family had remained joint. They 
claimed an account from Bhola Nath Baneiji 
wlio, they alleged, managed this said propeity 
in Bengal, and fnrtlier claimed tlie payment 
of such sums as might be found <lue to them 
on tlie account, ai-.d tlie costs of thi.s suit. 

I he learned Additional .Munsif dismissed the 
suit in a judgment, dated l5th December 
1909, liolding that the defendant Blicla Nath 
Barierji wa.s not tlie manager of the property. 
Against this decision, the plaintiffs appealed 


to the Court of the Additional District Judge, 
Lucknow. On the 16th of April 1910, Mr. 
C. E. Guiteman, then Additional Judge, 
passed an order of remand on this appeal. 
In this order, he discussed two points. The 
first was whether the appellants, as a widow 
and minor son of Tara Nath Banerji, were 
entitled to sue the manager of the family 
for accounts. Ho commenced with the 
assumptions tliat there was a joint family, 
that that joint family possessed certain 
property, that Bhola Nath Banerji was mana¬ 
ger of the property, and that the plaiutiffs- 
appellauts were members of the joint family. 
These assumptions are not borne out by the 
plaintiffs pleadings. The plaintiffs were 
not very clear in their plaint as to their 
exact status. They apparently took the 
position that, although they had separated 
in food and income from the joint family in 
question, thej' had left their share in certain 
joint family property unpartitioned, and in 
the management of the bead of the joint 
family. I do rot understand them to mean 
that they remained members of the joint 
family. Tbu.s, when tlie learned Additional 
r)istrict Judge applied, in the course of the 


plaintiff.s-appellants’ case, the hndinga in the 
case of Ohhoy Cliunder Boy Ohowdhry v. 
Te iree Molmn Goohn (1), he made an assurnp- 
tion which the appellants had not made, 
namely, that they were still members of the 
joint family. I do not consider that they 
had taken the plea that they were members 
of tlie joint famil 3 ', and in the circumstances, 
they could hardly have relied upon the de* 


cision in question, which laid down the law 


as to the rigiit of a member of a joint Hindu 
family governed by the TJoyahhaga law to 
sue the manager for an account. The learn¬ 


ed Additional Judge came to the conclusions, 
however, that they were so entitled, although 
he did not decide the question so as to examine 
the grounds, on which the learned Munsif 
had disniKssed the suit, and found that the 
lespondent, Bhola Nath Banerji, was manager 
of the joint Hindu family in question. He 
then referred to the learned Additional 
Alinisif file following issue*__ 

After taking of accounts, wliat sum, if any, 
IS due from the defendants to the plaintiff in 
respect of the parties here in suit?” 

Ihe learned Additional Munsif decided on 
that issue that Rs. 6-12 were due to the appel 
G) 13 W. K.76 (KB.). 
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lantsfrom the respondent under this head and 
remitted the finding to the Court of the 
Additional District Judge. When the ca^e 
came on again for hearing, Mr. C. E. Guiter- 
mau had vacated the office and his place hai 
been taken by Mr. T. K. Johnston. Tiie 
latter oBacer proceeded with the hearing of 
fhe appeal. He came to the conclusion, that 
Mr. Gniterman had not definitely decided 
whether it was within his power to pas.s a 
money-decree and finally decided that he 
was not bound in any circumstances by Mr. 
Guiterman's finding on the order of remand. 
He then proceeded to examine the facts and 
law and to decide the various points raised 
seriafirn. On the firs'; pjlnb, he decided 
that the appellr.iits and the respondent were 
still members of a joint Hindu family 
governed by the D‘iyabhaga law. He next 
decided that the appellants were entitled to 
demand an account, but that they were not 
entitled to any money relief upon the basis of 
such account except by recourse to a suit for 
partition. It is impossible for them to sue 
in this Province for partition of the immove¬ 
able property which belonged to the joint 
family, as that property is situated in Rengxl. 
He further decided that the account given by 
the respoi.dent showed that in any circum¬ 
stances, Dotliing was due from him as he had 
expended the joint family income upon objcct.s 
on which he was entitled to expend tliem 
manager of the family. He accordingly 
dismissed the appeal and upheld the decree. 
The appellants have come before tliis Court 
in second appeal. The first ground of appeal 
is that Mr. Johnston liad no authority to 
re-open the points decided by Mr. Guitermon. 
This is an academic point. I do not find 
that Mr. Johnston as a matter of fact re¬ 
opened points that were decided by ^fr. 
Guiterman. Mr. Guiterman had decided on 
the assumption that the plaintiffs and the 
respondent were members of .a joint Hindu 
family governed by the Dayab'inga law, that 
the provisions ot the case of Obhoy Chunder 
Roy Chowdhry v. Ohhoy Mohnn Qoohn (1) 
governed the case. Mr. Johnston did not 
dissent from that finding. He found that 
the appellant.s and the respondent were 
members of a joint Hindu family governed 
by the Daynbhaga law and that the provi¬ 
sions of the ruling in question governed the 
case. He distinctly states that the appellants 
hfvvearight to sue the respondent for an 


account. Mr. Guiterman found that the 
respondent managed the property^of the joint 
family. !Mr. Johnston is nob sure with regard 
to the views that Mr. Guiterman might have 
had with respect to the law, as indicated by 
the manner in which he framed the addition¬ 
al issue. Whatever views Mr. Guiterman 
may have had with regard to the law, these 
views ould not bo oporative, until the issue 
was decided, and as the issue was decided 
later, Mr. Guiterman had no operative views 
on the point. Mr. Guiterman was at per¬ 
fect liborty to discuss the question as to 
whether any money relief was due to tlie 
appellants. The second ground of appe.al 
refers to a remark in Afr. Johnston’s judg- 
meut, whijh would appear to show that he 
considered that the fa'jb of separation by a 
member of a Hindu jnnt f imily could nob 
ba effected except by an instrument in 
writing. The third ground conte.sts the 
finding tliab the parties are members 
of a j)int Hindu family, and that tlie proper¬ 
ty in Bengal is held jointly. The fourth 
ground conte.sts, amongst other points, the 
manner in whi(?!i the burden of proof has 
been laid in the case. The .above grounds of 
appeal have thus much importance. If Mr. 
John.sb.m applie 1 the principles of law cor¬ 
rectly, hi.s finding as to the fact that the 
family was joint would be final. IP he did 
nob apply the pr inciples of la v correctly, the 
question cxn bs re-opened in .seoinl appeal. 

I am not certain from reiding his judgment 
that he did misinterpret the la.v on the 
suhjeet, bit it is nob wjrfch while to discuss 
the qiesti).) as to whetlier he did or did not 
take the correct vie .v. I have examined the 
evidence on the record and 1 am satisfied that 
there is n)thing to prove that the appel¬ 
lants ever separated from tdie joint family. 
They admit themselves in the plaint that the 
family was originally j )int. Tlie burden of 
proof was distinctly upon them to prove 
the fact of sepiration. After an examination 
of the evidence, 1 am satisfied that they have 
fade i to discliarge this. I accordingly find 
that the appellants are still members of a 
Hindu joint family governed by the Dlyibk^tga 
law, of which the re.spondent is manager. 
With regard to the remainder of the fourth 
ground of appeal, which is to the effect that 
such a suit as this is maimainable without 
adding a claim for partition, I have only 
tliis ruucli to say, I consider that according 
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io the doctrine laid down in the case of 
Obhoi/ Chun'iar Rot/ Ghowlhnj r. Ohhoij Mohun 
(jooho (0. R member of such a family has a 
right to ask for a statement of accDunt from 
the manager. I do not consider that the 
appellants had a right to ask tl^e Additional 
Mansif of Inioknow to grant anything more. 
It has been argued before me by the learned 
Advocate for the appellant that the position 
of a mannger of a Hindu joint family 
under tlie Datjahhaga law is essentially 
different from the position of a manager of 
a Hindu joint family uuder the Mit ikshar.t 
law. I agree that there is a difference be¬ 
tween t\ie status of the manager of the 
former and tlie manager of tl»e latter family, 
hub I cannot admit the proposition that there 
is anything in the D>n/ibhrgi law or in any 
recognized slubhoritat ive pronouncement of 
the Courts on tlie subject that would permit 
a member of a Hindu joint family governed 
by the Dagahh'iga law to sue the manager of 
the family for a money relief to be given 
on the valuation of the beuefits accruing 
to him under his share. The remedy is by 
a suit for partition. 'I’liis much, I think, i.s 
clear from the tilling ropirtel in Ohhuy 
(^hnmh'r Hoy Chouuiltury v. Mohttu 

ft'o(>ho (1;, to which 1 have already referted. 
[t is true that Mr. JusMca Mitter .said in 
his note of leferonce quoted in thi.s ruling, 

He (the managing meinher of such a joint 
family) is entiiled to obtain credit fioni 
his co-parceners f.ir all sums of trioney Inni 
It le spent by him for tlie benetit of the 
joint family, but he is certainly liable to 
make good to them their shares of all sums 
which he his actually misappropriated, or 
which ho spent for purposes other than 
those in which the joint family was interest¬ 
ed.” Hut theie is notliing in this dictum 
to show that the relief open to the joint 
member would !)■' otherwise than by a .suit 
for partition, and 1 think that ^fr. Justice 
Mittor meant that the remedy wouhl i)e by 
a .suit f(»r paitition, for he goes on to say in 
a later portion of his note of reference: 

•Suppose, for instance, that one of the 
members of a joint famili', with a view to 
separate himself from the olheis, asks the 
mannger wliat portion of llie family in¬ 
come lias been actually saved by him during 
tlie period of bis managership? If the 
manager choo.ses to say that nothing hn.s 
been saved, l)ut at the same lime refuse.s to 


give any account of the receipts and dis¬ 
bursements, which were entirely under his 
coutrol, how is the member who is desirous 
of .separating to know what funds were 
actually available for partition?” The finding 
of Sir Richard Couch on the point of law 
was as follows:—**Wher6 there is a joiot 
interest in the property, and one party 
receives all the profits, he is bound to account 
to the other parties who have an interest 
in it for the profits of their respective 
shares, after making such deductions as he 
may have a right to make.” Mr. Justice 
Phear expounded the law as similar to that 
prevailing in English Courts of Equity with 
regard to discovery. He said: “The principle 
that I understand the English Courts of 
lOquity to act upon in these matters is simply 
tliis, tliat a person, who has the control of and 
management of another’s property upon the 
footing of anything which arnounU to a 
confidence or trust reposed in him by this 
other, shall not be allowed to abuse that con- 
fidenc?, and to make a profit out of Ins 
management without the owner’s consent; 
and inasmuch as the question whether or 
not a profit had been made, or what had 
been done, lies, under <he.«,e circumstances, 
solely within the knowledge of the manager 
himself, a Court of Equity will make him 
(lisclo.sB what he has done; in other words, 
will niak-» him to account for his administra¬ 
tion of the property. It is the necessity for 
discovery, as the English Lawyers term 
it, in order to protect the actual owner’s 
right and interest, which founds the jurisdic¬ 
tion of the English Courts of equity io 
cises of thi.s sort.” In the case of Bitla Krishna 
V. Motkiisimi Aynr (2). it is clearly laid 
down that the above decision was under 
the Voynhhaga law. I have been uuable 
to find any clear statement as to the difference 
between the Mitakshara and the Dnyabhnga 
law in this respect. Hut in the recent 

I’reati.se on Hindu Law” by Mr. Golapchandra 
Sarkir, Tth Edition, page 467, I find it laid 
down that witli regard to Ibis matter there 
i.s no difference between the two schools. 
The woids are:—“As regards management 
of joint families by the managing member, 
there i.s absolutely no difference between 

(2) :\Z M. 271; 5 M. L. T. 145; 19 M. L. J. 70; S Iiid. 
Cas. 
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the two schools. The distinction bat ween 
the two schools with respect to the nature 
of the title of co-heirp, and its incide'its of 
alienation and survivorship does not, in any 
way» effect any difference on the present 
qnestion. For community of interest, which 
is a distinctive feature of jointness and upon 
which the question depends, is common 
to both schools” and he has said above: 
“Partition is the only remedy to which the 
other members are entitled for protecting 
their interests if the management be deemed 
negligent and prejudicial to the same.” The 
view which I take upon the point raised is 
this that the right to sue for accounts 
carries a member of such a family no further 
than giving him the materials for a suit for 
partition. But n.s the point has been raised, 

I consider it advisable to add a finding as to 
the manner in which the respondent in this 
case has expended the income of the joint 
family property. Upon the fa3rs, I see no 
reason to suppose that he has either mis¬ 
appropriated any portion of this inome or 
expended it on unjustifiable objects. The 
case, therefore, stands tha: the appellants 
have asked for an account and tliat they 
have obtained a sulllcient account already. 
This much is clear from the record. They 
are entitled to no other relief in this Court 
and it i.s impossible to pass any sort of decree 
in their favour. 1 might have been disposed 
to award them some portion of their costs, as 
the respondent at first did not show mucli 
desire to meet their demand for informa¬ 
tion, but in view of the frivolous nature of 
the suit and of t'ue fact that the time of 
three Courts has been taken up wifcli an 
absolute triviality, I do not consider tliat 
they are entitled to any indulorence. The 
subject-matter i.s practically nothing and the 
appellants must have known all along that, it 
was practically nothing. I do not find that 
the respondent has in any way failed in 
his duty towards the appellants, and in the 
circumstances, the fact that they liave 
brought him into Court over such a tritle, i.s 
sulKcient to justify an exerci.se of discretion 
both in making them pay their own costs 
and also the coats of the respondents 
I accordingly dismiss this appeal vvith costs. 

Appe'il dismissed. 


OALCUTTA HIGH COURT. 

Civil Ram No. .^212 ok 1912. 

June 7, 1912. 

Present :—Mr. Justice Mookerjee and 
Mr. .Justice Beachcroffc. 

PRIYA NATH PAL —Plaintikk — 

PETlT[0.<Et; 

versus 

RAJANI FCANTA PAL-DsKENU.VNr — 

Opposite Partv. 

loo of fichtres, u'ltcthor apiilicahle 

in this coimtnj — I'ntrhiiAt' ofl<(n<l hij plnintiiY in v recii- 

tion Ilf difci'ce il-feti'l inf .Vo. '2 ^(it'Oirinfj of crops 

bij ilcfenJiinf No. 2 offer jilniiififf's purch iso—Jicmovnl 

^f crops bij ilefcndfnif l\o. 1 — (itle tocrops — 

S‘*it for vuhie of crop.-i. n lnlhcr sn<fninobh\ 

The Rugli^h law of lixtnro.s csimioc be applied in 

this countiy as lj,xso<l on eipiitalilo groiimls. 

Afu/i: V. Jtnsil: Lit (llio^h, 0 liid. Ciis. 7l)H, 37 

C. Hl‘5; U C. \V. S. 902; 12 C. L. J. 2J-'}, followed. 

jdaintilY, in oxocatimi of a dotrree for rout 

against tlie 2iiil (Itdoinlmt, purebused a liolding on 

Mav 19. 1911. H * otr^aimsl delivery of posso.ssiou 

through Court on .August ID. Crops hail then been 

■'■rown bv tlxc secoiul defendant and thev riunained on 

». * 

tlio land till December 2o, when they weie out and 
taken uway by the lust didonilant. 'I’ho idaintitV 
brouglit this suit on the groun I that ns the crop.s wer3 
grown after his piiroliase !>;.• the second iLd'endant on 
land, the title wlierido lijnl vested in liim, the crop.s 
becaiiio his property: 

llcl'l. that the suit ivns not .sustaiiiabh'. 

L -p^i'ijh V. Xi'iiir Khosio, 2L 2 t C referred to. 

Rile ag.iins^. tlie decroo of t.lio Smill Gauss 
Court Judge of Mid lanire, da^ed .M iroli .SObh, 
1912. 

B ibu S trat OU'iuIru Jf'ip Chow lhry and 
Sufi /1 (^li irttii Siiih‘ 1 . fill’ tlie Pei itioner. 

Habu Bipin Biiuri f'Ui is\ (.Junior) and 
Unmcdi Oii'ifnlrii Sen, foi' Mie Opposite Party. 
.lUDGMR.V r.—Thi.s R ile i.s directed 

against a de:iruo by wlueh tfio .suit of the 
petitioner f ir value of cr.ips g<-.)wu on. bis 
land by tliesec)i!<l defeud-int li is been dis¬ 
missed. The petitioner alleges that in execu¬ 
tion of a decree hn- rent, agaiii.st. the second 
defendant, he piirchas^-d the holding on the 
19th May 1911, that ho ohtalnoil delivery of 
po.sso.ssion tliroiigh Court, on tlie lOtli August, 
and that, the crop.s grown theiexn by tlie 
.secJiul defendant were unlawfully cut and 
taken away by tlie (iist defeiulant on the 
25th i^ecemher. Ilis contention i.s that as 
the crops were grown after his purchase by 
tdxe second defendant on land, the title where¬ 
to had ve.sted in I uu, the crops became hi.s 
property, and he is, cmsequently, entitled to 
the value thereof. The learned Srn-all Cause 
Court Judge has negatived this claim and 
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dismissed the suit; in our opinion the view 
taken by him is correct and his decree must 
be affirmed. 

It was pointed out by this Court, in the 
case of Mofiz Sheikh v Bnsik Lai Qkoth (1), 
that the English law of fixtures cannot be 
applied in this country as based on equitable 
grounds. No doubt, under the mpdia?val 
English liw, as laid down in Bracton, what¬ 
ever is planted, sown or built in belongs to 
the soil, if root has struck; or, as Britton and 
Eleta put it, if trees are planted or seeds 
sown in the land of another, the owner of the 
soil becomes owner also of the tree, the plant 
or the seed as soon as it has taken root. But 
that has never been the law in tins country. 
On behalf of the petitioner, however, reliance 
was placed upon the text of Narada quoted 
in the case of Mn^z ShiekJi v, Rasik Lai Ohosh 
(0. where it is stated that if a man had 
been residing on the ground of a 
stranger without paying rent and against 
that man’s wish, he shall by no means take 
witii liitn, on leaving it, the thatch and timber, 
lb will be observed, at the out.set, that this 
does not specifically apply to growing crops 
It must further be remembered that, in the 
case before us, tlie second defendant must 
liave continued in occupation of the land with 
tlic acquicscei <*e of the plaintiff after his 
purchase. As already slate<l, tlie sale took 
place on the 19lh May; pos.session wasdelivered 
to tlie plainlilT on tV.e IPth August; the crops 
were then grown by the seciml defendant and 
reniaintdon tlte land till the 25tli December. 
During this period extending over many weeks, 
the second defendant must have lieen in actual 
occupation of the land, altliongli, in tlie 
eye of law, possession might have been 
with tlie plaintiff. Neither autliority nor 
principle can be invoked in support of tfie 
propo.sition that merely bccin.se tiie plaintiff 
became tlie owner of tlie land on the lf)tli 
May, and the crops weie grown thereon by 
the sfcond defendant after that elite, the 
ciops, as soon as tliey sven* grown, became 
tlie piopetfy' of tl'.e plaiiititf. 'I'lie view wo 
take* Is snppoitc'd by the case of L/-ft Sinijh v. 
Niiiiiif Kfmsiii (2), where, in a suit for re. 
eovf^ry <»f damage^s for value of the fruit 
crops taken away by the defeinhint from a 


(1) a; 14 \V. N- 

1 li'l. > ’:is. 

Ci) 2 ] C. 2 1 1. 



12 C. 



garden alleged to be in the possession of 
the plaintiff, it was held that the fact that 
the plaintiff was in possession was sufficient 
to support his title to the damages claimed. 
In other words, if in the present case, the 
second defendant had brought a suit against 
the plaintiff, assuming that the latter had 
by force removed the crops, his claim would 
iiave been successful. Consequently, a suit 
by the plaintiff against the second defendant 
for the value of the crops gpown by the 
latter cannot be sustained. The plaintiff 
may po.ssibly be entitled to mesne proBts 
against the second defendant if she c‘)ntinaes 
in occupation of the land after her title had 
been extinguished by the execution sale. But 
there was no claim for. mesne proBts made 
in the Court below and nothing in this 
judgment will affect the title of the plaintiff 
to recover mesne proBts from any person 
who may be found hereafter to have kept 
him out of possession of the land. 

Tlie result is that this Rule is discharged 
with coats. We assess the heaving fee at 
four gold 


Rule difcharge 1. 


CALCUTTA H:GH COURT. 
Skcono Civil, Appeal No. 322 op 1910, 

March 14, 1912. 

Preseuf: — Mr. .Justice Harington .and 
Mr. .Tuatice Mookerjee. 

^f(^h'lrnja BIRENDRA KISBORE 
ANI K. A B AH A D U H —Plaintiff— 

Appellant 




BHUBANESWAR.! and others — 
Defexoants—Respondents. 

Lnnilloril onii tennnf—One nf several tenanfs regia- 
ti re.f in lantUonVa hnaka-^,^iiif for rent ngainat him — 
liis'‘f'>{iner hg him —ForJeitnreSnit for ejeclment 
ii>iaii,<t all tenants, not maintainable —.Ir/ of disclaimer 
not ifilhrn seof-e of anthorifi/ — Partial forfeiture. 

No. 1 ulono was. ipgisterod ns temint in 
n'.s|K*ef of a lioMing in tlio book.s of tho l.iiullord, the 
plaintilV, llioiiyli ilofoiidants Nos. 2 anilHalso wort* joint¬ 
ly iiitc*Jvst<Ml in tin* tenancy. The plaintiff snod do- 
Icndant No. I for re*nt. Tilt* (tefondant No. 1 denied 
tin- litln ot tiu* plaintilT ami the .suit was dismissed. 

I he [daiiililT ihen su<*d to eject all tho dofondaiits on 
llic ground that tlio tenancy was forfeited by 
disclaimer. 



INDUS OASES. 


62l 


Vol. XV] 


COLLBOTOR OP MM.DAH V» NIRODE KAMtNl DE3rA, 


Hehl, that when defendant No. 1 repadiabed tho 
tenancy, he acted beyond the scope of his authority; 
that, therefore, his disclaimer could not operate as a 
forfeiture of the tenancy, in so far as the second and 
third defendants were concerned, that there could not 
bea forfeiture of a tenancy in part, and that the claim 
for possession was not maintainable. 

Appeal from tbe decree of the Sub-Judge 
of Noakhali, dated November IS-.h, 1909, 
modifying that of the Second iluuoif of l^eni, 

dated March 8r.h, 1909, 

Babus Dwarkn Nath Chakravarti and 
Oobinda Chandra Dei/ Rot/, for tbe Appellant. 

Babu KhitUh Chandra Sen, for the Re¬ 
spondents. 

JUDGMENT.—This is an appeal ou behalf 
of the plaiiititt in a suit for ejectment, and, 
in the alternative, for assessment of rent 
under section 157 of the Bengal Tenancy Act. 

It appears that the first defendant alone 
is registered as tenant in respect of the 
disputed land in books of the landlord, 
though the second and the third defendants 
also are jointly interested in the tenancy. 
The plaintilf sued the first defendant for 
recovery of arrears of rent. That defend¬ 
ant denied the title of the plaintiff and the 
result was that the aclion for rent was 
dismissed. Tlj^ plaintiff now sues to eject 
all the defendants on the ground that the 
tenancy has been forfeited by disclaimer. 
He also prays that if the tenancy has not 
been forfeited, fair icnd equitable rent may be 
assessed. 

The Court of first instance declared the 
title of the plaintiff but dismissed the claim 
both for possession and assessment of rent. 
Upon appeal by the plaintiff, the Subordinate 
Judge has declared that tfie title of tlie first 
defendant as tenant lias been forfeited; but 
lie has held that tlie plaintiff is not entitled 
to a decree for possession as the second and 
third defendants are not liable to be ejected. 

In the present appeal, it has been argued 
on behalf of the plaintiff that the tenancy 
has been foifeited and that he is entitled 
to eject all the three defendants. It has 
been contended in substance that as the first 
defendant was allowed by the co-sharers to 
represent them in the books of the landlord, 
the disclaimer by him operates as a forfeiture 
of the tenancy invrespect of all the persons 
interested rlurein. In our opinion, this 
argument is obviously fallacious. 

It may be conceded that as the first defend¬ 
ant represented the tenancy iu the b)oks 


of the landlord, he was entitled to bind his 
co-sharers for the purposes of the tenancy; 
but when he repudiated the tenancy, he must 
bs taken to have acted beyond the scope of 
bis authority. Consequently, his disclaimer 
cannot operate as a forfeiture of the tenancy 
in so far as the second and third defendants 
are concerned. It is further clear that there 
cannot be a forfeiture of tlie tenancy in part. 
The position, therefore, i.s that the tenancy 
still subsists and the suit for ejectment must 
fail. But there is no reason why the plaint¬ 
iff should not realise rent from all the 
defendants on tho footing tliat the tenancy 
still continues 

The result is that the decree of the Sub¬ 
ordinate Judge is discharged, and in lien 
thereof it is declared that the claim for eject- 
mDut must be dismissed. The case is remand¬ 
ed to the Court of first instance in order 
that the plaint may be amended and the 
rent payable in respect of tlie tenancy de¬ 
termined. The defendants are entitled to 
their costs of this appeal as also of the 
appeal before the Subordinate Judge. The 
cj.sbs iu the Court of first instance will abide 
the result. 

Case remanded. 


CALGUrTA HIGH COURT, 

Civil Rule No. 951 of 1912. 

June 24, 1912. 

Vresent-. —Mr. Justice Stephen ani 
Mr. Justice Richardson. 

COIjTjECTOR of MAbUAH —Petitioxkr 

rciA’xs 

NIRODE ICAMINI DEBYA— 

Opposite Raktv. 

itonrl-fcc — hh'L Ij.'Ucis (»/ Adminintration - 

to ot: iiii'l ——fu'iw.s vit’ce of cstute iibovc 
lint rnjH'Cis — Wlii.’tlicr Jec 

p iijiiiifi: ttti n>:t v tf'i:—Court A''t (\'Ii of iH70), 

6, lU ('•<««), /. 10 /v, Sde dnh- I, No. 11, Sdn'dutc III, 

Form. 

It) (viii) ;m'l X<». 11 of Suiioiliilo 1 of the 
Court Feu-' Art. exempt I'imui liuhility to feo5 I’robatu 
or Li'tter.s of Ailiniuislrution where the umouiit or 
viihio of th'* |»roperty, in re.spcet of whicli tho grant 
i.s iivaile, iloe.s noi- exceo'l one thoii.'.iiul rnpec‘j«. Tliis 
exemption, lio^vovor, applies only in cases wliere tho 
grtj.si viiluo of the property Joes not e.vcjod one 
tltous:in<i jaipee.-i. 

Tlie fee inentionetl iu 11 of ScheJule [ is to bo 
paiil tin the valuation mentioned iu Schedule III, ami 
is to bo paid on tho not value of the^[»roperty. 
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Wlievc the "ross vuhiu is ;vbovo and the not ^aluo is 
below* ono thousand iui)ocs:, a foo of two per cent, is 
payable on tlic not raluo. 

Rule ugainst the order of the Munsif of 
Maldah, dated June 17th, 1911, as also the 
order dated Xovemher 1-itli, 1911, on an appli¬ 
cation for review of liis previous order. 

Jlr. Kenrick^ Advocate General, and Babu 
Cfmrtm Mitra, Senior Government 
Pleader, for the Petitioner. 

Biibii Krishna Kamal for the 

Opposite Party. 

JUDGMENl’.—In this c.ase, Nirodo Ka- 
inini Oebya, the opposite party in the present 
proceediTig.^, applied for Letters of Ad iii* 
nistration of the property of her deceased 
husband to the Munsif of Maldah who was 
the Delegate for the pni po.se of granting such 
Letters under the Probate and Administration 
Act, It i.s admitted that the gross value 
of the estate was Us. 1,9S5, and that the 
liabilities amrmnted to lls. 1,009, giving a 
net value of Us. 976. 'L'he Delegate held 
that a.s the net value did not exceed Ks. 1,000, 
no Pourt fee was payable. On a review, he 
refused lo set this order aside, and a Rifle 
has been granted to show cause why it should 
not- be set aside. 

A preliminary objection has bjen taken 
that we liave no jurisdiction to interfere 
either under sootivin 115 of the Code or 
under section 15 of tlie Cliaiter. After 
hearing arguments on tlie point, we hold that 
we have jurisdiction to interfere under the 
latter enactmemt. 

The cmtentioii of the petitioner ia that 
(\)iirt-I’ee.s are payable on Mie net value of the 
I'.slate in respect of wliich Probate or L5tter< 
of Admiui.stratiisn are asked fur, and that no 
<le(luctit)n i.s to be mad.e if that value is below 
one thousand rupees. The opposite party 
contends tliat the decisijm of tlie Munsif is 
correct. 

t 

The question is purely one of the construc¬ 
tion of the Court Kees Act of 1870. Sec¬ 
tion t) of that Act- is llu* provision by which, 
except in tlie case of Migh (knirtfi, the fees 
specified in tlie Act arc made payalile. By 
section 19K. however, that .section does not 
anply to grants of I'rohates and Letters of 
A<liniiiistiation, but fees are made payable 
on them by .section 19 I, which is as follows; — 
“No order, entitling the petitioner to tlie 
giant of Pi ohate or Ijettei s of Adrainisf ration, 
Bhall be made upon an application for such 


grant until the patitransr has died in the 
Court a valuation of the property in the form 
S3b forth in the third Schedule, and the Court 
is satisded that the fee mentioned in No. 11 
of the drsb Schedule has been paid on such 
valuation.” Now, without labouring the 
point, it is safe to say that the valuation ar¬ 
rived at by following the form set out iu the 
third Schedule is a valuation of the net value 
of the property and that the fee mentioned 
in No. 11 of the drst Schedule is a fee calcu¬ 
lated on gross value, being two per cent, on 
‘‘the amount or value of the property in res- 
p?ct of which the grant or Probate is made,” 
which is unmistakeably a description of gross 
and not net value. Bab the fee raentionedin 
No. 11 is to be paid on the valuation mention¬ 
ed in Schedule III, and we have no hesitation 
in reading this as providing that two per cent, 
is Uf be paid on the net value of the property. 
Then the q'le.stion arises what is to happen 
in such a cisc as the present, where the 
gross value is ab^ve, and the neb value is 
below one bhoiisaud nipae.s. Tlie Act con¬ 
tains two provision.^ in favour of properties 
balow this limit. These are sectian 19 
(viii) and No. 11 of the first Schedule, which 
areouched in similar terms, and exempt 
from liability to fees Probate or Letters where 
the amount or value of the property in res¬ 
pect of which the grant is made does not 
exceed one thousand rupees. But we have 
already said that tlie.se terms in No. 11 
indievte gro.ss value. Therefore, the exemp* 
tion provided by these enactments applies 
only in cases where the gross value of the 
priperfy docs not excesi one thousand 
rupees. 

D- follow.s that the Munsif in tliis case was 
wrong ill lioldtng that a fos was not piyable, 
as it was payable, though on the net value. 

We may add tliab section 19B has no 
applicition to the prc.sent case, as it merely 
enables tlie Chief Controlling Revenue 
authority of the Province, in this case the 
Hoard of hevenue, to give relief in certain 
cisfs, wliich is an act of the Executive 
uuthoriry with which the Mun«if was not 
concerned. D is to he observed that sec¬ 
tion 19H was added to the Act as it originally 
slooil by .4ct Xtll of 1875, and sections 191 

and HMC and Schedule H[ by Act Xt of 

1 ^ 09 , 

As tlie original order of the Munsif ia 
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wrong, this Rule must be made absolute and 
the order is set aside. ■* 

It is not, however, necessary, that we 
should make any farther order in the case. 
We make no order as to costs. 

Rule made absolute. 


MADRAS HIGH COURT. 

SecoNO OiViL Appeal No. 2095 OF 1910. 

April 19. 1912. 

Present: —Mr. .lasbice Wallis and 
Mr. .Tustice Ayling. 

JUTURI NAGIAH— Appellant 

lersvs 

ARTPARALA VENCATRAMA 
SASTRUTjU and othbrs—Respondents. 

Specific Relief Art. (1 oj 1877), lo—Sperific pcr^ 
onnnncc of contract of sale—Afircemcnt hy manager of 
Joint Jamily—Other memhers not parties—Enforcibility 
of the contract. 

Section 15 of the Specitic Uelicf Act applies wlioro 
a member of an umlivideJ Hindu family agrees to 
RL'U part of the joint property in which ho ha^ only a 
share. 

Whore the inanai^ini; member of a Hindu family 
agrees to sell the family property and the other co¬ 
parceners are not parties to the u'^rccincnt, and it 
is found that the ap’rooment is not binduni on tlur 
latter, specific performance of the contract c.uinot be 
enforced. 

Kosnri Rtimorajit v. Icalury Ilfininliuyoin, 25 M. 7-1; 

12 M. li. J. -iOOj Srin/vii.Ki R.'.lili v. Siriiriiiifi Itc<ldi, 22 

M. 320; 4 Ind. Cas. 506; Poioihi Rnhharnni nr.lh/ v. 
Vadftino'li Sesha Chcfloin Chetfy, 33 M. 3.)0; / M. t. 1. 
137; 20 M. L. J. 328; .5 Ind. Cas. 70, c.xplaiticd ami dis¬ 
tinguished. 

Nuirkcn v. Ai>iifh.<ah<i ifii hicr. ‘ 1012)1 M.W. 

N. 87} U M. L. T. H7; 22 iM.L.J. 2.57-- 13 Ind. Cas. 471, 
referred to. 

Ilarrcft v. liimj, 2 8m. iV Gill'. 43, «lis(in;^ni^hed. 
Second appeal against ihe tlei'iee of tlie 
District Court of Guntur, in A. S. No. 

13 of 1908, presented against tliat of 
the District Munsif of Tenali, in O. No. 

238 of 1906. 

Messrs. E. Venettamma .Sunna and P. 
Nogabushmim, for the Appellant. 

Mr. T. Vrahasam, for the Respondents. 
JUDGMENT.—This is an appeal from 
the decision of tlie lower Courts refusing 
specific performance of a contract of sale 
entered into by the 1st defendant, w'no is 
the managing member of the family and 
against defendanis No.s. 2 to A, hi.s major sons, 
and defendaut.s No.s. 5 to 8, his minor sons, 
who appear by their guardian, the lab 


defendant. The lower Courts have both 
found that this contract is not binding on 
defendants Nos. 2 to 8 and the question which 
we have to decide is, whether specific 
performance should in these circumstances be 
granted or not. 

have been referred to a decision in 
Kosun Ramnrjju v. Icalunj Ramalingam 
(1), in which it was decided, without 
specific reference to the provisions of the 
Specific Relief Act, that the proper course in 
such cases as this would be to give a 
decree for specific performance of the whole 
of the contract against the Isb defendant 
leaving it to be settled in future litigation 
what passed under the conveyance. 

Another case to whicli we have been 
referred i.s Srinicast Rcddi v. Sivarama 
Redli (2), ill whicli, similarly, a decree was 
granted directing tlie first defendant to sell 
the whole land without determining whether 
such a sale would bind the 2nd defendant. 
In that case, the provisions of section 15 of 
the Specific Relief Act were referred to and 
it was observed that, “section 15 of the 
Specific Relief Act would be applicable only 
if the Jsb defendant had no interest in any 
portion of the property agreed to be conveyed 
as in illustration (a) or is unable to convey 
such portion as in illusti-ation (f/) to that 
section.” 

In Vonaha Sidibiiraw' Ueddy v. Vadninndi 
Sesha Chall im ('hvfttji’d), tlie Uourt consider¬ 
ed it unnec-^s.sarj’ to express any opinion as to 
the cuTt'ctnes.s of the observalioii that we 
have just citetl and I’ofuseil in that case to 
grant a decree fur specitic performance of 
tlie whole ^contr.ocb distinguishing the 
previous case on tlic ground tliat tlie con- 
fiacb before them was one entered into on 
behalf of the niinor.s as well, but gave tlie 
plaintilf the benefit of tlio latter provision 
of section 15 of the Specific Relief Act. 

In (lovindt Nac'wii v. ApathsaJiayii Iyer 
(4), tlie.<e case.s were again considered and 
Srinivos i Jfc Idi v. Sivarama Reldi (2) was 
distinguished from Ihe case before the 
Coiii't and was exi>lairicd as proceeding on 


(H 26 M. 7-1: 12 .M. L. I Joo 

(2) 7.1 -M. a20; 4 In t. Cas. 506. 

(3) 33 M. 3.V.I; 7 M. L- T. 137: 20 M.L. J. 
Ca.-. 7‘J. 
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yl) (1012) 1 M. \V. N. 87; 11 M. L. T. 87: 23 
>7; 13 ind, Cas. 471. 
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the ground that an undivided father hag 
an interest in every portion of the undivid¬ 
ed property, and that, therefore, section 15 
of the Specific Relief Act does not apply. 
To us, however, it appears tliat tlie consider¬ 
ation that an undivided father has an 
interest in every part of the undivided pro* 
perty in no way takes the case out of the 
opeiation of tlie section which runs thus: 
“Wherea party to a contract is unable toper- 
form the whole of his part of it and the part 
which must be left unperformed forms a 
considerable portion of the wliole, he is not 
entitled to obtain a decree for specific per¬ 
formance.” We think the words of the 
section apply where a member of au 

undivided family agrees to sell part of the 
joint property in which lie has only a 

share and the present case is a particular* 
ly plain onr, because, according to the 

plaintifl’s own evidence, the 1st defendant 
agreed to get tlie other members of the 

family to execute the sale deed. 

Farther, the contract has been decided 
in the present suit not to be binding on the 
other members of the family and a decree 
for speeitic performance against the first 
defendant only would bo merely encourag¬ 
ing useless litigation. We may add that 
Burrett v. Uiug (5) is no authority on the 
persent point as the facts were entirely 
different. 

Tlie plaintiff does not claim the benefit 
of the latter part of section 15 of the Specific 
Relief Act, and we dismi.ss the appeal with 
costs. 

AppCiil dismissed. 

(.-)) 2 Sill. A- Cifi’. -lit. 


CALCUTTA HIGH COUUT. 

SfCOM) Civil Arn-Ai.s Nos. 13813 and 1400 

OK 1910. 

Apiil 1?, 191*2. 

Present: —Mr. .liistioe Moolcerjee and 
Mr. Ja.stice Carndulf. 

RAMDAII1N ilOY— [)kkl.nd.»nt— 

Al'I’f-a LANT 
versus 

DHANWANTRI KOKR and others— 

PlAINTIKK.S— R KSFONDh NTS. 

—.l(0;u'ssi6i^0fy — .• /(*r rent ot'tniued hy 

co..<li uvr Inndloyl — n fidinist-iblc in another nuitj'or 
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rent by (mother co-sharer^Tenancyuviderone contract — 
Proportionate share of entire rent payable toeachcO’Sharer 
—Co^sharer made pro forma defendaiH in first mit. 

When a tenant holds on one contract of tenancy 
under the entire body of landlords, each co-sharor 
landlord claiming to collect rent proportionately to 
l»is share of the entire rent, a decree in a suit for 
rent against the tenant obtained by one co- 
sharer landlord, in which the other co-sliarers 
were made pro fonnn defendants, is relevant to provo 
the entire rent and is thus admissible in evidence in 
proof of the r<atc of rent in a suit for rent by another 
co-sharer against tlie tenant. 

Abdul Ali V. Rnj Chandra Das, 10 C. W. N. 1034 and 
lepn Khan v. Ryoni ihhun Das, 25 C. 522, 2 C. 
C. W. 501, distinguished. 

Appeal from the decree of the District 
Judge of Shahabad, dated December 14th, 
1909, modifying that of the Munsif of Arrah, 
dated June Sbh, 1909. 

Rabu Raghunatk Singh^ for the Appellant. 
Baba Oh'indra Sekhar Pershad Singh, for 
the Respondents. 

JUDGMENT,—Tliis is an Appeal on be¬ 
half of the defendant in a suit for rent. The 
question of law which requires consideration 
is whether the decree in a previou.s suit for 
rent by a co sharer of the plaintiff against 
the defendant, is admissible in evidence in 
proof of the rate of rent. The District 
Judge, in support of the view that the decree 
is admissible in evidence, has pointed out that 
the plaintiff was made a pro forma, defendant 
in the previous suit for rent and has relied 
upon the deciaion of the Judicial Committee 
in the case of Ram RatiJan v. Ram fitarain 

(1) . Against this view,, it lias been argued 
for the appellant, on the authority of the 
decisions in the cases of Abdul Alt v. Rai 
Chandra Vas (2) and Tepu Khan v. Rajani 
Mohun Dus (S), ihnt the decree is not ad¬ 
missible in evidence, because it was obtained 
by a co-sharer landlord. In our opinion, 
thcro i.s no foundation for this contention. 
The case of Abdul AU v. Rai Chandra Das 

(2) , where it was stated that a decree by a 
co-fcharer landlord is not admissible in evi- 
deuce as to the rate of rent in a suit brought 
by anotlier co-sharer, does not lay down 
any n.flc-xible rule of law, and is clearly 
distinguislmhle; in that case, the .subject- 
niaUtr of tlie two suits was different and the 
plamtifT in the later suit was not a party to 
the pievious suit. Similarly, h, the case of 
Upn khan v. Rujani Mohun Das (3), it was 

(1) 22C. 5:^3; 22 1. A. CO. 

(2) IOC. W. X. 1(84. 

CD 25 C. 522, 2 C. W. X. 501. 
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pointed out that the decree was not admissi¬ 
ble because the title to the one-third share 
in dispute in one of the suits was different 
from the title to the share in controversy in 
the other litigation. In our opinion, the 
true test to be applied in a case of this des¬ 
cription is, whether or not the decree ob¬ 
tained in the previous suit is relevant for the 
determination of the question raised in the 
subsequent suit. To take a concrete illustra¬ 
tion; suppose the allegation is that the 
defendant holds on one contract of tenancy 
under a body of landlords, each of whom 
collects rent proportiouai-ely to his share; it 
is clear that the decree obtained by one co- 
sharer landlord is relevant to prove the terms 
of the entire contract of tenanej', and. there¬ 
fore, to prove the rate of rent at wliich an¬ 
other co-sharer is entitled to collect rent. Ou 
the other hand, assume the allegation to bo 
that the tenant holds on distinct cjutracts 
of tenancy under different landlords; a 
decree obtained by one co-sharer would not 
be relevant to prove the terms on which the 
tenant holds under a co-.sharer. This is the 
true import, of the observation of Sir James 
Maclean, C.J. in Tepu Khnn v. llijani Mokan 
^ 0 $ (3) tliat t\\o title to the share in dispute 
in the later suit was not identical with the 
title of the share in controver.'jy in tho earlier 
litigation. Tested from tliis point of view, the 
cOTiteution of the appellant in the eiso b.ifore 
us musj be overruled. The tenant holds on 
one contract of tenancy under the entire body 
of landlords; each co-sharer claims to collecti 
rent proportionately to liis share of an entire 
sum; this explains Imw the present plaintilf 
was joined as a pro forma defendant in tho 
former suit by hi.s co-sharer; the decree ob¬ 
tained tlierein is clearly relevant lo prove 
the entire rent and thus admis'.^ible to esta¬ 
blish the allegat-iou of tlie plaintitf. 

the result is that the decree of the District 
Judge must be allirmed and this appeal «lis- 
missed with costs. 

It is conceded that this judgment will 

govern the other appeal (S. A. Xo. 1400 of 
1910), which is also dismissed with co.st.s. 

Appeals disinissp.I. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 339 of 1910. 

June 20, 1912. 

Present: — Justice Chamier aud 
Mr. Juslice Piggott. 

The collector op FARRUKiHABAD 
—Defendant—Appellant 

versus 

GAJRAJ SINGH —Pr.iiNrirp— Respondent, 

Evidence Art {I of lS72r, 32—Entrij of faniihjvo- 
lationship in Panda's hook — .idmissibilifi/ of secondary 
evidence —Rejection in appeal 

Kiitries in Paiula’s ro^jistor or note-books are ad- 
missiblo in ovidenoo upon a question of family pedig¬ 
ree but they elionld bo received with caution and sub¬ 
jected to sov'oro SCI utiny in order to guard against 
tlio possibility of fabrication. 

Kidkn Pravid t. Mntlvcra Prasad, 30 A. 610; 13 
C. \V. X. 1; IS iM. li- J. 424. -1 M. L. T. OSO; 10 Bom. h, 
R. lOSSj 8 0. L. J. 447; 0 A. L. J. 701; 11 O. C. 3(12; 
3 > I. A. lOGj 1 Ind. Cas. 175, referred to. 

Secondary evidence of a docninent sliould not b© 
rejected ou appe vl m.^rcly on the contention, that 
tho los.s of the original has nut been satisfactorily 
jnoved. 

Harripria Dehi v. Rnk'niiii Debi, ly C. 45S; 19 I. A. 
79, followed. 

First appeal from the decision of the 
Subordinate Judge of Farukhab.id, dated tho 
10th of May 1910. 

The H'ju’ble Ur. i^undsr L il, for the Appel¬ 
lant. 

Mr. J. N. Cho’idkrt' (with him Dr. Tej 
B ihidurSipru). f.ir tlie Respondents 

JUDGMENT. 

PiGGorr, J .—We ai-e deiling in this case 
with the alTiirs of a family of Panwar 
Tiiakurs who, according to a tradition 
embodiel in the .Settlement Records, trace 
bi?k tlieir descent to one Ran Sheopal Singh, 
who cimo into the FarrukhabiJ district 
from the Deccan .s)tn3thlng ov’er six hundred 
yeir^ago. Ili^ famdv a'oq lireJ considerable 
lauded property in Farrukhabad and across 
tho Oudli border in HirJoi. Ifc broke up 
into several branches, but the evidence shows 
that tho village of Wazirpar in tdie 
Fairukliab.id district was looked upon as the 
head qaarter.s of the family. The branch 
with whicli we are iiumeJiately concerned 
luul its I'.ead-quarters at Allahganj iu the 
same district, and tlie group of villages 
owned by them was known ha 'faltiqi. 
AUahganj”. There are other indications iu 
the evidence beside.s tiie use of this name that 
the status of the family at oue time ap¬ 
proximated more or less to that of an Oadh 
taluqidari estate. At the time of the Mutiny 
the owners of "'taluqa AUahganj” were three 
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brothers, Lekha Singh. Hemauchal Singh 
and Dammar Singh. The first named was 
The eldest, and he had one son, named Gopal 
Singh, the other two died childless. The 
family was deeply involved in the Mutiny 
and svos severely dealt with by the Govern* 
ment in 1859. When this day of recknoning 
came, it is clear that the three brothers, 
wliatever may have been the actual state 
of things before 1857, found it convenient 
to represent themselves as entirely separate 
in estate, and as each owning one*tlurd 
share of the villages forming the 
This position was accepted by Government, 
and was to the advantage of the family 
because Government had nothing against 
llemanchal Singh personally. He was ac¬ 
cordingly left in undisturbed possession of 
one-third of tl.e family estate^ Dammar 
Singh’s property was 0 )nfiscated, but it 
appears that- either the whole or a on- 
eiderable portion of it was shortly afterwards 
restored to his ^willow, }>lHsitn>nat Dular 
Kuar. Dekha Singli had been deeply con¬ 
cerned in the doings of the mutinous 
sepoj's; he was tianspoi'ted for life and all 
his property c>nfisc.ite<l. It is clear that 
no reservation was male in favour of G>p:il 
Singh and that the whole of fjekhi Singhs 
one-third share in the estate was lo.st to the 
family; Gopal .Singh ha',1 in fac‘. been arreste i 
along with his father, and it would seem that 
he only escaped transportation on tlie grounr. 
of his youth. Mom mchal Singh was left as the 
virtual head of the family; being childless him- 
self, it would seem that lie felt himself bound 
to do something for his elder brother’s 
family. He probably felt that any disposi¬ 
tion of his property in favour of Gopal Singh 
might lead to trouble but Gopal Singh had 
two minor sons, Kan.var Bihadur Singh 
and Dal Bahadur Singh. The former of 
these, tlie elder brother, was virtually 
adopted Henianchal Singh wiio finally 

placed matters beyond dispute by.e.xecuting, 
on November lOth, 1875, a formal transter 
of hi.s entire property by' way of gift (tide 
paper No. <59 at page -l-t It.) in iavour of 
the said Kunwar liahadnr, tlien still a 
minor. Tlie next point to be noticed in 
tlie bistory of the family relates to the 
years lS78-9. Mtisinntnut Dular Ivuai', widow 
oi Dammar Singh must have got into 
dilliculties, and on January 20th, 1879, we 
find her oue-third share in the two 


villages. AUahgani and Islaraganj, put up 
to auction sale and purchased (nominally at 
any rate) by Gopal Singh. {Vide papers 
No. 155 at and No. 74 at 34A. of the 

printed books). In the year 1888, Xunwar 
Bahadur Singh died without male issue, 
leaving a young widow, (aged about 22 years, 
according to a paper No. 152 at 67R>) 
liusaninxat Phul Kuar, who is the real de¬ 
fendant in the present suit. A dispute 
immediately broke out between this lady 
and her late husband’s brother, Dal 
Bahadur Singh. The latter seems to have 
taken possession of as much of his late 
brother’s property as We could get hold 
and Piiul Kmiwar brought a Civil Suit 
(No. 76 of 1889 see p. C7R) for recovery 
of the same. The suit ended in a compromise 
decree dated March 2Sth, 1891, see papers 
Nos. 71 and 72 at pp. 48 and 49A. which 
gave Piuil Kuuwar possession of the 
entire property in dispute for her life-time 
as a Hindu widow, with a proviso that Lai 
Bahadur Singh should succeed to the same 
after her death. With this proviso, we are 
not corc-rned, as Lai Bahadur 
himself died childless in the year 1898. 
leaving him surviving a widow 
Tilok Kuuwar. The details of this litiga¬ 
tion require, liowever, to be attentively 
examined with reference to the disposition 
of the family property in the two villages 
of Allahganj and Islaraganj. _ We have to 
see wliat Phul Kuar claimed in these two 
villages as having formed part of her late 
husband’s estate, and what by implication 
she left to Lai Bahadur Singh as almittedly 
his properly. 'L'lie onclusioas we arrive! at, 
iifter examining the documentary evidence, 
were finally accepted by both ^ parties 
before us as clear beyond dispute; it is, there¬ 
fore, sufficient simply to state them. 

In village Allahganj. Phul Kuar claimed 
five sixths of the entire village; and this 
five-sixths must have been made up 

follows:— . 

One-third share originally Hemanohal 
Singh’s which passed from him to Kunwar 

Bahadur; . 

One third share originally Lskha Singh ^ 
which is proved to have been bought bac 
by Hemanchal Singh after the confiacatiou, 
and so passed from him to Kuuwar Bahadui, 

One sixth share, representing one-halt 
of Dammar Singh’s original one-thira 




share, purchased at auction by Gopal Singh 
in 1879, and treated at his death as having 
been equally divided between his two sons, 
Kunwar Bahadur Singh and Lai Bahadur 
Singh. 

In village Islamganj, Phul Kuar claimed 
one-half of the entire village, that i^ to 
say, Hemanehal Singh’s one-third share 
plus one sixth share, which again represents 
one-half of Dammar Singh’s original one- 
third share. In this village, Lekha Singh’s 
one»thii'd share had not been re-purchased 
after the confiscation and was thus hnally lost 
to the family. The important point to notice is 
that Phnl Kuar leaves to Lai Bihadur Singh 
one-sixth share iu each of these two villages 
and does nob claim the same as forming 
part of the estate of her late husband. 

Whatever Lai Bahadur Singh owned pass¬ 
ed on his death to his widow Tilok Kuar, 
and it is with the death of this lady oii 
January the 9ch 1906, that the dispute begins 
out of which the present suit arises. The 
estate of Phul Kuar had in the meantime 
been taken under the management of tlie 
Court of Wards, and when Tilok Kuar died, 
leaving no heir behind her who had any 
cleat or undisputed title to the succession, 
the Collector of Farrukhabad took charge of 
her cutite property pending farther inquiry. 
There is nothing on the record before us to 
show that there was any formal inagisteiial 
inquiry into the question of the right of 
succession to this small estate; apparently 
the matter was left to be dealt with by the 
Revenue Courts in connection with the appli¬ 
cations for mutation of names in the viilago 
papers of Allahganj and l.slamyanj. The 
order of the Assistant Collector who dealt 
with this question of mutalioti lias not been 

iramslated or printed, but it is on the tile iu 

the vernacular and we have been through it. 

It appears that at least tliree distinct- .sets 
of claimants alleging themselve.s to be the 
reversioners to the estate of Lai Bahadur 
Singh under the Hindu Law came forwai’d 
with conflicting claims; on the other side, we 
know that Musimmnt Phul Kuar also claim¬ 
ed the property. It would bs interesting if 
we could know the precise nature of the 
title asserted by her, but this is not clear 
from the mutation order. Obviously, Musam- 

Phul Kuar as widow of Kuuwar Baha¬ 
dur would have no title in law to succaed to 
the estate of a deceased brother of her late 


husband; the only way in which she could 
make out a title in law to the immoveable 
property in dispute would be by showing 
that it never really belonged to Lai Bahadur 
Singh at all bub was always a portion of the 
estate of Kunwar Bahadur Singh, though 
assigned to his younger brother, and after¬ 
wards to that younger brother’s widow by 
way of maintenance. Seeing that the Collec¬ 
tor had originally assumed charge of the 
property left by Musammat Tilok Kuar as 
property for which no legal heir was appar¬ 
ently forthcoming, and which might, therefore, 
lapse to Government by way of escheat, it 
would seem that r-here ought to have been 
some .sort of inquiry there and then into the 
validity of Mnsamr.mt Phul Kuar’s title 
before this property was practically made 
over to her. It, seems unfortunate that we 
have no record bsfore us of any such inquiry; 
and if, a.s a matter of fact, the handing over 
of the property to Phul Kuar took place as 
a consequence of the order passed iu the 
mutation proceeding, the result is certainly 
peculiar. What the Assistant Collector in 
effect says in that order is, that none of the 
alleged reversioners have succeeded in sati.s- 
fying him ns to the validity of the title 
claimed by (hem, and that in any case 
Mnsammaf Phul Kuar is actually iu effective 
possession of the disputed property through 
the manager of (he Court of Wards. It may 
be that there is some hiatu.s in the evidence 
before u.s which a more careful inquiry into 
therecu’dsof the Farrukhabad Collectorate 
miglit have supplied; but as the evidence 
stands, it would certainly appear that the 
.Assistant Collector's order in mutatiou is 
based upon a mi.sappreUension arising out 
of a failure on his p.irt to distinguish 
b^^tvToen the Collector's possession over Phul 
Kuar’.s estate as manager of the Court of 

Wards and his posses.sion over Tilok Kuar’s 






Government for which no claimant with a 
clear title was forthcoming. Asa matter of 

fact, this paiticalar punt seems to me to be 

•still involved iu some obscurity wliich was 
not completely cleared up by the arguments 
before us. The original defendant in this 
cise was the Secretary of State for India in 
Cmncil. The namo of the Collector of 
Farukhiii>id as manager of the estate of 
M’istt'titmf Paul Kuar under the sapsrinteiid- 
eu33 of the Court of Wards was aided as a 
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defendant by an order passed more than 
three months after the institution of the suit. 
Separate defences were entered by llie 
Collector of Fai rukhabad on behalf of the 
Secretary of State for India in Council and 
by the same officer as manager of the Court 
of Wards. The .iudj.-ment of the lower 
Court implies that the landed property in 
Allahganj and Islamganj is held by the 
Collector “in the name of the Goveiiiment'’ 
as if the possession over this property were 
still that of iht* Seci^tary of State for India 
in Council. Yet the appeal before us has 
been filed by the Collector of Farukhabad as 
manager of the Court of Wards only; so that 
we must take it that tlie Secretiiry of State 
for India in Council acquiesces in the decree 
of the Court belosv, thougli I cannot say that 
it is at all clear t) me whether lie doe.s so 
on tl'.e ground tlial he has act ually recngni.sed 
Mnsnnvuit Finil ICnar.as owner of tlie property 
in suit, and ma<le over the same to hei% or 
whether lie is simply not. prepired to offer 
fnrtlier resistance to the plaintiff’s claim. 
The point was aUn<le«l to before us iu the 
coarse of arguments, and the parties were 
apparently satisfiiil tha^ we ought to deal 
with the case on the assumption that 

Phnl Kuar, tlirough the manager 
of the Coui-; ('!' Wards, is actually iu posses- 
sion of the entire property in dispute. I 
accordingly pr-opuse to do so hut I can* 
not say that on the record a.s it stand.s 
the point seems to mo as clear as it ought 
to have hocii made. 

Ill any ca«c, tlie institution of a formal 
suit by some peism or persons claiming as 
reversioner's umler the Hindu Law was 
almost cer tain, and it was rendered inovitahle 
l)y a circunistancG wliicii may as well bo 
not iced at once, as it ruiaires to be borne 
iu mind in estimating t)»e value of all the 
evidence pi’oduced. Tire propeitj' actually 
in dispute in the present case is comparative¬ 
ly small, U c insists of a ono-sixth shai'e 
in each of tiro two villages of Allabganj 
and Islamganj, of a groove in village 
ishiiiiganj, of the dwelling liouse in village 
Allahgaii.i occupied by [juI Bahadur Singli 
anti aftnj- him by his widow, and of a con.sidei- 
able quantily of luoveabie property, a com* 
l)lcte lij't of which was prepared under the 
I’olha tor’s ortlius at llio time v/hen lie took 
charge of MiiainnuKif Tilok Kuai’d esbite. 
It is obvious, however, (hut any per-sou who 


can prove himself to be the nearest rever¬ 
sioner under Hindu Law to the estate of 
Lai Bahadur Singh will at the same time 
be proving himself the nearest reversioner 
to the much larger estate of Kunwar 
Bahadur Singh at present held by Afiisamma^ 
Phul Kuar. 1 do not suggesttbat a decision 
in favour of the plaintiff in the present suit 
would necessarily operate as res judicita 
against all possible claimants, but it is obvious 
that any person whose title as reversioner is 
affirmed in this suit will have a claim to im¬ 
mediate possession of Kunwar Bahadur 
Singh’s estate upon the death of Musammut 
Phul Kuar which the Collector of Parrukhabad, 
in whose hands the estate will then be left, 
will probably feel himself campelled to 
ad mit. 

Now', amongst the three sets of claimants, 
wlio cime forward during the mutation 
proceedings, were three per.son3 who made 
coinmou cause, namely Gangu 8ingh, Jwala 
Singh and Gajraj Singh. The two last named 
are father and son, and Jwala Singh is the 
son of one Ram Baksh Singh, who was the 
own brother of Gangu Singh. It need 
scarcely be remarked that, under these 
circumstances, if these three claimants had 
made out a good ease, the estate would go to 
Gangu Singh to the exclusion of the other 
two. It- would Heeni, however, that either by 
reason of their p)Ssessiauof necessary fund.s 
or for some other Ciuse, it i.s J'.tala Singh 
and his s )u Gajraj Singli wlio have interested 
tliemselves in fighting this claim. Gajraj 
Singh has obtained from Gangu Singh a 
deed of gift in his favour of whatever 
property Gangu Singh may have inherited 
upon the death of Tilok Kuar as 

reversioner of her late Imsband; he has also 
gone to another branch of Gangu Singhs 
family and has obb-iined a similar deed of 
gift from Madho Singh, a first emsiu of 
Gangu Singh’s. In the present suit, therefore, 
instituted on the of May 1908, Gajraj 
Singh comes into Court as plaintiff on the 
basis of these two deeds ®f gifc, that is to say, 
he sets up and undertakes to prove tlie title 
of hi.s two donors, Gangu Singh and Madho 
Singh, as Mio neatest reversioners to the 
estate of Lai Bahadur Singh. The fact that 
Gangu Singh died in the inoiuh of June 
1007 has no bearing on the plaintiff’s casein- 
asmucli as Gnngu Singh admittedly survived 
Musammat Tilok Kuar. From the point of 


INDIAN OASES. 


629 


Vol. XV] 

COLLECTOR OP PA8RUEHABAD V. GAJBAJ SINGH. 

view of fcbe two donors, the position is simple 
enougrb; they weie making: to Gajraj Singh 
a gift of property of comparatively small 
value, not in their possession and not to be 
obtained by them without troublesome and 
expensive litigation, on the understanding 
that Gajraj Singh was to institute and 
finance a suit which, if successful, would 
prove his donors to have a good claim to a 
very much larger estate, in the event of 
either of them surviving Mnsanimat Phul 
Kuar, a lady wlio mint now be some 45 
years of age. 

We shall have to turn presently to the 
pedigree upon wliich the plaintiff based his 
claim and the proving of which is undoubt¬ 
edly the one .substantial issue in the case ; 
hut it is necessary to dispose in the first 
instance of xl4?4S Phnl Kuar’s defence, 

in so far as that defence is based upon the 
allegation thao tlie property in dispute was 
really nob Lai Bahadur Singh’s bub that of 
lier own husband Kunwar Bahadur Singh. 
Tne facts which I have stated in an earlier 
portion of (his judgment are in themselves 
suIBcient to shovv that there is bat a slender 
basis for this claim. In any case, the 
dwelling house and the moveable property 
found in }[nsinimai Tilok Kuar’s posses.siou 
would presumably belong to her and have 
come to her from h^r la^e husband. There 
is nothing to show tijat tlie grove in 
the village Islamganj does not appertain 
to the one-sixth share in the proprietary 
rights of that village liell by Lai Bahadur 
Singh ; and if by any chance, it does not so 
appertain, there is simply nothing in the 
evidence to show that it ever belonged to 
Knnwav Bahadur Singh and not to its 
ostensible and recorded owner. We have 
only to onsider, therefoi'e, Mnsammat Phul 
Kuar’s case regarding the one sixth share 
in the zemindari rights in the villages 
Allahganj and Islamganj. It has baeii 
pointed out that these form part of the one- 
third share in each village purchased by 
Gopal Singh in hi.s ow'n name in January 
13?9. 1'he case f.>r the defendant is tliat 
Gopal Singh could have at that time no 
property of his o.vn with which he could 
elTect the purchase, and a certain amount 
of oral evidence has been tendered on behalf 
of the appellant to .show that the money 
with whic’.i the purchase was effected came 
from the estate of Kunwar Bahadur Singh. 


It is unnecessary to discuss this evidence’ 
because it is in itself of little value as 
against the documentary evidence on the 
other side ; and, as a matter of fact, it might 
be true without being sufficient to make 
out Musimmut Phul Kuar’s case. I have 
pointed out that this lady herself, when 
suing Lai Bahadur Singh in 1889, did not 
claim the property now in di.spute as part 
of her late husband’sestate. Moreova'-, Kunwar 
Bahadur Singh himself in an application 
dated JIarch the 25bh, IS^O, (No. 155 at 
page 64 B), applied that his own name and 
that of his brother Lai Bahadur Singh 
should be entered as owners in equal shares 
of the one-third share in the villages Islam- 
gaiij and Allahganj which had formerly be¬ 
longed to Mu.sxmm-it Dular Kuar and had 
been purchased at auctiou by Gopal Singh. 
Possession remained thereafter with Lai 
Bahadur Singh and with his widow after his 
death. One cau understand Phul 

Kuar’s claim as having some sorb of basis in 
equity, with reference to the previous history 
of the family and to those parts of the evi¬ 
dence which sugge.st that the Allaliganj estate 
was regarded at one time a? an Oadh tciluQ^ 
estate descending by the rule of primo¬ 
geniture, subject only bo a reasonable provision 
boing made for younger branche.s of the family. 
This state of things, however, undoubtedly 
came to an end in 1359 if not before; and there 
is really nothing in the evidence to justify a 
fitidii\g that Lai Bahadur Singh held the im¬ 
moveable property now in dispute as a mere 
grant in lieu of maiiiteiiauce, or otherwise 
than as full owner. 

This matter having been disposed of, it only 
remains to be con.siderod whebherthe plaintilfs 
have made out their case by proving the 
pedigree set up by thorn. The evidence 
shows that it is so far incomplete that the 
various lines have not been carried further 
down than was sufficient to show that no per¬ 
son nearer in degree to the alleged common 
ancestor than Gaugu Singh and Madho Singh, 
the plaintiff’s donors, had survived Mn.m^nynat 
Tilok Kuar. Otherwise, it purports to be a 
complete pedigree, and if proved by adequate 
evidence, it is sullxcieub to establish the plain¬ 
tiff’s case. The evidence tendered in support 
of it is both oral and documentary, and the 
documentary evidence was the subject of much 
argument before us. It must bo remembered 
that Ma(^o Singh and Gangu Singh were never 
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landed proprietor?. They come from a village 
called Bthla in the Farrukhabad district, 
■which, undoubtedly. apperUins to the estate 
known as Tnluqa Allah^anj, and is shown in 
the schednle appendei to Miisommot Phul 
Kuar’a plain t in Sait No. 76 of 1889 a.s the pro¬ 
perty of the owners of the said talurfa. The 
plaintiff’s case is that, some prenerations back, 
at a time wlien the Allahffan.i estate was a real 
talvqa and the right to it descended by pri¬ 
mogeniture, a younger branch of the family 
settled in village Bebta, obtaining no share in 
the zeminnmi bat only grove lands and what 
the witnesses on the point call ‘Vr lands”, 
by which they presumably mean tenant hold¬ 
ings at favourable rates. It was impossible, 
therefore, for the plaintiff to find documentary 
evidence in support of Ins claim in ancient 
village »ecord.s containing the names of landed 
proprietors belonging to the family with 
which he seeks to connect Itimself. In default 
of this he has sought for dociimentary evi¬ 
dence in the books kept by certain Brahmins 
known as j)n»(his at Soran on the Ganges and 
at the sacred city of "Muttra. These pntuins 
are priests who receive pilgrims visiting 
HBcred places for pnrprsos cf divot ion niicl 
assist them in (lie performance of ceremonies 
appropriate to tlie occasion. Their livelihood 
depends on the fees paid tliein by the pilgiims 
who thus employ their .services, and theto is 
no doubt tliat tliey arc excepdii>gly jealous of 
their traditional or prescriptive rights to 
receive and mini.std* to all pilgrims belonging 
to any family whirdi has once definitely 
enrolled itself in their* li.sfs of jahnovs or 
clients. For this purpese, tliey maintain 
certain books or lecisteis one of wliich lias 
been produced before us by flip plaiutifi’s 
wit Ilf ss. G angn Nath, a pn^.iln of 8orar, whoso 
evidence will be found printed at pages 10 to 
14 of the responder! I a’ book, flis evidenee 
needs to be oornpared carefully witlr tlie print¬ 
ed ti’anslalion of the extracts from liis hahi or 
register which will be found as document No. 
230 at pages f;i-62 11. As a matter of 
fact, we have hud to .'-ubicct (he entire hook to 
a good deal of examination. It begins witli a 
sort, of ind(x giving the names of villages 
wliere tlic 7Je?o/o'.s'clients live, together wit)» 
numbers for facility of refercnce. A good 
<lt‘al of trouble setnus to bo (;d<en to keep tbe 
entries relating to particular villages together 
01 ’, at any rate, to facilitate reference when en¬ 
tries relating to tbe same village have got 


into different parts of the book. There 
seems, moreover, to be a certain amount 
of ay.stem employed in grouping villages 
together so as to connect with one 
another entrie.s relating to different 
branches of one and the same family resid¬ 
ing in different villages The entries them¬ 
selves consist very largely of pedigrees or 
fragments of pedigrees sometimes purport¬ 
ing to be made by, or at tbe dictation of, a 
particular member of the family concerned 
on tbe occasion of a visit paid to the Ganges 
at Soran in a specified year and month, 
sometimes merely jotted down underneath 
some other entry, without any specific 
record either of the occasion or of the 
particular penson on whose authority the 
entry is made. Of course, the book is not, 
and does not profe.ss to be, a systematic 
record of family pedigrees. The pages are 
not consecutively numbered. It is admitted 
that the binding is unstitched and fresh pages 
inserted whenever the paur/a” finds it con¬ 
venient to do so. Blank spaces, and even 
blank page.‘j, occur from time to time 
in the body of the book. It is admitted 

that if a page gets very much worn or tatter¬ 
ed, the "pavhi" will copy out what be can 
decipher of the enti’ies upon it on to a fresh 
page and will insert the same in its place. 
It inii.st also be borne in mind that the 
pmul i"' doe.s not hold hira.self responsible for 
tbe identification of pilgrims who appear 
before him and represent tlieniselves as being 
members of such and such a family. On 
thc.^e and siniilar grounds a strong attack was 
made on behalf of the defendant-appellant, 
not merely upon tlie value of this Soran hook 
as a piece of evidence, but upon its admis- 
siblity under any of tbe provisions of section 
32 of the Indian Kvidence Act. The argu¬ 
ment, indeed, went so far as to ask u.s t.o hold 
tbat ill no caseouglitentries in these pandas' 
I'cgi.ster or note-books to be treated ns admis¬ 
sible in evidence upon a question of pedigree, 
I am sati.«fied tliat this contention goes much 
too far. Indeed, tlie more wo examined the 
book produced before us, the more Certain it 
appeared tlint this book contained a large 
lunnber of eutrie.Q, obviously genuine and of 
consiilerable antiquity, wlucli mighi. afford 
evidei.ee of real value on tbe question of the 
pedigree of the persons named therein. The 
book needs to be received with caution and 

subjected to a severe scrutiny in order to 
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guard against the possiblity of fabrication; 
but to say that no entry cDntained in it can be 
admissible in evidencs, or even that none of 
the entries relied upon in the present case is 
admissible, is to go a great deal too far. 
Each entry must he oai'efully examined and 
dealt with on its own merits. V/here it 
purports to be made by, or at the dictation 
of, a member of the family concerned, and 
the Court is of opinion that fair presumption 
exists in favour of its having been so 
made, it would clearly be admissible, 
as a statement by a person who bad spe* 
cial means of knowledge, under the pro¬ 
visions of section o2 clause (5) of the 
Indian Evidence Act. Evtn as regards 
particular entries which do not purport to be 
made by any named person, I should not be 
prepared to lay down any universal rule of 
exclusion. Such an entry might be treated 
as admissible under the clause above referred 
to, if the Court were of opinion that there 
was a fair presumption that it represented 
a statement made by some person who 
had special means of knowledge, even though 
that per.son could not with certainty be 
named. I think also that such entries might 
be admissible under clause (6) of .section 
32 aforesaid. They are not family pedigrees 
as that expre.ssion was explained by their 
Lordships of the Privy Coniicil in the case of 
Kalka Prasad v. Mathnn Prasad (1), but 
they would seem to b^ st.itcments as to the 
existence of relationship such as are referred 
toil! the last part of the said clause as made 
upon any tonib-stoue, family portrait or other 
thing on wliich such statements are u^^u- 
ally made”. Taking into account all the 
evidence which has been lai<l l)etore us regard¬ 
ing the manner in wliich these pandas' books 
are kept up, I do not see why even such en¬ 
tries, as 1 am now c nsidering, shonkl be treat¬ 
ed as less admissible than (for instance) a 
note of the parentage of the subject of some 
old family portrait endoised on the portrait 
itself. The principle laid down by clause 
(6) of section 32 of the Indian Evidence Act 
has been adopted from the English Law of 
Evidence; it seems to me that it has been 
laid down in sntiiciently wide terms in 
order that (here may be no doubt as to its 

(1)30 A. 510; 13 C. W. N. 1; IS il. L. J. 
424; 4 M. h. T. HSU; U) 13oiii. L. U. lOSS; 8 C. L. J. 417; 
5 A.L-J. 701; 11 O.C. 302; 35 I.A. ICO; 1 Inil. Caa. 175. 


application to analogous cases arising out of 
the widely different conditions of Indian 
life. 

I now proceed to consider in detail the 
entries in the Soran book on which reliance 
is placed. The printed record gives a very 
imperfect, and in some ways almost a mislead¬ 
ing, idea as to their actual appearance and 
significance. They undoubtedly occur amongst 
a series of entries relating to Thakur land¬ 
holder of the Pan war clan coming from 
villages connected with Wazirpur. At the 
end of a page dealing with village Mahilia, 
comes a note which is not to be found in the 
translation of the Exhibit, on pages 61 and 62R 
but which IS referred to as entry No. 7, 
in the record of Ganga Nath’s evidence as 
printed on page 13 R. It runs thus:— 

“The Panwar clan, an entry by Thakur 
Shahzada, son of Deo Rao, and grandson of 
Bbagwant Singb.” 

This is .separated by an entire blank page 
from the entries which follow; this blank 
page looks newer than tho.se which precede 
and follow it, so that it is pos.sible that its in¬ 
sertion is a mere accident during some process 
of re-binding; but if it be a mere accident, it is 
an unfortunate one for the plaintiff. What 
he is trying to prove is the common descent 
of himself and his donors on the one hand- 
and of the family of Lekha Singh on 
the other, from an ancestor named 
Bbagwant Rai or Bhagwant Singh. He has 
here an entry purported to be made by a 
grandson of a Panwar Thakur named 
Bhagwant. Singh, and corrobratiiig three 
important steps in the pedigree deposed to 
by his witnesses. Tin's entry stands isolated, 
with no maikof time, no note ofthe name of 
the village from which Thakur Shahzada” 
came, at the end of a page dealing with a 
different village, and separated by a blank 
page from the otlier relevant entries present¬ 
ly to he considered A carious point in con¬ 
nection with it i.s that it does nob appear 
to have been put forward by tlie plaintiffs 
when he examined Ganga Nath in chief nor 
has the plaintiff thougl^t it worth printing 
amongst the Exhibits on which he relies. 
It seems to have been dragged out of Ganga 
Nath under cro.ss-exaiiiination and pressed 
upon the Court by tlie defendants as a 
palpable forgery. We know, as I shall 
have topoint.out presently, that Jwala Singh, 
father of the plaintiff, visited Soran and 
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Muttra early in 1906 to .qee what evidence 
could be sot together from the panda s books 
about the pedigree of his family and the 
suggestion is that he must have then pro¬ 
cured the fraudulent insertion of a false eutry 
about the parer.tage of Shahzada Singh on 
a blank .space accidentally left at the end 
of the Mahilia entries. Such a theory 
would require to be carried to its logical con¬ 
clusion; it implie.s that Jwala Singh arrang¬ 
ed the perpetration of a forgery at once so 
futile and so palpable that he thougt it better 
not to invite the attention of tlie Court to it 
when the case came up for trial. On the 
whole, T tliink tlrere is only one thing to he 
done with this entry, to disregard it altoge¬ 
ther. It is so far suspicions that we ought 
not to rely upon it; yet there are difficuUies 
in the way of dealing with it as an undoubt¬ 
ed and demonstrable forgery. 

Now we take up tlie exnmiuation of the 
bool: after the blank page. ^I’he heading of 
the next page is "Villago Kasara” but this 
i.s immediately (pialilied by the opening 
words of the entry itself which are noted as 
belonging to “Village Wazirpui”. Then 
follows a note tluit Tliakur Dulo Rai, .son of 
Bhagwant *'*5irgh,andgrandson of (1 haramdeo, 
etc., (his pedigree being carried back 
several generations), a Hfi.ipiit of tlie Panwar 
clan, re.sident of Wazirpur in pargana 
Mehrabad, came to tlie Ganges in the month 
of Aghau 180:^ S/tinbii corresponding with 
1/4*5 A. I). A formal pedigree repeating 
inutdi of the informatioii oi-iginally given l)ut 
naming so?ne cjllateral branches, t'ollow.s; and 
at the end Dulo Rai is noted as having a 
son named I'Cnnjal Siugli. wlio has a son 
named Sahib Kai. 

immediately below tin's comes an entry daftd 
in the montliof Mag/, 18; 1 t814.\.D.. 

expressly put porting to be made by Tlinknr 
ilira Singh, son cif i haknr Ivuiijal Singli and 
gr-andson of Dulo Itai, the pedigree being 
traced upwards to Gliaiamdeo, resident of 
Allahgan.i, formerly re.-iident of Uhizirpur, 
Hero again tire pedigree is hornally repeated, 
w'xih the added information that Ilira Singh 
had a brotlim named Sahib Rid, tliat Ilira 
Singhs.son wjis Blmre .Siugli, who had a 
brother called liliikharn Singh, wlio Itad t wo 
son.s. Dal Singh iind Bliawanr Singh. 

1 hose entires aia* (drvionsly fgennine, and 
it i.s beyond qiie.stion tliat they give accurate¬ 
ly the peiligiee of the tiefeudant’.s side of the 


family down to Bbare Siogh, who wa« the 
father of Lekha Singh, the man sentenced 
to transportation in 1859 A. D. I do not 
think any Court which had carefully examin¬ 
ed this Soran book would hesitate to accept 
these entries not only as admis.sible, but as 
really valuable evidence of the facts therein 
stated. Th« note regarding the transfer of 
the family residence from "Wazirpur to 
Allahgairj is peculiarly sigoificint in view of 
the tradition on this point preserved in the 
.«eDlement records and in the oral evideoce. 

must be remembered that the defendant 
has never explicitly denied her family’s side 
of the pedigree set forth in the plaint; it is 
the pedigree of the elder branch of the 
1 at7iQ(i<irs Allahganj, and would be well 
known in the Panwarelan by oral tradition. 
T have no doubt that it is fully established 
by the oral evidence alone. 

Immediately under these entrie.s about 
the Allahganj people, the paper has got torn, 
and we had to fit in the broken piece and 
to decipher with some ditficulty. The entry 
next follosving lelates to some Thakura of 
village Kulhri, also appertaining to Wazir- 
pnr, and tliis brings us to Die bottom of the 
page as it originally s^ood. We then turn 
the page, i.e., reverse it and read on the 
opposite aide. The first entry then runs: 

Village Behta, pirgana Alaherabad Raj¬ 
puts of the Panwar clan of the family of 
Becha.” 

(This i.s obviously intended to mean Becha 
Singh, whom Diil> Rai 1ms previously 
named as his great-great-grandfather). 

“riiakur Shahzade Singh and Daya Ram, 
brothers; Dande Singh, Alakan Singh, Ratan 
Singh and Fateh Singh, sons of Shahzade 
Singh, Ohheda Singh, son of Makhan Singh, 
Bhawani Singh and Hindu Singh, sods of 
Dunde Singh. Budh Singh and ICunwar 
Singh, .son.s of Pateh Singh. Below i.s a note 
that the .signature (or .signatures) of the 
porsin (or person.^) responsible for this 
entiy will he found in tlie old book”. 

Under thi.s again is some writing in Urdu 
whieli sliow.s that Jwala Singh inspected 
tliishiok (presumably early in 1905) and 
found it worth while to leave his signature 
on this page to show that lie had done so. 
The reference to the “old book” may be to a 
hook of .‘Signatures which Ganga Nath tells 
ns was kept up; hut tins youth (he is only 
X9 years of ago) has not been able to help 
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the plaintiff to trace the reference. We do 
not know, therefore, on whose information the 
pedigree of the Behta people was noted 
down, and we have to derd also with the 
defendant’s argnment that the entry is a 
forgery arranged by Jwala Singh. All 
reasonable presumptions seem to me againsi< 
the theory of forgery. The entry looks 
genuine, and the very obiecbion as to its not 
being more explicit is in favour of its genuine¬ 
ness. Moreover, from the plaintiff’s point 
of view, it proves too little to have been 
worth forging. Tlie plaintiff lias to tracs his 
family and that of his donors back to Bhag- 
want Rai, this entry begins with Shahzade 
Singh and Daya Ham, the alleged grandsons 
of Bhagwant Rai. It carries us down along 
one line of descent to Bhawani Singh, father 
of Madho Singh, who had not at that time 
made common cause with Jwala Singh or 
executed any deed of gift in favour of the 
plaintiff. But the most striking point of 
all remains. This enty gives Dunde Singh’s 
sons as Bhawani Singh and Hindu Singh, 
while the plain iff’s case is that Dande Singh 
had another son named Tilak Singh, and from 
this Tilak Singh are descended the plaintiff 
himself and his other donor, Gvngu Singh 
The latter’s deed of gift in favour of the plain¬ 
tiff is dated April 2od, 1906, so that what we 
are asked to believe is tliat Jwala Singh got 
an entry forged which excluded from the 
pedigree the father of the claimant, Gangu 
Singh, whom he had squared, and his own 
grandfather. This I hold to be simply ineon- 
ceivable. I hold this to ba a genuine 
entry and admissible in evidence for 
what it is worth. It is of some 
value as showing the Banwar Thakurs of 
Behta connecting themselves in the ptnln-i 
b:)oks with that branch of their clan which 
had its head-quarters at Wazirpvir, and it 
lends corroboration to the oral evidence 
through the following steps of the pedigree 
which the plaintiff has to prove, viz .-.— 

That Bhawani Singh (farher of the plain¬ 
tiff’s donor jSladho Singh) was the hui of 
Dunde Singh, who was the son of Sliah/.idr 
Singh. 

The rest of the plaintiff’s documentary 
evidence does notconsistof a panla's bjok at 
all, but of three photographs of pages from 
a book kept by Arjun Panda of Muttra. 
This man was got. into Court under a 
TVarrarit of arrest; be either is in 


reality a most unwilling witness for the 
plaintiff, or he has contrived most artistically 
to suggest that he is. His evidence and that 
of the witness Kishun fCunwar, proves that 
Jwala Singh got these photographs taken 
early in 1906, and we know that they were 
put in evidence before the Assistant Collecor 
in the mutation proceedings of that year. The 
loss of this one book, out of ten or twenty 
which Arjun keeps, is a fact so extraordinary 
that I do not really believe it to bs due to 
mere coincidence. I strongly suspect that 
the book has either been wilfully destroyed, 
or is being kept back, but I hesitate to form 
an opinion as to whether this is done at the 
instigation and in the interests of the 
plaintiff or of the defendant. The general 
tone of Arjun’s evidence, taken in connection 
with what has apparently happened to 
another important document in the case 
pre‘>entiy to be noticed, inclines my suspicions 
against the defendant. T note (hat the 
photographs were admitted as secondary 
evidence in the Court below, apparently on 
the strenghb of Arjun’s evidence, and that 
their admission does not seem to have bjen 
seriously contested on behalf of the defend¬ 
ant. Following, therefore, the principles laid 
down in Wirripri-i iJi'hi v. linkniini Debi (2), 

1 do not think we should reject this secondary 
evidence on appeal merely on the c intention 
that the loss of the original has noc been 
satisfactorily proved. For all that, now the 
production of the original is from any point 
of view most unfortunate. Translitions of 
the photographs are given as papers Nos. 
15, 17 and 19 on pages 59, 60 au<l 61 R. 
The Hr.st looks to me like a genuine page 
from the punn'i's book; it mentions, Tilak 
Singh as a sou of Dande Singh, aiid gives 
Tilak Singh’s four sons, including the 
plaintiff’s donor, Gangii Singh It purports 
to do this on tlie strength of information 
given by Parhat Singh, brother of Gangu 
Singh, in the Simlvif year 1969,—1S^2 A. I). 
The .second is, I think, also genuine and good 
evidenc? as far as it goes- It purports to be 
made in the S<i<>ihaf year 1551 — (179-1. A. D.) 
—by Bhikam Singh, son of Sabit Hii, son of 
Kunjal Shah, son of Dulab Rai, the family 
being described as Panwar Thnkirs of 
AUabganj. Subsequent entries follow, all 
dealing with tlie defendant’s side of tho 


(2) iOC. 138; 19 I. A. 79. 
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pedigree, which I have already noted as 
sufficienlly proved. 

Tlie real fight is overthe photograph No. 19. 
Unfortuuately, two pages have been photo¬ 
graphed side by side, and in the absence of 
the original, it is simply impossible to tell 
w’hether there really was any apparent 
connection between the two in the book. The 
left-hand page as it appears in the photog¬ 
raph again begins with the year 1794 A. D., 
and goes to prove the defendant’s side of 
the pedigree. The right-hand page, if one 
could only rely on it, sets forth the pedigree 
put for ward by the plaintiff from Bhagwant 
Rai, through Deo Uai and Shabzide Singh, 
down to nunde Singh and, moreover, 
it distinctly connects the phuntitf's branch 
with the defendant’s hy giving Deo 
Rai and Dulah Rai as amongst the five .sous 
of Tbnkur Bhagwant Singh.” There 
is a repetition of a portion of the pe¬ 
digree in a different hand, with a date 
KXtmhnl 1S61, and this would seem purpose¬ 
less in a forgery; but as the evidence sfand.s, 
we do not know in what context this page 
really came in At jun’s hook, and 1 cannot 
say that I feel justified in drawing any clear 
presumption as to its genuineness, or in 
assigning to it any evidential value. 

Tl.e ether missing document in the case 
i.s a pedigree of Gopal Singh'.s family, found 
among.sb other paper.s in Tilok Kunwar’s 
house wiien her- property was taken charge 
of under the Collector’.s orders. That there 
was such a document there at. the time is 
beyond (piestioii. It was entered as No 127 
in the list prepared at (he time under the 
direction of Munshi Dehi Sahai, To/isihhtr. 

It is not now forthcoming. The suggestion 
for the defence is (liat. it is really tlie 
paper' No. .12 printed at page 51- A which 
is a pedigree of tlio Wazlrnur family tak'eti 
fronr the .Settlement liec.^l■ds of 1S72. 
i\1iiiisl)i Dehi .'^altai himself, however', called 
as a witness for the plaintiils, is positive 
that this is not the right paper, and he 

gives a description of (he missing document 
incKinsistent with (he rippearance of paper 
No. .22. Ho is oorrohoj-.'ited hy Ohanslinm 
Das, juifint/i (if Islainfianj, and. of course, 
by all the wiitiesses for the plaintiff who 
protes.s to rernernher anything about the 
paper. Gopal Singb, in spite of (he confi.sca. 
tion ot hi.s estate, was the repi’eserjtntivo of 
llio elder htancii of the Allahganj family. 


We know he kept amongst his papers an 
old farman of the Emperor Mohammad 
Akbar Shah, which was paper No. 128 on 
the Tahsildar^s list, and mu.st date from 
somewhere about the beginning of the 
nineteenth century; there seems nothing 
intrinsically improbable in the suggestion 
that he also kept an old pedigree bearing 
the branches of the family then in existence, 
and it may be kept up to date by subsequent 
additions. At any rate, it does not ap¬ 
pear possible that any sane person should 
have thought of noting down in an 
official list the paper No. 32 as the pedigree 
or family-tree of Gopal Singh. His name 
is not mentioned in it, nor does it refer to the 
Allahganj family except by a mention of 
their distant ancestnr, Bache Shah. I ara 
driven, therefore, to the conclusion that an 
important piece of documentary evidence in 
the case has disappeared or been made away 
with. The suggestion that the plaintiff has 
contrived this disappearance because he 
found the pedigree did not mention his 
branch of the family, seems in any case 
a little difficult, and is contradicted by the 
fact, proved hy the Assistant Collector’s 
order in tiie mutation case, tliat Jwala Singh 
was clamouring for the production of this 
paper during tho.se proceedings in the 
middle of the year 1900. Of course, no one 
accuses the Collector of Farrukhabad of 
wilfully suppre.ssing evidence; the question 
is whether the subordinates employed in 
tlie Court of Ward.s Department aro to be 
ptesnmed to be above temptation in such a 
matter, and whether there is not a reasonable 
basis for the presumption that the disappear¬ 
ance of this paper was contrived early in 1906 

111 the interest.s of Phul Kuar or 

in those of the daughter and of the daughter’s 
son of that lady, who appear from other 
evidence in tlie case to Iiavo survived Mnsam- 
wnt ilok Kuar. I am at any r.ate not pre¬ 
pared to say that the learned Subordinate 
• edge was wrong in drawing an inference 
favourable to the plaintiff, and to the 
credibility of the oral evidence for the 
p .iintilf, fi'oiii the disappearance of this 
pedigree of Gopal Singh. 

. I ®''‘(^ence upon which the plain- 

» s case must in the main rest is certainly 
'o uminou.s. Jt, can scarcely be contended 
that It is not sufficiont, if believed, to 
estabhsli hi.s (.ase. After all, the issue ia a 
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fairly Barrow ooe. The defendant s side of the 
pedigree, that is to say, the descent of fjekha 
S'ngh (grandfather of Kun war Bahadur Singh 
and Lai Bahadur Singh) from Bhagwant Rai 
is proved by abundant evidence. It remains 
for the plaintiff to show that his donor Gangu 
Singh was the son of one Tilok Singh, that 
his donor Madho Singh was the son of one 
Bhiwani Singh, that the said Bhawani Singh 
and Tilok Singh were sons of Dunde Singh 
who was the son of Shahzade Singh, who 
was the son of Deo Rai, who was the son of 
Bhagwant Rai. For the lower steps in their 
pedigree,on ecan surely trust the oral evidence, 
if only on the ground that the witnesses could 
so easily have been contradicted if they had 
deposed contrary to the facts; and up to 
Shahzade Singh there is some corroboration 
in the way o f documentary evidence. The 
crux of the whole case really turns on the 
question whether Shahzade Singh was in fact 
son of Deo Rai and Deo Rai of Bhagwant Rai. 
(It is just worth while to note that the 
translators of the printed recurd are responsi¬ 
ble for the invention of one “Dillu Rai” 
whose appearance in place of Deo Rai at 
various points in the record gave us a lot of 
trouble until we satisfied our.^elves that he 
was a pure myth). Now, considering the way in 
which pedigrees are undouhtely handed down 
by oral tradition in Thakur farailips* tliere i.s 
nothing in itself surprising in the .supp>sition 
that a number of witnesses connented with 
the.se Thakurs of Allahganj and Bihta by 
marriage or otherwise are able to depose with 
onfidence to this comparatively short pedig¬ 
ree. Some of them profess to d^ so t n the 
strength of oral tradition handed down from 
theirancestors; others rely both upon oral tradi¬ 
tion and on the assertion that they have heard 
Gfopal Singh in his life-time read out the family 
pedigree kept at his house. 'I'his is, of course, 
the document which has disappeared; and if 
we are right in assuming that there really was 
such a pedigree and that it has disappeared, 
it is obvious that it must have contained the 
name of Bhagwant Rai and must have shown 
either Dulab Rai as his only son or other 
sons as well. So that when witnesses depose 
positively that they have seen this pedigree, 
or heard it read, and that it gave Fdeo Rii as 
a son of Bhagwant Rai, and Shahzide Singh 
as a .son of Deo Rai, their evidence is entitled 
to weight. As a matter of fact, it seems to me 
that much of the difficulty we felt iu dealing 


with the oral evidence is due to the unsatis¬ 
factory manner in which it has been recorded. 
Take Raghunath Singh, the first witness on 
this point. He is a Thakur of the Panwar 
clan, a landholder, sixty-eight years of age, and 
resident of the Hardoi district. He claims 
descent from Rao Sheopal Singh, the founder 
of the Wazirpur estate. When he has thus 
explained his own connection with the family, 
he goes on to give a pedigree of the family to 
which the parties belong, starting with Bache 
Shah, great-grandfatlier of Bhagwant Rai, 
The record of the lower Court simply says:— 
The witness stated the following pedigree, and 
proceeds to give the whole in the form of a 
regular genealogy. There are fifty-two names 
in the pedigree, and the mere effort of memory 
involved in repeating it appears prodigious. 
One would wish to have the record in 
narrative form, arranged so as to convey soma 
sort of idea of what the witness actually did 
say. Moreover, the mere fact of framing the 
record in narrative form would have been use¬ 
ful to the Court itself which heard the evi¬ 
dence, as helping it to disregard aupeifiuous 
statements about collateral branches and con¬ 
centrate its attention on endeavouring to form 
a correct opinion as to the precise weight to 
be assigned to the essential points in the 
witness* evidence. What grounds had he for 
feeling certain that Bhagwant Rai had a son 
called Deo Rai, and that this Deo Rai was 
the father of Shahzide Singh? We have to 
make the he.st of tlie record as it stand.«i, and 
we are bound to attacli due weight to the 
fact that the oral evidence for the plaintiff, 
taken as a whole, svas found satiefacbory 
and convincing by the Court which heard 
it. The cross-examina‘ion as a rule does not 
help one much. Raghunath Singh, for ex imple, 
was chiefly cross examined with a view to 
showing that he could remember less about 
the pedigree of his own family than about 
that of the plaintiff. To some extent, this 
contention was made out; indeed, the witne.sa, 
perhaps because his powers of memory were 
temporarily exhausted by thestrain which had 
just been put upon them, made an extraordi¬ 
nary blander wlien he omitted the name of 
his own grandfather from the list he was 
asked to give of his great-grandfather’s sons. 
It does not seem to me, however, that cross- 
examination on these lines can by itself lead 
to any decisive result. Personally, I am a 
good deal less impressed by any of tlie points 
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supposed to have been made ag-ainst Raghu- 
Nath Singh in cros^-exarainatioii than by the 
positive assertion extracted from him that he 
remembered having himself seen the missing 
pedigree in Gopal Singh’s house and that this 
pedigree gave the names of Dalab R.ii and 
Deo Rai as brothers. Other witnesses who 
similarly depose at length to the pedigree set 
up by the plaintilf are G-inga Singh, who is 
the sou of a sister of iladho Singh; Balwant 
Singh, who is a connexion by marriage of the 


defendant’s branch of the family, Badhi Singh, 
an aged Thakar who onies from a village in 
the Shahjfthanp:)re district, and says he is 
connected by marriage witli the same family 
although he falls into some apparent c^ntra^ 
dicti jns in tlje cour.se of his cross examination 
as to the natui-e of that eonnexhii; Madho 
Singh, a Panwar Tliakur from the Farrukli- 
abad district who claims descent from the 
Wa/^irpore family, Ifanwant Singh, Bbup 
Singh and Ivomal 8ingli,also Pan war Thakurs 
and claiming tlie same connexion; Kunjan 
Singh wlio is a c annexion by marriage of Gangu 
Singh; Nibha Singh another Panwar Thokiir 
claiming descent fnnn Bharat S!iali, grand- 
father ot Bhagwant Hai’.s grandfatljer; Budlii 
Ram, a Brahmin from village Belita, who says 
tliathis father was family priest of tlie Panwar 
Thakur.s both at Allahganj and at Behta, and 
Narain Sing’n, another Panwar Tiiakiir, who 
gives in detail a trememlous pedigree going 
right back to Bao Slieopal Singh. All these 
witne.sses were snbjeetcd to de'ailed cross- 
examination and their evidenco has bson 
criticiseil before n.s on mucli the same lines as 
I have already indicated in discussing the 
oros3-examination of Righu Nath Singli. It 
would be easy to critici.so atiy otia of these 
depositions upon matters of detail; but it can¬ 
not be denied that we liave here a large body 
of rc.spectal)le evidence, in itself entitled to 
C;)nsitleiable weiglit, and iu)t.^bown to be 
seriously tainted willi partiality which lias 
been accepted witliont hesitation l)y tlie Court 
before wiiicli it was produced. 

Over and beyond tliis, tlm plaiiitllT lias pro¬ 
duced a good dual of other evidence in 
support of the propositi-ni that the 
Panwar Tliakurs of the village B.dita were 
generally regaidud by poisons likely to know 
the linth as a junior branch of t)io Panwar 
'I’hakurs of Allaliganj, ainl were treated as 
such upon various ceremonial 0(!Cisions. 
There IH a great deal of evidence that 


certain observances in token of mourning 
are carried out by the Behta people in the 
case of death in the Allahganj family 
and vice versfi. As a specimen of the 
evidence on this part of the case, I take 
Naurang Singh, a Panwar Thakup from 
village Kurabhror, which is another of 
the villages owned by a branch of the 
family which has its head-quarters at 
'Waztrgunj. This man deposes generally 
that the Thakurs of Allahganj and Behta 
are recognised as belonging to one and the 
same family, and that they shave their heads 
and moustaches in token of mourning **on 
the death of a person in each other’s family.” 
He g ives instances in which this ceremony 
was observed. He adds that on the ocoa- 
sion ot certain formal assemblies, when the 
Panwar Thakurs who claim connexion with 
the family which has its head-quarters 
at AVazipore corns together, the Thakurs 
from Balita are treated as beiug ooaneoted 
in a special manner with the Tiiakurs of 
Allahganj, though plaosd in a position of 
inferiority as a junior branch of che family. 

1 miy add that this witness as wall as 
others, who d) not profess to repeat the 
entire psdigrea, is prepare! to state posi¬ 
tively, on the autliority of family tradition, 
that Dolab Rii, theance.stor of the AUabganj 
Thakurs, liad a younger brother named Dso 
Rai, from whom the Thakurs of Behta 
were descended. It may bs added finally 
that admissions were obtained from m>re 
tlian one witne.S3 for the defend mb which 
go to orroborate the plaintilf’s cise. The 
witness N.iiain Singh admibtel that the 
Tiiaknrs of Behta ware at any rate de- 
scsr.dinbs of the epenymons Rao Sheopal 
Singli. lie also admitted that several wit- 
ne.sses wlio liave given evidence for the 
plaintitl were connexions of the same family. 
Thanna Singli, a Panwar Thakur of 
Wazirpire, after giving evidence in favour 
of tlie defendant as t'> Gopal Singh’s auction 
purchase of 1879 having been elfeeted with 
money which really belonged to ICunwar 
Baliidur, proceeded in cross-examination to 
mike a number of adniis.sions in favour of 
the plaintilf on the (luestion of pedigree, 
lie distinctly stated that, according to 
family tradition derived by him from his 
ancestors, Bhagwant Rii had in fact two 
s>ns, Diilab Rai and Deo Hai, and that 
Bala Singh and his brothers, who appear 
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in the plaintiff's pedigree as first CJasius of 
Madho oingh, were descended from Deo 
Rai. Such evidence as was attempted to 
be produced by the defendant in rebuttal 
of the plaintiff’s case on the question of 
pedigree is distinctly meagre and of a purely 
negative character. No attempt was made 
to produce any witness who professed himself 
able to carry back the genealogy of ^ladho 
Singh and Gangu Singli for four or live genera¬ 
tions, and so to demonstrate the precise point 
at which the pedigree set up by the plfiintilT 
deviates from the trutli. 

It seems to me useless to discuss the oral 
evidence in further detail. In a generel way, 
it may be said that tlie credibility of the 
witnesses for the plaintiff does not seem to 
b} assailed on tlie groutul that they have 
any adequate motive for making statements 
which they know to ba false, bub rather 
upon the mere ground that they cjuld not 
have had adequate and certain knowle.lga 
of the facts to which they deposa. The 
pedigree of what may be described as the 
noble branch of the family, that of the 
taluqiars of Allahganj, would, I think, ba a 
matter of notoriety amongst mmibers of 
their clan who claim descent from the 
same common ancestor, and even am )ng.st 
Tliakurs connected with the family by inter- 
marriage. There .seems to nio no element of 
improbability whatever involved in the fact 
that a large numbarof witnesses produced for 
the plaintiff should bo able to repeat thi.s part 
of the pedigreo correctly. Indeeil, therein nt) 
real doubt that they have done so. As regards 
the Thakurs of Belita, there is this much at 
any rate to be said, that they seem bo have 
been widely recognised as a junior branch of 
the Allahganj family and as more clo.sely 
connected with that family than any otlier 
sub-division of the same clan could 
claim bo ba. It muss miraovop, have been 
fairly obvious to every one, for a good many 
years before this litigation opened, that the 
direct main line of Dulab Rxi was coming 
to an end in the persons of Kunwar Bahadur 
Singh and Lil Bahadur Singh witli the 
po.saibility thus opening of the succe.s.sioii 
to a large estate, liaving to go into a 
collateral branch, it is peiliaps not surprising 
that attention .should liave been drawn to 
the pedigree of the Behta Thakurs, and 
that a number of witnesses should now 
be found who are able to recall the same 


with confidence on the strength of oral 
tradition handed down in their family. 
Oa a review of the entire case, I am unable 
to dissent from the finding of the Court 
below that the plaintiffs have proved their 
pedigree by reasonable and ci’edible evidence. 
I would, therefore, dismiss thi.s appeal with 
costs. 

CiiAMJEK, J.—I oncur. 

By Triii: Court.—T he order of the Court 
is tliat the appeal is dismissed with costs 
including fees on the higher scale. 

Appeal disffiissed. 
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12(.’. \V. N. Sg; .S C. li. .1. -S.>; liili tri Lil v.M'idhti 
L i( M.ir 19 1. A. 3i,), 19 iJ3l>. followed. 

l<nn"thit X'l-i'in v. Sriii’ I-’il'ul, 21 .M. 12S: 
fl I ii-i''I'ji t V. .ll M. Aii'ljlS M. L. J, 

30.». 3 M. L. T. disfented from. 

Second appeal from the deci.sion of the 
1 )istrict Judge of Jaunpur, dated the IStii 
November 1911. 

Mr. Jiouiui for the .Appellant. 

Mr. G. \V. Dillm (with him Mr. Mangal 
Pioah id IVianj tvii), for tlie Respondent. 

JUDCi M EN r.—This seond appeal raise.s 
a plain question of law. A Hindu widow 
ill possession as .soch of her late husband’s 
estate sold certain zp-.iiin luri property which 
formed apeutiou of the stiid e.state to the 
next reversionei, that is t) say, to tlie one 
pcM-son who would liave been entitled to 
•sucoeeJ to the entire estate if the succe.ssion 
had opened by the death of the widow at 
theveiy time of the sale. As a matter of 
fact, the vendee died before the succe.ssion 
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actually opened, and the plaintiff and two 
other persons (impleaded as proforma 
defendants) were the nearest reversioners 
at that moment. The plaintiff sues to 
recover from tlie heirs of the vendee his 
one-third share in the property sold by the 
widow. Both Courts below have held that 
a sale to tlie nearest rever.sioner living- at tlie 
timeof thes-ileis etiuivalent to a sale with the 
consent of the said reversioner and was, tliere- 
fore, sufficient to pass a gjod title independ- 
onily of any direct evidence in support of the 
plea that tlie sale was for legal necessity. 
Now, there can be no doubt that if the 
widow had transferred the wliole of her 
late husband s estate, instead of only a 
portion of the .same, to tlie next reversioner, 
the latter would have obtained a clea»‘ and 
indisputable title, independently of any 
evidence a.s to legal iieoes.sity. Moreover, 
since tlie ruling of their Lirdships of the 
Privy Council in Bijranr/i Siugk v 
Miinokarnika Bakhsh Sinyh (1), it cannot 
be denied that if the widow liad sold the 
property now in dispute to a stranger, with 
the consent of the noare.st reveisioners, Hie 
vendee would iiave accinired a clear’title, 
wliich the actual reversimiers on the death 
of the widow could not liave contested by 
calling on him to prove by direct evidence 
tlmt the salo was one for legal necessity 

Nevertheless, the appellant contends (hat on 
the .sale now in dispute the vendee tooh no¬ 
thing but the life estate of the widow. Helms 
on his side two decisions of the Madras High 
Court, M'lruilamuthn Xodan v. Sri?iiufasa Pinai 

(2) and P>u,g'ippi v. Kamti Xaik (3). 

The former deci.sion, a.s a whole, can no 
longer be consideied good law since the 
Piivy Council ruling in Ba.hangi 

case (1). I he latter lias Ijeeii adversely 
criticiseil l>y the Calcutta lligii Court in 
Puhn Chnudrn Ma^i-hu v. Huh.ii Mundal (4), 
where it, is ftuggo.sted that the Madras High 
Courl’.s view i.s based on a misunderstanding 
of the Privy Council ruling in the older 
ea.se of P,^ h iri l.nl v, Madlo. hul Ahi' 
(Jiitpuval (o). 

C) :'o A. U ;J M. L. T. 1; 12 C. W.X. 71, U iio... 
L, K. liMS; li C. L. J. TOti; o A. L. J. 1; 17 M L. J. (iCo; 


5 I. A. 1. 

( 2 ) 21 M. 12 s. 

v:t) ai M. ;aiii: is M. l. j. .j-- 

( I) :r, I’, imu; 12 C. W. s;j7; S c. L. J. 2S0 
lu u. I'j J. A. tjd. 


ti&l2 


I agree with the learned Judges of the 
Calcutta High Court, In Beliari TjaVs case 
(5), the wido w had in fact transferred to 
the next reversioner the whole of her 
husband’.s estate, and not merely a portion 
of it but slie had endeavoured so to frame 
the transaction as to reserve her own life- 
interest. It was held that she could not 
do this, but that to confer a good title, the 
transfer must be one of such a nature that 
the whole estate should get vested at once 
in the grantee. ” The meaning is that qua 
the property transferred, the widow must 
reserve nothing to herself, the idea that she 
could not execute a complete and valid 
transfer of a portion only of the estate 
could not be before the Court in a case in 
which the transfer, if valid, at all did in fact 
cover the entire estate. 

Moreover, the rule laid down by the 
Madras lligli Court would seem to lead to 
ext r.aordinai’y and undesfi-able results in 
acfual working. A Hindu widow feels 
herself in need of ready-money, she goes to 
the next reversioner, lays her case before 
Iiim and asks his permission to sell a 
portion of the estate. It is now admitted 
tliab he can give her permission to sell to 
a stranger, and that his consent will 
relieve such stranger vendee from the 
obligation of hereafter proving legal necessity 
for the sale otherwise tlian by pleading 
the presumption raised by the c^isent of 
the next reversioner According to the 
Madras High Court, however, if the next- 
reversioner wishes to purchase himself, and 
so to keep the property in the family, be 
can only do so subject to the risk that he 
himself or In's heirs after liim may be put to 
proof, perhaps many years later, of the 
fact that Hiero was legal necessity for the 
sale. On this view of the law, some 
cuiious questions might well arise in case 
the next, reversioner thought tit, as a matter 
of piecaiition, to ariange for a sale in 
favour of a relative of his own. 

1 prefer, therefore, to follow the Calcutta 

\iow, as the learned District Judge has 
done. 

There was a -suggestion thrown out in 
aigument that the deed in suit does nob 
purport to convey more than the widow’s 
lite-estate. 1 have examined the document, 
and I lail to see in what other or clearer 
terms a complete transfer by way of sale 
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could have been ef¥ecfced. There is no force 
ID this contention. 

I accordingly dismiss this appeal with 
costs, including fees on the higher scale. 

Appeal dismissed. 


CALCUTTA. HIGH COURT. 

Second Civil Appeal No. 15‘37 op 1910. 

July 2. 1912. 

Present: —Mr. Justice Richardson and 
Mr. Justice Reachcroft. 

KAMALA KANT CHAK! and others — 
Dependants—Appellants 

versus 

BEJOYA KANTA LAHIRI— Plaintipp — 

Respondent. 

Ahamloumcni —Noftcc to CoUcctor, if nccebsanj — 
Abandonment complete even icithont mich —LnmU 

lord nia\} prove nhnndonment without ijivinij notice — 
(.Inciition of intention—Benijal 'i'cnanctj Act of 

1895), 97 els. (2) & (3). 

A notice to the Collector under clause (2) ol* sec* 
tion 87 of the Bengal Tenancy .Vet is not neces.sary to 
make an abaiidomneiit com|>lcte ami effectual. Tlie 
notice is important for the purpose of tlio suit wliich 
the tenant is allowed to bring uinler clause (.3), but is 
not essential to complete the abandonment; aiut a 
landlord who lias not given such notice is still at 
liberty to prove that an abandonment has in 1‘aot 
taken place. Tlie tpiestiou of abandonment or no 
abandonment i.s one of intention to b«‘ detcrminetl 
upon the facts of the particular case in which the 
question arises. 

Rfini Pershctil v, J-iicjliir, 12 C. W. X. 893, at p 992, 
7 C. L. J. 72, followed. 

Appeal from the decree of the Sub Judge of 
Mymensingh, dated March 3rJ, 1910, revers¬ 
ing that of the Muupif of Iswargunge, dated 
July 19th, 1909. 

Baba Chanlra K'tnt Ghosh^ for the Appel- 
ants. 

Baba Tarak Oh inlru Caaknivarfi, for the 
Respondent 

JUDGMK.VT.—The defendants we,re for¬ 
merly the tenants of the plaintihs in respect 
of a non-tranaferable ryoti holding. In 1S97, 
the defendants mortgaged the holding by 
way of onditional sale and pub the mort* 
gageo ill posse.^ision. It is clear from the 
judgment of the Subordinate Judge that he 
has found that the defendants bheu left the 


village without making any arrangement for 
the payment of the rent due to the plaintiff. 
On the 7th Fulgttn 1306, that is. in the 
year 1900 one Nabin Nath executed a kahu' 
Hat in the plaintiff’s favour for a term of 
five years, which e.xpired before the present 
suit was brought. Two days after, he 
acquired the mortgage interest from mesne 
assignee and he then entered into pos¬ 
session of the holding. He remained in 
possession till the year 1904 when the de¬ 
fendants brouglit a suit against him to re¬ 
deem the mortgage. In that suit they were 
successful and upon payment into Court of 
the sum due iipou the mortgage, they were 
re.stored to possession. The plaintiff then 
brought the present suit to recover possession 
on the footing that the defendants had 
abondoued the holding and that as against 
him they had no right to evict Nabin Nath 
and take possession themselves. The first 
Court dismissed the suit holding that there 
had been no abar.donment and that the 
relationship of landlord and tenant between 
the plaintiff and the defendants had never 
ceased and still subsisted. Tlie Subordinate 
Judge in tlie Court below came to a different 
conclusion. lie found that tlie evidence 
established an abandonment of the holding 
by the defendant.^ in 1894 and upon that 
basis lie made a decree in favour of the 
plaintiff. The defendants liave appealed to 
tlii.s Court. 

The decision before us has lurned princi* 
pally on the effect of clauses (2) and (.3) of 
section 87 of tlie Bengal Tenancy Act. In 
our opinion, the provisions contained in those 
clause.s do not help the defendants. 

It is true that the plaintiff gave no notice 
to the Collector under clause (2) of h s in¬ 
tention tf) treat the liolding as abandoned 
bub such a notice is not nece.s.sary to make an 
abriiulouinent complete and effectual. The 
notice is important for tho pui-po.se of the 
suit wliich the tenant is allowed to bring 
under clau.se (3) but is not es.seutial to com¬ 
plete an abandonment; and a landlord who 
}ia.s not given siicii notice is still at liberty to 
prove that an abandonment has in fact taken 
place. As authority, we need only refer to 
the case of Rcdh Persluid v. Jawahir (1) 
wiiere earlier cases are considered. As there 
pointed out, the question of abandonment or 

tu 12 C W. X. 8D9 at p. 902; 7 C. L. J. 72. 
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no abandonment is one of infeution to be 
determined upon the facts of the particular 
case in which the question arises. In the 
present caee, the finding of the Subordinate 
Judge upon that i»sue is in the affirmative 
and as we are unable to say tliat the Subordi¬ 
nate Judge committed any error of law in 
ariviug at that finding, It is now conclusive. 
If the payment of the mortgage-debt by the 
deteudant in 1904 or 1005 be, so far as it 
goes, some evidence as to what their inten¬ 
tion was in 1894, the Subordinate Judge 
regarded it as evidence to which in the 
circumstances, no great weiglit could be 
attached and we cannot say that he was 
wrong in law in so treating it. If they 
abaiuloned tlie holding in 1894, they were 
not in a position after tlie plaintilT liad re¬ 
entered in 1900 to change their minds or 
tiieir intention and go Inch to the oiiginal 
state of things. 


Tim finding on the question of abandon¬ 
ment is Piiflicient to .support the decree wliicli 
the Subordinate Judge has made. The 
defendants liad no right as against tlie plaiiit- 
iil to (lan.sfer the lu)lding by sale or inort- 
gagt and tlio plaintiff is not c-incerned with 
the mortgage iransacti-m or any of its 
developments. On t he of her hand, the hold¬ 
ing having been alianduiied, tlie plaintiff liad 
a riglif to re enter as lie did and to settle the 
land with another tenant. ^V'ilatever right Mie 
defeijtlants may have had against Nabhi Nath 
as bet ween the plaintiir and the defendant.'*, 
tlie possession ot Nabin Natli must be treated 
as the possession of tho plaintiff and not as 
the pi.ssessioii of the defendantR. Tne plaint- 
itV was entitled to treat Nabin Nath’s pos- 
session as rightful possession under the 
kitl/nliah and cannot ho forced to treat it as 
wrongful possession under the nmrtgage. 
A.s against tho plaintiff, tho defendants by 
their own act have deprived themselvesof the 
title wliicii they once hati and are in no beltei 
position than trespassers. If it bo of any 
importance, it is not the fact that tho pcisor 
now entitled to actual posse.s.sion is Nabii: 
Nath, because the teim for which ho eii- 
gaged iias long siime expired. 


tried io such a sat& except the issue which 
has been tried and finally determined between 
the parties in the present suit, whether or 
not in 1894 there was a voluntary abandon¬ 
ment of the holding on the part of the de¬ 
fendants? What difference does it make 
whether that issue was raised in a suit in- 
.stituted by the defendants or in a suit insti¬ 
tuted by the plaintiff? 

The payment of the mortgage-debt did not, 
as is apparently suggested for the defendants, 
give them any sort of equity against the 
plaintiff. The transfer by mortgage was an 
infringement of his rights. He was not 
bouud to recognise the transfer and never 
did 80 . He was no party to the suit for 
redemption and the payment made by the 
defendants and their recovery of possession 
was subject to his rights which hs was free 
to assert if lie chose, unless the defendants 
were able to prevail upon him to come to 
some understanding with them. It is not 
to be wondered at if the plaintiff considers 
them bad tenants bat it may not even now 
1)3 too late for them to approach him with 
a view to arriving at an arraugeraent. 

We have said that the finding of the Sub¬ 
ordinate Judge on the question of abrodon- 
ment is sufficient to support his deoroe. But, 
on the face of the record, there is also this 
observation to be made. As we have shown, 
the defendants were in effect evicted by the 
plaintiff in 1900 and two years later their 
right (assuming that they had any right) to 
recover possession by suit against the plaintiff 
became barred under Article 3 of Schedule 
111 of the Tenancy Act [Bam Pershad v. 
Jiiwahir (1)]. The result is that in the view 
we take, this appeal musl be dismissed with 
costs. 


Appeal dismissed. 


It in idle to .‘^ay thut liccause the plaintiff 
gave no notice under clause (2;, the (kffend- 
nnl had no oppoitunitj' to bring a suit under 
clause (.3). AVhat issue could have been 
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CALCCTTrA HIGH COURT. 

Criminal Appeal No. 22a of 1912. 

June 17, 1912. 

Present: —Mr, Justice Holmwood aod 
Mr. Justice Imao). 

NAZIMUDDI— Accused—Appellant 

versus 

EMPEROR —Respondent. 

Practice—Assesson’ opinions hotv to be taken — 
Cros?-cxantinin<j assessors, contranj to lam—Ritfht of 
private defeixcc—Riotimj —Right of private defence, 
ij exceeded — Punishment —Oonftc/jon set aside -Re-trial 

—Criminal 2*roccdurc Code {Act r of ss. 4)3, 

423. 

A trial is alto/^ether vitiated if the assoasors are 
not asked and are apparently not ulloned to ^jive an 
independent opinion on the case. 

The cross-examination of the assessors is en¬ 
tirely contrary to law. Section 303 of the Code of 
Criminal Procedure ^dvos the Judge no power to 
question the assessors until they have delivered their 
opinions orally and he has recorded such opinions. 

Jf there is anything obscure in their verdicts, there 
is no objection to tlie Judge asking questions to clear 
up such obscurity; but ho is bjund to allow the asses¬ 
sors to e.xpross thoiv own opinions independently 
in their own words on the whole case before 
interfering witli them in any way or asking them 
any question whatever except “what is your 
opinion.” 

When a Court linds that an accuseil had the right 
of private defence in any case, it ought not°to 
convict any of them of rioting. It is impo.ssible that 
a man who is acting in the exercise of a legal ri-dit 
can bo a member of an unlawful assembly. ” 

Any person who exceeds tlio right of private do- 
fence is liable to be piinislieil for the specilic otfonco 
of culpable homicide or other crime whicii ho may 
bo found to have committed in c.xcess of that 
right. 

Wicn a conviction is set aside ami a re-fcrial ordered, 
the whole case is re-opened and the accused must be 
tried again on all the charges originally framed. 
Having regard to the provisions of section 4i3 of tho 
Criminal Procoilurc Code, the provisions of .section 4U'J, 
in that respect, cannot apply. ’ 

Krishna Dhan Mandal v. (pi:en-L'inpics<, 2.i C. 377 
relied upon. ’ 

Appeal from the conviction and sentence, 
tsvo years’ rigorous imprisoniuent. passed by 
the Additional Sessions Judge of Backerganj, 
under section 147, Indian Penal Code on 
March 8th, 1912. 

Mr. Oasperz, Counsel, with Babu Rnjculra 
Chandra Guha, for the Appellant. 

Mr. Orr, Deputy Legal Rsmernbraucar, for 
the Crown. 

JUDGMhjMl. This is an appeal from the 
conviction and sentence passed by the learned 
Additional rfessijiis Judge of Bacliergauj 
Upon one NazituudJi. Tne Judge, disagreoio'^ 


with both the assessors as to the innocence of 
the accased, though he says he agrees with 
their findings of fact, has sentenced the appel¬ 
lant Nazimuddi to twoyears’ rigorous imprison¬ 
ment under section 147, Indian Penal Code. 

The trial appears to us to be altogether 
vitiated by the fact that the assessors were 
not asked and apparently not allowed to give 
an independent opinion on the case. 

We have pointed out to this learned Judge 
before and we must do so again that his method 
of cross-examining the assessors is entirely 
contrary to law and results iu grave miscar¬ 
riage of justice. Tne law, section 309 of the 
Code of Criminal Procedure, gives the Judge 
a discretion to sum up the evidence for the 
benefit of the as.s033ors if he thinks necessary 
but it gives him no power to question them 
until they have delivered their opinions orally 
and he has recorded such opinions. 

If there is anything obscure in their verdicts, 
there is no objection to the Judge asking ques¬ 
tions to clear up such obscurity; bub he is 
bound to allow the assessors to express their 
own opinions independently in their own words 
on the whole case before interfering with them 
in any way or asking them auy question what¬ 
ever except “what is your opinion.” We 
never get a verdict on the facts from assa.ssors 
who sib with this learned Judge and we are 
always greatly etnbarasseJ on appsal by his 
erroaeou.s practics. 

Bub in this ciso, the conviction cannot stand 
on the face of the judg-nenb. 

The findings are throughout contradictory 
and it is difficult to understand what the 
Judge meant to hold, bub wheu he did fiad 
that the accised had the right of private de¬ 
fence in auy case, he could not convict them 
or any of the ji of rioting. It is impossible that 
a man who is acting in the exirctse of a legal 
right can be a memborofan unlawful asseub- 

ly. 

Any person who e.xcsods the right of pri¬ 
vate defence is liable to be punished for the 
specific offence of culpable homicide or other 
crime which he may bo found to hg.ve com¬ 
mitted in exces.s of the right. 

The conviction under soctini 14/ is. there- 
fore, on the tiudings of the Judge, untanable 
and must be set aside. Bub we think there 
must be a re-trial in this case since the con¬ 
clusion that the accased had the right of 
private defence is erroaoou.s on the Judge's 
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own findings. He nowhere finds that the 
complainant had no bona fide claim to the 
paddy he was carrying away. He finds in¬ 
deed to the contrary that the complainant, as 
guardian of his step-sou, who was the rightful 
owner of the land left by his father, had been 
getting land for the boy*s maintenance and 
that lately owing to a quarrelthe accused had 
arbitrarily denied his rights. He finds that 
complainant married the boy's mother 8 or 9 
years before and there had been no dispute 
hitherto ai d, therefore, there must have 
been an amicable arrangement which has 
recently broken down. But this does not 
make complainant a thief or a trespasser 
and there is no right of private defence 
against a person assorting a bona Juie right. 
Then, again, lie finds that the assaults did not 
take place in the field but outside Afiluddi’s 
house where the complainant says it did, and 
that ti e attack was on the back of two de¬ 
fenceless laden cocliffl who were not com- 
mitrii'g any ofi’ence. He also seems con¬ 
vinced that it is quite likely that Nazimuddi 
birucK the blow which killed Yakutali but he 
says that the evidence is entirely that of the 
complainant and his men. Of course, it is. Tt^e 
evidence for the prosecution iiiuet be used to 
prove the prosecution case. Independeirt 
persons are not likely to turn up in cases of 
this kind. He .«ays people living near should 
have been examined but there is no allegation 
that any of them saw the occurrence. He 
does not say he has any reason to disbelieve 
t he complainant, and his witnesses. These 
are only a tew examples of contradictory and 
inconsistent findings which we cannot further 
enlarge upon for fear of prejudicing the case 
on re-trial. 

When a conviction is set aside and a re¬ 
trial ordered, it is settled law that the whole 
case is rt«opeiied and the accused must be 
tried again on all tlie charges originally fram¬ 
ed and having regard to the provisions of 
section 42d of tlie Criminal Procedure Code, 
the provisions of section 403 in that respect 
cannot apply. Kruhna Dhan Mandal v. Queeri^ 
( 1 ). 

We might, following the rule in Queen Einp- 
rt'.ss V. Jab(UinUa{2)y alterthe finding ourselves 
bub ill that case we should be precluded from 
iiitfci fei ing with the sentence and, as pointed 

(1) 22 «' :<77. 

2a C. ‘J7o. 


out by Banerjee, J., this is not one of those 
cases where such an alteration could be made 
inasmuch as the accused has been acquitted 
of the major charge and convicted on a very 
minor one. He can only be dealt with on the 
major charge by directing a re-trial which 
opens the whole case and places it upon the 
same footing as if there had been no previous 
trial at all. 

We do not think it necessary to refer to 
our powers in revision under section 439, 
which we could exercise independently with¬ 
out any reference to section 417 which is a 
purely enabling section giving the Local 
Government certain powers and by implication 
taking them away from private parties but 
not in any way touching the jurisdiction or 
revisional powers of this Court in all matters 
connected with Criminal trials whether there 
has been a conviction ot an acquittal. 

Had it been necessary to get over the diffi¬ 
culty raised in Krishna Dhan v. Q«een- 
Empress (1) by the u.se of our revi¬ 
sional powers, we should have had no hesi¬ 
tation in using them. But the setting aside 
of a finding of the Sessions Court under sec¬ 
tion 423 enables this Court to order a re-trial 
and it is now settled law that that order re¬ 
opens the whole case. 

The conviction and sentence under section 
147 i.s set aside and a re-trial ordered on the 
original charges before the learned Sessions 
Judge of Backerganj, who will approach the 
case with an open mind. 

The appellant will remain on bail to the 
satisfaction of the tfessions Judge pending the 
re-trial. 

Ue^iriol ordered. 


NAGPUR JUDICIAL COMMISSIONKR'S 

COURT. 

CuiAiiNAL Revision Petition No. 232 oe 1911- 

January 16, 1912. 

Ercsenti —Mr. Uiake-Brockman, J. C. 

H AMKRliSHNAPURI— Aptlicant 

ven us 

MOHANLAL—Non-Applicant. 

Procedure Code {Act V of IB9S), a. 195 (QJ 
(7) (ii)—Snytction to proi-ccute— A p 2 >eal—Jurisdiction 
^Soin'fion yronied hy Additional District Judge—Power 
to revoke sanction—Central Provinces Courts Act (/X 
6/l<J0+J, 16, 17. 
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Clause (a)of sub-section{7), of section 195, Criminal 
Procedure Code, defines the word ‘ordiuavily’ for all 

cases where appeals from a lower Court lie to more 

than one higher Court. 

When a Civil Court in practice tries suits of values 
so diffei'cnt that appeals from some of its decisions 
lie to one aud appeals from other decisions to 
another higher Court, thou the Court authorized to 
revoke or grant a sanction under sub-section CO) of 
section 195, is the Appellate Court of inferior juris* 
diction. 

Revision ag'ainsbfche order of the Divisional 
Judge, Nagpur Division, dated the 25th 
November 1911, revoking the sanction 
granted by the Additional Distri«t Judge, 
Nagpur, on the llth August 1911. 

Messrs. /*. *S. K^twal and F. ff. Natdn, 
for the Applicant. 

Mr. J. Mittra and Dr. II. F. Gour., for 
the Non-Applicant. 

JUDGMENT.—This is an application for 
revision of an order passed by the Divisional 
Judge, Nagpur Division, on the 25fch Novera- 
bex’ 1911, revoking a sanction given by tlie 
Additional District Judge, Nagpur, for the 
applicant Mohanlal’s prosecution for an offence 
punishable under sections ISi and ISO, Indian 
Penal Code. 

The proceedings arise out of Suit No. .14 of 
1897 instituted in the Court of the Civil 
Judge, Nagpur, and decided by that efticer 
on the 9t!i October 1897. The claim was for 
money and the defendant Sif aram was diiect- 
ed by the decree to pay Rs. 12,029 12-10, 
costs included. Sitarani died in July 1909 
and in the same month, his widow, Deoki Dai, 
was brought on the record as liis legal repre¬ 
sentative. Later in the sanio niixntli, a 
warrant was is.sued for attachment of certain 
moveables described in an inventory given as 
required by rule 12. Order XXI, Civil Pro¬ 
cedure Code. The Nazir liimself was sent 
to carry out the attachment but repo!*ted on 
the 2lst July that he had been unable to 
complete it because he hud been obstructed 
by ^Xobanlal, brotliei*-in*law of tlie d‘j(*eased 
judgment-debtor. The report was i-ead by 
the District Judge, Mr. W. R. Dhohley, in the 
presence of Mohaulal on the 4th September 
1909, and the latter was ordered to file a 
written statement showing cause wliy he 
should not be sent for trial for an offence 
punishable under section 183, ludi.an Penal 
Code. This order was complied with on 
the llth September and the District 
Judge then decided to defer decision re¬ 
garding Mohanlal’s prosecution till some 


objections filed in respect of articles, which 
the Nazir had succseded in attaching, should 
liave been disposed of. The last of the 
objections was settled on the 7th May 1910, 
and in the following July, the decree-holder 
moved the then District Judge, Mr. Prem 
Narayan, to sanction MobanlaPs prosecution 
under sections 183 and 353, Indian Penal 
Code In August 1910, the District Judge 
transferred the application to the Additional 
District Judge for disposal. Pleadings and 
evidence on bjth aides were recorded and 
the sanction already referred to was accorded 
on the llth August 1911. 

Mohaulal moved the Divisional Judge to 
revoke this sanction. At the hearing, the 
decree-holder took the preliminary objection 
that the Divisional .Judge is not the authority 
empowered u-nder sub section(6), section 195, 
Criminal Procedure Code, to revoke a sanc¬ 
tion granted by a Judge of a District Court. 
In August 1911, the Additional District Judge 
was trying all suits of the Nagpur district over 
Ks. 3,000 and not over Ks. 25,000 iu value 
besides dealing witli all applications arising 
thereout. The Divisional Judge held that 
inasmuch as suits over Rs. 3 000 and not 
over Rs. 5,000 in value are necessarily 
more numerous than those over Rs. 5,000, 
appeals from tlie Additional District Judge 
would ordinarily lie to his Court. He 
referred al.so to srctioti 17 (3), Ceutral 

Pt-ovinces Coui’ts Act, 1904, which makes 
the District Court and any Additional Judge 
thereof suboi'dinate to the Divisional Court. 
On the merits, he considered that sauctiou to 
MolianlaPs prosecution should not have been 
given. 

The main question argued here is whether 
the Divlsiomil Judge iiad jurisdiction to 
revoke the sanction accorded by the Ad¬ 
ditional District Judge. Accor-ding to the 
contention on behalf of the decree-holder, 
the applicant fur revision, section 13, 
Central Proviuces Courts Act, shows the 
intention of the Tj?gi.slature to be, that 
ordinarily the District Court shall try 
only suits beyond the pecuniary jurisdiction 
of a Subordinate Judge, i. e., over Rs. 10,000 
in value. The conclusion pre.ssed for is 
tliat the expression “ Court to which 
appeals ordinarily lie ” in section 195 (7), 
Criminal Procedure Code, makes the 
Judicial Commissioner’s Court the only 
one which cau revoke a eauction granted 
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by a Judge of a Districb Court, ioasmucb 
as all appeals from the decisions of 
such a Judge in suits over Rs. 10,000 
in value, lie to the Judicial Commissioner’s 
Court. 

Jt will be convenient to set out here 
in extenso the provisions of law which 
have to be construed: they form parts of 
sub'sections (6) and (7), section 195, in the 
Code of 1898 and run thus :— 

‘*(0) Any sanction given or refused under 
this section may be revoked or granted 
by any authority to which the authority 

giving or refusing it is subordinate. 

(7) For the purposes of this section, 
every Court shall be deemed to be sub* 
ordinate only to the Court to which 
appeals from the former Court ordinarily 
lie, that is to say : — 

(rt) where such appeals lie to more 
than one Court, the Appellate 
Court of inferior jurisdiction shall 
be the Court to which such 
Court shall be deemed to be sub* 
ordinate.” 

The corresponding provisions in the Code 
of 18S2 were thus worded: — 

‘‘Any sanction given or refused under 
this section may be revoked or 
granted by any authority to which 
the authority giving or refusing it 
is subordinate. 

For the purposes of this section, every 
Court, other than a Court of Small 
Causes, shall be deemed to be sub¬ 
ordinate only to the Court to which 
appeals from the former Court ordi¬ 
narily lie.” 

No explanation of the term “ordinarily” was 
thus vouch.safed in the older Code. It was, 
however, interpreted in Anant liamchandra 
Jure (1) and Moduray Pillay v. Elderfon (2) 
to mean “ in the majority of cases.” This 
interpretation is convenient enough in 
connection with Criminal Courts ; for the 
great majority of decisions passed by such 
a Court must necessarily be appealable 
under section 407, 408 or 410, Criminal 
Procedure Code. But the position is very 
ditferent when we come to Civil Courts, 
which exercise jurisdiction without res¬ 
triction as regards value in ordinary suits 

(•1) 11 li. 

(2) 22 C. 4«7 


and also d^al with suits and proceedings 
under special Acts such as the Guardians 
and Wards Act, 1890, the Provincial 
Insolvency Act, 1907, the Indian Divorce 
Act; 1869, and the Probate and Ad¬ 
ministration Act, 1881. Can it reasonably 
be expected that a person dissatisfied with 
the order of a Districb Court in the 
Central Provinces on his application for 
sanction to prosecute another shall take 
out statistics of the suite instituted in that 
Court by values ? How is the period for 
which statistics should be taken to be 
determined ? All difficulty on this score 
has been removed by clause (a) of section 

195 (7) of the 1S98 Code, which, in 

perfectly general terms, defines the term 
under consideration for all cases where 
appeals from a lower Court lie to more 
than one higher Court. There is no need 
for statistics. Owing to the character or 
amount of its litigation, a particular districb 
may be without enough Munsifs to try all 
suits not over Rs. 1,000 in value, with the 
i-esult that a Subordinate Judge or even 
the District Judge may have to try suits 
within the jurisdiction of a Munsif’.s Court. 
Simihuly, the local Court of the Sub- 
oidinate Judge may be unable to cope with 
all suits over Rs. 1,000 and not over 
Us. 10,0.0 in value. Tliese positions are 
expresi'ly contemplated and provided for by 
clau.ses (b) and (c) of section 15, Central 
Provinces Courts Act, 1904, with wUch may 
be compared section 17, Central Provinces 
Civil Courts Act, 1885, section .‘19, Punjab 
Courts Act. 188K and section 21, Bengal, 
Nortli Western Provinces and Assam Civil 
Courts Act, 1S87, That the Legislature had 
the orders of Civil Courts specially in its 
contemplation when it enacted clause (u) 
in sub-section (7) of section 195 in the 1898 
Code is further indicated by the fact that in 
section 405 where the expre.ssion “Court to 
which appeals ordinarily lie” again occurs, 
no explanation luvs been inserted : the Courts 
wliose orders are tiierein dealt with are 


exclusively Criminal Courts, 
that clause («) aforesaid 
complete definition of the term 
in the cases which it covers, and, 


I hold, then, 
furnishes a 
” ordinarilj ” 
consequently, 


that when a Civil Court in jjiaotice tries 


suits of values so dilferont that appeals from 


some of its 


decisions lie to one and appeals 


from other deciaious to another higher Court, 
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there is no need to consider, for the purpose 
of applying suh-seclion (6), section 1&5, 
Criminal Procedure Code, which set of 
values gives it the greater part of its work, 
p follows that the Divisional Judge had 
jurisdiction iu the present case. 

The merits of the case have also been 
argued. The main point urged is tliat the 
Divisional Judge misapprehended the evi¬ 
dence when he worte that the Nazir intended 
to have the person of the judgment-debtor 
and her female companions searclied. There 
is certainly room for this contention, but 
nonetheless I agree with the Divisional 
Judge that in view of the long delay in 
^ipplying for .sanction, the interests of justice 
do not require tliat the application .should 
be alliwed. The objections, till fciie disposal 
of which Mr. Uhobley postponed decision 
of the questi.)n orally raised by the decree- 
holder on blie -ifch September 1909, namely, 
whether ifohanlal should be put on bis trial 
for unlawfully obstructing the Nazir, could 
obviously have no connection with property 
which owing (,o the alleged obstruction the 
Napr refrained from attaching. The delay 
wh'.ch has occnrrfd will c-ortainly add 
greatly to the difHculty of ascertaining the 
truth as to ^vlolianlal’s conduct and was 
quite po.'sibly due in soins rnon^ure to a 
determination on the tlecree-lioUlcr's part 
that if the objecti )ns _ failed, he would not 
press the tdiarge of olj.struction. I decline 
tlien to interfere with the Dlvi^ion.al Jiiilge'.s 
order revutking sanction. 'I’he applici'dijii for 
revi.sion is dismissed. 

Apph'r }fion ;h‘iimts^"iL 


BOMIIAY HIGH COURT. 

CfUMiNAi, Rkvisio.n .VO. OF 1911. 

Pebniary 11, liOii. 

Ptp.tenf :—.Sir N. G. tJhoiid.iv.n kar, Kt., 
dudge, and Jiisttc- B L*’clielor. 

I'J M PK R.() R — r 

BAiidl BHaNMI— 

Criinim/ Prnri-.7iir.‘ Co‘l‘ Cl ’/ I' of ,s-. 2 t') (1) 

—Join<hM- of rh'ii:j.-.<—t i»i—( rimi nfd 

brcurU of of n if t'oda 

{Aot KLV of 1M()')>, 4 )S, PJj. 

.1. was Li'jivl at oin,* trial oa t \'o n-ir • tlin fir.st 
charge was uinler section t'H of the IVti il Code for 


having committed criminal broach of trusfcas a ser¬ 
vant; the .second charge was under section 465 for 
making fal.so documents for f he purpose of commit- 

ling tl)c‘ offoiico of criminal breach of trust as a ser¬ 
vant. Tlierc was only one act of criminal breach of 
trust charged ng.iinst A. It was contended for A. that 
tlio whole trial was illegal and void as he ivas tried at 
one trial for two distinct ofTonces; 

^ Jlclil, that the case fell under section 235 (1) of the 
ki'lininal Procotlnro Code, as there w’.as only one act 
of criminal broach of trust charged against A., and 
the falsitieation of accounts charged was an offence 
whicli furnie«l part of the traijsactioa as to the crimi¬ 
nal breacli of trust, bocause tlie accounts alleged to 
have been falsified related to the act charged under 
section 40.^ of tljo Penal <’ode. The offences charged 
were, thoiofore, all offences connected wdth one 
another and arising out of tlm same transaction. 

Emperor v. Xofhitlfil liipuji, 4 Kom. L. P. 433; Knsi 
Vi<uanrifh‘in v. Emperor, iO M. 328, .5 Cr. L. J, 341, 2 
^r. L. T. 177, 17 M. L. J. 141, disfingu;3hed. 

Application for revision from conviction 
and sentence, recorded by the Second Addi¬ 
tional Ses.sions Judge of Ahmedabad, on appeal 
from c')nviction and sentence passed by the 
Sub Divisional Magistrate, First Class, at 
Viramgaum, 

Mr. Tj. .4. ShaJi^ for the Applicant. 

Mr. K. iV. Kip/aipp, for the Complainant. 

N r.—The petitioner Lalji 
Bhanji was accused No. 1 at the trial before 
the Miglstrate, and the charge against him 
wa.s, /?>>■/, under section 408 of the Indian 
Penal Code, and, aecon'Uy^ under section 465 
of the.said (’ode. The first charge was that 
heinorab)ut the months of January and 
Februar-y 1911, at V'j ramgaum, being a 
cderk (>f Me.s.srs. Byramji and Ardeshir, 
and, being entrnsled with Rs. 204 4-0 in 
sucli capa-ity, did cDmrnib criminal breach of 
trust punishable under section 408 of the 
Indian Penal Code. Tlie second charge wa.s 
tlmt lie iu or about January, February and 
March 1911, at Viratngaum, did make false 
document.^, viz., the transhipping register 
daily reports and monthly bills (Exhibits B.* 

F. and G.), intending that the documents 
forged shall be used for the purpose of 
c-unmitfing the offence of criminal breach of 
trust by a servant. He was convicted by 
the Magistrate of both these offences. But 
in appeal the learned Sessions Judge 
confirmed the onvictiou on the first charge 
and reversed that on the second charge upon 
the gromnl that the petitioner ought not to 
liiive hjui tried for both these offences 
beciu.se they were nob of tlie sa.Tie kind. The 
learned Sessions Judge held that the trial on 
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the second charge was illegal. It is now 
urged before us by Mr. Shah, the learned 
Pleader for the petitioner, that the whole 
trial was illegal and void because the 
petitioner had been tried for two offences of 
distinct kinds; and that the illegality, admitted 
by the learned Sessions Judge as to the 
second charge, tainted also the trial on the 
first charge. In support of his contention, Mr. 
Shah relies upon the decision in Emperor v. 
Nothalol Bapuji{[), which has been followed 
by the Madras High Court in East Viswava- 
than V. Emperar (2). But, in our opinion, 
those two decisions are distinguishable from 
the present case. In the Madras case, the ac¬ 
cused had been tried and convicted on a charge 
which alleged three distinct acts of criminal 
breach of trust under section 409, and three 
distinct acts of falsification of account.^, which 
were offences under section 477A of the 
Indian Penal Code. That is to .say,there were 
six distinct offences in all, and the learned 
Judge.s who decided that case helil that 
section 235 did not cover the ca.se because (he 
falsification of accounts connected with one 
act of criminal breach of trust, could not be 
said to have formed part of the same transac¬ 
tion with the other acts of criminal breach of 
trust. They proceeded to remark in their 
judgment as follows:—-'’Sach act of criminal 
breach of trust may, no doubt, be said to form 
part of the.same transaction with the falsifica¬ 
tion of accounts made with a view to conceal 
that act of breach of trust.” But with 
reference to that, they said that the prin¬ 
ciple cnild not apply because in tlie case 
before them tlie charge did not form part 
of the same transaction with the other 
breaches of trust and falsifi 'afions which were 
committed on aUi)gether different occasions. 
That was also the principle of the ruling of 
this Court in Emp'ror v. ^snthuhd Hapnji (1). 
Tliere also, there were several acts of criminal 
breach of trust and fal.sification of accounts, 
some of them uturonnected with the rest, and 
charged against the accn.sed. 

Tlie present case falls uithin clause (1) of 
section 235 of the C\nie of Criminal Pr'ocedure. 
Here there was only one act of criminal 
breach of trust charged against the petitioner, 
and the falsification of accounts charged was 

(1) 4 Horn. L. H. vrx 

(2) :iO M. 32S. r, Cl-. U J. 341, 2 M. L. T. 177. 17 il. 
1. J. in. 


an offence which formed part of the transac¬ 
tion as to the ciimiual breach of trust, be¬ 
cause theaccounts alleged to have been falsified 
related to the act charged under section408, 
Indian Penal Code. Therefore, they were all 
offences connected with one another and aris¬ 
ing out of the same transaction. 

For these reasons, the conviction and sen¬ 
tence must be confirmed and the Rule dis¬ 
charged. 

Rule discharged. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 715 of 1912. 

June 21, 1912. 

Present'. —Mr. Justice Holrawood and 

Mr. Justice Imam. 

REAZDDDI AND ANOrHBR— Accdsed — 

Petitioners 

versus 

EMPEROR— Opposite Party. 

Mr xz.r 0/* 1860), 34, 149, 325— 

RiolitU! -Chnnjp of [irievons hurt by implication aader 
.s. \4fl—y!ri/m7f'd under rioting —o’onl'lc^^o« wnder 
»t<tntivo offence not alloued. 

WluMi a (Jourt draw.s up a chargo muler soctioD 325 
road with section 149, Penal Code, it clearly intimates 
to the acciKSC'd por.sons that they did not cause 
grievous hurt to any body themselves bub that they 
are guilty by implication of such offence, inasmuch 
as some body else, in prosecution of the common ob¬ 
ject of the riot in which they were engaged, did cause 
such grievous hurt. 

When tlie.so persons are acquitted of rioting, all the 
otVeucos which they are said to have committeil by 
iinjdication disappear, and they cannot bo convicted 
of the substantive offence under section 325. 

Section 34 can only come into operation when there 
is a siib.stantivo chargo of causing gricvou.s hurt. 
The considerations which govern section 34 are on- 
tirely different and in many respects the opposite of 
those which govern section 149. 

Rule against the order of the Deputy Ma¬ 
gistrate of Raugpur, dated April 12tli, 1912, 
convicting the petitioners under sejtions 147, 
325/149, of the Indian Peral Code, and sen¬ 
tencing them each under section 147 to under¬ 
go rigorous imprisonment for three montlis 
and further directing them under sect ion 106, 
Criminal Procedure Code, each to execute a 
bo'id of Rs. 100 with two sureties of R^. 100 
each to keep the peace for one yea?*, which 
order was on appeal modified by the Sessions 
Judge of Rangpur, on May 13th, 1912. 

Baba Manmotha Ivath Mn^herji^ for the 
Petitioner.s, 
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Babu Brojendra Nath Ghatterjee, for the 
Crown. 

JUDGMENT.—We are clearly of opinion 
that this Rule mast be made absolute and a 
re»trial ordered upon the ground on which it 
was issued. When a Court draws up a charge 
under section 325 read with section 149, it 
clearly intimates to the accused persons that 
they did not cause grievous hurt to anybody 
themselves, but that they are guilty by impit* 
cation of such offence, inasmuch as some 
body else, in prosecution of the common 
object of the riot in which they were engaged 
did cause such grievous hurt. Now, when 
these persons are acquitted of rioting, ob¬ 
viously, all the offences which they are said 
to have committed by implication disappear, 
and the defence cannot be called upon to 
answer to the specific act of causing grievous 
hurt merely because it may have appeared in 
the evidence; for the Court having already 
declared by its charge that they did not com¬ 
mit a specific act and not having given 
effect to the evidence for the prosecution by 
framing a fresh charge, the defence would not 
be justified in wasting the time or the Court 
in defending themselves on a charge which 
had never been brought against them. This 
will be perfectly clear if the offence disclosed 
by the evidence was the heinous one of 
murder and the Court framed no charge of 
murder, but went on with the charge of 
rioting. Obviously, in that case, the acc.ised 
could not be called upon to defend themselves 
on the charge of murder, for it is only in the 
Sessions Court that the said charge can be 
tried. The Magistrate appeals to the pro. 
visions of section 34, hub section 31- can only 
come into operation when there is a siih- 
•stantivG charge of causing grievous hurt,. 
The considerations which g'jvern secfini 34 
are entirely different and in many re.spects 
the opposite of those which govern see* 
tion 149, and it is now Bettled law that when 
a person is charged by implication under 
section 149 he cannot be convicted of the 
substantive offence. 

The present conviction, theref.>re, is bad and 
must be set aside and the accused must be 
re-tried on the substantive cliarge under sec¬ 
tion 325. Tliey will remain on the same 
bail pending their re trial. 

Vonvictwn set aside. 


BOMBAY HIGH COURT. 

Criminal Rekerencs No. 64 of 1911. 

August 31, 1911. 

Present :—Sir N. G. Chandavarkar; Kr., 
Judge, and Mr. Justice Ru.ssell. 

In re ALI.MIA ABASIMl.A— Accused. 

Bomhaij Di.^trict Police Aef (IV of 1800^, .■f.'c. 57, 58* 
— Finder, rijhta of—Finder i)r,)dn/:{n</ priijterfij on 
Police re'iitisifitm —Piir/hls not ivaivrd — Pou'er of 
trafe to onlcr propertij fo ocst in Gyve’'n'ncnf. 

Where the finder of property Irimls it over to the 
Police on their requisition hut docs not ^vaivo his 
rights as finder, the Magistrate ought not, under 
section 58 (2) of tlie Hoiribay District Police Act, 
to order the property to vest in CJovcrninent. 

Reference by the District Magistrate of 
Abmedabad. 

FACTS.—In this case, a person found a 
currency note of Rs. 50 on a public road. 
When tbs Police came to know of the matter, 
the finder was required to produce the note 
and he complied with the requisition. 

The matter was reported to the Magistrate 


* The sections runs as follows: — 

57. The Police shall t ike teuifiDrary charge of all 
unclainied property found by or mi'io over to tliein; 
aiul slrill deliver all such [irop^rty to the Pulicc-i^atcl, 
if any, of the town or villige in whicli the saiuo was 
found, and take a receipt tlierefor, from the patol 
wlio shall forw.ird such property to Mu' -Magistrate to 
whom siic'i PoHce-patel is subordiaatc. Jf iu any 
such CISC, th *re be no Polico-patcl of suoli town oi* 
village, the Police sliall forthwith report to such 
MugisLi'atc ;is the Maifistrate <>f the ilistrict siiall,from 
time to time, appoint iu this behalf, «iml act there- 
sifter :is tin* said lirsl-metitioiieil Magistrsite .shall 
direct. 

5S. (1) If tiie property, regarding whi'oli a rcjiort is 
made to SI .M igist rsito iiiidi'r the last )ueceiiing section 
or iiiuler section If) of the llombsiy N ilhige Police Act, 
lSf)7, .-ippeiirs to such Magistrate t'j imve been left by sl 
person who has di«'d intestsitc ;iud without known lioirs 
and to be likely, if sold in public .aiiction, to roali/,e 
more timn ten rupees net proceeds, be shall coinm'.mi. 
cate with the District .bulge witli a view to its being 
dealt with under the |*rovisions of section 10 of Regu¬ 
lation \’ltl of 1H27, " to for the 

fonno! recognition of heirr, etc , or otiu'r law in forc<'. 

(2; Fn any other case, the Magistriite sliall issue a 
proclamation s[i<'cifyiiig Mie ;u'licles of \vhicli such 
l»roperty consists, and rc'iniring any person who may 
have a claim thereto to appetir befoi-c himself orsomo 
other officer whom lie appoints in this heli.alf and es¬ 
tablish his claim within si.v moutlis from tlie date of 
such proclamation. If no person witliin such period 
estaldishes his claim to .surli property, it shall be at 
the disposal of Ciovernmeiit. and nmy be sohl in public 
auction under tlie oich*rs of the Magistrate. 

(3) 'I'lie provisions of section Id of tin* Ibgiilation 
jifori'saitl sliall be deemed ii.>t to apply to iiitostato 
properly which is dealt witli by a Magistrate under 
siib-sectiou (2). 
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who ordered that the note should vest in the 
Government, The District Magistrate re- 
terred the case for the decision of the High 
Court on the foDowing groonds:— 

The law as regards the rights and liabilities 
of a finder of goods is contained in sections 
71, 168 and 169 of the Contract Act. Among 
other rights, the finder is entitled to the 
possession of his find as against every one 
except the true owner {Armorie v. Delamirie^ 
Smith’s Leading Cases). Again, Explanation 
2 to section 408 of the Indian Panal Code 
enact.s additional rights and liabilities of the 
finder. The reasons given by the Magistrate 
for the final order imply that he had on the 
record, and did consider, the claim of the 
finder before he passed the order vesting 
the note in Government and thus there can 
be no presumption tliat the finder had waived 
his rights as such. As a matter of fact, it 
was on the Police requisition that the note 
was handed over and the finder did apply 
to the District Superintendent of Police 
before the final order was passed. The scope 
of section 57, Di.strict Police Act, is limited 
to property found by the Police or made orer 
to the Police by the finder suo motu, not 
undtr requisition. Under those circumstances, * 
the order vesting the note in Government 
under section 58 (2) of the District Police 
Act should be quashed and the note ordered 
to be returned to the finder. 

JUDGMENT.—Tlie Court quashes the 
order of the Fir.st Class Magistrate of 
Ahmehabad and directs that the currency 
note of Rs. 50 be returned to the finder 
Alirnia Abusimia. 

Order accordingly. 


MADRAS HIGH COURT. 

CitiMiNAL HhvisroN Case No. 668 of 1911. 
(Ckimi>'al Revision Petition No. 483 

OK 1911.) 

May 2. 1912. 

fresent: —ili. Justice Sundara Aiyar. 
GOVINDA llEDDl —Petitioner 

versus 

EMPEROR- Respondent. 

Mdilnts Art (Mml. Ai t V u/ 1882), s. 26, rr. 8 

i)- 0 —diithr rule U- Oiiti^cyion to i-tate (hat the 


place from where accused cut tree was * reserved 
forest**—Material defect. 

A charge framed under rule 8, section 26 of the 
Madras Forest Act, must clearly state that tho place 
from where tho accused cut a tree was a ‘reserved 
forest.' Tho omission to state this is .a material defect 
and vitiates the trial. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, praying the 
High Court to revise the conviction and 
sentence of the First Class Sub-Divisional 
Magistrate of Bellary, in Criminal Appeal 
No. 20 of 1911, dated 5th September 1911, 
presented against the sentence of the 
Stationary 2nd Class Magistrate of Adoni, 
in C. C. No. 252 of 1911. 

Messrs. R. Sadagopachartur and V, 
VencatachariaCy for the Petitioner. 

Mr. J, L. Rosarioy Acting Public Prosecutor, 
for the Crosvn. 

ORDER.—In this case the accused has 
been convicted of an offence under iules8 
and 15 framed under section 26, Madras 
Purest Act, V of 1882. The charge runs 
in these terras: —You are charged with 
having committed an offence under rules 
8 and 15. framed under section 26 of Act V 
of 1882, in having got the accused Nos. 3 to 6 
to out without license a Neradu tree worth 
abTut Rs. 60 in the Vanka Poramboke 
Survey No. 162 of Noulakallu village abjut 
the month of April 1911.” 

Although the charge mention.^ rule 8, it 
does not state clearly that the \ anka Poram» 
boke Survery No. 162, in which the Neradu 
tree is said to have stood, was a reserved 
forest,’or ‘reserved land’. And, app.xrently, 
there is no evidence on record to show that 
the place in question w»is ‘reserved laud.’ 
Without such evidence, a conviction under 
rule 8 could not be supported. 

The learned Public Prosecutor contends 
that, on the facts found, the accused 
•would be guilty of an offence under rule 9. 

That depends on whether the accused 
had any right to cut the tree in question 
under rule 7. The aocused, no doubt, pleaded 
that the tree was not cut in the place in 
question and that it belonged to some one 
else. Rut if the fact of its having been cut 
at the Venka be true, it might be open to the 
aooused to say that it was required by him 
for an agricuUual or domestic purpose. I 
think it w’oiild not be safe to convict the 
accused, on tho facts as they stand, of an 
offence under rule 9, 
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I think, in the circarastances, the proper 
course would be to set aside the conviction 
and to direct a re-trial for an offence under 
rule 8 or rule 9 at the option of the prosecu* 
tion. If the charge be framed under rule 8, it 
must clearly state that the place where 
the tree was cut was ‘reserved land*. The 
due, if paid, must be refunded. 

Conviction set asiih. 


BOMBAY HlOH COURT. 
Criminal Appeal No. 485 op 1911. 

February 14, 1912. 

Present-. —Sir N. G. Ohandavarkar, Kt., 
Judge, and Mr. Justice Batchelor. 
EMPEROR— Prosecutor. 

versus 

GANPAT BALKRTSHNA RODE— 

Accused. 

Evidence Act (/of 1872), s. 73 — Purports", meaning 
0 /— Handwriting — Compari^ion —.iHony/nou.-j document. 

The word “purports” in section 73 of the Kridoiice 
Act means “alleged”. It is not necessary under the 
section that the writing, whicli is in dispute, must it¬ 
self in terms express or indicate tliat it was w’ritten 
by the person to w'hom it is attributed. 

When an anonymous writing is produced and 
ascribed bv the prosecution to n. partiuul.ar person, 
chon tho case for the prosecution must be taken to be 
Ihat, having regard to the admitteil ilocninents, and 
the coinpari.son between them and the disputed writ¬ 
ing, the prosecution alleges that tho disputed docu¬ 
ment to have been written or made by the 

accused. 

An anonymous writing ascribed to a particular per¬ 
son may, theiefore, bo compared under section 73 of 
the Evidence Act. 

Barindra Kumar Gho:te v. Emperor, 14 C. W, N. 
1114; 37 C. 407, 7 Fiul. Cas. 359; 11 Cr. L. J. 453, 
dissented from. 

Criminal appeal from the order of ac¬ 
quittal passed by the Sessions Judge of 
Thana, on appeal from conviction and sen- 
teiice passed by the Magistrate, first Cla.ss, 
Kolaba. 

Mr. Q. S. Rao, Government Pleader, for 
the Crown. 

Mr. Branson with him Mr. B. k. Desai, for 
the Accused. 

JUDGMENT.—In my opinion, the case is a 
very clear one, and the learned Se.ssions Judge 
has fallen into errors both of law and of fact 
in reversing the careful judgment of the 


Magistrate, who tried this case and convicted 
tlie accased. 

First, we have the admitted handwriting 
of the documents which consist of letters, 
deeds and postcards. The handwritting ori 
them is admitted to be that of the accused. 
Now, comparing that handwriting in modi 
with the modi handwritting on the disputed 
letter, Exhibit lA, I have no hesitation 
whatever in saying that it is the accused’s 
handwriting. The resemblance, in my opi' 
nion, is very close, and whoever is familiar 
withmo^?! handwriting must, r think, come 
to that conclusion. It is unnecessary for me 
to detail the reasons which have led me to 
that conclusion, but I may say in short that 
the matrns, the cast of the writing, and the 
similarity of moat of the letters, all are, in ray 
opinion, a warrant for holding that the writer 
of Exhibit lA is the same as the writer 
of Exhibits J, I, K, and the post-cards (Exhi¬ 
bit G). 

Then, there is the evidence of the Post¬ 
master. The learned Judge has not disbeliev¬ 
ed him, at the same time he does not appear 
to have applied his mind to the testimony of 
that witness with the attention it deserved. 

I think that it is impDsstble to give any 
sound reason for .setting aside (he clear 
statements of the Post-master, who is positive 
in affirming that he saw Nadkar post two 

letters, one ot which happens to be Exhibit 
1 A. 

Aud then there is the evidence of Nadkar 
himself. 1 think that on these grounds, we 
must come to the conclusion tliat the trying 
Magistrate was right. The learned Sessions 
Judge seems to have been intluenced in his 
opinion as (o Exliibit lA by the law laid 
down in a judgment of the Calcutta High 
Court [fiarindrn Kumar Ghose v. Emperor 
(IJ], which he has cited, on the construc¬ 
tion of section 73 of (he Evidence Act, That 
section .says:— In order to ascertain whether 
a signature, writing, or seal is that of the per 
son by whom it purports to have been written 
or made, any signature, writing, or seal 
admitted or proved to the satisfaction of the 
Court t> have been written or made by that 
per.son may be c:)mpared wir.li the one which 
is to be proved altliough that signature, writ¬ 
ing, or seal has not been produced or proved for 


11 


^ 3 - 59 ; 

t r. L. J. 4o3. ’ 


650 


INDIAN CASES. 


[1912 


GIRWAU NAHAIN V. EMPEROR. 

any ot-lier purpose.” And in the Calcutta 
judgment, the words ‘by whom it purports 
to have been written or made” have been 
construed to mean that the writing which [a 
in dispute must itself in terms express or 
indicate that it was written by the person to 
whom the writing is attributed. One mean¬ 
ing of the word pin ports”, as given by 
Murray in his Dictionary, is “alleged,” and, 
therefore, it is reasonable to construe these 
woids to mean‘‘ by ivhom it is alleged to 
have beeu written or made.” Or even if we 
take the word “purports” in tlie sense which 
is generally attributed to it, we may say that 
when an anonymous writing is produced aud 
ascribed by the prosecution to a particular per¬ 
son, then the case for the prosecution must be 
taken to be that, having regard to the admitted 
documents, and the comparison between them 
and the dispntecl writing, the prosecution 
alleges that the disputed document purports 
to have been written or made by the accused. 
Any other construction would exclude a num¬ 
ber of writings and thus enable the offen¬ 
ders to escape from tlie law. The pracMce 
hitlierto in this C«>nrt,so far as my knowledge 
goes, is iti support of tljis construction of the 
section and I atn not aware trial it was ever 
objected to till now. 

For these rea.sons, the appeal preferred by 
(lovei ninent from the order of acquittal ought 
to he allowed, and the order of the learned 
Ses.sions .liidgo must ho set aside, and the 
order of ti.e Magistrate (’onvieting and 
sentencing the accused ought to he 
restmrd. 

fhdor i' f aside. 


CALCUTTA HldH CCUUT. 

ClMillNAt. IIrVISION pRTmo.N’S Xoy. 144 -) 

er 

.lannai'y 17, 19T2. 

Vracnf: — Mi-, .lustice Holmwood and 
Mr. .lustice Sliarfiiddm. 

( 1 1 It\VAU N AK AIN—Accused— IV.rif idnki 

versus 

I'lMI’FnoU—OrrosiTE Party 

('nmmn} (Act V 

- ’ 1 . — ( h'ir'irs — Ml <11.1 mh-r — ('ri mi intl m 

/“ t‘il Km I'l- .<! 0 finii’i "J nii)nrii~ 

fli'iii inif i/c'».'»)/ - Ch'inics huiv to be friimcil — 
.\l‘. I mr lit. 


In section 222 of the Orirainal Procedure Code, the 
•wording refers to a single accused; and this must be so 
because it is impossible to hold that two persons can 
be guilty of misappropriating one and the same parcel 
of money; section 239, therefore, lias no application, 
because more than one person cannot be charged with 
the offence of misappropriation. 

If two persons are responsible for a misappropria¬ 
tion, the charges against them must bo of misappro¬ 
priation in one case and of abetment in the otlier. 
It is, of course, open to the Court to frame charges in 
the alternative: firstly, that A. misappropriated the 
money, B. being the abettor; or, .«eroMd/y, that B. mis- 
ap|>ropriatod and A. was the abettor. 

These Rules were obtained by two persons, 
who weie tried together and convicted under 
section 408 of the Indian Penal Code and sen¬ 
tenced to three months’ rigorous imprisonment 
by the District Magistrate of Bhagalpore on 
October 20th, 1911. The conviction, and sen™ 
fence were upheld by the Sessions Judge of 
Bhagalpore on November lltb, 1911. 

FACTS.—The two petitioners and another 
person, named Shoshi Bhushau, who was ac¬ 
quitted by tlie ^lagistrate, were tried together 
upon the charge that while they werecollect- 
ing the rents of their master as a Tahstidar, 
patwni'i and naib patirori, respectively, they 
committed criminal breach of trust with res* 
pect to a total sum of Rs. 53-11-4^ p. of which 
Rs. 10 was received from Karu Mandar on 
April 3, 1910, Rs. 16-10-0 was received from 
the same tenant on September 27, l.-JlO, 
Rs. 17-0*10i- received from Munshi Man¬ 
dar on September 29, 1910 and Rs. 10 was 
received from Dwarka Mandar on September 
10, 1910. The (irst two accused were con¬ 
victed and sentenced as mentioned before. 

On appeal, the learned Sessions Judge dis¬ 
posed of the question of mi.sjoinder thus: — 

Accused No. 1 urged that separate items 
could not be included in one charge. But 
although the charge specitied items, it is a 
charge of a general deficiency under section 
222, Cede of Criminal Procedure; even though 


luv iiciiifl can ye separareiy proven, sucri 
charge is legal. There is much aufcfiority 
oil this. The latest case appears to be of 
Emperor V. Ibrahim Khan (1). The second 
contention is that the two appellants ought 
not to have been tried together. But this 
depends upon the first point, the conten¬ 
tion being tliat section 231 only applies to a 
single accused. But this is not a case to 
which .section 284 has application. 

t he accu.sed ohtnined the above Rules. 

I D A. 30; 7 Tml. Cos, ISfij 7 A. L. J. 897; U Or- 

-M. J . • 112 . 
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Babas Krishna Proshad Sarhadhikary and 
Monmatha Nath Mukherjee^ for the Petitioner 
in No. 1449. 

Baba Karendra Nath Seth^ for the Petitioner 
in No. 15J6. 

Babas Nares Chandra Sinha^ forthoOpposite 
Party in both. 

JODGrMRNT,—This was a Rale calling 
upon the District Magistrate of Bhagalpar to 
show cause why the conviction and sentence 
passed on the petitioner should not be set 
aside on the grounds, firstly, that there has 
been misjoinder of charges, and, that 

the findings on the evidence do not show that 
there was specific misappropriation of any 
portion of the money by either of the accused 
persons, or that there was complicity between 
them. 

We have heard the learned Vakil in show¬ 
ing cause and we have carefully considered 
the explanation given by the District Magis* 
trate ; but we are still of opinion that, having 
regard to the provisions of section 222, cl. (2), 
there has been a misjoinder of charges in this 
case. It is unnecessary to refer, as the learn¬ 
ed Judge does, to section 234. It is enough 
to point out that in section 222 also, the word¬ 
ing of the section refers to a single accn.sed ; 
and it must be so, because it is impossible to 
hold that two persons can be guilty of mis¬ 
appropriation of the same parcel of money. 
One may be guilty of misappropriating a por¬ 
tion of it or one may he guilty of abetting the 
other. The misappropriation of the actual 
money must be the act of a single person, and, 
therefore, section 239 has no application, be¬ 
cause more than one person could not l)e 
charged with tliis particular offence of mis¬ 
appropriation of a single sum. Tins really 
covers the second ground of the Rule, whieli 
shows how easily an accused may bo pre¬ 
judiced by a charge drawn up in tins vague 
manner. 

As far as the finding that there was com¬ 
plicity between the two petitioners goe.s, that 
would only amount lo a finding that one of 
them abetted the other. It is extiemeli^ 
difficult, upon the judgment of eitlier of tlm 
Courts below, to discover w'hich of tlie accused 
was, in their opinion, the principal and 
which svas the abettor. Ordinarily speaking, 
the person into whose hands the money canio 
and who was bound to account for it and 
who has not accounted for it is the person 
vyho would be ffable to be charged Nyith 


misappropiation. Now, if the patwari was 
bound to account to the estate through the 
Tahsildar for moneys collected by him, and the 
Tahsildar made false entries and thereby faci¬ 
litated misappropriation of the money, the 
Tahsildar would be liable io be charged with 
abetment, but the specific act of misappropria¬ 
tion in the absence of any evidence that the 
money passed into the hands of the TohsiUUr 
would lie against the yihoari alone. The 
difficulty in this case is that there is no finding 
that the actual money passed into the hands 
of the Tahsildar. If the patwari handed over 
the money he collected to the Tahsildar and 
the Tahsildar falsified the accounts, then, of 
course, the Tahsilday alone would be responsi¬ 
ble for tl»e misappropriation and there would 
then have to be a clear finding on evidence that 
the patwari abetted him. But, be that as it 
may, the charges against these two persons 
must be of misappropriation in one case and 
of abetment in the other. It is open, of course, 
to the Court to frame charges in the alterna¬ 
tive; that the received money 

and misappropriated it, the Tahsildar beingthe 
abettor; or, secondly, that the putu^ari handed 
over the money to the Tahsildar who misap¬ 
propriated it and that the pahoari abetted 
him in sncli misappropriation. But if it is 
found necessary to draw up such charges in 
the alternative, clearly the different items will 
liave to be distinguished, because the evidence 
as regard.s the receipt and credit of each item 
is different. 

In setting aside the c.mvictiou and sentence 
and directing a new trial, we, therefore, leave 
it to tlie District Magistrate to decide which 
items .should be charged as mi.snppropriated by 
the Tahsildar or by the patwari with or with¬ 
out abetment of the other. But. if tl.ese two 
pers)iis are tried together, the charge against 
one must be of misappropriating a sum of 
money and tlie charge against the other must 
be of abetting him in so doing. The mate¬ 
rials before us are not sulficient to give any 
more specific directions. 

Tire Rule is made ab.solute, the conviction 
and sentence are set aside ami there will be a 
re-trial according to law. 

The petitioner will remain on the same bail 
pending the re-liearing. 

This judgment will govern both the 
Riile.s. 

Hides made absolut-^. 
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MADRAS HIGH COURT. 

FULL BENCH. 

Criminal Revision Case No. 421 of 1911. 

(Criminal Revision Petition No. 318 

OF 1911.) 

March 15, 1912. 

Present: —Sir Arnold Wliifce, Kt., Chief 
Justice, Mr. Justice Sanharan Nair 
and Mr. Justice Aylicg. 

KRISHNAMAL— Petitioner 

versus 

KRISHNAIYANGAR and another— 

Respondents. 

Penal Code (Act .Y/il 0/IR6O). 499 —Dejamntion 
— Will, reijit^tiuition of — Dt-ffimnlonj .'itafeincnts bif pnrti/ 
oppofdmi Will —/‘rii'j'L’f/f— privUerie — Registrar, 
'ivhcthi’i' o Court. 

Defamatory statoments inatic liy a party opposing 
the registration ot‘a Will sire not .90 ahsoliitolv' pri- 
vilegeilnsto ('xi*mpt him from lisihilify to punishment 
for sin off(*nco umlcr section 499, Imlisin Ponsil (’otlo. 

The Hegistration oHiccr in such procofflings is not 
a Court. 

Poturiiju Vciikotu ItrU'hi V. Emperor, 14 Iml. Cas. 
659; <1012)1 M. W. X. 476; 111 Cr. L. J. 275: 

11 JI. Ij. 1'. 416; 26 AI. Ij. J. 69: Atchuyi/a y, 
G-iuijuiirju, 15 M, 168, (pieeu Empress v. Tnlju, 

12 Ij. 66; Quern.v. Rum Lull, !•> A. 141, 

Miiruihiyu I’illui v. Perumul Pillnij, 2 M. \,. .1, 2SO; 
Qiteen-Kmprcs.'i v. Ilomuyu Wuidu, 4 M. L. 6. 189 siml 
Mouurula dtuind.iii v. RrJ.h/, 17 .M. li. .1, 

613; 6U M. 326; 2 ,M. L. T. 267, refc'rred to. 

Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise t lie iudgment of the Sub* 
Divisional 1st Class Magistrate of Coimbatore* 
in Calendar Case No. 23 of 1911. 

Mr. P. t^iuhicjupachariar, for tlie Petitioner. 

Dr. S. Su-nminotlunt, for the Re.spondent. 

ORDKR OP UKPPRMOR TO A FULL 

PUNCH. 

In tlii.s case, the petitioner before this 
Court was the complainant in Calendar Case 
No, 23 of 1911 on the file of the Sub-Divi* 
.sional Magistrate of tlie Ilead-t^uarter 
Division, Coimbatore. She charged the two 
accused with defamation by imputing to her 
noxual imrnoiality in a statement made by the 
acf’ii.sed before the District Registrar of Coim« 
brtore in answer to a petition put in by her, 
asking for the registration of a Will. Tlie 
Sub-Divisional .Magistrate discharged the 
accused on the ground that their statement 
was alisolutely privileged, and that they were, 
therefore, not liable to be punislied under 
section 500, Indian Penal Code. The 
question whether a statement by a defendant 


in a Civil suit or by one who occupies a 
similar position is absolutely privileged or 
not is one on which the decisions of the 
Indian Courts are not uniform. A Bench of 
this Court has already made a reference to 
the Full Bench, in Poiaraju Venkata Reddy 
V. Emperor (1), on the question whether 
statements made by an accused person in his 
defence are absolutely privileged or not. 
Having regard to the importance of the 
question and the fact that it is likely to arise 
lor decision frequently, we consider it 
desirable that the question arising in this 
ca.se for decision should also be referred to 
a Full Bench. We, therefore, refer the ques* 
tion whether a defamatory statement, made by 
a person opposing the registration of a Will in 
liis petition to the Registrar objecting to the 
registration, is absolutely privileged so as to 
exempt the party making it from liability to 
be punished for an offence under section 499, 
Indian Penal Code. 

This case may be heard along with Criminal 
Revision Case No. 216 of 1911. 

N. B .—The petition has not been heard on 
the merits. 

This case coming on for final hearing on 
Friday, the 29tli day of February 1912, upon 
hearing the arguments of Mr. V. Venkata* 
charinrfor Mr. R. Sadagopa Ohariar, Vakil for 
the Petitioner and of Mr. B. Narasimha Rau 
for Dr. S. .Swaminathan, Counsel for tlie 
Respondent.s, and the case having stood over 
for emsideration till this day, tho Court 
expressed the following 

OPINIONS 

White, C. J.—The question referred to us 
is whether a defamatory statement, made by a 
per.son opposing the registration of a Will in 
his petition to tlie Registrar objecting to the 
registration, is absolutely privileged so as to 
exempt the party making it from liability to 
be puni.shed for an offence under section 499, 
Indian Penal Code. 

In Ptitaraju Venkata Reddy v. Eniperor{\), we 
expressed the opinion that a statement made 
by a prisoner in hi.s defence was absolutely 
piivileged and we based this opinion upon the 
ground tliat the Fnglisli rule of common law, 
tliat anytliiiig said in the course of a judicial 
proceeding before a Court of competent 
jurisdiction by Counsel, witness or party was 

(1) 14 Inil. Cas. 659; ri9l2) 1 M. W. X. 476; 13 Cr. 

L. J. 275; 11 M. L. T. J16; 23 U. L. J. 39. 
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absolutely privileged, applied iu India. The 

question put to ua is limited to a statement 
made by a person opposing the registration 
of a Will. Our answer to this question must, 
in the first instance, depend on the view we take 
on the pneral question as to whether a 
Registration oflScer is a Court so as to render 
proceedings before him absolutely privileged. 

What we should look to, in considering 
this question, as it seems to me, is the general 
scheme and purpose of the Registration Act 
and not to the special proceedings under 
particular sections. 

The duties of the Registration olHcer.s are, 
in the main, administrative, though, no doubt, 
for the purpose of discharging these adminis¬ 
trative duties, powers of a judicial or quasi¬ 
judicial character have been conferred upon 
them. I he liead of the establishment is an 

officer called the Inspector-General of Registra- 
tion and he controls the department as an 
administrative officer. 

there is no appeal from tlie decision of a 
Registration officer to a Civil Court. If a 
party deems himself aggrieved by the refusal 
of the officer to register a document, he must 
institute a suit (section 77). An order of a 
Registration officer decides no question of 
right as between parties, beyond the question 
of the right of the party wlio presents the 
document to liave the document registered. 
The powers conferred by section (compel¬ 
ling the afcteiidunce of witneses), section (>d 
(discretion to administer an oath), section 75 
(I) (cornpellitig attendance of witnesses and 
making orders as to costs),are,no doubt, po wers 
wliich are exercised by Courts of justice; but 
the fact that a Registration officer has these 
powers does not, in rny opinion, make him a 
( uuit of justice for the purposes of the ques¬ 
tion we have to consider. The powers are 
necessary m order to enable him to discharge 
his administrative functions. 

Section 87 protects a Kegistration officer in 
the same way as section 77 of the f‘enal Code 
protects a Judge; hut this does not, in my 
opinion, make Iiim a Judge. The inference, 
which f should be disposed to draw from (lie 
provision in section SI (d) of the Kegistration 
Act, that in section of the Indian Penal 
Code, the words “judicial proceeding” should 
include piocecdiiifis niider tlie Kegistration 
Act, would be that, for otlier purposes proceed- 
before a Registration otlicer wore not 
judicial proceedings.” Similarly, as it 


seems to me, the inference to be drawn from 
section 483 of the Code of Ciiminal Procedure 
IS that a Registration officer is not for ordinary 
purposes “a Civil Court.” ^ 

1 do not think the definitions of “Court” 
in the Evideuce Act and "Court of Justice” in 
tlie Penal Code afford us much aseistance. 
Ihese definitions were framed for the purposes 
cf the Acts in which they are to be found. 

In Atchayya v. Gangnyyai^), a Full Bench of 
this Court held that a Registrar, acting 
under sec,ous 72 to 7 5 of the Registratiou 

Piirposes of section 
195 of the Cnmimil Procedure Code. A 

contrary view had been taken in (2ueen. 
impress V (3). v. 

Knm Lall (4) Knox J. declined to follow the 
Madras Pull Bench decision. 

In Maniduya PUhn v. Perumul PiUai (5) 

this Court held that a District Registrar 
exercising his ordinary functions of register- 

ing a document, the execution of which is not 

denied, » not a Court within the meaning of 

section 19u of the Criminal Procedure Code 

In Queen-Empress v. liamayu Naidu (0) this 

Court held that a Sub-Registrar acting 

under sections 34 and 35 of the Indian 

Registration Act, lil of 1877, is not a Court 

within the meaning of section 195 of the 

Cimi.nal Procedure Code. Since tin's case was 

argued before us, Mr. V. Vencatacliariar has 

cal ed our atle.ition to a case, Munavala 

hoim<hin V. Kiirnaruppa naddi (7), where 

bubnimanya Aiyar, J., held that a District 

Registnir is not a Court within tlie meanino- 

o section of the Code of Civil Pro^du;: 

(188.) and that an order as to costs made 

by a District Registrar was not subject 
to revision. 

So far as section 195 of the Code of 
Ciimiiial Procedure is concerned, the matter 

::;io^i:T9r 

It IS not necessary to consider for what 

(if any) purpose. Ill the absence of express 
enactment, a Registration officer is, oris L be 
deemedtobe, a Court. The only question 

befoie us is, is lie a Coiiit for the purpose of 
rendering a statement made in an ■‘objection 

(:i) 12 Jj. M. 

( I ) l-'i t il. 

15) 2 M. L. J. 2.<i) 

4 M. L. J. 1,S9. 

(7; 17 M. L. J. U’Si :;o U. 32b; 2 JU. L. T. 2b7. 
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to ill the Ol der of Reference, a statement made 
on a privileged occasion. For the reasons I 
have stated, and for the reasons given by 
West, J., in dealing with the question of 
sanction for prosecution for perjury in 
Quee7i-Ewpress V. Tnlja (2), in my opinion, he 
is not. 

1 would aiKswer tlie qu€siion which has 
been referred to u.s in the negative. 

Sankaran Naik, J.— I agree. 

Aymng, J.— I agree. 

Aftsicered in the 7iegativc. 


CAIiCUTTA HIGH COURT. 

Oivii. RoLn No. bCG ok 1912. 

April 29, 1912. 

Preseut: —Mr. Justice llrett and 
Mr. Justice Sharfuddin. 

In rcHAlll PADA MUICHERJI— 

Petitioner. 

(-VP///c/1S79),JH— T^nit 
— ti‘ f'C iiKiih: b'l Mo‘ii:itr<itc himself —iVucfr not 

to he ileleijiileil — lCei:h’iirr fn he eecoriied—Opj io^tnnitii 
of er'K<s-riiiinin<tlioit of iei(nesses to he'jiven to alle'jeil 
(onl. 

An iiKpiiry. iiiuliT wc’ctioii Itl3 tlie Pr.^eti* 

lioiu’J-s Act, must be nuule l»v tlir Mugistralc 

himself, ami lie cannot clolcL'atc his powers lo any 
siihorilinatc olliccr. 

In l•e(!hlln'li Chornn Deif, 12 C. ^V. \. 842 ami In ec 
rensanuti K'fnar Uns, 12G. W. N. H43 note, followcil. 

The <lceisum of a Court determining that a per- 
Bon is a toirt mast Ije Ijaseil on substantial leg.al evi¬ 
dence. 

Ill ee Si (th'shirai- Borol, 4 C. \V. S. liU, relied npon. 

The person against whom tlio evider.ee is directed 
mnsl have an opportunity of CHiss-e.vainining tlie wit- 


nes.ses. 

Rule again.st tlie order of the Di.sbrict Ma¬ 
gistrate of Uowiah, dated December 9th, 1911. 

Me.ssrs. K. A. Chiiu<Vinrt\ iS. iV. /fuZdurand 
Bahii Bir liJiu.shnn VuU, for Die Petitioner. 

JUDOMl'iXr.—Tlie present petitioner, in 
cotiscciuenoo of a cjmplaiiit made to the I)is- 
Itict Aliigi.siralo of Ilowi’ali on the 26th 
October 1911 by some members of tlie Crimi¬ 
nal Court Bar Association tliat lie was acting 
as a tout, was called on to show cau.se why he 
should not lie dealt with under the provisions 
of section 60 of the Regal Practitioners Act. 
The learned Districr. Magistrate did not him¬ 
self conduct the whole of the proeeeding.s 
against the petitioner but he orilered the Joint 
Alagisliate to iiupiire into the matter and 
report to him. The evidence appears to have 


been taken by the Joint Magistrate but tbe 
petitioner does not appear to have been 
preseut while the witnesses were examined nor 
does he appear to have been given an op¬ 
portunity of cross-examining them. The 
Joint Magistrate, on the 15th November 1911, 
reported to the District Magistrate that the 
petitioner should be called on to show cause 
>vhy he should not be enlisted as a tout. 
The learned District Magistrate recorded an 
order approving of the course suggested by 
the Joint Magistrate and thereafterit appears 
that a notice was served by order of the joint 
Magi.strate on the 21st November 1911 on the 
petitioner calling upon him to show cause 
why he should not be proclaimed as a tout. 
Ou the 27tli November, the petitioner showed 
cause and ou the same day, the Joint Magis¬ 
trate recorded the following order:—‘The 
cause shown is not satisfactory. I think he 
may bo proclaimed as a tout. Forwarded 
to the District Alagistrate.” On the 9th 
December 1911, the District Magistrate re¬ 
corded the following order.—“I am satisBed 
from the evidence recorded and the report sub¬ 
mitted by the Joint Magistrate that Hari 
Pada Mukerjee is a tout. The cau.se shown 
by him is not satisfactory. He will, there¬ 
fore, be enlisted as a tout under section 36 
of the Legal Practitioners Act.'* The peti¬ 
tioner applied to this Court on the 12bh 
February 1912 and obtained this Rule on the 
District Magistrate to show cause why the 
order complained against should not be set 
aside on the ground that it does not appear 
to have been passed in accordance with the 
provisions of the Act. 

The learned District Magistrate has sub¬ 
mitted an explanation to this Court and we 
have also heard the learned Counsel in support 
of the Rule and, in our opinion, the Rule 
must be made absolute. From his explana¬ 
tion, the learned District Magistrate appears 
not to have been awaro of the decisions of 
this Court determining the procedure to be 
adopted in proceedings under section 36 of 
the Legal Practitioners Act. Those decisions 
ore in the ca.ses of Ghandi Charan Vey^ 
In re (1) and In the matter of Prasanna 
Khinar Das (2), and lay down dis¬ 
tinctly that, an inquiry under section 36 of 
the Ivegal Practitioners Act n>ast be made 

by the District Magistrate himself and 

(1) 12C. W. N. 842. 

(2) 12 C. W. N. 843, note. 
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tliat he cannot delegate his powers to any 
subordinate officer. In In re Siddeshwor 
Boral (3). ifc is distinctly laid down that 
the words “proved to their or his satis¬ 
faction” in section 36 of Act XI of 1896 
refer to proof by any of the means known to 
the law of the fact upon which the Court is 
to exercise its judicial determination and 
that, in fact, the decision of the Judge de¬ 
termining that a person is a tout must be 
based on substantial legal evidence. In the 
present case, the District JIagistrate himself 
does nob appear to have recorded the evi¬ 
dence. The evidence which was taken by 
the Joint Magistrate does not appear to have 
been taken in accordance with the provisions 
of the law and the petitioner against whom 
that evidence is directed does not appear to 
have had an opportunity of cross-examining 
the witnesses. We, therefore, make the Rule 
absolute, set aside the order of the District 
Jlagistrate passed under section 36 of the 
Legal Practitioners Act and direct that, 
should the Magistrate think it necessary to 
take further proceedings against the peti¬ 
tioner, he will do so in strict accordance with 
the provisions of section 36 of the Legal 
Practitioners Act. 

Ihile made absolute. 


(3) 4 0. \y. N. 30. 


CALCUTTA HIGH COURT. 
Criminal Revjsion No. 4^5 of 1912 

May 2, 19J 2. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Imam. 

RAKHAL DAS SINGH and oxiiEirs_ 

Petitioners 

versus 

EMPEROR AND OTHERS—Opposite Party. 

bat onone'^ oivu i^rupcrh,, if unhi,r/nl 
— Whether injunction ma,j not to hold hut-Duf,, 

of ilayistratein cascof ei<tnbli.d,u,cnf of rival hat— 

Y people attcHUmj 

other\ni\,— trumnal ProccihircCudv {Act V of l.syjs) 

^.1 ^ 

The holding of a hat on a man’s unn nroimrtv is 
not HI Itself a wrongful act and, tliereW xxnv 

tenor consequences which may arise from it cannot 

giro rise to any jiroceeding against the owner of t)i<> 

land for committing an act likely to cause a bieaclt 

of the peace, unless those ulterior conseiMiences are 
made the basis of the proccedingc'. 

An injunction cannot be issued to a per.^on restnin 
mg him from doinga lawful act upon bis own property 
Ibcrefore, an order directing a mau not to use li’is 


property in a lawful manner, for instance, not to es¬ 
tablish a/i«t on his own land, does not come within 

Code*'''"''''''' Criminal Procedure 

Wliat the aiagistrate in tin's case ought to have 
ordered the partie.s to do was not to obstruct or allow 
heir servants to obstruct any person from attending 
the otlier market it he wished to do so. ” 

Rule against the order of the Sub-Divi 

^larch 

Olh, 1912, directing the petitioners to close 
their hat a,t Peruli, under section 144 Crimi. 
nal Procedure Code. 

^ Babu Hemendra Kumar Das, for the Peti 
tioner. 

Mr. Pugh, for the CTown. 

Babu Uonmalha Nath Mukherjee, for the 
Uppo.site Party. 


JUDGMENT.—We are of opinion that 
this Rule must be made absolute on the 
ground upon which it was issued. As a 
matter of fact, the order expires on its own 
force m the next three days and. therefore 
there is not much occasion to set it aside 
now. But we wish to empliasiso the clear 
distinction between interfering with the 
nglits of private proprietors with wliatever 
ulterior motive they may do ads which they 
have a right to do and (he perpetration of 
wrongful acts by such proprietors. The law 
a.s regards prese^^-aticn of public peace is 
based upon an apprehension that either 
eertain person or persons aie likely to com- 
nut breach of the peace by their on-.i acta 
or that they are likely to do w.ongful acts 
wlMch may occasion other people to commit 
hreacn of the peace. And the que.stion 
whether sect.on l-U, 107 or 145 should bo 
utili.sed for the purpose is, a matter within 
the discretion ot the J^Iagisfrafe. What we 
want to pmot oat is tliat holding of a kal 
on a mat, s own property is not, in itself a 
wrongful act and, therefore, any ulterior c’on- 
si.;quence.s which may arise from it cannot 
give rise to any proceeding again.st the 
ownei of tlie land for committing an act 
hkely to cause a breach of the peace unless 
those ul ermr constquencea are made the 
basis of the pruceeding.s. And in the 
pre.sent proceedings, the only g,„u„d men- 
oned for lhe i.ssue of thi.s injunction was 
that the Jlagistrate was satisKed from a 
report of the Police that hy opening a new 
/m< at Peruli only half a mile from the old 
and long establi.shed hat at Gazirhaf tl e 
petitioners were about to disturb the pub ,c 
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ranquility. Now an order in that form is, 
in our opinion, without jurisdiction. Under 
section 144, Criminal Procedure Code, a Magis¬ 
trate is err-powered to direct the parties to 
take such order with their property as 
niay be necessary to prevent obstruction, 
annoyance or injury, or risk of obstruction, 
annoyance or injury to any person lawfully 
ernpolyed, or danger to human life, health 
or safety or a disturbance of the public 
tranquility, or a riot or an affray. Now, 
directing a man not to use his property in 
a lawful manner tfor the establishment of a 
hat' is a perfectly lawful act) cannot, in 
our opinion, come within the purview of this 
section. What the Magistrate ought to have 
ordered these people to do is not to obstruct 
or allow their servants iu any way to 
obstruct the public or any other person 
from crossing the flora their side in 

order to attend the Gazirhat market if he 
wislied to do so. That is really what the 
Magistrate Huds and tells us in his explana¬ 
tion is the cause of the present proceedings, 
It is not that the petitioners are not entitled 
to hold a h(if but tliat its promoters did not 
shrink from using threats, and, if necessary, 
force to compel the public to go to their 
hat and to prevent them from going to 
the Gazirhat market. The strongest measures 
should be taken by the local authorities to 
put down any such lawless acts; and the 
powers whicli are vested in the Magistrate 
are, iu our opinion, ample enough to prevent 
any sucli interference with the liberties of 
the subjecLs. Hut an injunction cannot be 
issued not to do a lawful act upon a man’s 
own property, it is, therefore, necessary to 
set aside these proceedings and to make the 
Kule absolute. 

Buie made ahsuuUe. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 1094 ok 1911. 

December 6, 1911. 

Frcscnl-.^'iSU'. .lustice Holmwood and 
Mr. Justice Sharfudoin. 

KUMEDA CHAHAN GHOSE— Accdsed— 

Petitioner 

version 

E M P E 1 vO H—O pros IT E Pa kt if . 
i’cnul VoUc {Act XLV oj IbGO;, 406, 417“Cnmt. 


nal breach of trust—Cheating—Landlord sending for 
tenant —Payment of rent by tenant—Illegal demand by 
landlord—Detention of money paid—Criminal offence. 

A tenant was sent for by his landlord to whom tho 
tenant paid Rs. 90 as rent. The landlord deducted 
Ks. 25 towards a subscription and refused to grant a 
dakhila or return the money until Rs. 25 more was 
paid: 

Held, that the landlord did not commk any criminal 
offence. 

Khoda Buj! v. Backiya} 32 0. 941; 9 0. W, 

N. 1008; 2 Or. L. J. 764, distinguished. 

Rule against the order of the Sessions 
Judge of Midnapore, dated July 17th, 1911, 
confirming that of the Deputy Magistrate of 
that place, dated June 13th, 1911, convicting 
the petitioner under sections 406 aud 417 of 
the Indian Penal Code and sentencing to pay 
a fine of Rs. 300. 

PACTS.—The accused was the landlord 
of the omplaiuaut. Litigation has been go¬ 
ing on between them forsome years. On the 
day of occurrence, the tenant was^seut for for 
payment of rent. The tenant paid Rs. 90. 
The landlord took R^. 25 as a swideski sub¬ 
scription out of the amount and said that until 
Rs. 25 more was paid, he would neither grant 
a dakhila nor return the money. 

The tenant thereupon brought this charge 
against his landlord, the petitioner, who has 
been convicted and sentenced as mentioned 
above. 

The accused then obtained this Rule. 

Babu Monmatka Kath Mukerjee, for the 
Petitioner. 

Babu Sris Ohandra Chowdhury, for the 
Crown. 

JUDGMENT.—We are of opinion that the 
Rule in this case must be made absolute. 
Tho ca.se of iT/ioda R«.c V. Backay i (1) goes 
as far as the law could possibly betaken in the 
direction of misrepresentation by conduct. In 
that case, there was, however, positive conduct 
subsequent to the receiving of the mortgage- 
money to show fraudulent intention, viz., the 
return of a bogus unstamped bond to an 
illiterate messenger. Here the transaction 
was between the principals and there was no 
subsequent misrepresentation, only an illegal 
demand. The case does not, in our opinion, 
c.)ine within the purview of the criminal law. 

The conviction and sentence we set aside, 
and the fine, if paid, must be refunded. 

Bulc made absolute, 

(1) 32 C. 941; 9 C. W. N. lOOUi 2 Or. L. J. 764, 
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Kkll CHUctN SIN'OH V. SHEO B&SHSH SIKGH. 

OAIiOUTTA HIGH OOUftr. 

ReaaLAB Civil Appeal No 379 o? 1908. 

April 3, 1912. 

Present -.—Mr. Justice Coxe and 
Mr. Justice Iraacn. 

Mowar KALI CHURN SINGH— Plaintiff 

—Appellant 

verstfs 

Mowar SHEO BAKSH SINGH and others 

—Defendants—Respondents. 

Civil Pt'oredui-e Code {Act V of 190S), ll—Res 

judicata— S>tit for declamtioii of riyht—Defcnre on 
(/round of spccUil cn^toui—Suit decreed —$i.vt>»d snit by 
plaintiff for pfirtition —S<iine defence Inken bij son of pro^ 
rious defendant. 

G., the father of the present defendant, was recorded 
as a jagirdar in the Collector’s llogister. A suit was 
brought by the present plaintiff for declaration of his 
rights aj?ainsb 0., which seems to have been almost 
identical in uaiure wibli tiic present suit Tiie plain¬ 
tiff claimed under t)ie ordinary law, but G. contested 
the suit on the jfronud that he was entitled to tho 
jagir under a custom of primogeniture. TIio Court 
held in that case tiiat the special custom was not 
proved and that the plaintiff was entitled to succeed. 
The plaintiff then brought this suit for partition. 
Defendant was not made a party to tho previous 
suit. He contested the suit on tlie ground of primo¬ 
geniture: 

Held, that tho matter was now res jndlraln, and tho 
defendant could not take up the same defence which 
his father had taken in the former suit. 

Appeal from the ueevee of the Sub-Judge 
of Paiaraau, dated May 23rd, 19J?. 

Babas Tam Kishore Choalhurt/^ Nao-nh-a 
Nath Ohose Q,nd Mr./. IK. Chipp^nJnle, for the 
Appellant. 

Babu Mohenir.i Nath Rap, D.’. Snrat 
Ghandra Basak and Babu Iltri'uir Prasad 
Sinha,{ov the Respjudents. 

JUDGMENT.—Thi.*! is aauit for partition of 
property which was admittedly at one time a 
jjgir of one Dhurup Singh, the common ances¬ 
tor of the plaintiff and the defendants. It 
apparently descended to hi.s eldest .son, 
Bhukan Singli, but in Bhiikan Singh’s time 
was re.snmed, and after Uiat was a?ain granted 
in the name of Pahalvvan Singh, the third sori 
of Dhurup Singh, and not in tlio name of 13,iija 
Singh, the second son, who was the plaintiff’s 
ancestor. It is a matter of controversy in 
this case whether the jagir was given exclu¬ 
sively to Pahalwan Singh or given to him as 
the representative of the whole farnili'. 

Only one name is recorded as jagirdar in 
the Collector’s Register. After Pahalwan 
Singh, Jhao Singli was recorded, afcerhiiu.Odit 
Singh, aftei him, Gliiua Singh and after 


Ghinu, the present defendant No. 3, Nursing 
Dyal Singh. In (he time of Ghinu Singh, a 
suit was brought by the present plaintiff for 
declaration of his rights, which seems to have 
been almost identical in nature with the present 
suit except that partition was not sought. 
The plaintiff succeeded and obtained a decree 
which was aflSrmed on appeal by this 
Court. 

|ln the pr-sent case, the learned Subordinate 
Judge has found that this decision was wrong, 
that the ./rtffiV belonged to Nursing Dyal Singh 
alone and that the plaintiff was not in posses¬ 
sion and nob entilled to succeed. The plain¬ 
tiff appeals to this Qpurb. 

It appears to us that the decision of the 
learned Subordinate Judge cannot be sus¬ 
tained. In our opinion, the matter is now a 
res judicata. 

The issues in the former suit, as we gather 
from the decision of this Court, were as fol¬ 
lows Firstly, is the plaintiff in possession 
of the property in suit ? If not, can the 
suit proceed ? Secondly^ does the rule of 
primogenitiii e prevail in the family of 
the parties ? Thirdly, was the property in 
suit granted in jagir to Pahalwan as alleged 
by the defendants? On tlie first point, the 
learned Judges ob.served that it was contend¬ 
ed on behalf of the defendants that the Court 
below wa.s wrong in holding that the posses¬ 
sion of the plaiutitf was made out so as to 
entitle him to maintain his suit for a declara¬ 
tory decree. But they agreed with the Court 
below in the conclusion arrived at, namely, 
that tlie posses.sion of the plaintiff was made 
out. On tlie second point, tliey held that it 
lay upon the defendants to prove that there 
was any special custom governing the succes¬ 
sion to thin jagir as against the ordinary 
Hindu Law of succession and that the defen¬ 
dants liad failed to discliarge that burden, or, in 
other word.s, that,tlie rule of primogeniture waa 
not proved to prevail in tlie family of the 
parties. On the Mii>d point, they held that 
tlie plaintiff’s ancestor along with other 
members of the family had been in possession 
of the lauds of (he jagir by virtue of their 
right by Inheritance and that the grant of 
the jagir was not to Pahalwan Singh alone. 

These findings seem to us completely to 
dispose of the present suit in which these 
identical questions are raised. It is no 
body'js case that the plaintiff has been dispos¬ 
sessed since the decision of the former suit” 
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The only reason given for holding that the 
suib is not concluded by the rale of res judicata 
is that if, as is alleged by the plaintiEF, the 
family is goveTued by the ordinary 
shara law, it must be held that the defendants 
obtained an interest in the property at birth 
and did not derive their rights from Ghinu. 
It would follow, therefore, that as they were 
not parties to the former suit though they 
were alive at the time, they are not bound 
by the decision. 

With this question, vye are only concerned in 
HO far as it affects the defendant No. 3. The 
contesting defendants are defendants Nos. 1 to 
10. Of these, defendants Nos. 1, 2, 9 and 10 
were parties to tlie former suit while defen¬ 
dants Nos. 4 to 8 disclaim all title to the pro¬ 
perty. As regards defendant No. 3. we find, 
on reference to his written statement, that he 
states distinctly that tlie property is imparti¬ 
ble and governed by (he rule of prituogeni- 

tore. In that case, it is perfectly dear from the 
decision in Sartaj Kuari V. Deoraj Kuari ( 1 ) 
that he obtained no right at birth at all and 
could not properly have been made a party to 

the former suit during hi.s fathers life-time. 
Til these circumstance.^, it appears to us 
that ho must bo regarded ns claiming under 
Gliiuu. 

It does not appear to us to bo of any im¬ 
portance wliat tlie plaiiitift’B case is A 
reference to section 11, (bvil Procedure Code, 
shows that w'liat has to be considered in these 
ca8e.s is wliat the defendant liiniself claims, 
and, as we have said above, on the allegations* 

111 hia written .«;tatement, ho must be regarded 
us claiming under Ghinu. 

Hefereuce has been mado to an alternative 
claim put forward by the defendants Nos. -1 
to 8. If they had put forward the alter¬ 
native ease that even though the rule of 
primogeniture did not apply, yet the jagir 
was granted to Pnhalwan Singh alone, some¬ 
thing might have been said for it. But the 
only aitornative prayer tiiey put forward is 
that if the plaintiff succeeds in getting a 
decree for part ition, that is to say, if ifci^ found 
that otliers besides Pahalwan Singh's descen¬ 
dants are intere.sted in tl.e .mt/fr, the share 
nf these defendants also may be separated 

Tu lids prayer, (lie plaintiff lias no ob-^ 
jeclioii. 

We have been invited to fcointo the merits 
<1.1 10 I. j\, 01. 


of the case, but we think that it is not 
proper for us to consider the correctness of a 
former decision of this Court’ based on the 
same materials with regard to the same 
matters in controversy and between persons 
wliom we regard as the same partie.s. 

It appears to us, therefore, that the appeal 
must be allowed with costs and a preliminary 
decree given to the plaintiff for partition. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Seco.vd Civil Appeal No. 344 np 1912. 

June 18, 1912. 

Present: —Mr. Justice Robertson. 

The MUNICIPAli COMMITTEE op 
DELHI— Defendant—Appellant 

versus 

MAMAN CHANU and another—Plaintifp3 

Respondents. 

Puyah Municipal Jet (XX of 1891^,5. 94 c?jj. (u) 

Vr built on an old chliatta- 

Matrriul nlta,tilion—Security of huildimj a ffected. 

Ihc lo-placiRg of an old by a now siiporstructuro, 
upon an old cUhaitn or bridge overa lano is a matorinl, 
.Mtoration within the meaning of c’lanso (a) of sec¬ 
tion 94 ol tlio Punjab Municipal .\ct and affects 
t 10 seeiinty ot the old building within tlio meaning of 
elauso (c) of the same section. Therefore, the Com. 
mitteo acts infra vires if it rotpures the removal of 

such new iuperetruetnre erected without its permis¬ 
sion. ^ 

Second appeal from the order of the Addi¬ 
tional Divisional Judge, Delhi Division, dated 
J/rh October 1911, modifying that of the 
Mnnsif, 1st class, Delhi, dated 29fch June 
1 Jll, decreeing plaintiffs’ claim in part. 

The Hon’ble Mr. Shadi Lul, for the Appel¬ 
lant. 

Mr. Oertel, for the Respondents. 

JUDGMENT.—This is only an application 
for but the case is important and I 

nnk tlie lower Courts have misunderstood 
the law, and the position. 

It is quite clear from the finding of the 

traversed that the 
am I as in fact built a new auperstruc- 
ure upon an old ch iiti or bridge over a 

lane. 1 he new structure muy be quite safe 

pa sc u. 1 s position upon the chalia may 

very well render ihat dangerous. The old 

< bear a certain amount of 

weig -it IS clear that the structure now 
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built on it is not idautioal with what wa3 
there before and it is quite clear that the 
re-placing of the old by a new superst-ructure 
^‘affects the security.'' It ia not for the owner 
but for the Committee in such a cjise to judge 
how it affects that security. It may, no 
doubt, increase the security, in which case 
no objection could be raised, but. even a 
change which increases security certainly 
affects it, and must, under section 9-1, be 
approved by the Committee. A pi'ivate in¬ 
dividual may very well take a different view 
on that point from an expert, and the Com¬ 
mittee are the custodians of the public safety 
in such matters, and must decide in what 
manner the security is affected. I agree 
that tlie Committee cannot order tiio removal 
of such porti jns of tlia ch-ittii as existed 
before, but they are perfectly competent to 
order the removal of tlie wliole of the new 
supei structure as it was undoubtedly a 
material alteration [r/de the additionsof arches 
found by the first Court, sfction 94 (a)] and 
it certainly affected tlie security; section 94 
(e). The evidence of the Municipal Engineer 
raake.s this quite clear. !, therefore, hold tliat 
tlie Committee wore acting mfr'f vires in 
calling on the plaintiff to remove the new 
superstructure erected without poi mission. 
The old pai’t of the chattel, of course, cannot 
be ordered to be removed. The applicAtion 
for revision is so far acc?pted as lo restrict 
the injunction to that part of the 
which has not been re-built; the order for the 
removal of the superstrncitire cannot be 
interferetl with. Costs against tlie respond¬ 
ents in this Court. 

Jifetsiiin p'lrtlj/ <7'r''p/e/. 


PRIVY COUNCIL, 

Appeal from thi-: Hir.ii Coukt at CALCutrA. 

March 20, 1012. 

I'reseut: — Lord Shaw, Lord Hobson, 

Sir Jolin Edge and Mr. Ameer Ali. 

JADU LAL SAHU and others— 
Defendants—Appellants 

versus 

Maharaui JANKI ICOHll—PLAINTIFF— 

Respondent. 

of in Ih’h-u'—Oew inonir-^ 

to demand prc-cmidion, if mnij !»• pcrf«, „>rd bij nhimi^er 
of disqualified proprietor—Co-slHircrs—Ibnjmcut of 
Gorer/t»i<?Mt revenue jointlij, lehethcr eonstitutes ro. 
parceno.nj to yiee rise to right of pre-cwpt'oiK 


A right or custom of pre-omption is rooognised as 
prevailing among Hindus in Behar. 

Fakir Rawot v. Sheikh Eniambuksh, B. L.R.Sup. Vol, 
35; W. R. (P. B.) 143, followed. 

The manager of an estate, in charge of the Court of 
Wards of .a disqiialiried proprietor under the Court of 
Wards Act, 1879, is competent, independently of tho 
provisions of section 40 of the Act, to obsorvo on behalf 
of tho proprietor tho formalities to demand tho right 
of pre-emption in accordance with the proscriptions 
of tho law. 

The claim to co-parcenai-y, on which apre-emptor’s 
right of pre-emption is based, may arise out of the 
fact that tho vendor and pro-ernptor arc jointly liable 
for the payment of the Croveniineut roveouo assessed 
on tljo property, because that joint liability arises 
from the fact that they own undivided interests. 

Appeal from a judgment and decree of the 
High Court of Judicature at Fort William 
in Bengal, dated the 31st January 1908, re¬ 
ported at 35 Calcutta 575, which afiirmed a 
judgment and decree of the S’c^iid Subordioate 
Judge of Mozufferpur, dated tho 17bh 
September 190(5 

The plaintiff (first respondent) was the 
widow of the Ute Maharajah of Bettiah, 
whose estate was being administered by 
tho Court of Wards ; she was repre.sented 
in the suit by her next friend, Mr. J. R. 
Lovvis, the Manager of the estate under the 
Court of Wards. The suit was brought to 
establish the plaintiff’.s right of pre-emption 
in respect of certain property situated in the 
Oliamparan Di.s‘iict in Behar, in whiv^h the 
plaintiff, the first defendant (second re¬ 
spondent) and defendants Nos. 12 to 25 (re¬ 
spondents Nos. 3 to 16) were co sl^arers. 

The lirst defendant was the vendor of the 
property in dispute, tire purchasers being 
defendanlrt Nos. 2 to 11, here inaffcerreferred to 
us the purchasers. Defendant No. 3 died 
during tlie pendency of the case, and 
defendants Nos 2 .and 1 to 11 are the present 
appellant.s. Defendarffs Nos. 12 to 25 were 
joined as pro form i defendants, no relief 
being sought against them. 

The property in dispute was tlie share 
of the first defendant in Mahul Motihaii, 
which she liad Sf)ltl to the purchasers by 
a deed, dated 2StIi July 1904. The eon- 
.sideratiou was stated in the deed to bo 
R.s. 39,967. The plaintiff and the first 

defendant claimed that tho deed did not 
include part of tlie first defendant's share in 
Tolah Begampur, whicli formed part of .Va/mZ 
Motihari. That wa.s sold by first defendant 
to tho plaintiff by a deed dated 24th 
February 1905. 
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ilr. Lewis, tlie Manager ot the Uaj, first 
became aware on the 13th August 1904 
ihat the sale had been completed. The in¬ 
formation was conveyed to him by a letter 
from Mr. Leslie, the Solicitor to the Raj. Mr. 
Lowis immediately, upon receipt of Mr. 
Leslie’s letter, performed the ceremony 
of Talab Matvasihaf^ and on the 15th 
August proceeded to Motihari, where he 
performed the ceremony of Talab Istisliad^ 
first at tlie Raj office and then at the 
Collectorate. 

The suit was instituted on the 9bh March 
1905. The plaint, in addition to setting out 
the facts as above, further alleged that the 
consideration for tho sale was falsely 
stated in tlie deed of ‘28th July 1904, 
being, in fact, only R«. 26,000, and not 
Up. 39,957. The plaintiff prayed for a dec¬ 
laration that she liad a riglit of pre-emption 
in respect ( f tlie first defendant’s share in 
I^lahal Motihari, .save and except the share 
in Tolah Jlegampur already referred to, 
hut that if it was lieUl tliat, that share 
passed by tlie onveyanca. then that she 
had a right of pre-emption in respect of that 
also, for an inquiry as to the actuil 
consideration paid, and f.>r an order that the 
purchasers should coi.vey to her the property 
bought by them, on her paying them tho 
actual consideration found on such inquii-y 
to have been paid. 

The defendants Nos. 12 to 25 did not appear. 
The first defendant filed a written state- 
ineut in which she admitted the sale, but 
alleged that the consideration was in fact 
only Rs. 26,000. 

The puiclmseis, in Mioir written statement, 
denied that plaintiff had any cause of 
action. They alleged that the ceremonies 
of Talab Mowasibat and Talab Istishad had 
not been duly performed, and pleaded that 
those cei’umonies cjuld not bo performed 
for tlie plaintiff by her Manager. I’hey also 
alleged that tlie real consideration was 
Us. 39,969; tliat the share in Tolah Begampur 
paa.sed by their conveyance; and that by her 
sub.seiiueiit purchaseof tliat share, the plaintiff 
liad lost her right of pre-emption. They 
further pleaded that the plaintiff’.s Manager 
iiad information of the negotiafions for sale 
long beforo the execution of the deed of sale, 
that he reln.sed to pay adequate consideration, 
and t hat they on such refusal them.selves 
completed thy transaction. 


The following issues were settled :— 

1. Has plaintiff a cause of action for the 
suit ? 

2. Could the plaintiff perform the preli¬ 
minary ceremonies of Talab Mawasibat 
and Talab Istishad through her Manager 
and were these ceremonies duly per¬ 
formed ? 

3. Was there any talk of sale of the 
disputed property with the plaintiff’s 
Manager, and did he decline to purchase 
the same ? 

4. Was the plaintiff or her Manager 
aware of the proposal for sale to defendants 
Nos. 2 to 11? Did that take away the plain¬ 
tiff’s right of pre-emption P 

5. Whether Tolah Begampur was pur¬ 
chased by defendants Nos. 2 to 11 prior to 
plaintiff’s purchase? 

6. Ik the subsequent purchase of Tolah 
Begampur by tho plaintiff invalid, and did 
that purchase extinguish plaintiff’s right of 
pre-emption P 

7. What is the real consideration of the 
property sold ? 

S. To what relief, if any, is the plaintiff 
enlitled ? 

On the llth July 1906, the purchasers 
filed a petition praying that the first issue 
might be disposed of before going to trial 
of the remaining issues, on the ground that 
tho pre-emptor and purchasers not being 
Muhammad'vns, the right of pre emption could 
only been based on a local custom, which 
had not be alleged in the plaint. The 
Subordinate Judge, on the 14th July 1906, 
delivered a preliminary judgment on that 
issue. He held that the purchasers’ petition 
was an attempt tu raise a fresh issue, which 
had not been raised in the written statement, 
namely, whether such a custom did, in fact, 
e.vist, and that that issue could not be raised 
at tlie stage which the suit had then reached. 
He further held on the authorities that the 
adoption of the Muhammadan Law of pre¬ 
emption by the Hindus in Behar had been 
judicially recognized, and decided the issue 
in plaintiff’s favour. 

The .Subordinate Judge delivered his 
final judgment on tlio ivmainiug issues 
on (lie l‘2th September 1906. On the 
second issue, he lieUl that tlie ceremonies 
of Tnhih Mawasibat and Talab Istishad 
could be performed for plaintiff by her 
Manager, and that they had in fact been 
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duly performed, and in each case without 
unnecessary delay. On the third and 
fourth issues, he found that there was no 
prior offer of the property to Mr. Lewis 
and refusal by him to buy, that ho first 
knew of the sale on 13th August 1904, 
and that he had not, by his conduct prior 
to that date, done anything to relinquish 
his right of pro*empbion. On the fifth issue, 
be held that the portion of Tolah Begam- 
par subsequently sold to plaintiff was not 
included in the purchaser’s conveyance, 
and on the si:cth issue, that such subse¬ 
quent purchase did not extinguish plain¬ 
tiff’s right of pre emption. Ou the seventh 
issue, he held that the true consideration 
for the sale was Rs. 26,000. In the result, 
the .suit was decreed with costs, and it 
was ordered that, on payment by plaintiff 
to the purchasers of Rs. 26,000 within 
two months from the date of the judgment, 
she should get possession of the property in 
dispute. 

Against that decree, the purchasers ap¬ 
pealed to the High Court oc Judicature at 
Fort W'illiam in Bengal, and on the 31st 
January 190S, the High Court delivered 
its judgment affirming the judgment and 
decree of the Sabordinate Judge on alt 
the issues. For report of the judgment 
of the High Court, see Jalv. Lil Suhn v. 
Janki Kosr (1). 

Against, tlie decree of the High Court, 
the purchasers appealed to lUs Majesty in 
Council. 

Mr. K. Broini, for the Appellants : The 
plaintiff has no right of pre-emption as it is 
not alleged and proved that tliere is any 
custom among the Hindus in this part of 
Behar giving them such a right. The High 
Court has erred in taking judicial notice of 
the existence of the custom, which was not 
established by evidence. The High Court 
relied on Wilson’s Digest of Anglo-Muham- 
inadan Law, 3rd Edirion, p, 376, Article 351, 
where, on the antiiotity of Fakir liaivot v. 
Sheikh Emambnksh (2), it is said that the 
custom of pre-emption is lecognised as pre¬ 
vailing among Hindus of Behar. But that 
case is considered it> Kanti Kam v. Walt Saha 
(3l, where it is laid down that there is uo 

O) 57o. 

(2) (18(53) a. L. U. Sup. Vol. 35; \V. K-CF. 

(3) 2 a. L. R A. U. 330, 11 W. K. 251. 


judicial finding to the effect that the custom of 
pre-emption is recognissl among the Hindus 
of Behar. The right of pre-emption in this 
case could only exist, if its existencs is 
proved by casto.m- Digest of Anglo-Maham- 
mxdan Liw, by Wilson; 3rd Edition, p. 378, 
Article 354. The Muhammadan Liw of Pre- 
G.mptLoa and text of the Hidaya relabiug to 
it are not to be applied to a cvie between a 
Hindu ani a Muliammadan in the British 
territories. Evan if the plaintiff and the 
first defendant were co sharers in the makal 
and in the villages omprlsod therein, they 
ceased to be such when proceedings were 
instituted under Act V of 1897 (B. 0.) and 
partition took place. Any right of pre emp¬ 
tion, if it existed, was destroyed by reason 
of those proceedings and partition: Qojind 
(jhwiiar Goopto v. Ri) Kinhore Seiti f4) and 
Ali Kh in v. lluniiman Prasid (6). 

The Manager appointed by the Court of 
Wards has no power to perform the first 
ceremony. The lower Court said that his 
power would depend upon the sta<ube under 
which he was appointed But the Court of 
Wards Act, (iX of 1879, B. C.), give.s 
him no such po.ver: See sections 12, 14, 15, 
18. 38, 39, 40, 41, 49, 50 and 80. The 

Manager has no power to bind the ward or 
the ward’.s estate by a contract for the pur¬ 
chase of immoveable property: Mir Sarivar 
J in V. F ikhruddin Mahoinniad Ohowdhuri (6). 
The evidence shows that there .vas delay in 
asser ting the right and the plaintiff is not, 
therefore, entitled fo succeed; N'tindo Persh id 
Thtkur V. Gopil Thakur (7). The Manager's 
acts ought to have been ratified at once as 
the right could only be exercised without 
delay, and the plaintiff sliould nob succeed 
for waub of inunediate ratification. Cun* 
ningham and Shephard’s Contract Act, 10th 
Edition, section 200, p. 438; Dibbins v Dibhins 
(8); Bird V. Brown (9); Lf/ell V. KenneJjj (10). 
Lastly, if the plaintiff has a right of pre- 

CD 14 W. R. 3G5. 

(.5) 12 W. H. 4S4; 4 R. L. R. .V. C. 139. 

(0) lo C. L. .1. 00; 21 M. L.J, 1156; 16 0. W. N. 74; 
(1912) 1 M. \V. N. 22; 9 A. L. J. 33; 14 Bom. L. H. 

5; 39 C. 232; 13 Ind. Cas. 331. 

(7) 10 C. lOOS. 

(8) (1896) 2 Ch. 348; C>5 L. J. CIi. 724; 75 L. T. 
137; 4t W. R. oOo. 

(0) (1850) 10 L. J. Ex. 154; 4 Ex. 786; 14 Jur. 
132» 

(10) (1889) 14 Api>. Caa. 437; 59 L. J. Q. B. 268; 
02 L. T. 77; 38 \Y. R. 353. 
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emption as a co-sharer in respect of any of 
the villages in question, such right does not 
extend to more than 16 villages, in which 
the plaintiH and the 1st defendant were 
co-sharers. Their joint liability to pay the 
land revenue assessed on the villages respec¬ 
tively owned hy them, did not make them 
co-parceners under the iluhamraadan Law. 
In the absence of suchja co parcenary, there 
is no right, of pre-emption. 

Messrs, De Crvyiher, K. C. (E, U. Bddi's 
with him), for the Respondents. 

TLord Shaw:—W o want you to explain the 
point rela'ing to a ^ co sharer.”] 

[Lord Ri bson; —We will not trouble you 
about the powers of a ‘^Maiinger.”J 

A co-sharer is the same as a co-partner. 
The essential, condition is that the person 
claiming the light of pre-emption must he 
n co-sharer in the property sold. The unit 
of area for revenue purposes is a mall'll., 
which has fixed, defiuite boundaries. A 
mahal is divided into pulf/es which aio 
again divided into smaller divisions. All 
persons whose lands are within the 
boundaries of a ninhnl, are co-sharers, and 
the right of pie-ernption exists, if they are 
co-owneis. See Wilson's Digest of Anglo- 
Muhammadan Law, ^?rd Kdition, pp. 378 
and 379; Hidaya, Hook XXXVIlf, Ch. 
1, p. 548; The Oudh Laws Act (XVIH 
of 1876), section 9; Jcolrnj Siiiuh v. 
Tooliun Shujh il\)\-Mahai>n} Sin{jh v. .Wrovum- 
mat Zcennt-Hn-inssii{l2), Mtnnia La} v. Hojira 
Jan fl3). 

[Mr. Amir Ali referred to Sht^ikh Maho- 
mfid. Iloisein v. SJioh Mohsun A'ti (14).J • 

[Lord Shaw: It is not necessary to trouble 
you further.] 

Mr. Broun: In that case, I will say notliiug 
more. 

JUDGMKNT. 

Ameeu Ali, .1.—The suit, out of which tliis 
appeal arises, was brought by the plaiutiff- 
respondent to cstablisli her right of pre¬ 
emption in I’e.-^pect of certain undivided 
shares in a number of ^ illngcs compri.sed in 
Mfihol Motihaii, situated in tlie district of 
Cbamparan. 

The shnios in question belonged to a 
Muhammadan lady named Barkatuiinissa, 

(H) 14 AV. R. -ITtJ. 

(12) 11 \V. R. IGU; 7 R. L. U. -i5 i.oh-. 

(IB) 3B A. 2H-, 7 A. L. ,1. «7t»; 7 Ind. Cas. -lOi. 

G B. L. R. 41: 14 W. R. 1 (B. B.), 


the first defendant to this action, who sold 
the same to the Sahn defendants by a deed 
of sale, dated the 28th of July 1904. 
Barkatunnissa owned an interest in 24 out 
of the 31 villages comprised in the mahalf 
whilst the plaintiff po.ssesses shares in 18. 
Tire vendors had admittedly no pro¬ 
prietary interest in Mahal Motihari prior to 
their purchase from Barkatunnissa. 

The plaintiff claims that as a co-sharer in 
the mahal, she is entitled to the right of pre¬ 
emption in respect of the shares sold to the 
Sahas by the first defendant. 

Charaparan appears to have been part 
of tbe Civil Division of Saran until some- 
tiine after the institution of the suit. The 
action was accordingly brought in the Court 
of the Subordinate Judge of Saran, but 
owing to the subsequent ara-algamation of 
Charaparan with Tirhoot, it was tried before 
the Subordinate Judge of Mozzufferpur (the 
Suddar station of Tirhoot), who decreed the 
plaintiff’s claim. This decree has been 
affirmed by the High Court of Bengal. 

It !ms been uiged on behalf of the ap* 
pellant.s that as the right claimed is a 
creation of the Mussulman Law, and it is 
not proved that the Mussulman Law of pre¬ 
emption is in force among the Hindas of 
the di.strict of Charaparan, both the pre- 
empior and the vendees being Hindus, the 
action mu.st fail. 

TJ>e suit was instituted on the 7th of 
March 1905, the Sahu defendants filed 
their defence on the 16th of June, and 
i.ssuea for trial weie settled on the 27th 
of September 1905. It was not, however, 
until the nth of July 19.6, when, as the 
learned Judges of the High Court, observe, 

the suit was ripe for hearing,” that the 
Sahu defendants for the first time raised 
a question as to the existence of the right of 
pre-emption among the Hindus of Cham- 
paran. Both the Courts in India have, in 
their Lordships’ judgment rightly, overruled 
tlie defendant.s’ objection. 

The law of pi’e emption, under whiesh the 
plaintiff claims the right, was introduced 
into India w'ith the Muhammadan Govern¬ 
ment. Tlie Province of Behnr, to which 
tlie district of Cbamparan appertains, was an 
integral part of the Muhammadan Empire 
and consequently it would not be surprising 
to find that in Boliar the right of pre-emption 
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is enforcible irrespective oF the persuasion oF 
the parties cDncerned. 

In the case of Fakir Rawot v. Sheikh 
Emambuksh (2), Full Bench of the High 
Court of Bengal gave judicial recognition to 
the existence of the right of pre eraption 
among the Hindus of Behar. In delivering 
the judgment, the Chief Justice (Sir Harness 
Peacock) review^ed the earlier cases bearing 
on the subject, and held that:— .... 

a right or custom of pre emptioii is recognis¬ 
ed as prevailing among Hindus in Behar, 
and some otlier Provinces of Western India; 
that in districts wliere its e.xistence has not 
been judicially noticed, the custom will be a 
matter to be proved; that such custom, when 
it exist.s, mus*’ be presumed to be founded on 
and co-extensive with the Muhammadan Law 
upon that subject, unless the contrary be 
shown; that tlie Court may, as between 
Hindus, administer a modification of that 
law as to the circumstances under which the 
right may bo claimed, when it is shown that 
the custom in that respect d )e8 not go the 
whole length of the Muhammadan Law of pre- 
emotion, but that the a^^ertijn of the right 
by suit must always be preceded by an 
observance of tlie preliminary forms p:*escrib- 
ed in the Muhammxdan fjiw, which forms 
appear to have bean invariably observed and 
insisted on through the whole of the cases 
from the earliest time of which we have 
record.” 

In their Lordships’ .judgment, tlie decision 
in Fa^ir Rawot'-f e.\SQ (2) is conclusive on the 
point raised on behalf of the defendants. 
Tfieir abst9nti)n from taking the objection in 
a definite and distinct form at the earliest 
stage of the cvse was, it may fairly be pre¬ 
sumed, due to the explicit euuaciatiou of the 
law in the ruling referred t). 

It has also been contended tliat the for¬ 
malities insisted upon by the Mussulman 
Law as essential preliminaries to the assertion 
of the right, could not b^ p9rforraed by the 
Manager of the plaintill’s estate appointed 
by the Court of WanL. 

It Appears tliat the pliintifT is a dis¬ 
qualified proprietor” under the Court of 
Wards Act (liengal A''^ IX of lS7i)), having 
been declared to be inconipitent to manage 
her property and her estate is in the charge 
of tlie Court of W'ard-J. S*ction 10 of the 
Act, winch ilfrines the getieral <luty of Mana¬ 
gers appointed by the Court of Ward?^, 


provides that he .shall manage the pt'operty 
committed to him diligently and faithfully 
for benefit of the proprietor, and shall in 
every respect act to the best of his judgment 
for the ward’s interest as if the property 
were his own.” 

The Mussulman Law insists that the first 
formality technically called “the immediate 
demand” should be observed by the pre- 
einptor or some one on his behalf immediate¬ 
ly on receipt of the news of the sale, other¬ 
wise the right of pre emplion falls to the 
ground. The second formality consists in 
the repetition of tlie “demand”, withlas little 
delay as possible under the circumstances, 
in the presence of witnesses either before the 
vendor or the vendee or on the premises. 
The Courts in India have found that the 
ceremonies were duly performed by the 
Manager in accordance with the prescriptions 
of the law. Had he failed in performing 
either of the ceremonies, he would have 
caused irreparable lo.ss to the plaintiff, as 
her right would h.ave been absolutely defeat¬ 
ed by his laches. In their Lordship.s’ opinion, 
Mr. Lowi.s, as Miaager of the plaintiff’s 
estate, was c.impatent, independently of the 
provision.s of section diO of the Court of 
W.ir is Ac', to observe the formalities on her 
behalf. The section, liowever, which defines 
hi-s duties appears to their Lordships to 
fully cl>the him with authority to act as he 
dil; the validity of his action, therefore, did 
nob depend on its subsequent adoption by the 
Court of Wards. In this view, the English 
cases cited at tlie Bar have no application to 
the present case. 

It was also urged that the claim to co¬ 
parcenary, on which the plaiabilf’s right of 
pre-emption was based, arose out of the 
fact that the vendor and pre-emptor were 
jointly liable for the payment of the Covern- 
ment revenue assessed on tlie villages com¬ 
prised in the ni<ihal, and tliab tliis joint 
liability does uot constitute tlie co-parcenary 
contemplated by the Muhamniadau Law. 
This argument seems to proceed on a mis- 
couceptLou of the laud systoin of ludia. A 
mahal is a unit of property; it may consist of 
one village or of several villages: it may be 
owned by one or several proprietors who 
may have an interest in all or some of the 
villages comprised in the estate. Their joint 
liability for the Government revenue arises 
from the tact that they own undivided inter- 
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cats in the property; and that joint liability 
does not cease in the case of any co-sharer 
until his particular share has been partition¬ 
ed by the Revenue Authorities, when the 
share so partitioned becomes a separate unit 
of property. 

On tl e whole, their Lordships are of opi¬ 
nion that the decree of the High Court 
should be affirmed, and this appeal dismissed 
with costs, and they will humbly advise His 
Majesty accordingly. 

Appeal (Usmifsed. 

Solicitors for the Appellant; Messrs. T. L. 
Wihou Oo. 

Solicitors for the Respondents; Messrs. 
Sanderson, Adki7i, Lee and Eddis. 


CALCUTTA HIGH COURT. 

MiscellankuPS CtviL Appeal No. 303 

OK 1911. 

April 16. 1912. 

}‘rese7it: —Mr. lustice Mookerjee and 
Mr. Justice Carndnif. 

JAGARNATII SINGH anu otheus— 

JODGMENT- PKBTOhS — AppELLAMS 

tersus 

Mohatit MOHAHIR DAS and othens_ 

Decree holder.s— lU:spONDi-Nrs, 

Limitadoii Act {XI’ of 1H77), >-,•». 7, S—F.rcroflou ccc^ 
(lifor — Onc of tn-o crecn/wn crvilitcrs minor - UViW/u-j 
tjrunt la/itl liigcfiarnc—Limltotioi, for pctiti,.,, 
of c.rcrnfion—~K.vt'rutioii — L{mit(tti,in. 

A. joint oxfcution croditoi- i.s a jninc creclitoi 
witJiiii tlic nii'auiiig of section 8 of tlio Linututiov 
Act of 1877. 

Surjei Kitiiiiir v. Am nrhnndrn,‘2H I'. -Kj.j; 5 Q \y ^ 
7()7; liftotniiond JJta v. Pf/ilma mt nil Sim/li, (5 C W V 
3+S and Shcihh Jnmir v. SriimtU fjol JUlji^ 7 j 

308. rtdied . 

Atinndo Kishorc iMs Ji'ihshi v. Anondo Kishorc Uo<r 
I t C. oO, dis;tinu'ni>lied. 

J\'r\ni<ami v. Krishno Aijijiiu. 2.“j S[. l-Jl; ):> j 

l(iU, dis:5cnteil fioui. 

WluMo one of tw(j joint 4-.v.HMition croditors i.s ; 
minor, the otiicr execution creditor wlio i.s *;/i' juris i* 
not conipetent to •rjiinl a valiil discharge .<0 ns to hint 
the interest of the minor. 

liholoitaud Jho v. Vu<lm'n,'(ud 6iiiijh, G C, \V. X 
3-18, di.stingnished. 

Appeal from the older of the Di.strid 
Judge of Bhagalpur, dated March 23rd, 1911 
reversing that of rho Alunsif ot Beguscrai 
dated August 13th, 1910. 

nal)u Ihrarka Nalh M/.Ver, for the Appel. 
I'Mlts. 

Babu Upetidrn Ciumdra Chotterjee, for the 
Kespondente, 
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JUDGMENT.—The sole question in con¬ 
troversy in this appeal is, whether an appli¬ 
cation for execution of a decree is barred by 
limitation. The decree was made ex parte on 
the 12th August 1902, in favour of two 
persons, of whom, one Mohabir Das was an 
infant represented by Ajodhya Singh and 
Daulat Singh and the other Siaram Das, was 
sui niris. The present application for execu¬ 
tion was presented on the 4th February 1910, 
The judgment-debtors, now appellants 
before us, objected to the execution on the 
ground that a previous application presented 
on the .‘ith July 1906 was barred by limi¬ 
tation. The learned Judge has held that as 
one of the execution creditors was an infant, 
the application of the 5th July 1906 was 
.«iaved by the operation of section 8 of the 
Limitation Act of 18V7. That section pio- 
vides that when one of several joint creditors 
or claimants is under any such disability as 
i.s mentioned in section 7 and when a dis¬ 
charge can be given without the concurrence 
of such person, time will run against them 
all, but where no such discharge can be given, 
time will not run as against any of them 
until one of them becomes capable of giving 
such discharge without the concurrence of 
the others. Two questions, therefore, require 
con.sideration, first, whether an execution- 
creditor is a creditor within the meaning of 
section 8 of the Limitation Act of 1877, and 
seco7idty^ whether in Ihe case before us, the 
adult decree-holder wns competent to give 
a di.scharge without the concurrenca of the 
infant execution-creditor. 

In so far as the first question is concerned, 
in.s not disputed that the cases of Surja 
Knmarx. Aru7ich7i7ider 7?nf/(l); hhoht 7 xand Jha 
V. l^ulnianinid Singh (2) and Sheikh Jaintr v. 
Snmnti Lai Bild (3), support the view that 
a joint executiop creditor is a joint creditor 
within the meaning of section 8 of the Limi¬ 
tation Act of lt77. The learned Vakil for 
the appellant las, however, placed reliance 
upon (he decisions in A7inndo Kishore 
Eas Ha/isi-i v.. Anatido Kishore Pose (4) 
and ]'e/iastnni v. A’m/iwa Ayynn (5). The 
CUf^e of Ana7tndo v. Attanodo (4) i.«, in our 
opinion, distingui.Hhable. There the applica¬ 
tion with which the Court had to deal was 

a) 28 C. -1(35; 5 O. w. N. 7G7. 

(3) (i C. W. X. 3t8. 

(3) 7 L. J. 308. 

( D 14 C. 50. 

(^) 2.5 M. 431. 12. :^r. I,. J. i0(3_ 
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tiofc an application for execution of a decree 
but an application for assessment of mesne 
profits which is an application in a pendingr 
suit. [P7iran Chand v. Hoy Radha Kishen (6).] 
It is not necessary for us to consider whether 
the case was correctly decided even from the 
latter point of view. It is sufficient for us 
to state that as in the present case the ap¬ 
plication is for execution of a joint decree^ 
the principle of the decision in Ayiando v. 
Anando (4) can have no application. 

In so far as the decision in } eriasami v. 
Krishna Ayyar (5) is concerned, we have 
only to observe that it i.s not binding: upon 
ns, and it is well known that the Madras 
High Court took a view in relation to this 
question which was not adopted by any of the 
other High Courts, see for instance the cases 
of Qovindram v. Tatia (7) and Zamir Hnsan 
V. Sundar {S). It is further worthy of note 
that the Legislature has in the Limitation 
Act of 1908 altered the language of section 8 
so as to make the principle of that section 
explicitly applicable to applications for exe¬ 
cution of decrees. This, therefore, is a legis¬ 
lative affirmance of the rule adopted by the 
Calcutta, Bombay and Allahabad High Courts 
and legislative reversal of the view adopted 
in Madras. In onr opinion, the first conten¬ 
tion of the appellant cannot be supported. 

As regards the second question, reliance 
bas been placed upon the decision of this 
Court in tlte case of Bholanand Jha v Padma^ 
nnnd Sivgh (2), where the learned Judges 
appear to have held that an execution creditor 
can give a valid discharge in respect of not 
only hi.s own interest in the decree but also 
the itjterest of his joint execution creditors. 
That decision, however, must be taken to 
have been based on the special facts of tlie 
litigation before the Court, arnl it is nob 
necessary for us to examine whether the cise 
was correctly decided upon its own special 
facts. It is clear, however, in vievv of rhe 
provi.siona of section 461 of the Code of 1882, 
that no valid discharge could have been 
given in the present case by the next friend 
of the infant execution creditor in so far as 
his interest in the decree was concerned. 
No doubt, under section 2.dl, an .application 
for execution of a joint decree may be pre- 

tr>) 19 C. 132. 

(7) 20 B. .3S3. 

(8) 22 A. 199. 


seated by one of the several joint decree- 
holders but section 461 provides that where, 
as here, there is a decree for money or other 
moveable property for the benefit of a minor, 
the next friend for the suit, who is other 
than a statutory guardian, cannot receive the 
money unless the Court grants him leave to 
receive the property, and, in the latter event 
security is required from him and directions 
are given by the Court for the protection of 
the property from waste and to ensure its 
proper application. It is plain that the pro¬ 
visions of this section were not brought to 
the notice of the Court in the case of Bhola 
Nnnd Jha v. Padmanand Singh (2). It i.s 
farther clear fi-om the cases already men¬ 
tioned that the view has uniformly been 
followed that a joint execution creditor is 
not competent in the case of the description 
now before us (o grant a valid discharge so 
as to bind the intere.st of the other execution 
creditors. 

The result is that as the case is completely 
covered by section S of the Limitation Act 
of 1877, the order of the District .Judge 
must be affirmed and thi.s appeal dismissed 
with costs. We assess the hearing fee at 
two gold moJiurs. 

Appfal dismissed. 


HIGH COURT. 

Sj'COno Civir. Appeal No. 985 of 1911 

^May 2. 1912. 

Present:—'Mr. Justice Siindara Aiy.^r 

/arePURUVALA PERUMALA CHe’iTY 

—Appellanv. 

, fh,f inopert,! belonns 

\\ hclltcp rr(u oe pa.<;soK 

Whf.o plaintitv SUOR for oxclusi.-e poRsoRRinu of pi-o- 
porty and it is ionml tliat plaintilV i.s oiititlod onh- to 
joint po.s.scsMon vv,M, the .lof.-n.I.-mts. it i.s open tJ it.o 
Cjr to^nvo piainhlV a decroe for joint pos.session 
but plaintilf cannot claim it as a m.atter of ri-dit 

Second appeal against the decree'of the 
Temporary Subordinate Judge of North 
Arcol inA S. No fl7 of 1910. p.-Oerred 
aprauust the decree of the Dhstriefc JIunsif of 
lirnpati, m O. S. No. 2-.’4 of 1907 

Mr. 0. XaraHmhachan, for the Appellant. 
I h... .second appeal coming on for orders 
as to admission under the provisions of 
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Order XLT, rule 11 of Act V of 1903, the 

Court delivered the following 

JLJDOMENT.—The finding of the Appel¬ 
late Court is that the laud claimed by the 
plaintiff did not belong to the 2nd defendant 
alone but to him and to his cousin, the 1st 
defendant, jointly. The lower Appellate 
Court holds that the lands belonging to the 
family in the villages of Panore, in which the 
plaint land is situate and Kalayarobakam, 
were both left undivided. It is contended 
in second appeal that the lower Appellate 
Court ought to have given the plaintiff a 
decree at least for joint possession along 
with the 1st defendant. !t would, no doubt, 
be open to tlie Court to give a decree for 
joint possession where the plaintiff in his 
plaint asks for his exclusive possession. But 
it cannot be said that the plaintiff is entitled 
to this ns a matter of right. Whether joint 
po.ssession should he given or not would 
depend on the circumstances of each case. 
Here the lands are in the posse.‘!sion of lessees 
and not of either of the defendants. It 
might he ittconveiiient in such a case to 
award joint possession to the plaintiff, lie 
did not ask fiu- it in his plaint and does not 
seem to have asked for it in the lower Courts. 
There is nothing to prevent him from enforc¬ 
ing his right to llto 2ml defendant's share of 
the lands by a fresh suit. 

[ reject this sec )nd appeal. 

re',ccteil. 


the bond and signed as an executant and also as the 
wi’itor and one of the two attesting witnesses. The 
first Court held that the bond did not create a valid 
mortgage as there was only one attesting witness but 
that it created a charge under section 100 of the 
Transfer of Property Act. The plaintiff did not ap¬ 
peal, blit the defendants did. The lower Appellate 
Court held that no charge was created but that the 
bond could bo taken as a mortgage against defendant 
No. 1 because it w.as possible to treat defendant No, 2 
not as one of the executants but as the writer and one 
of the two attesting witnesses. A decree was made 
against defendant No. 1 for ono»half of the amount 
to be recovered by sale of one-half of the mortgaged 
property: 

Held (1) that the lower Appellate Court was not 
justified in re-opening the question as to the validity 
of the document as a mortgage, for the Court of first 
instance had decided against its validity and 
was no appeal against that finding by the pl:fintiff» 

(2) that a party to a document cannot, un¬ 
der any circumstances, bo allowed to sign it both as 
an attostipg witness and as an executant; 

Seal V. Claridue, 7 Q. B. D. 516 at p. 519; 50 L. J. Q. B. 
31G; 41 L. T. 501; 29 W. R- ry9S; ' Pranmth Sarkar 
V. Jadu Xath Saha, 32 C. 729; 9 C. W. N- 69J 
Houzuddi Sheikh v. Kalinath Mookerjee, 33 C. 98o, 4 U. 

L. .T. 219, followed. , ,j . u 

(3) that, therefore, the bond could not be held to do 

valid as again.st defendant No. 1 as a mortgage; 

(4) that as the document, if valid, amounte 
to a mortgage, no charge was created by it on o 

propertv. J.Q- 

Jiafiziuldi Sheikh v. Kalinath Mookerjee, 33 0. 

4 0. jj. J, 210, relied upon. , 

(5) that, the plaintiff could sue on the porso*i*u 

covenant, but that remedy having been barred, i 
suit should In* wholly dismissed. 

Appeal from the decree of the Sub-Ju g0 
of Nadia dated May 4th, 1909, modifying that 
of the Munsif of Krishnaghar, dated April 

23rd 1908. , 

Babus Siva Proaonna Bhattacharvva ana 

Jaitndra Mohan Sen, for the Appellant. 

Babu Girija Prosanna Boy Ohoudhury, tor 


CALCUTTA HIGH COURT. 
Second Civil Acpkai. No. or 1009. 

June 28, 1012. 

Presenf. —Mr. Justice Brett :uid 
Mr Justice Shai fiul.iin. 
DBlih^NDRA CHANDRA ROV— 

Defendant No. I — ApcELr-ANT 

t'ersu-i 


BRllAUl LAL MUKHUR'Jl anh anoviier 

— Pr.AINTIKFS —UESrONDENiS. 

.UoW'7'<:C —if ran t«. 

—Villi,Hill nl > I, 

Ht'if i‘r>’afr'l —No npp‘:<''t t.„ 

— -• .1;.C''"o7 rould hold tli il oi,,,I, 

Innd riili.I t.n'riitfint—■Ir.insfijr .■} /',o. 

Art {./I' '•/ lOO. 

Oefeudants Nos. 1 ninl 2 cxocutiHl a vnortga"u.hi,nil 
Ml liivour of ilu‘ [ilnihlin. The defendant No. 2 wroio 


the Respondents. 

JUDGMENT.—The present appeal arises 
out of a snit brought by the ft 

respondents to recover a sum of , 

on a registered mortage-bond. The 
question purported to have been execute S 
the defendants Nos. 1 and 2. In the 
of first instance, an objection 
to the bond on the ground that it did n 
create a valid mortgage as there was on 
one attesting witness to the documen . 
appears that the defendant No. 2 wio e 
bond and that, after writing it, he signe ' 
name as an executant of the nn 
afterwards as the writer aud as one o 
atte.^iting witnesses. The Cour o 
instance lield that tbis objection was 
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and that the document could not have effect 
as a mortgagre. The Munsif, however, was 
of opinion that, under the provisions of section 
100 of the Transfer of Property Act, the bond 
could take effect as creating a charge on the 
property covered by it for the realization of 
the debt and he, therefore, pave a decree to 
the plaintiffs for the reovery of tlie amount 
claimed by sale of the property, on which he 
held a charge had been created. 

The defendants appealed to tlie lower 
Appellate Court but the plaintiffs did not file 
a cross-appeal nor did they put in any 
cross-ob.iection. On the hearing of the 
appeal before the lower Appellate Court, 
however, that Court, after fir.st arriving at a 
conclusion that the Munsif was wrong in 
holding that any charge could be held to be 
created under the provisions of section 100 
of the Transfer of Property Act and afler 
setting aside the finding of the Munsif on 
that ground,. look up the question which had, 
in fact, been decided against the plaintiffs 
and in respect of which there was no appeal 
to that Ciiurt and decided that though the 
mortgage-bond could not bo token to be 
valid and operative as against both the 
executanfs, still it could be taken as a mort¬ 
age-bond binding, so far as oue-half of the 
amount of the mortgage-debt was concerne<l, 

4 

against the defendant No. 1 because it was 
possible to treat the defendant No. 2 not as 
one of the executants of the bond but as the 
writer and one of the attesting witnesses to 
it. On that finding, the lower Appellate 
Couit gave the plaintiffs a decree in 
modification of the decree of the Court, of 
first instance for the recovery of one-half 
of the mortgage-money by sale of one-half of 
mortgaged property. 

The defendant No. 1 has appealed to tlii.s 
Court and, in support of the appeal, it has 
been argued, first, that the lower Appellate 
Court was not justified in re opening, in 
appeal the question as to the validity of the 
document as a mortgage, tlie Court of first in¬ 
stance having decided again.st its validify and 
there having been no appeal against that 
finding of the first Court and, srcondhj, that 
the lower Appellate Court was entirely 
wrong in the view which it took with r^egar*! 
to that document ar.d in holding that it 
could be treated as a valid mortgage again.st 
the defendant No. 1 liy regarding the defen¬ 
dant No. 2, one of the executants, not as an 


executant but as the writer and one of the 
attesting witnesses to the document. In our 
opinion, both these grounds are sound. The 
Subordinate Judge certainly ought not to 
have re-opened the question which had 
been decided by the Court of first instance 
and in respect of which there wa.s no appeal. 
We al?o hold that the view which the 
learned Judge has taken with regard to the 
document is incorrect. The authorities are 
clear that a party to a document cannot, 
under any circumstances, be allowed to sign 
a document as an attesting witness and a 
person, who has once signed as an executant 
and as in the present case a.s one of I he 
persons who were borrowing the money on 
the bond cannot be allowed to have his posi¬ 
tion altered from an executant of the bond 
to that of a witness for the purpose of render¬ 
ing the document valid as a mortgage against 
the other executant. The authorities in 
support of this view are to be found in the 
cases of Seal v. Glaridge (1), Prannnth Sarkar 
V. Jadunath Saha (2) and lioyziiddi Sheikh v, 
Kalinalh MookerjreiS). Disagreeing, rlierefore, 
with the finding of the lower Appellate Court, 
we hold that the document on which the 
suit was brought cannot be held to be valid 
as against the defendant No. 1 as mortgage. 
The lower Appellate Court held, and v\e 
think rightly, that the Court of first instance 
was wrong in l:olding that any cliarge on the 
property described in the document couM be 
held to be created by the document. Section 
100 of the Transfer of Property Act expressly 
.states that where immoveable property of one 
person is by act of parties or by operation of 
law made security for the payment of money 
to another and the transaction does not 
amount to a mortgage, the latter person is 
said to have a charge on the property; and, 
ill this case, there can be no doubt that the 
document, if valid, amounted to a mortgage. 
In these circumstances, it is impo.ssibie lo 
hold that any charge by it was created on 
the property. I’lns i.s indeed the view 
wbicb was taken by thi.s Court in the case 
ot Royzuddi Sh'ukh v. KaJin-ifh Mookerjee (.‘D. 
The only benefit which the plaintiffs could 
derive fiom the document would be to bring 

(1) 7 (>. n. D. 516 at p. 510; .50 L. J. Q. J3. 3;G; 11 
L. T. 501; 20 W. 11. 50s. 

(2) 22 C. 720: 0 0. \V. N. (507. 

(2) 33 0. 95:15: t C. L. J. 210. 
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a suit against the presons who had executed 
it on the basis of the personal covenant 
contained in the bond. This is in accordance 
with the view taken by this Court in the case 
of Tofiiluildi Feada v. ^fahar AH Shaha {A). 
Such a suit, however, ought to have been 
brought within three years from the date 
when the money was borrowed and, as in the 
present case, it appears that the present suit 
was nut brought till more than five years 
after the execution of the document and the 
date when the loan was taken, the plaintiff’s 
claim to recover on the personal covenant is 
clearly barred. The result, therefore, is 
that we decree the appeal, set aside the 
judgment and decree of the lower Appellate 
Court and direct that the plaintiff’s suit is 

dismissed with costs in all Courts. 

Appeal allowed. 

(4) 2G C. 7B. 


CALCUTTA UlOll COURT. 

Civiu Hulk No :iO:iO ok 1912. 

June 7, 1912. 

Present: —Mr. Justice Moukerjee and 
Mr. JnsricG Tleachcroft. 

JOaUNDllA NATIT CH AT I’UR.lUR — 

D-CKEIC-HOI.URK —AuCTION-TOKCii-VSEIt- 

PiniTlONER 

ver.^us 

MANMATUA NATH 0110:^1-: and 
—Idd'JMrnt DEHrous—O pposite 
Pauit. 

{iale iu<\n-rulwu- Ai-ilo-nHon losri .«tlc-Pc,yon 

Iniit attnrhcA II he. 

(her I" orr^if mfccst 

v l,r(irt ru iiilnr}, iiiriil fn)<<yr iiiihjmcut ut,.\ 

aper Prycchrc (yh- {Art 

y ».)■ l‘l0K),O. XXL r. DO (ni>l <>. XX.VI 111. r. o. 

An nfriKhnu'iit. I.ffi.re yi.ltrin.-nt •!< os not by 
itsVir oionto any inten'st in dm iuo[.cTiy attaob- 

t^rinhil V. Srec f'lmlu Mnitu, 1*31), lo C. A\ . 

N. bPd anti M,i!o v. ni IU* ind.Crxs. 

HO.'- •11'^: 13 C'. W. N. /‘.ir., follow, il. 

y/i i' I’i nf V. I\in I ol'irft!iti. 25 (J. 170, J I I. A. 1 1 fJ, 1 C. 
\V X LUO anil yfnAdioL'/i'/d V. h<ii. .10 

17 M 1.. .T. : M- b. T. m'., rcft notl to. 

'ill'refoto. a )K r.'Oii. wlio lias obtaiiu-.l an ;tlfarb. 
viu-nt, of iirol'.'ity In-foio jinl^rinon! umk'r (Jnlor 
X \ X VI n. i olt* •") of tin." (‘oilf c.f 10>is not a j)orson 
intorost is alVfOiotl by tlio sale of tliat jaopeity 

at tbo inMrint t* of a . ... ayaiust tbv <lofci> 

ihn.t in s.iit, williin the iiioaiiing of nile 00 of Older 


XXf of the Code, and, consequently, he cannot apply 
to set aside the sale under rule 90. 

Rule in the matter of Miscellaneous Appeal 
No. 27 of 1911 of the second Sub-Judge’s 
Court, Burdwan, aud Miscellaneous Suit No. 
103 of 1911 of the Munsif’s Court at Asansole. 

Babu Shiba Prosanna Bhattaekaryn, for 
the Petitioner. 

Babu Baidya ]!<Jatk Butt, for the Opposite 

Party. . 

JUDGMENT.—The question of law which 

requires decision in this Rule is one of first 

impression ; namely, whether a person, who 

has obtained an attachment of property 

before judgment under Order XXX VIIT, rule 

5 of the Code of 1908, is a person whose 

interest is affected by the sale of that 

property at the instance of a decree-holder 

against the defendant in the suit within the 

meaing of rule 90 of Order XXI of the Code. 

It appears that the petitioner, Jogendra Nath 

Chatterjee, in execution of a decree for money 

which he held against his judgment-debtor, 

Basaiita Kumar Chatterjee, purchased the 

disputed property at the execution sale on the 

2l8t Apiill911. On the Slst March 1911, 

the property had been attached at the 
instance of the opposite party, Monmatha 
Nath Ghose, doling the pendency of a suit 
which he had instituted. On the iOMi May 
following, Monmatha Nath Ghose applied for 
reversal of the sale under rule 90 of Order 
XXt of the Code. The application was 
resisted by Jogendra Nath Chatterjee on the 
ground that Monmatha Nath Ghose had no 
locus standi to make the application under 
rule 90. Effect was given to this contention 
and the application was refused. Upon 
I appeal, that order has been discharged and 
the original Court has been directed to 
consider the matter on the merits. The 
Subordinate Judge has held that Monmatha 
Nath Ghose is entitled to apply under rule 
90 as liis interest has been affected by the 
sale. The question for consideration i.s, 
whether tliis view of the scope ef rule 90 is 
well founded. 


On behalf of the petitioner, it has been con¬ 
tended that an attachment before judgment 
does not by itself create any interest in tho 
property attached; and in support of tins view, 
reliance has been placed upon the cases o 
St-ndnt Bey v. Sree Canto MaHV 

(1) rjG C. 039; 10 C. W. N. 034. 
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Basiran Malo v. Kat.iyar.i Dell (2). Oa 
Dehalf of the opposite party the contrary view 
Das been maintained, and reliance has been 
placedupon the cases of Moti Lai v. Karrahuhlhi 
Kd) and Sankarhinga P.ehU v. Kundasami 
ieven (4). In our opinion, the petitioner is 
entitled to succeed. 

As was pointed out by Mr. Justice 

noodrofte in the case of .SVWc/ liou v. Sree 

Cant Minty {y)^ the object of an attachment 
before judg-ment is simply to siifegu ird the 
property, so us to enable the plauitilf to realise 
the amount of his decree if he should get one. 
He has, however, no lien or charge ou the pro¬ 
perty which remains that of the defendant. 
He has a security; but tliis does not import 
present property or even beneficial interest. 
Substautially the aatue view was taken 

n Basiran Malo v. Kutttynu 

JJebi (2), where the distinction between the 
two kinds of attachment, namely, attachment 

before judgmujt and attachment in ex-cu- 
tion, was explained, and it was pointed out 

that the objects for which the two kinds of 
attachment are made are entiiely different. 
All attachment prior to decree is uotanattach- 

ment for the enforcement of the decree ; but 

It IS a step taken merely for the purpose of 
preventing the debtor from delaying or 
obstructing such enforcement when the d-^cree 
subsequently passed shall be sought to ho 
executed. An attachment after decree, o i the 
other hand, is an attaciiment ma le for the 
immediate purpose of cirrying tlie decree 
nito execution, and it pro supposes an applica¬ 
tion on the part of the decree-holder to have 
his decree executed. The cases of Mn‘ild 
y. Karrabuhlin (S) aiii Sank ir iltny i 

Kan laswami Tevan ( l) are not oppo.seci to 
this view. In those cases, there wasan attach- 

ment after judgment, and it was piiuted out 

that even such an attachment in execution 
merely prevents alienation. It is farther 
worthy of note that rule 90 reqaire.s that the 

applicant should bs either the decree-holder 

or any person entitled to share in a rateable 
dista-ibution of assets or whose interests are 
affected by the sale ; m other words, such 
per.^n nm.st have an existing interest which 
13 affected by the sile. The position of a 
rerson who has obtained an attachment 


before judgment and has not yet obtained a 
judgment, is that he has a chance of obtain¬ 
ing a judgment for the satisfaction whereof 
ho is entitled to proceed against the property 
given to the Court by way of security. He 
had undoubtedly no present interest which is 
affected by the sale. We are. therefore, of 
opinion that the applicant under rule 90 had 
no.A-and that his application was 
rightly rejected by the Oourt of first instance 
d ie result is that this Rule is made’ 
.absolate, the order of the Subordinate Judue 
discharged and that of the Court of first 
instance restored with costs both here and 

lu the Court of appeal below. We assess the 
hearing fee at two gold nukurs. 

Rule made absoUUe. 


(2) 38 C. -US; 10 Iiul. Oils. 30.",; l.-j c. \V. s 7o'» 
(3J 2.J* . 17:): [. A. 170; I \Y. X. (J lo. 

(-i) 30 M. 113; 17 M. b. J. 331; ;* Jl. L. T* 3C'o 


CALCCTrA HIGH COUTir 
Civil Holk N'o. 518; of 1911. 

May 17, 1912. 

Present-, ilr. Justice Stephen and 
Mr. Justice Hichardson 

SARAT CHAXDilA RISWAS-Puusripy 

—PennoNKR 
versus 

ASHllAE ALI AND OTHKRS—DfiFiiNOANrs-. 

Oppo.srn? Partv 

On,- rut.j paiHon^Hiih r.nir. 

t., „f InrUU-tiul : KT'*' 

.iVtvO.R. i.j.ccr locn. 

Two «vut suits wore trio I l>v ii Munsif u i, 

with,>o;vorsuul2r«..L-tiju l.yj (M ^ 
Il-Mig.l louiucy A'.-:. I a l» jt h th > -jui •« f i, ? ^ ^ 

chunioil u'.is till!, lihy ni-)e*s Th ■ \r 
roo-l thorn au-l iho .f.for.luuVr^T.oo : 1 

Ju-Igotk-ixcol Li.c.app.;iUi,, j, 

Wilt; tod :)v-the lli-h Coiiii ^ A U.tl© 

iu b Jth till* o isfs: ‘ Petition 

Ilcl.l ( 1) th.U, II.J I-iv to tIi-‘ Sill. 1.. I 

f. Jim :, 11,";,":;"^;;;^^ 

have U„_. ..|Vv,-l „( .s.-ili,,- asl.h- ’imj'’','] 

"uro Mi vl,.- 11,,. ,„ „r "''"'“h 

Rules in the mittor of Ront a j 

N.., ia.™..j i2.t<.9on.,!‘S‘atE,; 
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of tlie Sub-Jttdffe of Chittagong, (Rent Suita 
Nos. 685 aud 687 of 1910 of the Court of the 

J^Iiinsif of Hathazari). 

Bahu Khilish Chandra Sen, for the Peti¬ 
tioner. 

Babxr F'oohoJh Kurnar Vai-, for the Opposite 
Party. 

JUDGMENT.— In tliis case, it appears 
that two rent suits were tried by a Munsif 
who was invested with powers under sec¬ 
tion 153 (h) of the Bengal Tenancy Act. In 
cue suit, the amount claimed was Rs. 40-2, in 
tlie other it was Ks. 19-7. The Munsif 
decreed botli the fiiits in favour of the 
plaintiff. The defendants tlien lodged appeals 
in both cases before the Subordinate Judge, 
who decreed the appeals in one judgment. 
A Rule was granted to show cause wl»y the 
order of tlie Subordinate Judge should not 
he set aside. On the merits, tlie ground put 
forward by the petitioner is that under the 
circu!nstance.s, the decrees of the Munsit 
were final and that no appeal lay to the 
Subordinate Judge. This appears to us to 
be so. Tlie point was not taken before the 
lower Appellate Court, bur it is a question 
of jurisdiction. On the merits, therefore, this 
Rule is made ah.solute and the potitiouer is 
entitled to his coat.s, the Iiearing fee being 
assessed at one gold vadiur. 

A preliminary objection, liowever, was 
raised before us, that it io nut competent to 
this Court to grant a Rule on a single petition 
which would have the eflVct of setting aside 
two decrees, although these two decrees xvere 
made the iiiattcr of a single appeal. We are 
not inclined to agree that the power.s of this 
Court are so limited. But in any case, it 
makes no practical dilTerence because we 
have power to act under section 115, Civil 
Ihocedure Code, in either of the cases. 
Tlierefore, either taking the Rule as it stands 
or acting under the provisions of sec- 
lion 115 in one of these appeals, we see no 
reason to modify tlie order which we have 
just made. 

Jiide ‘iiiadc nbu>iufe. 


ALLAHABAD HIGH COURT. 
Second Civil ArpEAii No. 590 op 1911. 

June 24, 1912. 

Present: —Mr, Justice Piggott. 
BHAGWANDIN— Plaintifp—Appellam' 

versus 

MATA DATAL and others—Defendants 

-^Respondents. 

Civil Procedure Code (Acl V of 1908J, r.25— 

Pewissiou o/ issue — Direction io take furlher evidence, 
n'hether neccssurij-^Discretion of Court. 

Where au Appellate Court remands a case under 
Order XLI, rule 25, with the object of obtaining from 
the lower Court a tinding on a specific issue, aftera ro- 
consideiatiou of the whole of somewhat complicated 
evidence in the case, with special reference to the pleas 
urged on behalf of the ])laintiff, it is in the discretion 
of tho Appellate Court not to direct additional evi¬ 
dence to be taken, if it is of opinion that it is not re- 
(luire-l. 

Second appeal from the decision of the 
District Judge of Allahabad, dated. 18tb March 
1911. 

Mr. Harihans Sahat, for the Appellant. 

Dr. Tej liahndur Sapru, for the Respondent. 
JUDGMENT.—The essential facts of this 
case are given in my remand order, dated the 
2dth of April 1912. I may so far recapitulate 
them as to point out that a share of lOj 
in au undivided pitci of 4-3 annas was mortgag¬ 
ed by one Musammat Jitan, the recorded owner 
of the same and wa.s eventually brought to 
pale under a mortgage decree and purchased 
by the niicestor of Debi Prasad, defendant 
No. 5, on the 20th of October 1697. The 
twelfth paragraph of the plaint distinctly 
admits that tlie auction-purchaser has been in 
adverse possession, so far as this share is con¬ 
cerned, since the 20bh of October 1897. The 

plaintiff is himself a co-sharer, apparently of 

a share of one-anna in the same undivided 
patti aud has been receiving and enjoying the 
profits of this share. He claims that he i3 

entitled to the same rateable proportion in the 

share of a lOj- pies put up to sale as the 
property of .Utfsanimai Jitan and that his 
cause of action for a suit to recover possession 
of the said share accrued to him on the 20th of 
August 1897, when he was dispossessed by 
leason of the auction sale. Amongst other 
pleas ruised in defence, was the plea that^ the 
plaintiff had never been in possession within 
limitation. Tliis point was decided against 
the plaintilf by both tho Courts below and the 
pliiintilT came to this Court in second appeal. 
There had been in the Court of first instance a 
specific issue in the following terms;— Whe* 
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ther the plaiutiff has been in possession of the 
property lu suit within twelve years of the 
institution of the suit or is the claim time- 
barred?” When the case was argued before 
me on the 26th of April 1912, it seemed to 
me that the Courts below, aud more parti¬ 
cularly the lower Appellate Court, had not 
considered the question of limitation in such a 
manner as to do justice to the plaintill’s 
case. The suit was instituted on the 12th of 
October 1909, and the mere adverse possession 
of the auction-purchaser from the lOth of 
October 1397 onwards, was not sumcient to 
put the case outside limitation. Moreover, it 
seemed to me that the question had not been 
fully considered whether prior to the auction 
sale, the plaiutilT might not have been in 
coiiEtructive possession of the share claimed 
by him, either as a member of a joint Hindu 
family or as one of a b.dy of o-sharers 
receiving and enjoying the entire profits of 
the patti jointly in spite of the .specification of 
shares recorded in the village papers. 1, 
therefore, remitted an issue to the lower Ap¬ 
pellate Court on this puiut. The record has 
now been returned with a finding against the 
appellant and to this finding objections have 
been filed by the said plaintitl-appellant. 1 
do not think there is any force in the couien- 
tion that the finding returned dues not 
cover the whole grounds taken by 
the remanded issu-. The tiuding is 
of all, that, except as a member of a 
joint Hindu family, the plaiutiff had made out 
no case for constructive possession on his 
part during the period covered by ohe reiiiaiul- 
ed issue; and secondly, that the family was not 
joint during the period referred to. 1 do not 
think this linding can be contested on any of 
the grounds taken in the memorandum of 
objectioij.s unless there be force in the coiittn- 
tion that the lower Appellate Court erred in 
not admitting evidence on the leniauded issue. 
aSow I am, perhaps, to aslight extent, to blame 
for the difficulty which lias arisen on tins 
point. When 1 passed my remand order X 
was clearly of opinion tliat the plaintiff 
having been put to proof of his possession’ 
within limitation by the fourth issue as 
framed in theC'uuitof first instanco and 
having nowhere pleaded in first or second 
appeal that he had been in any way misled 
by the fiamo of the issues, or that any 
evidence whicli he might otherwise have 
produced had been kept back by him in 
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consequence of the form in which 

the issues wore framed, had no 

right to produce farther evidence upon my 
order of remand. I framed my issue on this 
assumption but I was, perhaps, in error in not 
aying: down eitpliciMy that the i.ssue was to be 
tried on the evidence already on the record 
1 he lower Appellate Court li.as, however' 
earned out my intention by declining to 
admit additional evidence. It is contended 
however, that by reason of ,|,e wording 

od Order XLI, rule 25 of the Code of Civil 
Procedu.e, an Appellate Court remanding an 
issue under that rule is bound to direct addi- 
lonal evidence to be taken. I certainly 
tiiiiilv that the rule m nuestion is framed on 
the assumption that where a Court has omit, 
ted to frame or try an issue or to determine 
any question of fact essential to the light 
determination of the suit, an t.ssne rainitld 
by the Appellate i^ourt will ordinarily require 
to ha tried on fresh evidence. In the present 
ease, an issue had been framed which 
suUtcieiitly covered the ground and ray only 
object was to obtain from the lower Appel¬ 
late Goiirt a linding upon a narrower aud 
nioie specilic is.suo after a reconsideration 
ot the ishole of somewhat complicated evi- 
deuce 111 the case with special reference to 
the pleas urged on behalf of the plaim.ilf I 
think that the word.s ••additional evidence 
.eqiiiied m Order XLI, i ulo 25, aforesaid 
aie at lea.st sulhcieiit to leave the Appellate 

Court discrete ,11 not to direct additional evi- 

deuce to bo taken if it is of opinion that it 

1 .S not recpiircd. There remains only oiio 
point , 1 , the ca.so and that is a contention 
embodied in the plaintiffs memorandum of 

appeal to tins tlourt which is more or less 
imi...pei.dent of the particular issue remitted 
by me 111 my former order. The plaintiff 
contends that as he has all along been a 
co-shaier in this undivided put//, ir. does not 
le.illy he on him to prove posse.ssioii within 
l.muation but on the defendants to pro7n 
adverse possession based upon some dehnite 
a.s3ertion ot adverse title. Tiio plea was 
aupportec m aigiimciit by various rulings 
will -li either deni with the case of a recoi 5d 
co-bharer claiming protii.s from a lamOurLr 

or otherwise appeared to nie more or less 
distingnishab c trom the particular case br 

Oit me. Hhink, however, that this parti 

ciilar cjue.'jtioii dood not aii^e m, h • ^ 

The frame of suit excludes it. ^ The ’ suiTt 
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in eiectmenfc against the defendants who, ac¬ 
cording to the plaint, have been excluding 
the plaintiff from the enjoyment of profits 
since the 20th of Oot5jb0r 1897. To such a 
suit, it is Article 142, and not Article 144, of 
the first Schedule to the Limitation Act ('X 
of 1908), which applies and the defendants 
are entitled to put the plaintiff to proof of 
his possession wicliin limitation. I quite 
admit that such possession may be actual or 
constructive and the remanded issue was 
framed on this assumption. Accepting the 
finding on the remanded issue, I hold that 
this appeal must fail. It is accordingly 
dismissed with costs. 

Appeal dUtaissed. 


MADRAS HIGK COURT. 

Civil. Appeal Xo. U or 1910 . 

April 21, 1912. 

FrcseuU —.Mr. Justice Ahdur Rahim and 
Mr. Justice Sundara Aiyai*. 

BASAWARAJU KRISHXA ROW 
PANTULU GARU —Appell,\nt 


versus 



BEZ W ADA— Respondent. 

Loud Ac'Htisition Act (ioflKUJ, .s. 'Z'^—iLnrlcf^vnlue 
—Axnird lumcd on ^‘p^rul^^iio 1 ls as to future develop- 
uient of ttic hind. 

All aw;ii«l of c«)iri)K‘nsitjon umlor tlio Lsiud .\c(jiu. 
sitioii Act caniiot 1)0 made on sppcnl.ations ami liv. 
jwtliotical scliomojj of tlio future ilcvelopmc'ut of the 
laud. 

Wliciv a Laud Acnuisition Jiidj'i’took the market* 
valui* of the laud at Its. l.H-O per square yard, but on 
llieground rliat chcplot ua.s a large one au.l the claim* 
aiit coulil not dispose of it in U years, mmle a dcclnctiou 
of 2o pel- cent, ami made further deductions on account 
of roads which wouUl have to be made to sell the land 
as a liiiildiii^r site: 

that tin’s method of awarding compeusution 
^vas im]>roper. 

7V»/stec.</<iC Ih ‘ hiiijr/n-cincnl of the Cifu of Unnitiinj r. 
Knr.<o„dns Salim, M U.2A-, lU liom. L. K. 08Sj 1 Jud. 
Oas. lol, distiiigL.islie«-l. 

Appeal against the award of the District 
Judge of Kiatna, in 0. P. Xo. 128 of 1908 in 
Conipen.satioii Case No. i of 1908, dated 20th 
October 1909. 

Mr. T. Frnkas im, for the Appellant. 

The Ilon’blo ^Iv. /*. X. Sivasivami Aiijar, 
Advocate (loneral, for the Respondent. 

JUDGMENT.—-III this case the Goverri- 
•ueut hus acquired a .site measuring 24,103 1/5 


square yards near Bezwada Railway 
station. The District Judge has awarded 
Rs. 23,797 as the proper price of the land, 
including the compensation at 15 per cent. 

his wortvS out at the rate of between 13 
and 14 annas a square yard. This sum is 
somewhat in excess of what was awarded by 
the Collector. The claimant claimed at the 
rate of Rs. 2 per square yard and that is the 
claim he has put forward in the appeal. The 
learned Judge, in arriving at the award, has, 
in oar opinion, proceeded on a wrong ba^is. 
He takes the market-value of land at 
Rs. 1-8; he then says, the plot is a very 
large one and the claimant would not be able 
to dispose of it in less than 9 years and for 
that reason he make.s a deduction of 25 
per cent. He makes a further deduction on 
account of roads which, according to him, 
will have to be made in order to sell the 
land as a building site, and he also deducts 
a certain amount for expenses of plan making 
etc. There is no evidence whatever to support 
this hypothetical scheme of development of 
the land. The learned District Judge 
appears to have proceeded on a ruling in 
The Tntslees for the Impjovemenl of the City 
of Bombay v. Karsiiiidas (1), but that 
case has no application here. The land 
there was in a large commercial town and the 
schema for development so far as it appears, 
was supported by evidence on record. In this 
case, the whole thing seems to be based on 
mere conjecture. Rejecting the process by 
which the Laud Acquisition Judge arrived at 
his figure, we have, however, evidence on the 
recoi’d upon which, though it is not quite as 
satisfactory and conclusive evidence as 
might be expected, it is possible to arrive at 
a safe conclusion. There is evidence to 
show that certain plots very near the land 
in question have been sold in recent times at 
different rates varying from 15 annas to 
R.S. 2 a square yard. But these are all small 
plots of land. Tliere is also evidence of two 
offcr.s made to the claimant, one with respect 
to 1,000 square yards which a man proposed 
to buy at Rs. 1 8 0 a square yard and another 
with respect to a plot of 800 square yards 
for which the claimant was offered a rate of 
Ks. 1-4 per squai'e yard. These offers 
the claimant refused: it appears that, since 
the date of those offeis, lie had no other offers 

(1) 33 13. 28j 10 Bom. L. R. 688j 1 Ind. Cas. 451. 
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giving him a higher price for any large 
quantity of land. There is al.so evidence 
to sho;v that from certain feeding lionsas on 
the claimant’s land, he gets a rent of ab>at 
Rs. 60 or 60 a month. No doubt, incoma of 
that character is not a very certain bxsis to 
be proved upou, but it ought to be considered 
along with the other evidence in the cise. 
Taking at 20 years’ purchase, that would 
amount to about II-?, 12,00} for a very small 
portion of the land acquired. The learned 
Advocate-General has argued tliat there is no 
clear evidence of any demand for such a 
large plot of land of 21,000 square yards, 
that, if there had been any real demand for 
it, the claimant would have been able to 
dispose of it by this time. He, therefore, 
suggests that the 11-aimas per square yard 
whicli has been allowed by the District 
Judge is more than ample value for the land 
acquired. It is true that beyond the offer 
with respect to the plot of 1,000 square yards 
and another plot of 800 square yards already 
mentioned, there is no suthciently reliable 
evidence to show that there has been a 
demand for any large plot of land in the 
acqnii'ed area. Bat there may be oue 
explanation as to wliy tliere has been no 
farther offer, since the date of M.xhibits G Si 
H, which refer to tlie two plots already 
referred to. The facts that the cl airnaut 
refused to accept these offers appirently ex¬ 
pecting a higlier price might well bi a reas >:i 
why he did not get further offers afterwards 
on any large scale. The fact that he did nob 
get a,ny higher offers does not show that there 
was no demand for tlie land at the rate 
mentioned in lOxhibita G A H. 'L’here is 
also the evidence of .sale of small plots in the 
neighbourhood and of tlie inc.>tne from the 
feeding house.s, We may uls) uieution 
the fact that the Tiihsili-ir\ who was 
examined ou Commi.ssion in this ca.se, lias 
reported that the value of a pi >t of lao:! 
of 2,000 .square yards wliich tlie Government 
proposed to acquire in 1901 was Bs. 1-8-0 
a square yard. As against all tliis evidence, 
two witnesses were examined on b-hnlt* of 
the Collector besides the T^ih-iildar. The.se 
men own two small plots of land not tar 
from the land which has been acquired, bat 
in a less favourable locality. Tliey bought 
them at the rate of about 4 annas but their 
evidence shows that the price of those lands 
at the time they gave their evidence, that i.s 


in 1909, was at least one rupee a square 
yard. On cDusidering the whole of the evi¬ 
dence, the conclision we have come to is that 
one rupee a square yard for the entire plot 
would be a proper price. The deo.ree of the 
District Judge will, therefore, be varied by 
increasing the amount aw.irded to Rs. 27,718 
including the 15 per cent, for compulsory 
acquisibioQ. Interest will be allowed on 
the excess amount at 6 per cent, per annum 
from 21}tph May 1907 when the Collector touk 
possession of the land until payment. Bach 
party will pay and receive proportionate 
co.sts. 

Decr-ie varied. 


PRIVY COUNCIL. 

Appeal from the Allahasau Hiaa Coa.ir. 

April 2d, 1912. 

Present: —Lord Sha'v, Lord Robson, Sir 
.Tohii edge and Mr. Ameer Ali. 

Rani DllARAM KUNWAR— Plaixtiff — 

Appellant 

versus 

BALWANT SINGH — Defendant—Re. 

S PON DENT. 

Iliii'in L-tiv —A iipH-in — Wi'l tio —A'ithorit'j to ndopt 
— :>• "t-) n I ip‘ n n t'U u'h rj aU >iO>1 the one ad'iptcd 

unhM' itufhii'ifi/ ni'tiiiiij of — IViil'Hn oi'iK'ing 

'idojption, ii'h‘:tlt :r comp -icnf i> vnliditj — 

fopp 

.Vt't3r tlio'li‘itli ol luM' liu^b uil, tlie plaintiff ailept. 
cil ti boy ill 1S77 dcclai iin,'’ hy ilecl that .she ilid sd in 
accoi*'laiiye u'icU tjie of iur lunbiiul. Tiio boy 
die I aii'l iu isst. .slio a lopt-’d another boy still pur- 
p n'tiei^' t» a.'t i i ac r >;-.l i i j.’i witb Ii^r liiubiii'r.s 
'I'iii-s biyrtUi ili.'l, si in IS):) sli'j ad iptod 
til' il d'eadriut. At tbit tiiiij she e.-ccciitod a deed 
with full an ireei.it ii):i of its coiiteatd. In tlie deeil 
sb ! -sii l; “.My b'lsbiii 1 Ml t I ! tills Will—‘I Ntrlctlv' 
Old you t • :id )|»t s‘»i|i • b jy to iji.5. * Iftbesoii 

v\li > bo ad tilt'll -shoiiltl die, you will liavejiower 

to adopt anolliei' boy.”' 

In th ’ following y<' ir, oii ■ //.. cl luiiiiftr as l•.^ycl’sioll. 
ars' beii'. iii-«CitiU.e I ;i suit ar iitist t no plaintill! and the 
d'*feii'l ii.f. for a »l 'clar itioii that, the adoption of tlie 
d<.'reii la’it uM-s iiiv.ili'!. In her d'‘fon'.*o, the plaintiff 
i III or 111 I the ( •' e.irt t Ii it slih i I lull oral an thoi'il v 
troMi her liu.sbind. and that he liatl not liiiuiod her to 
on-', t.vo. three, ur four .<oiis. Tint suit failed. 

I'll" |d liMtiiV au<l tildefeii lant having since ipiar- 
r-.dle I. I ii" prO'"ni .suit w.is broayht iu order to gel 

rid of tlie a hipMoii altogether: 

l[ ' I, on a c jmiileraiioa of all the facts, that tha 
'.lefeud fit wai iluty adopted. 

//■I.fo/so, that, :i5 the pi linbiff asserteil her aubhori- 
ty iu c'lo m>jt sjIj iia uitanor, she o.)'ild not now be. 
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allowed to change her stojy witliout causing grave 
injustice to those who have acted in reliance upon her 
representations, and that she must, therefore, be held 
to her word ami to the results of her conduct. 

Appeal from a judgment and decree, 
dated tbe 4bh August, 1908, of the High 
Court of Judicature for the North-Western 
Provinces at Allahabad, affirming a judg« 
ment and decree, dated the 26tli Februaiy 
1906, of the Court of the Subordinate Judge 
of Saharanpur, in whose Court the appel¬ 
lant, as plainliff, sued the respondent to 
obtain a declaration that she had no power to 
adopt the respondent, that, in fact, slie never 
did adopt him, and that a document, called a 
deed of adoption dated the I3th January 
1899, was null and void. Both Courts in 
ludia dismissed the suit. For a report of the 
judgment ot the High C’oiirt see Dhnram 
Ktinwar v. BaUciut Singh (1). 

The facts of the ca.s? are stated iu the 
judgment of their Lordships. 

bir liohert Fittlcti/, K. C., and Mr. 0. 
F. A. Ross, for the Appellant:—The law 
of estoppel in India, as laid down in section 
115 of the Indian Evidence Act, 1872, is the 
same as it is in I'jnglar.d: Sarnt Chitn ier Dey v. 
Gopul Chjoi'ler Ldha (2). The appellant is 
not estopped from raising the que.stion 
»f the validity of the adoption of the 
respondent on the ground that she had no 
authority fiom her husband to adopt him. 
T'he fact that the adoption in question took 
place on lier leprrsentation does not estop her 
from eayiig that that adoplion is invalid: 
Oinrao Singh v. Mehtab Koonwer (3); 
T'arvn(ihnyamind v Jiamnkrmhna Row (4); 
(luruliiigasivaini v. Ramuhikshmammu (5) and 
Gwf^e Lull V. Musiimmot Sree Chiiudraolee 
Rnhnojee ((>). It is .submitted that the 
cases of Snhhbosi Lul v. Guman Singh (7) 
and Vnrga v. Khnshah (8) relied on by the 
High Court aie erroneous. The case of 
R'lvji Vinoyakrav Joggnnnath Shan'xarscft v. 
Lakshmibai (9) was distinguished. 


(1) »0 A. 0-19; 5 A. L. J. oCS; A. W. N. (19U8), 231; 
•1 M. L. T. :'85. 


(2) 19 1. A. 203; 20 C. 29G. 

(3) 3 Agiii 103'/. 

(1) IK M. 145. 

(5) lb .^l. 53. 

{(>) 19 W. H. 12; 11 13. L. 11.. (V. C.) 391; I. A. Sup. 
Y(.l. 131. 


(7) 2 A. 3CU. 

(K) A. W. (lbb2), 97. 

(9) 11 13. 3bl. 


If it is decided that the appellant was not 
estopped as held by the Courts below, the 
question arises whether she had any authority 
from her deceased husband to adopt tbe re¬ 
spondent It is submitted that even assum¬ 
ing that she had his authority as alleged, 
such authority will not extend to the adop¬ 
tion in question. 

[Mr. Amrer Ali. Suppose the husband 
gave authority to adopt a son to perform his 
funeral rites, would that not be sufficient 
authority to adopt another boy in case one 
adopted diedPj 

[Mr. De Gruyther referred to Kannepalli 
SnryauiKtyana v. Pucha Vankata Ramana 
(10), where it is decided that it would be 
sufficient.] 

There must be an express authority and 
an adoption actually made without such an 
autliority is illegal and invalid: TiiUhi Ram 
V. Rehiri hnl (11). 

Mr. De Gruyther^ K, C., and Mr. B. Dube^ 
for the Respondent, were net called upon, 
but Mr. De Gruyther referred to Sarat 
Ghnuler Dey v. Gopnl Chunter Lahi (2). 

JUDGMENT. 

Lo.^d Rouson*.—-T he appellant is the 
widow of om Uuja Raghubir Singh, and she 
sued tlie defendaut in the Court of the Sub¬ 
ordinate Judge of Saliaranpur to obtain a 
declaration that she had not adopted him as 
a son to lier deceased husband, and that 
if, in fact, any ceremony of adoption had 
been performed, it was invalid owing 
to the absence of authority on her part from 
her husbaud to muko such adoption, She 
further prayed that a document purporting 
to be a deed of adoption, dated the 13tli 
January 1899, should be declared void as 
being executed by her without such authority 
as aforesaid. 

The Subordinate Judge dismi.ssed the suit 
with costs and the High Couit of Allahabad 
confirmed his decree. 

4 

Raja Raghubir Singh was the owner of 
the extensive Landhaura Estate or Raj iu the 
District of Saharanpur, in the United Pro¬ 
vinces. He died on the 23rd April 1868, at 
tlie ago of 20 years leaving the appellant, 
the Rani, his widow and sole heir. She was 


(10) 33 I. A. 145; 10 C. \V. X. 921; 4 C. L. J. 171; 
1(> .M. L. J. 27U; 1 M. L. T. 260; b Bom. L. R. 700; ? 
A. L. J. 702; 29 U. 3b2. 

(11) 12 A. 328. 
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then only 14 years old, and enciente. 
Raghubir Singh was a religious man and 
was desirous of leaving behind him a 
son who should perform his shradh 
ceremonies and transmit to future generations 
the name and prestige of the Raj. When, 
during his last illness, he became hopeless of 
recovery, reognising tlie possibility that the 
child about to be born to his wife might be a 
girl, or might not survive, he gave formal 
and emphatic directions to his wife in regard 
to the adoption of a son. The Rani herself 
has pledged her word as to the nature and 
scope of those directions on more than one 
public and important occasion. She did so 
particularly in the deed of the ISth January 
1899 and in her defence to the action of one 
Baldeo Singh, which will be hereafter referred 
to. In the deed, which she undoubtedly 
executed with full appreciation of its con¬ 
tents, she says* — 

He made t his Will to me by way of pre¬ 
caution. If God forbid, you give birth to a 
daughter, or if a son be born but die after his 
birth, I strictly order you to adopt some boy 
to me s) that lie might perform my i>hr<idh 
ceremony and your.'?, ami perpetu\te my 
name, and after your death become tlie 
absolute owner and possessor of the whole of 
my estate. If (God forbi<l) fhe son who 
might be adopted under this authority shouM 
die in your life-time, you will have power to 
adopt anothei boy.” 

In her defence to Baldeo Singh’s fiction, 
she informed tlie Court that she l>ad full oral 
authority from lier hu.sband, and that lie 
had not limited her to one, two, three, or four 
sons. 

The Rani gave birth lo a son on the IGtb 
December ISOS. He died on the Gist August 
1870, leaving the Ilani owner of tlie Raj. In 
1877, she adopted a boy naine*! ’I’ohl’a Singh, 
declaring by deed that she did .so in accordatico 
with the Will of her husband. Tolifa Singli 
died two years after and the Rani, thereupon, 
in 1883, adopted a boy named Run S ii up, still 
purporting to act in accordance with hei lius* 
band’s Will. Rani Sariip died in 18?.o, and 
iu 1893 the Rani made aiTangernent.s with a 
view to adopting a tliird bt>y. She executed 
an agreement in 1893 with one ijuda .Singh 
whereby he agreed to give her bis son 
to comply with the Will of her hus¬ 
band,” but before the adoption was formally 


carried out, this boy unfortunately died in 

1896. 

These successive deaths seriously impressed 
the mind of the Rani, and she c:>n.salted her 
priests as to how the evil spirits might best 
be propitiated and appeased. Acting on 
priestly advice, she went on pilgrimages to 
G-aya and other placss, and afler making 
religious sacrifices, she proceeded to arrange 
for another adoption. On the 2nd June 1893 
she entered into a written agreement with 
Ram Niwaz, the father of the respondent, 
whereby he made over to her his two 
sons, Bahvant Singh (respondent) aged 14 
years, aud Tungal Singh, aged 12 years: — 

Tn order that she m\y adopt any one of 
them she pleases having regard to tlieir c.ipa- 
biliry and her choice. Now the sons of me, 
the e.xecutant, shall live under the protection 
and custody of the said Rani Sahiba, subject, 
to the fulfilment of tlie further conditions 
nece.ssary for the validity of the adoption, the 
enforcement of which depend.s upon a parti¬ 
cular time which may be considered suitable 
according to the rules of astrology. 1 shall 
have no claim as to tlieir protection and 
guardianship.” 

'I'he Rini ultimately selected the respondent, 
Bilwaut Singh, and preparations were made 
fi>r his aJootin on au impo.sing scale. The 
13 li January was appointed for the 

cerenioiiy, and o.n that dny, a great euter- 
tainmeut wa.s given by tlie Rani. The 
European and Indian ofBoials of the district, 
together wirb liundreds of friends, relatione 
and ca.stc- fellows, were pre.sent at the invita¬ 
tion of the R'lui, and were lio.spitabli'^ regaled 
by lier. The religious ceremonies proper to 
an adaption were all carried out anil the ne.vly 
ud ipted son was c inducted to the gad li^ or 
throne, where ha w.as form illy installed. 

The Rani next proceeded to bring ab)ut 
the mii-ri:i*>e of tlie re.spoudeut and that 
cere nony was celehr.ifc 1 at her expanse aud 
ill a tn inu.n- badeting his new rank. In fact, 
the lespondant svas theuceforth treated as a 
member of the Rani’s family and cut off 
altogether from t!ie family of his natural 
fat lier. 

Ill tlie following year, Baldea Singh, claim¬ 
ing as reversionary heir, instituted a suit 
against the U ini aud the respondent in 
whicli he sought to have it declared that 
he was entitled to tlie property on the death 
of t\i 0 Haul, aud that the adoption o£ 
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Balwant Singh was invalid. The Rani de¬ 
fended that suit, and, acting upon her in- 
ttrucMons, her Pleader made the statement 
as to her authority before mentioned, and 
she herself executed and filed a written 
statement alleging that she had in fact adopt¬ 
ed the respondent, and that the adoption 
was valid in every respect. Baldeo Singh 
failed in that suit on the ground that he was 
not a rever.sioner and Imd no locus sfanJi to 
impeach the adoption in question, but the 
allegations of fact by the Kaiii in regard to 
the adoption are now very propei'ly pressed 
against her. 

The adopted son and the Rani have since 
quarrelled, and in this action, she seeks to get 
rid of the adoption altogether. 

At one time, she stated that tlie seal 
affixed to the deed of adoption was not her 
seal but she did not attempt to support this 
allegation by pioduction of tlie seal regularly 
used hy her, .‘raying that sl.e liad mislaid it 
soraewheie. However, documents admitted¬ 
ly executed by her and bearing seal impre.s- 
sions identical with that iti di.<pute were 
produced and the genuineness of the seal 
on the deed of adoption was i)lace<l beyond 
doubt. 

The leaintd Suboidinate .Judge .'‘fated the 
i.‘isufc.s or questions arisii'g in the case as 
I'ollows;— 

*T. \Vhetlier the plaintilV had knowledge 
of the coiitent.s of tlie deed of adoption when 
she exteuted it and got it registeied, or wlie- 
ther she had no knowledge of thnn ? 

“2. Was (.r was !K‘t the defendant adopt¬ 
ed hy the plaintiiT V 

“o. Had or had not the plaintiff any 
authority from her husband to adopt the 
defendant ? 

“4. If the tiist and second issues be decid¬ 
ed against the plaintiff, how will it affect tlie 
claimr' * 

With regaid to the fiist of lhe.se que.«-fion.s, 
tho Rani pleaded llial she was a 
lady, and never undeistood tlie contents 
of the dticumeiit, or had even known what it 
was; blit lie Icarneil Subordinate .fudge 
Ibimed tl’.e opiniun (hat t he long examiiiat ions 
to wliicli she lnn.1, on diileieiit occasions, b(*eu 
laiJ'.ieclc <1, ami the extieme shrew diKSs w Incli 
hhe displaytd in dealing with tlio (luestions 
showed tliat slie was an acute and intelligent 
Imly, and lliat. her only dilliculties arose from 
the impossibilty of luaLing her statements fic 


with undoubted facts. The deed was executed 
hy her under circumstances of the greatest 
publicity, and with the assistance of compe¬ 
tent and independent advice from many quar¬ 
ters. It was attested by no less than 28 
witnesses. It was subsequently registered (on 
her own admission of execution) and was fre* 
quently and openly referred to by the Rani as 
a deed of adoption. The Trial .Judge, there¬ 
fore, found that she executed the deed with 
full knowledge and understanding of its con¬ 
tents, and the High Court agreed with 
him. 

The Rani next denies that the adoption 
was in fact carried out. The great entertain¬ 
ment of the 18th January 1899 was, according 
to her, only an intimation to the public that 
she meant at some future time to carry the 
adopt ion into effect. On this poin*, except 
for the allegations of the Rani herself, 
tho only evidence worth considering was 
piactieally all one way, and as to the 
Rani's testimony', tlie learned Judge says, in 
plain terms, that slie liad made so many 
untrue statements that it was impossible to 
believe her, while the evidence produced on 
her belialf was utterly unreliable and untrue. 
Tho High Court agree with this Ending as to 
the justice of which there can be no doubt. 

The Miird question, f/z., as to whether the 
Rani had authority from lier husband to adopt 
tlie defendant, gives ri.^e to tlie point which 
has been argued before tlieir Lordships. The 
Rani contends tliat tlie authority conferred 
upon her bj’- lier husband did not ex¬ 
tend, accoidiiig to its strict wording, be¬ 
yond tlie adoption of a second boy in case 
the liist adopted son sliould die, and that 
such authority was, therefore, exhausted by 
the adoption of Ram Sarup. Tlieir Lordships 
are of opinion that this was not the true effect 
of the authoiit}', in tact, conferred upon the 
Rani. Sue may not have remembered with 
precision the words used by her husband on 
his death-bed, but whatever the exact w'ords 
may liave been, undoubtedly' tho effect they 
then piodnced on her mind, and on tlie minds 
of flmsu about lier was that ^vhich she set 
f»a-th in lu-r statement in Baldeo Singh’s 
ai'tioii, liz., that hei' liusband had not limit¬ 
ed the authoiity to make f-ucli adoptiou to 
one, two, three, or four .sons,” 

I hat is the ii.eaiiing cm which she has 
consistently acted until lier quarrel with tho 
respoudeut, ard the words ascribed to her 
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husband, according to her recollection, in the 
deed of adoption, have always, until this liti- 
galion, been regarded by her and her advisers 
as intended to express a general authority. 
What the deceased Rsja intended was that, if 
necessary, “some boy" should be adopted to 
him “so that he might perform my sJiradh 
ceremony, and yours, and perpetuate my 
name, and after your death become the abso¬ 
lute owner and possessor of the whole of ray 
estate," but in expressing this intention, he 
saw that it might be defeated by death if 
construed in a restrictive sense as meaning 
some one" boy, so lie went on to deal with 
that contingency by directing, in substance, 
that, effect was, in any event, to be given to 
the general intention, and if one boy died, 
another boy was to be adopted. The Trial 
Judge did not expressly decide this question 
of fact. He found, as did the High Court, 
that, in the circumstancesof this case, the Rani 
was estopped from alleging want of autho* 
rity. 

Their Lordships, in reviewing the facts of 
the case, are of opinion that the question may 
well be decided as one of fact on the Rani’s 
own statements without rec:)urse to the doct¬ 
rine of estoppel. In their view, she was speak¬ 
ing the truth in BaMeo Singh’s action when 
she was pleading as to lier aiithorify. Their 
Tj rrdships, liowever, d j not differ from tlie 
Courts below in t})e view they liave taken as 
to the applicabilily of the (l).*trine of estoppel 
in this ci«e. Ofconr.se, tlio estoppel pleaded 
against the Rini must be taken as purely per- 
s >nal. ltd not bin 1 anyone who cla ims by 
an in.iepenilent title, bat, in view of the deci¬ 
sion now given, that the respomleiit was, in 
fact, duly a'l^pted, further litigation on the 
paint may h? taken ixi happily out of the 
qiie.slion. Si fat* as the It mi herself is con¬ 
cerned. it would indeed he dilli:nlt to have 
a stronger case of ostipp?l. She has an.sertfed 
her authority in the most solemn manner 
under her Inmd and seal, ami her conduct 
both before and aftei that assertion has been 
of a like unequivocal character. She could 
not now be allowed t») change her story with¬ 
out grave injustice ensuing to those who have 
acted in reliance upon her deliberate and 
repeated represeutation.s. The respondent is 
now severed from his natural family; he lias 
undergone a change of social status which may 
or may not be benetioial to him, bub wdiich has 
certainly ao altered his mode of life as to 


make a relapse into his former condition a 
grievous hardship upon him. He and his 
friends have been driven to expenses in the 
maintenance of the privileges with which the 
Rani purported to endow him. He married 
on the faith of his adoptive mother’s word, 
and, no doubt, has creditors who have sold him 
goods or lent him money in like reliance on 
her good faith. 

Under these circumstances, the Rani’s 
argument that the doctrine of estoppel does 
not apply because the defendant could show 
no loss or detriment, is witliout any substance 
whatever and she must be hehl to her word 
and to the re.sult.s of her conduct. 

Their Lordships will, theretore, humbly 
advise His I^Lijesty that this appeal should be 
dismissed svith costs. 

Appeal dismissed. 

Solicitors for the Appellant: Me.ssrs. T. L. 
Wilson lV Vo. 

Solicitors for the Respondent; Messrs, 
Barrow^ Tiogrrs and Nevill. 


ALLAHABAD HIGH COURT. 

Skcos’i) i ivir. .Appti:An No. 1.362 op 1911. 

June 19, 1912. 

Pfrs>yif’. —Mr. Justice Kararaat Husain. 

KIIUH (MTAND \sd anothi^r — DEFfsxi/ANXS 

—Appfllan't.s 
rrrsus 

NI.^DAK MAL and another—Defendants 

— Kk.spondknts 

C'l'il P ri>ri''hiof 1009J, O. XXT, r. ~>r> 
—— P'lff i>(i>intrnf of (liu'fciy ccrtijiod — ir/it*. 
til-'I’ offoi'h I H'li —leriil ion. 

All aMiichmout (»l‘ propi‘rfy cannot ho ‘looinetl to 
bo wifhilrawn when sfitisraction of tho clooroo iii part 
only i.s to tin* Coai-t, especially when the 

satisl’actioii in [lart is due to the ]iayment of the money 
afcacheti. 

Secjml appeal from the decision of the 
Additional -ludge of Meerut, datel 16th Sep¬ 
tember 1911. 

Dr. Tej Bah-idur Sapru, far the Appellants. 

Mr. Govind Prasad, for the Respondents. 

JUDGMENT.—Khuh Chand owed 

Rs. 50 to 'SUisainmat Girnari. Mitra Sen 
and Niadar Mai had decrees against her. 
The amount of the decree of ^Mitra Sen (No. 
599 of 190S} was Rs. 72*1 including oasts 
and the amount of two decrees of Niadar Mai 
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■was Hs. 379-1. Mitra Sen, in execution o£ 
his decree No. £99 of 1908, attached the sum 
of Rs 500 in the hands of Khnb Chand on 
the 5th of February 1909. Niadar Afal on 
the 25th of ilarch 1909 put his decrees into 
execution and applied for rateable divStribu- 
tion. On the 8th of September 1909, the 
assets of Girnari save the sum ot Rs 500 were 
distributed. Mitra Sen got Rs. 161-12 
and a balance of Re. 562-4 remained duo 
to him. The execution proceedings started 
by Mitra Sen were struck off. The order is 
silent as to the raising of the attachment of 
Rs. 500 which wasefTected on the 5th of Feb¬ 
ruary 1909. Mitra Sen, on the 5th of 
January 1910, certified to the Court the pay¬ 
ment of Rs. 500 to him by Khnb Chand in 
satisfaction of his decree, No. 599 of 1908, 
against Girnari. The re.sult of tliis payment 
was that Rs. 62-4 remained due to him and 
that his decree was not wholly satisfied. On 
the l&th of March 1911, the plaintiff Niadar 
Mai, in executing his decrees, applied for the 
attachment of Rs. 500 in the hands 
of Khnb Chand, who pleaded payment to 
Mitra Sen. Tlie Court on tlie 8th of April 
1911 directed him to seek the remedy that 
may be open to him. Niadar Mai, tlrere- 
fore, brought an action for a declaration that 
he was entitled to attach the Rs. 500. 
One of the picas in defence was that the 
money was paid by Khub Chand to Mitra 
Sen while tliere was no subsisting attach- 
mentand that, therefore, the plaintiff had no 
cause of action again.st Khub Chand. The 
Court of tilst instance decreed the claim and 
the decree was upheld by the lower Appellate 
Court. 

The contention in .second appeal is, that 
the attachment of Rs. 500 came to an end ns 
soon as the execution prrcfedings were struck 
off on the 8th of September 1909 on the 
satisfaction of ti e deciee in part. 

The contention has no foice. Under sec¬ 
tion G4, Civil Procedure Code, "where 
an nttactment has been made, any pi irate 
tranofei or delivery of ll.e property attacli- 
ed—shall be void as against all claims 
enfoi'cible under the attachment’', and for 
the purpcse.s of Ffction 64, Civil Prcctdnie 
Code, * Claims e»:forcihle under an attachment 
ir.elude claims for the rateable distribution of 
assets. Niadar Mai liad applied for rateable 
distribution and lie would be entitled to the 
benefit of the attachment of Rs. 500 so long 


as the attachment; thereof subsisted. Now, 
let ns see when an attachment once made 
comes to an end. Order XXI, rule 55 is,— 

"Where— 

(a) the amount decreed with costs and all 
charges and expenses resulting 
from the attachment of any pro¬ 
perty are paid into Court, or 
(5) satisfaction of the decree is other¬ 
wise made through the Court or 
certified to the Court, or 
(o) the decree is set aside or reversed, 
the attachment shall be deemed to be with¬ 
drawn”. 

The language of the rule leads me to infer 
that the attachment of a property cannot be 
deemed to be withdrawn when satisfaction 
of the decree in part only is certified to the 
Court especially when the satisfaction in part 
is due to the p.ayment of the money 
attached. In my opinion, the attachment of 
Rs. 500 was not withdrawn on the 8th of 
September 1909 when the execution pro¬ 
ceedings were struck off on satisfaction of the 
decree in part nor was it withdrawn on the 5th 
of January 1910 when Mitra Sen certified to 
tlie Court that he. in satisfaction of his decree 
received Rs. 500out of Rs. 562-4 0 from Khub 
Chand. As the attachment of Rs. 500 was 
not withdrawn and as the plaintiff was 
entitled to the benefit of the attachment, 
his suit was rightly decreed. 

The appeal fails and is dismissed with 
co.sts. 

Appe d dismissed. 


MADRAS HIGH COURT. 

Second Civic. Appeals No. 1605 and 1606 

OK 1911. 

April 11, 1912, 

Tresent: —^Ir. Justice Sundara Aiyar. 

In re KAMA REDDI —4th Dekendant 

— Appellant. 

Elinor—Sulo of minor's property hy step-mother^ 
t^rior morfyaye — Benefit. 

Where t'ho stpp-inothor of a minor, in order to dis- 
clmrge a inortgngc by iiis father, sold the family pro¬ 
perty: 

//('/<?, tha( the sale was not binding on the minor 
since he was not pers^onally liable for the debt and 
hence did not gain anything by tho sale. 
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Held, oho, that tho minor was entitled to recover 
the property on payment of the mortgage-debt of his 
father discharged by the sale- 

Second appeal against the decree of the 
Subordinate Judge’s Court of Coimbatore, in 

S. A. Nos. 223 and 250 of 1910, on the file of 
the District Court, presented against the decree 
of the Court of the District Manaif of Erode, 

in O. S.No. 1433 of 1909. 

Mr. T. 9ubramami Aiyar, for Appellant. 
JUDGMEN^T.— The plaintilT, a minor, is tiie 
son of one Peina Goundan deceased. Peria 
Gounden had executed a mortgage to one 
Ramaswami Reddiin theycar 1891. Sub.sequent 
to his death, his widow, the first defendant, tho 
step mother of the plaintiff, executed a fresh 
mvrtgageto Ramastvamy in 1897 in discharge 
of the debt due under Exhibit 1 and in consider¬ 
ation of the receipt of another sum of Rs. 50. 
Then in June 1903, the moitgaged property 
was sold by first defendant to second and third 
defendants to discharge Riinasawmy’s mort¬ 
gage: and the second and third defendant sold 
the property a few months afterwards to the 
fourth defendant in November 1903. The plain¬ 
tiff sues to recover the property from the fourth 
defendant on the ground that the mortgage 
and the sale made by the fir.st defendant are not 
binding on him. Tlie lower C.ourts have 
given the plainlilT a decree conditional on his 
paying the sum of Rs. 300 due on the mortgage 
executed by the first defendant i i renewal of the 
original mortgage executed by Vm-'m 
Goundan, 

It is contended in .sooon l appeal Hiat the 
.sale i.ught to have been litld to bebindiugon 
the minor. The S ibordinate .lodge-say.s that 
no attempt was made to sliow tiiat the sale 
was fur the minor’s heneti^'. It is argued t liat, 
as the object of the silewas to ilischarge the 
mortgige-bond of lc97, it. must be held to 
hive been justified l>.v necessity. (Jii tlie 
m)rt.gage h>n I only the morlaged property 
coubl have been proceeiloil against so far as 
tbe minor was concerned. If tlieie w’as any 
ovenantfur pvyment in the d icntnent, that 
would not hind the minor, Notliing, there¬ 
fore, was gained for tho minor by thesaU of 
the property without the receipt of any 
additional onsidera* i in on his beiialf. His 
po.sition would nor. liave li-'cmie worse by the 
sale nob taking phic.^. Ir, was quite open to the 
fourth defendant to show, if he could, that, the 
minor would have snlTere I detriment in some 
way, if the sale had not been made by his step¬ 


mother to discharge the debt due to Rama- 
sawmy. No attempt was made to prove this. 1 
am, therefore, of opinion that the lower Courts 
were right in holding that the sale would not 
bind the min- r. I may observe that the Isfc 
defendant did not as a fact purport to execute 
the sale-deed as guardian of the plaintiff. 
The plaintiff was not living with her or under 
her protection. It is stated that she was dealing 
with the property in question and the lower 
Courts have proceeded on r.he footing that the 
mortgage-deed executed by her For discharging 
the original executed by her husband would be 
binding on herstep-aon.theargumentbeingthat 
because she chose to cultivate the lands of her 
husband, that fact gave her the powers of a 
guardian. It is unnecessary to deal with this 
proposition, though I would find considerable 
dilficulty in accepting it if I had to do so. I 
reject the seemd appeal. 

S. A. No. 1606 follows. 

Appeal rejected. 


CADCUTTA HIGH COURT. 
.\IisoBi.[ANEoas Civil Appeal No. 195 op 
1910 WITH Civil Rule No. 3036 op 1910. 

.Tune 25, 1912. 

Present: —Mr. Justice Carnduff and Mr. 

Justice Cliapmau. 

IlEN'ODE BEHAIU RH ADRA— Decree- 

iiOLOEfi—A ppellant. 
versus 


R.VM SARUP CHAMAR— Jodoment- 
DcnTOR — Respondent. 

S'X'o’id —At'itlioilinn to set asido execution 

liftle on ■ii'oniol of fi n nl — Diljoeencc heftrecn old and 
ue»' — ( iril Vfu’.'.htre ('•><}“ {Art XIV of lR-<2), 

—(‘ird J*ror,‘<hu-‘: Cod'" (.4c^ T'l/lOOS), n. lOl, 
Vnh.s. (2). l\~>. <t- X.Vb yo ond <). XLHI, rt. 

S'dir h' ld fiii'l-wold C'jd.n — Jir.ri.-iifiu of loioer Appellate 
< um-t under n> <r ('ode — Whether aernnd appeal lies — 
il.rision — Li in i la t io n — h'rroneons ilerinion on point of 
limtiation, noijronnl lor inlrrjeren''e in revisinii hy 
Jl'ijh Com t. 

Uinlor tlio Civil Procclai-o Codo of 18S2, a sale in 
execution couM bo iiiipoacluHl for fraud under sec¬ 
tion 244 thereof, tlu-reforo, a second appeal lay. 

But under tlvc pro.sciit Code of lUOS, fraud is put on 
the satin' footing as tnaterial irrogularity by Order 
XXf. rule DO. audsectiou lOf, sub-sectiou (2) read 
with Order XUlU, clati.-^o makes it clear that 

there is now no .second appeal in such ti case. 

A Side wa.s hold ill execution under the old Code. 
Tho application to set it aside on tho ground 

of fraud was made and allowed by the tirst Court 
under the old Coile. The order waa set aside on up- 
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peftl and the case remanded under the old Code. On 
remand, the application was dismissed hv the first 

Court on Jtine 12. in09, that is, when the new Code 
had come into operation. There was an appeal and 
the original order was once more sot aside and the 
case again remanded. A second appe.al was preferred 
aga’inst the remand order: 

this order having been made under the 
new Code, the appeal was incompetent. 

An error in applying the law of limitation is not 
iin eiior \\hich can ho corrected in rovi.'sion; for 
it cannot bo liold that a Court, wldch has iuris 4 Hetion 
to decide a case, lias acted without jurisdiction, 
or illegally, or with inaiei'ial irrogularitv in the 
exercise of its juri.s.Hction, where it makes a mis¬ 
take in law tlirongh failure to appreciate the wliolo of 
the law ou the subject. 

Rfitn Gji/nil JhoonihnnniraUfi v. Johnnnnf Khoinko, 
lo Ijul. o4i • BO C. d ai.cl Sun'Ioy Smt/h v, /7o/’n- 
.SVinaA /r, 20 A. 7H, relied u|>on. 

liar Prasad v. Jnfar Ah', ? A- Bi5, dissented from. 

Appeal from the order of the Sub-Judge 
of Pabtta and Pogra. dated January 2!), 
1910, rever.^iing that of tlte MuiHif of 13 igra’ 
dated June 12, 1909. A Rule was also ob¬ 
tained, as there was some doubt whether an 
appeal lay. 

I3abu Chnmn Ro?/, for the Appel¬ 

lant and Petitioner. 

Babu Bipni Bf.hnri (Ihosh (Junior), for the 
Respondent, and Opposite Party. 

JUDGMENT.— Ibis is an appeal against 
an appellate order, which reverse.! an order 
of the Court of first instance, .setting asi.le a 
sale in execution on the gr.mnd of fraud and 
material iriegulaiify i-i piihlisliiiig and con¬ 
ducting it, and remanded the case for further 
consideration. 

A preliminary ohj etiun is taken ti.at no 
sucli appeal lies under tiie pi-esent Code of 
(vivil Procedure. This objection undoulitedly 
must prevail if the present Code applies; for 
under it fraud i.s put on the same fooling as 
material ii-regular-ity by Order XXI, rule 90, 
and section 101, sub-seetion (2), read with 
Older XLIII. clause C.j), makes it clear that 
there is now no .«ecoiid appeal in a case such 
as t his. 

Under the Code oflSJ;^2, a .sale could be 
impeaclied for fraud under serrtion 211 there¬ 
of, and, therefore, a serend appeal lay. The 
sale, with wl.iclj «eare he re concerned, was 
held on tire 17th September 1900. that is 
to say, under the old Code. The first ap¬ 
plication for setting it aside was made on 
tlic 2;3rd July 1JJ07, and allowed hy (lie first. 
Court on the Gth July 1908; Irutthe order 
was set aside on appeal and the ca.ee icnrnrid- 
ed on the nth [Noveiuhtj 1908. On remand 


the application was dismissed by the Court 
of first instance on the ISfch June 1909. 
There was an appeal, and on the 29fch 
January 1910, the original order was once 
more set aside and the case^ again, remanded. 
Ihe present second appeal is against the 
remand. 

The new Code came into force on the Isb 
January 1909, and, therefore, both the origi¬ 
nal order and the appellate order with whick 
we are now dealing, we»e made under it. 
The question is whether the matter of appeal 
is governed hy it or by the old Code. 

The learned Vakil, who appear.s on behalf 
of the appellant, relies on section 6, clause 
(c3 of the General Clauses Act of 1897, and 
on the decision of Ihe Judicial Committee in 
The Colonial Svgor Refining Company Limited 
V. Irving (l\ 

The case referred to is, no doubt, the 
highest authority for holding that the dis¬ 
turbance of an existing right of appeal is not 
a mere alteration of procedure, and that 
litigants have from the time they came into 
Court a vested right to any appeal then 
provided hy law. Con.sequently, the general 
rule against the retrospective operation of 
a repealing Act applies, and unless it is 
otlierwise expre.s.'ily provided, the repealed 
provisions relating to appeals continue to 
govern tlie pending case.s. Now, the law 
in India against tlie retrospective construc¬ 
tion of a repealing enactment is to be found 
in section 6 of the General Clause.s Act above 
refer r’ed to and that .section (w’e quote only 
so much as is neco.ssary) provides tliat where 
an Act repeals any enactment, then, *'utdess 
a. dilTeront intention appears, the repeal 
shall not alTect any right, privilege, obliga¬ 
tion or liability acquired, accrued or incurred 
under’ any enactment so I’epealed, or affect 
any inve.stig!ition, legal proceeding or remedy 
in respect of any suclr right, privilege, 
obligation or liability ns aforesaid; and any 
such investigation, legal proceeding or remedy 
may he instifut(-d, continued or ettforced as 
it tlie repealing Act had not been passed.” 
If tlie matter stood there, we are it dined to 
think that we slioiihl he constrained hy the 
decision of the Privy Council to overrule 
tlie pi’fliminaiy objection. Rut we must not 
overlook the word.-, “unless a different iu- 

(1) i llio-j) A. C. Btin at p. 372; 74 L. J. P. C. 'll- 92 
h. T. 73S;2l T. L. 11. 513. 


Vol. XV] 


INDIAN OASES. 


681 


BRNObE BRHARI BHADRA V. BAM SARTTP CHAMAR. 


ieniion appears,*’ which control section 6 of 
the General Clauses Act. 1897, and the pro¬ 
visions of section 154 of the Code of Civil 
Procedure, 1908, which provides that nothing 
in the new Code shall affect any present 
right of appeal which shall have accrued to 
any party at its commencement.” It seems 
to us that a present right of appeal” can mean 
only a right existing on the 1st January 
1909, to appeal against a particular order 
passed under the former Code and subsisting 
on that date. The words “present right” 
are well understood. The meaning to be 
placed upon them is clear, and in this con¬ 
nection we need only refer to the remarks 
of L^rd Esher AI. R. in Hormeij Loc'il Bmrd 
v Monarch Investment Buihling Society (*2), 
Having reg.ard, then, to the express term of 
section 154 of the new Code, we are of 
opinion that there is here evidenced a distinct 
intention to limit the operation of the pro¬ 
visions of section 6 of the General Clauses 
Act. 1897, quoted above. 

The preliminary objection, therefore, pre¬ 
vails and this appeal must be dismissed with 
costs as being incompetent. We assess the 
hearing-fee at 2 gold mohurs. 

Rule No. 3036 of 1910. 

There remains an application tliat we 
sliould move in revision under section 115 of 
the Civil Procedure Code or section 15 of 
the Charter Act. 

The first Court took all tlie appellant’s 
evidence and dismissed the application on 
the ground of limitation, and al.'JO on t})e 
merits. The lower Appellate Cout t printed 
out, however, that tlie applicant was a minor, 
and that, therefore, he was entitled to the 
benefit of section 7 of tlie Indian Limitatiin 
Ant of 18/7, which coii'esponds wifli sec¬ 
tion 6 of the present Indian Limitation .Act 
of 1908. The order wa.s consequently set 
aside, and, as we have said in dealing with 
the appeal, the case was remanded for fresh 
consideration. The conteritioii on belialf of 
tlie petitioner before us is that the learned 
Suboi’dinate Judge was clearly wrong in his 
decision on the point of limitation, the error 
being cau-sed by liis having obviously over¬ 
looked the provisions of section 0 of the 
Limitation Act, under which when once limi- 

(2) {]889) 24 Q. B. I). 1; fil L. T. HG7; 2S W U 
85; £9 L. J. g. B. ICo; 04 J. 1\ liVL. 


tation has begun to run, no subsequent dis¬ 
ability can stop it. 

It appears that the original judgment- 
debtor, the father of the opposite party, died 
some time after the sale, and, therefore, time 
began to run. That being so, the learned 
Subordinate Judge does seem to have made 
a mistake; but the question is whether the 
mistake is one which can he put right by 
us in revision. The learned Vakil's argument 
is this that if a suit or an application is really 
barred by limitation, then section 4 of the 
Limitation Act lays it down that the Court 
is bound to dismiss it. If then the Court 
makes a mistake and fails to dismiss a suit 
which is in fact out of time, then it may be 
said to have acted without jurisdiction. 
This, no doubt, w'as the view expre.ssed by 
Oldfield and Alahmood, JJ., in Har Prasad v. 
Jofar AU (3), hut precisely the contrary view 
wag taken by Edge, 0 J.,and Benerjee, J., in 
Sundar Singh v. Dorn Shankar (4). \vq 
find it exceedingly difficult to hold that a 
Court, which has jurisdiction to decide a cose 
can he said to have acted without jurisdiction 
or illegally,or with material irregularity in the 
exercise of its juri.sdiction, where it mikes a 
mistake in law tlirougli failure to appreci- 

ate the wliole of the law oil the subject, and 
we are inclined to follow the opinion recently 
expressed on the original side of this Court in 
rta’)i Oopal J'wndwoinv tU i v. Johurnial 
Khi>mka (5) to tlie eireeb that an error in 
applying tlie law of limitation is not an 
error wliich cm he corrected on revi¬ 
sion. 




* ... •• iM&rilUcL 

of other decisions of this Court, and par¬ 
ticularly witli that of Bhngwan Bamami) 
V. Khetther Moni Dassi (6J, where the learned 
.ludges expresspil the opiniin that sooHon (>22 
oftheOodeof 1882. with which seolim ll5.>f 
the pre.sent Code c.jirosponds, i.s evidenfly in¬ 
tended to authorize the High Coiir;. to 
interfere, and correct gross and palpable 
errors on the part of the Subordinate Courts 
HO as to prevent injustice in non-appealahio 
cases. Wo liave no desire to say anything 
which might tend to limit by defining our 
powers under the section; but we hesitate to 


(3) 7 A. 3l.>. 

(4) 20 A. 78. 

(.») C. 47^h lo IikI. Oas. r»47. 
Cfi) 1 C. W. N. 617 at p. 627. 
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accept this ruling iu so far as it draws a dis- 
tiurtion between gross and palpable errors 
and other errors. All that we need say is, 
that the fact that the lower Court seeras to 
have overlooked section 9 of the Liraitatien 
Act is not, in onr opinoin, sufficient to justify 
us in exercising our revisional powers. 

We have assumed so far that section 9 of 
the Limitation Act does apply; but that 
section has been the subject of not a few 
decisions, and its applicability is not always 
obvious, so that, for aught we know, the 
learned Subordinate Judge may have noticed 
it, hut come to the conclusion that it was not 
applicable, and be may possibly be right, 
although on facta, so far as they appear now, 
he would seem to have been wrong. 

The result is that the Rule also mast be 
discharged. We make no separate order as 
to costs. 

Appeal dismissed. Rule discharged. 


MADRAS HIGH COURT. 
Second Civjl Appeal No. 1116 op 1909. 

July 17, 1911. 

Present: —Mr. Justice Abiur Rahim and 
Mr. Justice Sundara Aiyar. 
SAKKt RKDDl ARPALASAWMY and 

ANOTHER—n eke N DA NTS — APPELLANTS 

versus 


PAKKURTl VRNICATASAWMl NAIDU 
(deceased) and another—Pl-aintekk and 
HIS LEGAL REPRESENTATIVES—Respondents. 


ItCiji strait inn Art (III nf 1877 ). .•<. 17 rl. (<0 pioi'isn — 


Ih’nt iu h'tu*l. 

Tlie provi.so to section 17 , <-l>in.so (d) of tlio Regis- 
tnition Act, is Jiot conliiicd to cjjscs where the rent is 
pjiyjihle ill money; il:i|>])lies also where the rent is 
wholly, or partly paynlile in grain. 

Second appeal against the decree of the 
District Court of Godavaiy, at Rajahmundry, 
in A. 8. No. 1> of 1908, persented against 
that of tlie Court of the District Munsif 
of Rajahmundry, in O. S. No. r'4'.i of 190S, 
FACTS.—The facts in this case are 


brielly as follows; 

The plaintill sued to recover from the 
defendants Ws. 552 8, being the value of 
grain rent due under an uiiregi.stered lease 
deed (Fxhihit U) for five years. 

The defendants denied that the plaintiff 
had any lands in the village, and alleged that 


they did not execute the Exhibit D, and 
that they were not the lessees. 

The District Munsif held that Exhibit 
D was genuine, and gave a decree to plain* 
tiff for Rs. 184-2-8, being the rent for one 
fasU because it was based on a contract in 
Exhibit D, consideration for which was 
help and loans given by the plaintiff, and 
disallowed the rest of the claim for damages 
for use and occupation because the plaintiff 
did not establish his title to the suit lands. 

In appeal before the District Judge of 
Godavary, at Rajahmundry, it was contended 
for the defendants that the deed (Exhibit 
D.) was invalid for want of registration. 
The District Jndge held that the document 
did not require registration because the term 
granted by the lease did not exceed tive 
years and there was no money reni reserved. 

The defendants appealed to the High 
Court. 

Mr. T. V. Seshagiri Aiyar^ for the Appel* 
lauis. 

Mr. jT. Praknsam^ for the 2Dd Respondent. 

JUDGMENT.—-Roth Courts have found 
Exhibit D fo be genuine. The first question 
argued before us on behalf of the appellants 
is that the District Judge’s view that Exhibit 
D did not require registration because the 
rent reserved is payable in grain is erroneous. 
The District Judge has based his opinion 
on an unreported judgment of this Court in 
S. A. No. 1524 of 19J’. Rut upon reading 
the proviso to section 17 clause (d) of the 
Registration Act, we are, with all deference 
to the learned Judges who decided the second 
appeal referred to above, unable to hold 
that the proviso only refers to rent payable 
in money. The enactment in question is in 
the.'se words: “Provided that the Local 
Government may, by order published in the 
local oflicial Gazette, exempt from the opera* 
tion of this sub-section any leases executed 
in any district, or part of a district, the 
terms granted by which do not exceed 
five years and the annual rents reserved by 
which do not exceed fifty rupees.” There 
eeeni.s to he nothing in that language to 
coniine it.s operation to money rent and we 
do not perceive any reason why any such 
narrow construction should be placed upon 
tl.e word.s a.s to exclude rent payable in grain 
as is the case here. Suppose the rent re¬ 
served was payable in so much gold or 
silver exceeding Rs. 50, should that mak© 
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any difference? We should think not. Or, 
suppose the rent reserved was Rs. 50 and a 
certain quantity of grain, would not that be 
rent exceeding Rs. 50? We are clearly of 
opinion that the rent mentioned in the proviso 
under discussion was not intended to be 
limited to rent payable in money. 

Then, it has not been found by the lower 
Courts whether the value of the grain rent 
resv^rved exceeded Rs. 50 at the time of the 
execolion of Exhibit D. But the onus of 
showing that it did not exceed that amount 
lay on the plaintiff who must contend that 
Exhibit D on which he relies was exempted 
from the operation of clause (d) of section 
17 of the Registration Act by virtue of tlie 
proviso. We have not been referred to any 
evidence to show that the value of tho grain 
payable was less than Rs. 50. O.i the other 
hand, the evidence of the plaintiff himself 
is that the value exceeded Ra. 50. 

But it is contended on behalf of the re¬ 
spondent that he is entitled to compensation 
for use and occupation of the land. The 
learned District Judge has not ccnsidered 
this question at all, and before we decide it, 
it is necessary that we should have the 6nd- 
ing of the District Judge both as to the 
plaintiff’s title to the land and the amount 
of compensation he would be entitled to for 
its use and occupation by the 1st defendant 
during the years in dispute in the appeal. 

We, therefore, request tl)e District Judge to 
return Bndings on the following questions:—• 

1. Whether the plaintiff had valid title to 
the land in dispute at the date of Exhibit D? 

2, If 80 , what would be the reasonable 
compensition for use and occupation of the 
land by the defendants during the year 1903? 

Both the parties will be at liberty to 
adduce fresh evidence. 'Fhe tiiidings should 
be returned wltliin two months from tlie 
date of this order and seven days will be 
allowed for filing obiectious. 

[The find ing was returned that the plaintiff 
had no valid title at the date of Exhibit D. 

Accepting the finding, the High Court 
reversed the judgment of the lower Court]. 

Judgment reversed. 


CALCUTTA HIGH COURT. 

Civil R-ole No. 2504 of 1912. 

May 20. 1912. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Beachcroft, 

JUGAL EISHORB M ARWARI and another 
— Decree-holders—A ocTiON-PORcaASERS— 

Pbvitioners 


versus 


BEJOY KRISHNA MUKHERJEE — 
JaDQMENT-DEnroR—AND AMBIKA DEBI 
—Claimant—Opposite Partf. 

Execution of decree—Attachment—Claim, dismissal 
of, for claimant's defoaU—Parrhnse hy decree-holder at 
execution-sale—Delivery of possession—Obstruction htj 
claimant —Claimnnf not entitle I to resist _ Civil Proce¬ 

dure Code {Act rofUiOSJ, O. XXf, rr. 58, Oli, 97. 99. 

Tho decree-holder attached his judgment.debtor’s 
house. Thereupon the mother of the jiidirniont-debt. 
or preferred u claim under Order XXf, rule 58 of 
the Civil Procedure Code. She did not prosecute her 
claim wluch was dismissed for default. The decree, 
holder then purcha.sed tlie house at tho execution 
sale and applied for delivery of actual posses.sion. 
The peon who went to execute tho writ was obstructed 
and the claimant put in an application under Order 
X.X[, rule 97 of the Code: 

Held, that the order of dismissal of the claim was, 
under Ortler XXI. rule 63, final till a regul ir suit was 
instituted and successfully prosecuted; and th:vt con- 
sequoti'ly tf»o claimant couhl not now bo allowed to 
practically re-iterato tho claim which she had pre¬ 
ferred and which was riisniisseil witlioiit investigation 
by reason of her own default. 


Snnhar Xafli Pnii'lifv. M'lilin Mahan Dis, 5 Ini. 
Cas. 298; 11 C. L. J 01; 14 C. \V. N. 2i)8, relio<l upan. 

Rule issued i;i the matter of Money Exe¬ 
cution Case No. 952 of 1909 of 6he Court of 


the Munsif of Asansole. 


Babu Aful Krishna Uny, for the Petitioner. 

Baba Nagendra Nath Ohosh, for th 3 Oppo¬ 
site Party 

JUDGMENT.—We are invited in this 
Rule lo set aside ati order under rule 99 of 
Order XXI of tlie Code of 190S. The peti¬ 
tioners in execution of a decree against their 
jiilgment-debtor, one liejoy Krishna Mukher- 
iee, attached his house and the adjoining 
land^. Thereupon, one Amhica Debi, the 
mother of the iudgment-dehfcor and tlie 
opposite party in this Rule, preferred a claim 
under rule 5S of Order XXI of the Code on 
tlie 10th December 1909. Her allegation at 
the time was tliat the house and the land b.*- 
longed to her and tliat she was in p.isse.ssion 
thereof in her own riglit. She did not, 
however, prosecute her claim, with tho re.siilt 
that it was dismi.ssed on the 9th April 1910. 
Execution thereupon proceeded on the basis 
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of the decree, and on the lltli Jane 1910, 
the decree-holders purchased the property at 
the execution sale. They subsequently ap¬ 
plied for delivery of possession, and on the 
20th November 1911, symbolical possession 
was delivered to them. Later on, they 
applied for delivery of actual posses.sion. 
The peon, who went to execute the writ, re¬ 
ported that he had been obstructed, and on the 
13th January 1912, the mother of the judg- 
rneiit-debtor put in an application under rule 
97 of Order XXI of the Code. The Court 
did not investigate whether the objector was 
bnna Me in possession of the property; but 
made an order the effect of which was denial 
of all as.^istance to the auction-purchasers 
in their endeavour to obtain p ssession of the 
property piircliased by tliem. The order of 
the Court below clearly cannot be supported. 

Even if it be assumed that the application 
of the objector could have been entertained, 
the Court could not make an order under 
rule 09 without an investigation as to whe- 
tlier she was in possession of the property in 
good faith and on her own account. This 
position has not been controverted on behalf 
of the opposite party and it has been suggest¬ 
ed tliat the case should be remitted to the 
Court i)elow in order that tlio requisite 
iiiquiry may be made. We are not, liowevor, 
pr^^pared to accede to this prayer. The 
application clearly ought not to have been 
on'ertaiiied. The objectoi*, as we have 
already stated, made an application under 
rule 58 on the 10th December l!t09. Her 
ehiiin was dismi.-^sed on the 9th April 1910. 
It is true that there was no investigation on 
the merits but that was entiiely by reason of 
her own default; she wilfully deprived lier- 
.self of the oppoi tunif y open to lier at tliafc 
.stage. Ilule 63 shows tliat wliere a claim 
of this character lias been prefetre4l, the 
piitly against whom the (inler 1ms lieon male 
may institute a .suit to ostalilish the right 
whiidi he claims to tlie propcity in tli.spnte, 
but snbiect to the result of .siiclj suit, if any, 

the order is conclusive. It has b-cii contend¬ 
ed, however, on behalf of tiie opposite party, 
on tiie authority of tba deidsion in the case 
of Kn)\) Bohitri La\ v. Knuilh Pmshti'l Xu min 
Stii(ih (1), that as there was no investigntion 
on the mc-i it.s, slie is in the same position as 
if she had never made an application iiiuler 
rnlp 58. We are of opinion that thi.s posi- 

(1) 0 C. L. .1. ‘Mj-J. 


tion cannot be supported. No doubt, in 
relation to the question of limitation applica¬ 
ble to a suit of the description mentioned in 
rule 63, itbas been held that Article 11 of the 
second Schedule of the Limitation Act does 
not apply if the application has been refused 
without an investigation on the merits. 
[_KaUar Singh v. Toril Mahton (2)]. Upon 
this point, however, there is a divergence of 
judicial opinion and there is weighty autho¬ 
rity ill support of the view that where an 
application has been dismissed, with or with¬ 
out investigation, a regular suit, if instituted, 
must be commenced within one year from 
the date of such order. Qooroo D/is v. Sona 
Monee CS), Sreemunlo Hajrah v. T<iloo(Jeen (4), 
Tripoora Soonduri Debia v. Ijjutoonnissu f5), 
Sndiit All V. l(amdhone(6). But it is not neces¬ 
sary for our present purpose to express any 
opiuion upon this question. It is sufficient to 
hold that, on the face of rule 63, the order of 
refusal is plainly final till regular suit has 
been instituted and successfully provsecuted. 
Consequently, the objector cannot now be 
allowed topracbically re-iterate theclaim which 
she preferred on the 10th Dacember 1909, 
and wliich was disallowed without investi¬ 
gation by reason of her own default. The 
petition of objection filed on the 13th 
January 1912, in this view, ought not to 
have been entertained. This conclusion i.s 
supported by the decision in Sankar Nath 
Piindif V. Modin Moh'in D/ts (7). 

Tlie result i.s that tlie Rule is made absolute 
and the order of tlie Court below set aside. 
That Court i.s directed to place the auction- 
purchasers in actual po.ssession of the proper¬ 
ty and fo render such assistance to the 
peon as may be necessary to carry out the 
order of the Court. The petitioners are 
entitled to their costs in this Court We 
assess the liearing-fee at tlireo gold mohurs, 

Uule made ahbolnie, 

(2) 1 C. \V. N. 2t. 

(3) 20 w. It. 

(4) 21 VV. H. 401). 

(.-)) 21- \V. K. 41!. 

(U; 12 C. Ji. It. 43. 

^7) ll C. L. .). Ulj 14 C. ly. N. 2{)S 5 Iiul. Cas. 208. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 211 op 1912. 

June 22, 1912. 

Present'. —Mr. Justice Chamier. 

Musammat TARIFAN and others — 
Plaintiffs—Appellants 
versus 

FATEH DIN and others—Defendants — 

Respondents. 

U. P. Land R(’veniie (III of 190U, Stc. Ill, 
233 (/;)— Partifion--~I'roi>yietiti'u title —Res jutlicala — 
Person not recorded os co-sharer at the time of 
partition. 

A., i\ Mubamnuidan, diotl Icuviii" three heirs, B , I'. 
and D. B.’s iiatne aloue was recorded in the reveiino 
papers in place of .1, Subsequently, there was a parti¬ 
tion proceedinjf in which B. raised certain objections 
as to proirrietary title whicli were overruled by the 
partition olficer: 

Held, that in a subsequent civil suit, C. and D., whoso 
names had not been recorded, >vei-e also precluded 
from raisiiijj any question as to the proprietary 
title. 

Khasnij V. Jtujla, 28 A. 432, A. W. N. (190G) 79; 3 A. 
Tj. J. 99, distinguished. 

Second appeal from the decisiriU of the 
Additional Judge of Saharanpur, dated ISth 
December 1911. 

Mr. filial Chand, for the Appellant. 

jMr. Hamilton^ for the Respondent. 

JUDGMENT.—This appeal arises out of a 
suit for redemption of a mortgage alleged to 
have been made by one imam Baksb in 1S59. 
The plaintiffs are the grand-children and 
great-grand-children of Imam liaksh. De¬ 
fendants Nos. 1 to 5 are the sods and grand- 
S 3 i)S of one of the three original mortgagees 
and defendants Nos. 6 aud 7 are the other two 
original mortgagees. Defendants Nos. 8 to 11 
are purchasers of tlie equity of redemption in 
two-thirds of the mortgaged property, who, 
according to the plaintiffs, declined to join iu 
the suit. 

The suit has been thrown out by tlie Courts 
below on the ground that it is barred 
by section 2hi (/«■) of the Land Revenue Act, 
1901. 

The facts have not been ascertained but 
they must, for the purposes of this appeal, be 
assumed to be as follows. Imam Bukhsh was 
recorded at the Settlement of 1$72 as the 
owner of 80 htglias, 9 histvas of land, the c ri ect 
area of which, according to tlie settlement of 

1890, was 11 highas, 17 biswos. He mortgaged 
the land to defendants Nos. 0 and 7 aud the 
ancestoi of defendants Nos. 1 to 5. Previou.s 
to a partition, which took place in 1312 Fasti, 
the defendaut.s had ceased to be recorded as 


mortgagees of the land. Defendants Nos. 1 to 
3 were recorded as owners of one-third of the 
land and the plaintiffs, other than the present 
appellants, were recorded as the owners of the 
remaining two-thirds. They, the plaintiffs 
who were recorded as owners, objected to the 
partition but their objections were overruled, 
the partition proceeded and pare of the land 
which had been included in (he mortgage was 
assigned to defendants Nos. 1 to 3. The 
plaintiffs laid no claim to the land purchased 
by defendants No.s. S to 11 and conceded that 
if they are entitled to maintain this suit, it 
must be as o vners of the land which was 
assigned at the partition to defendants Nos. 1 
to 3. So far as the plaintiffs other than the 
present appellants are concerned, it is clear 
that tlie suit cannot be maintained for they 
were recorded proprietors, their objections 
were beard and were over-ruled, and the ques¬ 
tion of their title is as held by the Courts below 
resfuJicita against them [see Mitharnmad Sidiq 
V. 1/ iHte nu(l)]. "W hen a Muhammadan land- 
owner die.^, it often happens that the names of 
his sons are entered on the records and the 
names of Ids widow, and daughters are not re¬ 
corded (hougli they may be entitled (o shares 
ill the property. This is what seems to have 
h ippened iu the present case. It is conceded on 
belialf of tlie appellants that the case is in 
terms covered by section 2 >3 {k) of the Land 
Revenue Act, 1901, but it is urged that the case 
is governed by the ruling in Khasay v. Jugla 

(2). that the prohibition conb.lined in section 
233 (/>•) applies only to suits with respect to 
partitions iu which the plaintiff has had 
ail opportunity of having his objections 
considered under section 111 of the Act 
and has not availed himself of it. Tliere is a 
clear distinction between that case and the 
case before me. In that case, ths plaintiffs 
were recorded proprietors and it was the 
failure of tlie Assistant Colleclor to follow the 
procedure prescribed, whicli deprived them of 
an opportunity of urging tlieir objections. la 
the present ca-^e it is not suggested that the pro¬ 
cedure of the Revenue Court was irregular and 
we know that the relations of tlie appellants 
did liave an opportunity of urging their 
objections. The appellants not being recorded 
piopiietor.s were not entitled to be heard. 
Hilt it was their fault and not the fault 

(1) 24 A. 2:)I; A. \V. X. (liJOl) 86. 

28 .V. 432j A. W. N. (1906) 79; 3 A. L, J. 99. 
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of the Revenue Court that their Dames 
■were not on the record. When the in¬ 
heritance devolved upon them, it was 
their business, if they obtained possession 
of their shares, to make a report to the Re- 
■venue Authorities and ask to have their names 
entered on the village records and if they 
did not obtain possession of their shares, they 
should have sued for possession. The ruling 
in Kliasay v. Jit,gla{2) has engrafted an excep¬ 
tion on to the prohibition contained in section 
233 of the Land Revenue Act wliich has far 
reaehiug consequences. It does not cover the 
present case and ni the absence of authority, 
I feel bound to hold that the present case is 
covered by the prohibition. 

The appeal is dismissed with costs. 

Appeal dismisseh 


CALCUTTA HIGH COURT. 
Regdlau Civ(L Appeals Nos. 3, M, 15 and 16 

OK 1910. 

Jane 21, 1912. 

Present-. —Mr, Justice Chitty and 
Mr. Justice Teunon. 

LAKHI NARAIN SHAW— Opposite Party 

—Appellant 


versus 
In No. 3. 

DHANADA KUMAR GHOSE, 

In No. M. 

KASl KANTA SATIA and others, 

In No. 15. 

HARADHAN KUNDU, 

In No. 16. 

MULTAN CHANI) DOGA— 

A PPLICANTS — Re.SPONDICNTS. 


i’l-vboie onil ^lihnluialntti 
09, -SO—H'l// ili.'^iiiii.-ritimj 


iin Acl ()' ('/ISSH, 

— foil's crcilHor if 


50. 

JillS 


]ve\M: til ynuit—'Older nf Judge holding 

In- hits right III ojgiorv — Aj'junl—Iforrier nigicnluHc, 

An Older of a iJistrict Jtnlj'o LoUliuj' lliut ;i certain 
jiaity Ijiis a Ivfuii shtndi to contest a Will, is Jueiely 
an intc-rloentnjy <»i«ler ainl is not ajjpcalaLk*. 

A jmlt'nient*ere<Iitor n\I'(>, but fora AVill, ^vuuUl, in 
exec'iilion (jf liis dteree, have a rij^lit to seize the |.iro- 
pei ty Avhieli woulil ilcseenil t<i hi.s jiolgiiient-dcbtor, 
anil ^vJio allej'cs that the Will is a foijfeiy set up for 
the pniposj; of (telrancliny: the creditors, luis a locun 
fitiiiidi to make an application for the revocation of 
the Probate of the Will. 


^iilinnui Singh v. {hnaiKilh MooWricc, 10 f. A. f*0- 
10 C. 19: 13 C. L. It. .314 and Kirhcn Dai v. Satijendru 
iinlh Dutt, 2b C. *1-11, followed. 


Appeals from the decrees of the District 
Judge of 24i*Pergannahs, dated December 
I4tb, 1909. 

Id No. 3 

Mr. B. Ohakrovarti, Counsel, Babus Baidya 
Nath Dutt, Bipin Btdiary Qkosh (Senior) and 
Jadu Nath Atundal^ for the Appellant, 

In Nos. 14, 15 and 16 

Babu Bzptn Bihary Ghosh (Senior), for the 
Appellant, 

In No. 16 

Babus Sarat Chandra Jtoy Ohowdkury and 
Cham Chandra Bhattacharyya^ for the Re¬ 
spondents. 

JUDGMENT. 

Regolar Civil Appeal No. 16. 

This appeal arises out of an applica¬ 
tion by the respondents for the revoca¬ 
tion of the grant of Letters of Adminis- 
tration, with a copy of the Will annexed, 
to the estate of Behari Lai Shaha. Behari 
Lai Shaha died on 17th March 1901, leav¬ 
ing three sons, Sakhi Lai, Lakshmi Narain 
and Hai’i Narain, a widow and two daughters. 
Sakhi Lai had attained majority at the 
date of hisfather’.s death, while the other 
two sons were minors. Hari Narain died a 
minor and unman ied. Sakhi Lai carried 
on his father’s business and became very 
heavily involved in debts. The respondents, 
whose 6rm name is Multan Chand Doga, 
obtained a decree against him on the original 
side of this Court for Rs. 5,270 and costs, and 
applied for execution. It does not appear 
that any property has been actually attached. 
On 27th March 1909, the appellant Lakshmi 
Naraiu alleging tliat he had recently come 
of age applied for Letters of Administration to 
the estate of his deceased father, and pro¬ 
pounded a Will said to have been executed 
by Behari Lai Shaha on 15th March 1901, 
two days before he died. That Will, if 
genuine, would have the effect of deptiving 
Sakhi Lai of a very large share of his 
inheritance. A grant of Letters of Ad¬ 
ministration with a copy of the Will annexed 
was made to the appellant on 26th June 
1909, and on 20th September 1909, the 
respondents applied for a revocation of that 
grant on the ground that the appellant was 

e 'll was a forgery, put forward solely 
to defraud the creditors of Sakhi Lai On 
14th December 1909 the District Judge 
held that the respondents had a locus standi 
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to contest the Will, and against that order, 
this appeal is preferred. A preliminary 
objection was taken that no appeal lies 
against such an order, which is merely 
interlocutoiy. We are inclined to think 
that that objection is well founded. Section 
86 of the Probate and Administration Art, 
V of 1881, provides that: *'Every order 
made by a District Judge or District Delegate 
by virtue of the powers hereby conferred 
upon him shall be subject to appeal to the 
High Court under the rules contained in 
the Code of Civil Procedure applicable to 
appeals.” Had the decision been the other 
way, it would have amounted to a dismissal 
of the respondents’ petition and would have 
been equivalent to a decree, in which case 
an appeal would lie [see Sheikh Azini v. 
Ch'jndra Noth Namdas (1)]. In Abhirayn V^tss 
V. Gopil Dass (2), it was held that an appeal 
would lie under section 585 (2) of the 
Civil Procedure Code, 1882, against an 
order admitting a person as cave dor under 
section 69 of the Probate and Administra* 
tion Act. Bub section 588 (2) has not 
been re-produced in the Civil Procedure Code 
of 1908, and we cannot find any provision 
for an appeal which would meet this case. 
It is, however, unnecessary to discuss the 
question farther as we are of opinion that the 
appeal must fail on other grounds. lu 
Nilmoni Singh Deo v. TJma Niith Mukhejee (3), 
their Lordships of the Judicial Committee, 
after commenting on the earlier case.4, re¬ 
marked, at page 27: “Assuming that a 
purchaser (from the heir) can oppose the 
grant of Probate or apply to have it revoked 
(wluch their Lordships do not decide), they 
entertain grave doubts whether an attaching 
creditor can do so, at least in a case which 
is not founded on tliegrounl that the Probate 
has been obtained in fr.iiid of credibois.” 
That is precisely the ground ou which 
the respondents base their present applica¬ 
tion, as it was in the cases of Sheikh Azim 
v. Chandra Nath Naoidas (1) above cited, 
aud Kiahen Dii v. SatijeiiJra Nath Dntt (1). 
This last cass was very similar in its facts 
to the one before us, bub here we have the 
additional circiunstanco tliat the alleged Will 
was not put forward until eight years after 

(1) 8 C. W. N*. 718. 

(2) 17 0.48. 

(3) 10 C. 10; 13 C. L. 11. li) I. A. 80. 

(4) 28 C. 441. 


the death of the appellant’s father.^ It is 
only right that the creditors of Sakbi Lai 
should be hoard in the matter of this grant, 
as their interests are so largely affected by 
it. We accordingly dismiss this appeal. 
The respondents must have their costs. We 
assess the hearing fee at five gold mohurs. The 
record should be sent down at once, in order 
that the proceedings before the District 
Judge should be continued without further 
delay. 

This judgment will govern Appeals Nos. 3,14 
and 15 of 1910, which are also dismissed, but 
as the respondenis in these appeals have not 
appeared, it is unnecessary to make any order 
as to costs. 

Appeals dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 29 op 1912, 

June 19, 1912. 

Present: —Mr. Justice Chamier. 

MUMTAZ UO-DIN^Plaintifp—Appellant 

versus 

Mus'imviut SAIOUNNISSA—Defendant— 

Respondent. 

jtuhoiniiiiiil'in Loir —Doivet —IFuZoki tn posscMsion of 
propirtg h ft hj her husbnod—Her title fo tchttu posses- 
sioH until dotver is paid. 

Where ii iMulKiimaailuu ividow obtains possession 
other liiisbaiul’s property peacefully anrl quietly, she 
i.s entitled to retain sucli possession until her dower- 
debt is paiil. 

vl/f B-tlsh V. Albih Ihid Khan, 7 A. L. J. 567; 0 ln<l. 
Cas. 376; 32 A. ool: Itomzaii Ali v. Asghari ISegiim, 

I A. i-i. J. G14j b Ind. Cus. 4U'>: 32 A. i)83, referred 

to. 

Secjnd appeal from the decision of the 
Subordinate Judge of Shahjahanpur, dated 
llth May 1 :*ll. 

Mr. Mnh tni'na.l /shut/, for the Appellant. 
Mr. Ibn i-Ahtn id, for the Respondent. 

JUDGMIOXT.—This was a suit by the 
appellant for recovery ot his share in the 
property of one Masitullah IChan wlio died 
ill January 1902. One of the defendants to 
the suit was the respondent Saidiinni.sa. 
Her defetice wa.s tliat the property liad been 
transferred to her by Masitullah in lieu of 
her dower-debt. The .Muiisif held that the 
alleged transfer of tlie property amounted to 
a .sale and inasmuch as tiie value of the pro¬ 
perty exceeds Rs. 100, the transfer could 
not be effected except by a registered instru- 



INDIAN CASES. 


6SB 


SHANMOGAM PiDLAI V. SCRIANARATANA PlLLAf. 


um 


ment. Accordingly, be decreed the claim. 
The present respondent appealed to the lower 
Appellate Court challenging the decision of 
tlie Munsif with regard to the validity of the 
transfer and pleading also that the appellant 
was not entitled to possession of his share 
in the estate of Masilullah until the dower- 
debt due to the respondent was paid. The 
Subordinate Judge held that the transfer was 
valid and tliat even if it wa^ invalid, the re 
spondent was in possession of the property and 
■was entitled to retain it until her dower debt 
was paid. On the question of the validity of 
the transfer the Subordinate Judge has referred 
to a decision of this Court in Ram Bakhs’i v. 
Miighlani Khanam (1). Ifir. were necessary 
in the piesent appeal to decide the question of 
the validity of the transfer to the respondent, 
I should have referred this appeal to a Bench 
of two Judges, for I doubt whether this Court 
intended to hold in the case which I have 
nieutioiied that a transfer of the kind now 
in question is not governed by section 
5-1: of the Transfer of Property Act. 
The Calcutta Fligli Court has held tliat such 
a transfer is governed by section 5-J: of tie 
Transfer of Property Act [see Ali 

Shikdar v. Karim }}aksh Shikdari'I)}. But it 
seems to me that the Subordinate Judge was 
cleatly tight in holding that the respondent 
is entitled to retain possession of tlie property 
until her dower-debt is paid. She got into 
possession of the property peacefully and 
quielly and it must be taken that her dower- 
debt has not beetj paid if the transfer of tlm 
property to her is held to he invalid. It 
seems to mo that the decisions of this Court 
in aAH Biikah v. Allah Did Khan (3) and in 
liamzan Alt Khan v. A-iaghari Begum (4) .show 
that the re.spondent is entitled, in the circum¬ 
stances of the present case, to retain posses¬ 
sion of the property until her dower-debt is 
paid. !, therefore, dismiss this appeal with 
co.sts. 

After I had delivered judgment, Mu¬ 
hammad Ishaq suggested tliat I should send 
the case back in order tliat the amount of 
dower may be determined. I declined to 
recall my judgment. Tlie suggestion now 
made should have been made in the lower 

(1) 2*1 20^;; .V. W. X. (1001) 8. 

(2) Vi C. W. N. 160; -1 In.l. Ca.s. 406, 

(Ji) 7 A. Ij. J. r,ij7; 0 hid. Cas. S76; 32 A. ool. 

(4) 7 A. L. J. 014; 0 1ml. Cus. 405; 32 A. 563. 


Appellate Court or at the latest daring the 
argumeuts in this Court. If the appellant is 
really anxious to pay off the dower-debt, 
which I donbt, it would appear that not only 
must the amount of the dower-debt be deter¬ 
mined but the amount of rents and profits 
received by the respondent since she has 
been in possession. In the circumstances, the 
appellant should be left to bring another 
suit. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civfi. Appeal No. 811 of 1910. 

March 27, 1911. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Sadasiva Aiyar. 

SHANMUGAM PILL AI— Plaintiff- 

Appellant 

versus 

SURYANARAYANA PILLAT and othbks 

Defendants—Respondents. 

Hintln- Law—Joint fannhj •^iauiily necessity — Sale-^ 
DheUnrye of family debts—Provision for adjusting 
shares in i>artition. 

^yllerc a sale of family property is effected mostly 
for raising money to discharge family debts, a com¬ 
paratively small balance being required to convenient¬ 
ly adjust the shares in a coutemplatcd family partition, 
the latter object also comes under family necessity 
ancl the sale is valid. 

Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal Suit 
No. 244 of 1907, presented against that 
of the Court of the Additional District Munsif 
of Tinnevtilly, in 0. S. No. 84 of 1906. 

Mr. A. Krishnasawmi Aiyar, for the Appel¬ 
lant. 

Mr. T. Narasimha Aiyangary for the Re¬ 
spondent. 

JUDGMENT.—We think that the facts 
found by the lower Court are that tiie sale in 
dispute was effected mostly for raising 
money to discharge family debts, the 
comparatively small balance being required 
to conveniently adjust the shares in a 
contemplated family partition which took 
place two days afterwards. We think that, 
in this state of the facts, the latter object 
was also come under tlie expression “family 
necessity" which would justify a sale by the 
managing member. 

We think the lower Appellate Court’s con¬ 
clusion is, therefore, correct and we dismiss 
the second appeal with costs. 

Appeal dismissed. 
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CALCUTTA HrCH COURT. 
Miscellaneous Civil Appeal No. 25o 

OF 191U, 

April 16, 1912. 

Present’. —Mr. Justice Mookerjee and 
ilr. Justice Carnduff. 
SURNAMAN SINGH and another— 

Dec .<EE-HOLDERS—Appellants 


versus 

SHAM CH'ARAN OHDAR and others— 

J aOGME NT-DEBTORS—RESPONDENTS. 

ChotaNiujpurTctvfnc'j A<'t (Pf of *•. ITS 

(2^, of time -Applkatton 

'inn:1o (tper e.reention —Pojivr Court to grant time. 

Certain landlords obtaiuod a decree acraiiisD their 
tenant in accordance with tlie provisions of sub-section 
(21 of section 17-S of the Ohota Na"pur Tenancy Act. 
19)8. The tenants made default in tho^ payment of 
the decretal amount witliin the time fixed by the 
decree, and the decree-holders apfdieil for e.xecntiou 
by way of ejectment. Tlio jii<lt?ment-dobtors then 
applied for extension of time uuder sub-section (3). 
That application was granted and the decretal amount 
as directo>l by the Court was deposited: 

Held, (1) that tho Court executing the decree, 
being tlie Court which had tried the suit and made the 
tlocrco, had power to grant an extension of time 
and thus in a manner alter tho decree: 

(2) that it was competent to tho Court to e«»tcr- 
taln au application for enlariromont of time under 
sub-section (3) of secti'm 178 of tho Act, oven after 
the expiry of the j)erio 1 prescribed in the decree in 
onformitv with sub-section (2) and even after the 
docreo-h*>ider hi<l auplied tor execution 

Mi v. Amir l{o.^>c!r,. 17 C. 1; Di Irl y.ir.tin v. 
Sh o Kner, 17 C. ol2; dd-ih Cfi tnl v. lUhnni Him 
.Uurot ii-er. 10 lud. Cas. :>d8; 13 C. U J- 432, relmd 
upon. 

App9^i\ from the of the Jiulioial 

Commi^ssiotipr of Ohota Nagpur, dated 1 cb- 
riiaiy SM, 1010, filliciiiing tliat of frliB Muiusif 
of Haziribtgh, dated Aiig i^f lOOl. 

I5ibi LiUt Miih-in for t)i 2 Ap- 


psllante. 

JUGGMHNr.—The .nestiiii of Uw raised 
in this appe il depenl-i fir its solutiiti iipin 
f.he true construoti >:i of snb-.s*c‘ioiis (2) and 
(3) of socMon 17-? of the O-iota Nagpur 
Tenancy Act-. 19 STib .sectioa (2; pr.)- 
vides tliat in all rises of salts for tlie ej^ct- 
m’nbofa non-o?-* ip i jey ryo* fir iion-piy- 
ment of arrears of rent or for tho ciacel-nenb 
of a lease for nou-paym-*nt of arrears of rent, 
the decree siiall specify the ara iunt oftlio 
arrears and if such amount together with 
interest and co.sts of the suit be paid into 
Court within thirty days from the date of 
the final decree, the decree shall not be exe¬ 
cuted. Sub-section (6) provides that the 
Deputy Commissioner may, for special 


reasons to be recorded in writing, extend 
the period of thirty days mentioned in sub¬ 
section (2). The appellants, who were the 
plaintiffs landlords in the Court below, ob¬ 
tained a decree against the respondents on 
the 14th May 1909, which was drawn up in 
accordance with the provisions of sub-sec¬ 
tion 2 of section 178. The tenants made 
default, in the payment of the decretal amount 
and the resulf. was that on the 29fch June 
1909, the decree-holders applied for execu¬ 
tion by way of ejectment. On the 3rd Au- 
gu-sb following, the judgment-debtors applied 
for extension of time under sub-section 1,3). 
That application was granted and the 
decretal amount as direefced by the Court 
wii djpi.sitel. The ameuab was sibse- 
que.itly received by the decree-holders 
unler protest. On behalf of the appellants 
the validity of the order lias beau challangad 
on three grounds, namely, fii-st, that the ap- 
pUcition for extension of time could not be 
entertained by the Court executing tho 
decree; s^con P that it could not be enter¬ 
tained after the expiry of the time prescribed 
by the decree for payment of the arrear.^; in 
any event it could not be entertained afeer the 
application for execution bad been mile by 
the decree-holder, and, thirdly, that time was 
extended by the Court for reasons not suffici¬ 
ent ill 1 1 v, 

\Vi-h refereuca to the first ground, it has 
been urge 1 that a Court executing a decree 
is bound to execute it as it stands aud can 
in m way aUer or interfere with its terms. 
In siippirb of tlii.s propositiou, reliance has 
bicnpliccl upon the cises of IshwxrjQar 
V. Cit nd-isamu (1), Pntloii V. Gann (2); 
Bhi'jwinlis V. .{h'l Ahmed (1) and 
yt.ihiipersh id Sirujh v. .'>nren lr.i Moh'in Singh 
(4). 'ihiis c>u*’enti>n is clearly well founded, 
and tlie propo.siti ni a lniits of iio dispute that 
a C )ur^ of execution cannotalter tlie terms of 
t!ie d •ci’fte. In fact, thisvie.v was alopted 
by thi.i Court in the case of Snnknr Singh 
V. llnrei; Midi’in (5), wlii ih t'U’.ue^l upon tho 
consti'ii **^1 in u.‘ ss;. i>n 52 of Act Vfll of 
1839 (15 0 ) corresponding to -soction 173 
of the U.iota N.igpir Ton incy .\c^, 19J3. 
B it although the argnoio i::, is well founded, 

(P 13 n 1(1}. 

(2) \r> 9. 370. 

(3) 11} n. 203. 

1 ,1) 9 C. L. .1. 2 '' 8 ; 4 Iinl. Cas. 50. 

(o) 22 \V. K. 460, 
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it is, in our opinion, wholly unsubstantial. 
The Court executing the decree was the 
Court which had tried the suit and made 
the decree. It has not been disputed, and 
in view of the provisions of sub-section 3 
of section 1/8 of tlie Ohota Naarpnr Tenancy 
Act, l&OS, it cannot ba disputed, that tlie 
application could have been entertained by 
this very Judicial offif-er if it had been dea- 
cribed as an application in the suit. It 
wouhl, therefore, serve no useful purpo'se to 
hold that the application was improperly 
entertained and it would be an idle formality 
to send bactc the case for eousidei'ation by 
the same officer in the course of the suit he 
had tried. The decision in Thnkur 
Mohnn Nnfh S'lhi Deo v. Dhikhor Sahu (6) is 
distinguishable, as there the decree was altered 
in execution by a Court of appeal by onsent 
of some of the patties and in the absence of 
other parties prejudiced by the variation. 
No doubt, as pointed out by this Court in the 
cases of Itoo B meer.jm v. IDnn Nntk >h'iha 

(7) and Puresltnoth Oho<e\\ Kri.«\fn Lnll Dutf 

(8) : a matter oT thi^s description ouglit* ro bo 
considered hy the Court wliich has tried the 
suit, because whetlier or nut the order for 
extension of time should he made in favour 
of the tenant depends upon the cimimstances 
of the litifiafion, tiiat is, upon the circum¬ 
stances disclosed at the original trial and the 
events subsequent. If is thus fairly obviou-s 
tiiat the or der can Ire made only l>y the Tr ial 
Court,. Hut, as a matter of fact, in the case 
before u.s, the older has been made by that 
Court; only, it has bten recorded in the order 
sheet not of tlse original suit. but. of the 
execution case. We are, tlicrefoie, af opirdm 
that effect, ought not to be given to the first 
contention of the appellants. 

With reference to tlie second ground, it 

has been i»-gued tlmt an application for 

extension of time under snb..section (3) of 

section 178 must bo made befui-e tlie time has 

expired, and, in any event, before an applica- 

tioii for execution lias been pre.sented. The 

Icai’ned Vakil for the appellants, who lia.s 

addressed to the Conir a very able ami 

fuieible argument on thi.s p.aif, o‘ the 

case, has contended tiiat upon the expiry 

of the time irt.scribed by the decree, 

(0) l."> IihI Cns. 7J0 hilra 

(7) ).s w. K .[[-J. Jj' J. ,J 

KV W. Jb 50. 


the tenancy is forfeited and a valuable right 
acc.'ues to the landlord to re-enter upon the 
premi.ses. That right, it has been suggested, 
ought not to be taken away for the benefit 
of the defendant who has failed to carry out 
the order of the Court and has not been 
diligent enough to make an application for 
extension before expiry of the prescribed time. 
But wo are of opinion that a narrow con¬ 
struction ought not to be placed upon the 
terms of sub-section 3 of section 178. It 
may be observed that the sub-section does 
not specifically prescribe the limit of time 
within wlrich an application for extension of 
time may be made, in fact, the sub-section 
authorizi^s the Dapufy Commissioner to extend 
the time.even without an application As was 
explaineil by Mr, Justice B.inerji in the case 
of Bfdk N^nrijni v. Mahomed Monsa (9), where 
aqueslion aro.se as to the interpretation of 
section 66 of the Bengal Tenancy Act, which 
cq*re.sp->nds to sectirn 178 of the Chota 
Nagpur Tenancy Act, 1908, as ejectment for 
non-payment of rent is in the nature of a pen¬ 
alty of fiii-feiture, the provision for extension 
of time for payment to avoid the penalty of 
bnfeiture is a remedial provi.sion and should 
becm.sliued libei-ally s>as not to restrict 
th(i remedy and rnike it inapplic.able fci cases 
to wiiicli ij ought, obviously to extend. It 
was further pointed out by tlie .samo learned 
Judge tiiat the section authorises the Court 
tor special reasons to extend the period, and 

there is no reason why we should interpolate 
woi'dssoasto limit the power of the Court 
to niake an order for enlargement of time. 

It is, inch-p.i, conceivable (hat needlesi hard¬ 
ship ,nay be caused to litigants if the con- 
t eiition of the appellant were to prevail. For 
instance, if tlto defendant, by reason of acci¬ 
dental clrcum.sfances over which he has no 
ciiitiol, finds it impossible, in spi:e of his 
M ijfeiice, to (lepcsif^ tlie decretal amount ou 
t le 1 ist d ry of tlie proscribed period, he may 
)e « liven to make an application for extension 
<d time on tlie day following by reason of 
at Noi.^e events wliich he had nob foreseen and 
which made it impo.ssible for him to carry 
out (lie din ctmn of the Court. There is no 
gind reason uhy the section should be nar- 
i-oNvIy interpreted so as to exclude relief in 
i a (M.se. Wo are not prepai’oi to accept 
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view we take, we are supported by the princi¬ 
ple which underlies the decisions of their 
Lordships of the Judicial Committee in 
Uijab AU V. Amir Hosssin (10) and Bndri 
Narain v. Sheo Koer (11), which were applied 
by this Court in the case of Golab Ch'in-l v. 
Bahuria Run Miinit Ko?r (12). We hold, 
therefore, that it was competent to the Court 
to entertain an application for eularfrement of 
time under sub-section 3 of section 17 i afcer 
the expiry of the period prescribed in the 
decree in onformity with sub section 2 and 
oven aftec the decree-holder had applied for 
execution. The «ec>nd contention of the 
appellants’nui.st conseciuently be overruled. 

Wir.h resr-ird to the third ontention, we 
are uuable to hold tliat the Court of first 
inslauc 3 exarcised its judicinl discretion im¬ 
properly. The Court poiuted out that the 
defendant was a permanent tenure-holder 
and had offered lo the Pleader for tiie decree- 
holder to p.ay the money on the 23rd June 
1909, some days before the applicition for 
exacutiin w.is made. In view of this circum¬ 
stance, the Court held that an order for 
extension might properly be made under 
sub 39c‘i3n (3) and that view has been 
atfirmed by the Judicial Oommi.ssioi.er on 
appa.vl. It is impossible for us to hold that 
there has b 2 ?n saoh a iligraut abise of 
judieiil discretion as to justity the intor- 
fereno) of this G)irt, as a Court Appeal. 

The resul'. is that tlie ordsr of Cie Court 
b 3 l)'V is aiHi'iiied a ul this appad di^’iiissed. 

ApiUil ilistni'SSJil. 

17 r*. 1. 

17 C. .>12, 17 I. 1. 

lu l.l'l. C:»s. ‘iGs. 


( 10 ) 

(M) 

(12( b 


■fk/VAR, r, vLL 

Vakfl Ifi-h Joi.frt. 
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C A h C U T r A HI Cr 11 C O U R r. 
RE'JJl.vr Civil Appru. Xo 21:7 of 1903. 

July 21, 1911. 

Present :—Mr. Justice lljlm.vjod and 
Mr. Ju.stice 1). (vliabterjee. 

Munshi ICALT S.ANlvAR. S-AHAI amd 
0T5IGSS—Defexdants—Ai»pell.\nts 

rs ^is 

Mnharahh PRATAP UUAl NATK SAME 


—PlAlNTIKF- 
litU'^Ei'i I M ■«—.1 I oi<< • I 

pxpjrs Jl’.rl cU’.cili..-i 


Respomdevt. 

'if >1 ■h’:l .Nl'llki 


180P, pjm. in^-^A hnisiiibilitij of admissions—Road 
ces.< returns. 

The plaintiff sU3l for resumption of certain villages 
on the nlleg.itiou that tliey were liehl as a maintenance 
jnjtr for life in joint tenaiuy by certain lalies and 
llvit iL'fend.int No. 1 ha'I boon hohling the villngeJs 
unlor a »i )a‘ n'.na'(lej I from. tluMi an 1 Iia 1 sub^o- 
C|nont!v pnrchase'l the rij-ht, title and interest of the 
ladies in a sale under .section 124-. Act I (B. C.) of 
1.S7 ). 

'riie il'fonco was tliat the Juijir was not one for 
life for m lintenanco of tlij I idius, bnt an absolute 
jii'jir ifranted to tbs ancestors of their husbands, 
wiiieli tlic ladies bad been holding under the ordinary 
Hi ulu Lnw. 

Owinc to lapse of time, the pi lintiff's ovidenco as 
to tlie grant to the ladies was not very strong, but, 
snch as it w.as, it was s:rongly orroborated by the 
conduct of the ladies themsel w.s and by the admissions 
of ilefemlant No. 1: 

tint tlio qnosHon of title need not be posi- 
tivelv proved by tlio plaintiff, bnt tliat be couUl avail 
himself of the <h’feii<laiic’s adinis.sions. 

}[ulk>' paper.slilcd by the clak idurs under Regulation 
VItt of ISOd, pira. ilf, containing statements 
m iJo by th.3 plaintilT’.s predece.ssor at a tirno when 
there was no dispute against liis own interest, are 
mlinissihle in cvid.mce. 

AdmisMons of the Indies made in a road coss ro- 
turn tiled by their/nconKl bo n.sed against do- 
f^mlnnt No. 1. If they were not admissioni, they 
wore positive ovidenco of plaintiff s titlo. 

App?al from the decree of the Subordiuate 
Julge of Rinchi, d.i^ed the 3Ut of Janu.xry, 
190S. 

.Mr. /?. CUa'fraV'trfi, Bxbus Jogesh Qhandra 
7 ?o;/, /)// Oopd Ohjsh'iy Provish ChandriX 

Mit!'’r and Giriia l^rosann i Rofj Ghow ihuri, 
fu* the AppellaiPs. 

Messrs. JJonojh, A. Cho'iihnri and Hiba 
Ghanlra Detj, for the Respondent. 

JITDG ^EI^^^ 1’-—Thi.s appeal arises out of 
a suit brought by the ^l iharija of Chota 
Nagpur for iv.sumpM 3n of thre) viUag- 2 <, 
Ivoin.jara, D^diira and ICaJatkon, on the 
alleg.itioii that the villages were held as a 
maintenance ^iagir for life in joint tenancy 
by three ladies Deokali Koer, Badam Koer 
and Khetrani Koer, of vvliom the last sur¬ 
viving, Khetrani Koer, died on tlie 19bli 
Augu.st 1901 ; that the defendant No. 1, 
Kali Sunkar .Sahai, had been holding these 
vwHzns under a registered moaharari deed, 
dated iStli December 18(37, from Badam 
Koer and Khetrani Koer and on the 19th 
November 1896 had parch,ised the right, 
title and interest of the lidies in a sale 
under secrion 121, Ait 1, B. C., of 1879, in 
the names of liiinself and Ilia wife and sons, 
defeu.lauts No.s. 2 t> 0. Mesne profits from 
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195SS. were rIso claimed. The defence 
was that the of the three villages 

was not a life JtJffir for maintenance of 
the three ladies bat was an absolute ioffir 
granted to the ancestors of their husbands 
which the ladies had been holding under 
the ordinary Hindu Law; that even if the 
tenure was terminable on failure of male 
issue in the line of the original grantees, 
as the husbands of these ladies died much 
more than 12 years ago. the plaintiff’s 
claim is barred by limitation. It was also 
urged that the plaintitf had, in execution 
proceedings, through his Karpardaj Basant 
Lai, described the villages as nuoestral jagir 
of the ladies and is, therefore, e.stopped from 
asserting the contrary. It was also urged 
that the plaintiff is not entitled to resume 
without sanction of Government, and that the 
suit is hatred by limitation against the 
defendants No.®. 4, 5, 7 and 8 who were 
made parties more than three year.s after the 
order under section 145, Criminal Procedirie 
Code, passed on tlie 10th February 1002. 
The Subordinate .Judge h»^ld tinit the estate 
of the ladies was a life-tenure for maintenance 
carved out of a larger pr/ha putnuli grant of 
12 villages given to their liusl)ands’ ance.stors 
and r-esumahle at the death of the last, male 
r'epresentative. 

He further held that there was no estop¬ 
pel in ihe execution proceedings; that what 
was sold was the right, title and interest 
of the ladies in their life-tenure; tliat that 
tenure came to an end at tlie death of 
Khetrani Koer and ic was not necessary to 
set the auction-.sale asi<le. On the point of 
limitation he held that tltere was no satis¬ 
factory evidence to show that the ^laliaraj i 
had ever denied the ladies’ life-interest or 
tried to oust them, hut even if lie had, the 
relationship of landljrd and ter.ant lunl never 
ceased and the ladies had never asserteil any 
adverse rights and had paid in the !*oad cess 
and filed i-oad-cess returns which was tlie 
only act of tei.ai cy they had to peifoi in. 

He also found that flure was no special 
limitation in icspect of tfic .section 14-5 (C'linii- 
nal Procedure Code) prooeidings inasnuicli 
as the minor defemlanls weie n«)t paiiie.s 
to the section 145 (Criminal Prnoednio 
Code) proceedings and defendants Nos. 7 
ami 8 were not parties to the auction-sale 
ami defendant No, 8 was made a paity 


DEO. 

within three years of his birth. They were 
made parties at ihe request of defendants 
on 25th February 1905, to avoid future 
litigation. He further held that the lands 
not being lalheraj^ the sanction of Govern¬ 
ment to the resumption was not necessary. 

He, therefore, gave a decree to the plaintiff 
for all the reliefs he claimed, i.e., for lihas 
possession by ejecting the defendants with 
mesne profits from 1958to delivery 
of po.ssession in execution of the decree, to 
be determined in exaention, with costs and 
interest at 6 per cent, per annum. 

The defendants appeal and their main 
contention is that the learned Subordinate 
•ludge has overlooked the principal question 
in this suit, tiz., Is the plaintiff entitled 
to resnrae and if so when did his right to 
resume accrue? The plaint is founded on 
a life grant and we have to see if the evi¬ 
dence bears this on*. If the life-tenancy 
is proved, the defendants are admittedly out 
of Court. No question of custom arises and 
notie is alleged in the plaint. 

It is strongly urged that the question of 
title most, be positively proved by the 
plaintiff, that he cannot avail himself of 
the defendant’s admissions. If no life- 
grant to the ladies is proved, their possession 
becomes adverse as resumption ought to 
have hern made on the death of Deodhari, 
the last male incumbent in 1889. The 
appeal was in effect argued solely on these 
points, though great efforts were made 
to whittle away tlie effect of the admissions 
made by the ladies and the defendant No. I 
himself. 

Gne minor point was argued, nz., that 
the suit is hari'cd by section 87 (5). Act I of 
1879, because the lease or grant was liable 
to be cancelled. But we find no snob poiot 
arises, as Iheie is no document on the record 
to be .set asnle and a grant made by sanad 
for life would lapse of its own force by the 
death Cif the life-tenant and with it any 
lease granted by the life-tenants. Besides, 
section .57 iia.s no application to a title suit 
of tl is nature. We have, therefore, to 
consider only two main questions: — 
whet Iter t lie plaint ill has primtt fucts establish¬ 
ed his title and the factum of a life granfc to 
the ladies? .SVconi///, what is the effect of 
the defendant’s admissions and those of the 
ladie.-i as evi<lence bearing on the plaintiff’s 
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case ? It may be conceded at the outset that 
owing to lapse of time, the plaintiff’s 
eridenco as to the grant to the ladies is 
not very strong, but such as it is, it is 
unrebutted except by the affidavit of B isant 
Li'.l, Exhibb H, page IlOA, and it is strongly 
GJrrobirated by the conduct of the ladies 
themselves and by the admissions of the 
defendant No. 1. 

The principal evidence on the side of 
the plaintiff is that of c?rtain papers of 

the year 1842, e>pie3 of which, Kxliibibs 14 
and 15, have been produced from (lie oifice of 
the Deputy Commissioner and Exhibits -40, 
41, duplicates apparently from the office of the 
O irnmisHioner. Now, theie documents appear 
to have been returns filed by the then Ma¬ 
harajah in respect of his zomindari in Chota 
Nagpur under orders of the Oonrt, filed by the 
ehkadars under llegulatim Vlllof 18.)0. para. 
III. They are nat the registers prepared 
under that Regulation which would be 
authenticated oy the Collector and liave no*^, 
therefore, the very high evidential value plac¬ 
ed upon them by the learned Subordinate 
Judge. They require proof of origin and 
authentication by the Maharajah and this is 
furnished by the signature of liis mnkhtnir 
Jubraj Ijal and by a in'on''gram forming the 
word feahi ’ which is identifi^il by tlie record- 
keeper as being the authentic mark of the 
former Alahnraja fountl upon all Iiis papers 
filed in the Government Record Room. 

Similar papers were admitted and used 
as evidence by the High Court in Mieir judg- 

mentin R. A.No. Gof I'SO, dated the 24th 

Njoveraber 1831, wliiuli will be found on p.ige 
lo of Paper Book C. It was held that it was 
a statement made on the cenaisition of a 
puolic officer regaiding inatters connected 
with the estate of the Maharaj ih which were 
well known to him and long liefore any 
adverse claim liad been set np, hut still it 
was open to the objection that it is not 
necessarily the be.st evidence tliafc was 
procurable and tliere is nothing to show the 
source of the infoirnation on whicli the 
history of tlie grant was supplied. Prinscp. J.. 
therefore, said that if tlie piaincitr's ca^^e 
depended on tliis evidence, he should net be 
inclined to accept it as conclusive. Cunn- 
ingham, J,, the other Itaijied Judge, appeals 
to have placed a much higher evidential y 


value upon it and to have treated it as a 
register under the Regulations. 

It is strongly criticized here on the ground 
that in this case it appears that a dispute 
had already commenced as to the nature of 
the grant, and that the notes on the 
nature and history of the grant are in a 
different handwriting and ink in columns 7 
and 13 to the rest of the return. Further, 
jt is stated as regards fCadarkan that a 
copy of the S'^nid was filed with the return 
and no .such copy is produced though it is 
contended that such a copy must exist in 
the Maharajah’s si.nnd register. Now it clear¬ 
ly appears from a judgment of the Personal 
Assistant to the Agent to the Governor- 
General, Lohardagga, dated 3rd May 1842, 
that one Pnnday Ganpat Rao, who had 
charge of the Maharajah’s pap 3 rs as heredi¬ 
tary Panda, had wrongfully detained them 
and he was put in the Civil .Jail for a 
month in consequenco and is said to have 
died there. The judgment further shows 
that the Maharajah lial been unable to 
.supply his mnlki forms on the 2nd February 
1842, owing to this man’s conduct. Prom 
a petition Exhibit 19 on page 44A, it 
appear.^ that the papers had been ordered 
to be filed on the 9:.h December 1839 and 
that the Maharajah submitted a li.st 
the very word u.sed in the heading of Exhibits 
40 and 41 showing the names of the ehi^ta- 
days, the names of the villages and the 
amount of rent, but was unable to fill in 
the gros.s produce and the area of culti- 
vated and uncnltivated lands owing to the 
ah.sence of the tenants. Jt was ordered 
tliat a copy of tlie form3 be sent to the 
Mahanijih on the 2Sth August 1840 to fill 
in the f.nu ia respect of his ze-nmi>iri 
within one^mnith under heavy penalties 
and if the Maharajah heignorantof the parti^ 
cu.ars of the nanna.-i of ela'ctnl tis, the colurun 
in which (he specifications of the .vanare 
he given should be left blank, a remark 
being made in the rcmaik olumn to the 
eilecfc that p-irticulu.s of the 6inrt,/are noc 
ktio.vn. Now this is wfiat appears to have 
been done ami is the explanation of the 
notes appearing i„ a ditleient handwriting 
Me can have no doubt, however, that that 
haiHlwr.iiiig IS contemporary and of the 
same age as ihe rest of (he document. There 

Id Doeigu of subsequent interpolation and 
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the other entries which are of a similar 
character throughout the bcoks are not 
disputed. There is absolutely no reason to 
suppose that these entires were not 
made in 1842 and authenticated by the 
Maharajah. 

The rubikari of the Commissioner; on 
which a judgment of the Assistant Agent 
in 1843 is based, thal. these papers are nob 
rulings or documenfs ia respect of civil 
suits and that they will be of no use in 
the case, is in no sense a declaration that they 
have no evidentiary value, f'r no such 
declaration could be made by the agent of 
the Governor*General wlio t.ad executive 
charge of them, and in 1853 Colonel Dalton, 
the Comraissiouer, ruled that there could 
be no objection to any party getting copies 
of them hut that the meaiiing of the 
Agent in 1843 was that they were books 
to be bound and c.irefnlly preserved as 
estate records and the Agent could not ailiw 
the originals to be u^ed as evidence in any 
Court. This order which in il.self appears 
to be ultra viiesis carlainly nothing moie 
than an assertion of privilege for the docu* 
ments on the part of the Agent who lield 
their custody, and adds to rather than 
detracts from their evidentiary value. Ttiis 
fully explains the riibakati, dated 29uh 
January 1814, Exhibit F. F., on whioh 
great stress has been laid by the defendants, 
it being nothing more than a note handing 
on the orders of the Agent to Assistant 
Executive Ollicers for communication to 
raukhteirs who are foibiddeu l-o use tliese 
papers as documents in any matter. It is clear 
that there was not and could not be any 
objection to their contents being used as 
evidence, but the authorities objected to the 
originals being bandied about in the Courts 
so as to run the risk of being tampered 
with. The original order of the Agent 
states that tliey had not then boen bound 
and asks for their immediate return for 
that purpose. All this goes to siiow that 
they were very carefully kept and it is nob 
at all likely that any interpolations were 
made. We have seen that Colonel Dilton 
found them intact in 1858, and from 18‘32 
onwards we have the sworn testimony of 
the old retired liecord keeper, Baikautha 
Nath Hay, that they were in his custody 
and ho had them re-bound and labelled. 


It is sought to show that this witness was 
on bad terms with Mewa Lai and Kali 
Sankar, but that was at a later date than 
1862, and both Mewa Lai and Kali Sankar 
had made admissions consistent with the 
entries in these papers and there is no 
suggestion nor on the face of the papers ia 
there any po.ssibility that the notes were 
added af^er 1362. They are, as we have 
said, clearly contemporaneous with the filling 
up of the forms in 1842. 

Then as to the copy of the sanad said to have 
been filed in regard to Kodarkan, there seems 
to be no reason why such a copy should not 
have been tiled but the smad book is shown to 
have been removed by Ganpat Rao. The 
original sanad must have been with the ladies 
and the pUintilf cannot be said on any evi¬ 
dence to he holding back any copy of the sinad 
now in his hands. 

As ivgirds tlie ontention that the dispute 
about this tenure had already begun in 1842, 
there is not a porticle of evidence to show that 
there was any dispute. The contention rests 
on an a^snmptijn that the ladies were holding 
on as Hind i wHow.s after thedeathof Deodhar 
and claimed an absolute estate, Tliere is 
n')thing to show this and if the story of the 
i/nn-id be true, it was obviously granted before 
18i2. 

We find tli9 mnVfi papers of 1842 authentic, 
sullijiently proved, and to contain stateraeuts 
m\de by the Maharajah at a time when there 
was no dispute against his o wn proprietary 
interest. The M.iharjah’s case clearly is that 
the ladie-s’ hu.sbituD had 12 villages in putr.i 
p’llrmUk tenure ar.d it is proved that this is 
the cus'.o.nary form of tenure in the llaj and in 
the ab.senc? of any evidence whatever of a 
perm vneut grant, the state.ment of the ladies 
themselve.s cle.irly made in 1SS9 must be 
accepted. E.xhibib i is a Road-Oess Return 
filed by the uuikkteirs of tlie ladies, Ramdhari 
Pershad, on the 9th November 13^9. R 
recites the whole history of the fubtV and is 
undoubtedly genuine. On page 6 3 
(Paper Bjok A), Mu^anifnat Balam Koer 
admitted the .signature.s on oath. She gives 
tlie usual lame explanvtion of blank papai’s 
being given. But to wliom were they given? 
To the defendant No. 1 himself who was hec 
nepliew, son of her brother aud Vakil and him¬ 
self holding a mokarnri of the villages nndei* 
her, which it would be to his interest to show 
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was a mokarari of a permanent and not of a 
resumable tenure. The genuineness of the 
singnature is clearly shown by the fact that 
Kadam ICoer swears to her signature on the 
takolntnama given to Mewa Lai to Glo tlie 
Road-Cess Return of 1882, Exliibit fl; while 
tlie signatuies of the ladies appearing: on the 
document itself are obviously in the luxnd- 
writiug of a scribe and not of the ladies. 
We have .satisfied ourselves that I he signatures 
of Badam Koer on the valdatnnma of 1832, 
and on the Road-Cess Return of 1889, blxliibit 
4, are of the same person and that peison 
a lady of only moderate penmanship. Tliat 
this Exhibit 4 is the w’ork of Kali 
Sankar, defendant No. 1, himself is shown 
by the fact that Part I of the return, of which 
Exhibit4 is Part III. was filed by Kali Sankar 
himself, (Exhibit 22, page 47A) as 7 «o- 
knraridar oi the ladies When lie intervened 
in the rent suits in 1891, he filed copies of 
these returns of 1882 and 18^9 in Court, and 
he admits that he filed Part III of the return 
for 1899 himself as mokaroruhir. Against 
these papers, it is contei ded that ti e history 
of the tenure set out in the preamble is 
surplusage and unnecessary. We find it i.s the 
universal practice in nil Uoad-Ce.«s Reiiirns 
filed in this case and as far as we can gatlier 
in all cases. 

Then it is said that the admissions of the 
ladies cannot be used against the defendant 
No. 1 as he is now claiming as auo!-iou-pur¬ 
chaser at a sale for arrears of road-cess and not 
as their wo/fornroh/r. But the very fact that 
the ladies had to pay i oad-cess slio-.*. s that tliey 
were still tenants of tlio Maharajah and not 
holding adversely to him and bis own 
evidence sliows tliat the statements inatle 
are his own statements eutei-etl. as Bidam 
Koer 8ay.«, on blanlv papers signed by liei’ 
and given to him. The wriringof the return 
Exhibit 4 is piovfc<l by the writer 
Iswar l>ayal P. W. No. I- and ho says lie 
wrote at the request of the ladies. He prove.s 
that Ramdharl Per.«thad was the tnnkhtnar 
and he gave him the mukidearnamn signed 
by the ladies. The ladies were living in 
Kali Sankai’.s house and were then on good 
terms with him. Ho himself had been a 
servant of Kali Sankar Sahai. Rarndhari 
■ Pershad, the miikldt’ar, himself proves tlio 
return Exhibit 4 and tire due execution of 
his viukhtearnama. He acted as mukhtear 
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for defendant No. 1 and is P. W. No. 6. 

If the statements are not admissions, we 
think they are positive evidence of the 
plaintiffs title oming from the ladies 
themselves aud authenticated on oath. No 
better evidence for the plaintiff could be 
imagined and it is futile to contend that the 
plaintiff cannot use them as evidence of his 
title but only as admissions after he has 
proved his title affirmatively. 

Both Exhibit 4 and Exhibit 9 were used 
by Kali Sankir in litigation for his own 
purposes and be i.s bound by them. 

Accepting these documents a.s evidence, 
the plaiiitift’a case is proved up to the hilt. 
But there are a long seiies of admi.ssion.s by 
Kali i^ankar liimsslf. Among these, wo may 
mentiun Exhibits 17, Ifi, 44, 46. 10. 11. 
13 and 20. 

^ Exhibit 17 is a petition filed by Kali 
Sanka-in the MaharajalPs otfice on the 24fcli 
May 1890. It is dated 29th March 1890, but 
it is proved tliat it was filed on the latei’ date 
by an eniry made at the time in (he 
Mabaiajah’s petition register where it is 
numbered 2592, which number appears on the 
face of the document. In this, lie applies for 
regi.stration in the landlord's nhen’sta as 
'iiiokarni nhi i‘ of (lie ladies khorposhtJavs, as 
loijg as tlieir right and title will be enforce¬ 
able. 

Madbo Prakas, mohurrir of the Maharajah 
sic.c'^ 1^89, prives the filing and entry in the 
petition regi.sler. He fixe't the date but 
could not be said to establi.sli affirmatively 
that Kali Sankar liimself filed it. This, 
however, is established by Lai I.swar Nath 
Sail Deo, a respecrable and a relative 

(•f the Maharajah, who wa.s Naib Manager for 
liini in 1890. 

He is clear as to the presence of Kali 
Sai l-cir and that the oi\bu* on it was written 
by liim and initia!l-nl by Mr. IVppe, now 
decea.sed, on the veiy .sa[ne day. The initial 
is undoubtedly that of Mr. A. Peppe 
wbicli^ cannot be niisti.ken. In nddilion t.» 
this Ivali Sankar s own 'triohtini r who wrote 
the petition al bis oider.s deposes to it though 
he .^nys this i.s the only papri-of Kali Sankar’s 
that he know.s of tliat does not bear his seal 
ami signature. That Mr. Peppe or Lai Iswar 
iNath ball Deo forged this document, as they 

must have douo ou 24th May 1890, there is 
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DO possible reason to imagine. Notliiug then 
tarred on it. 

Exhibit 16 is the moJcaran paitah to 
Mewa Lai which both Mewa Lai and Kali 
Saiikar acted upon. It clearly recites that 
the tenure is ll.orposhi. 

Defendant No. 1 now asserts that this 
was a colourable document as he discovered 
after bis father’s death, and was only given to 
enable Mewa Lai the better to manage the 
property for his sisters. But Ivali Sankar’s 
own conduct puts him 5out of Court on this 
point. It is tiue that Mewa Lai was always 
good to the ladies and appears never to have 
stinted them for money, but Kali Sankar 
acting on this confined them strictly 

to the Rs. 2i rent, due uuder it and used the 
property as his own. This is proved by 
his intervention in tlie rent suit biought 
by the ladies in 1891 against soirio tenants 
in which he claimed absolute mokuraii rigiit 
as vested in his father and hiinself and denied 
their right to collect rent. This is Exhibit 
10, dated 19th January 1891. Exhibit 
11 is a petition of objection, dated 
17lh March 1892, in pursuance of this 
interveutiou and may be read with it as 
emphasizing the pievious petition. Exhibit 
20 is a petition by Mewa on behalf cf 
his sisters, dated 13th June 18f-i, in which 
they clearly admit the khorposU grant. 
The takalatnama, lOxhibit No. 21, dated 6tli 
June 1884, to Mewa Lai by the ladies was 
admittedly signed by them. 

It is uiged that Mesva Lai was a servant 
and friend of the Maharajah and delibei- 
ntely gave the ladies away in this trans¬ 
action. When a defendant has to make 
such crimiuiil aspersious on the memory 
of his own father against whom notliiiig 
appears on tho record, his case must be 
indeed a bad one. 

E.xhibit 46 is a petition of Kali 
Sankar, dated 15th August 1893, whictj by 
comparison of baiidwriting cleaiiy appears 
to be entirely in his hand and is proved to 
have been personally tiled by him. The 
handwriting is proved by a Pleader, Dir.esh 
Piaead, P. W. No. 13, v>ho was engaged in 
most <.f Ins cases and against whom nothing 
is hliown; also by Lai Iswar Nath Sah 
Deo wlio knew his hand writing well. Kali 
fc’aiikar denies this dooument on oath but 
lio admits Ji)xhibit 44 which clearly 


shows his handwriting as well as other 
colourless documents referring to the same 
matters but not containing admissions. It 
is clear that Kali Sankar did make a peti- 
tion on 15th August, though in Exhibit 
4i he gives the date l4th August, and 
Exhibit 46 is that petition. It is said that 
the word ‘ orally” is not in ao.^ordance with 
facts but there is nothing on the record to 
show this. 

Exhibits 12 and 13, dated 10th July 1889 
and the 20th Februai’y 1892, respectively, 
clearly show that Kali Sankar filed copies 
of Exhibits 4 and 9 in Court as documents 
in support of his case and got them returned. 
Tliere are numerous other admissions but 
they were not of such importance. We 
confess that we are unable to understand 
the contention that these documents which 
are tiled and proved by the plaintiff and 
are par t of his case are of no avail to him 
in discharging the onus of proof of title 
wliich lies upon him. 

Surely", if the defendant goes into the 
witness-box and admits plaintiff’s title, there 
is no further onus upon him to prove it as 
against such defendant. The proved dealings 
of the defendant No. 1 and his father with 
the property are as much positive eviJecco 
of plaintiff’s title as sworn testimony thersto 
would be. 

In the low'er Court the cjntontioQ was 
that these admi.ssions were used as secondary 
evidence of a restricted grant to the ladies 
without siitlicient foundation for not produc« 
ing primary evidence of tlio grant. The Sub¬ 
ordinate Judge lias fully' dealt with this 
technical question which was not pressed 
before us. It is sullioient for us to say 
that if they were only to be treated as 
secondary evidence, it is clearly shown that 
the original i-inar/ could not be with the 
Maharajah and that his s-t 7 iQil book had 
been .stolen, llie existence of a casual 
copy of one &aHad iu his office would not 
throw any further biirdL'ii upon him 
especially ns that copy is sliown to have 

been filed in the Deputy Commissioner’s 
office. 

Ihe documents are direct evidence of 
the iialuro of the laiiie.s’ tenure which is 
the point in issue aucl if, as is contended, 
the existence of a smind is not proved, they 
would be unanswerable evidence of plaintiff’s 
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title. On the other hand, the defendants 
have completely failed to adduce any evidence 
whatever of a permanent grant to the 
ancestors of the ladies' husbands and the plain¬ 
tiff’s case stands unrebutted. 

The only point they make is in regard 
to an afEdavifc of one Basant Lai in 1S95 
in execution proceedings stating that the 
villages were the putru ptitradik jagir of 
Musarnmnts Badam Koer and Khetrani 
Koer. This was allirmed on the 8bh July 

1895. 

But this witne.ss had sworn on the 30i-h 
March 1895, Exhibit P. P., that the ladies 
were joginiars and it is in this indeSnite 
form that tl»e decree and sale certificate 
are drawn up. The Maharajah did not go to 
sale ou this specilic adegation. He went 
to sale on the allegation that it was his 
n.ilkiyat and gave the value of (bat mil- 
kiyat as (he basis for tlie valuation in exe¬ 
cution which was for arrears of Etoad eess. 
What is important is what was sold, and 
we do not tliink that this affidavit is any 
evidence of that. 

If the sale was under section 121, Act I 
of 1879, B. 0., w)iat passed was the right, 
title and interest cf the judgment.debtors. 
If it was not, the sale was either under the 
general law by virtue of section 129 of the 
Act or it was no sale at all and the defen¬ 
dants acquired nothing. If it was under 
the general law, the same right, title and 
interest would pass. We have never heard 
that an error of fact in an atKdfivit, which 
•was never acted upon and which could not 
affect the diameter of the property sold, 
confers a right, on the purchaser which he 
could not obtain by the actual sale. Basant 
L;il depo.ses that ho tiled the afKdavit as a 
routine matter svitliout. personal knowledge, 
but the plaint in the suit signed by the 
manager described the propeity in suit as life- 
tenure for inainteTiance and the decree could 
not and diil not go beyond the prayer in 
the plaint. 

The decision in ^fn^)^hya IhitTckiaj Joshtv. 
V. luim I.dl Oi'mdifJui (1), with which we 
entirely agree, dees nor touch this case. 
1’ho authciity of Ha.-^ni.t Lai is not .shown and 
we do nob find the Maliaiainh bound by his 
statement. regards the alleged attempts 
by the Maharajah to dispossess the ladies, 
(1) 14 W.K. 435. 


which are urged as a ground for holding that 
their po.ssessioo was adverse, we cannot fiod 
that the Maharajah was in any way respon¬ 
sible for the acts of Bhuka .Singh or Kapil 
Nath Lai, while Mewa Lai's conduct as 
brother and Pleader of the ladies certainly 
cannot be saddled on him. The non-pro- 
ductioQ of the registers of leases granted 
by the Maharajah has been made much of. 
But the order-sheet, though not so precise 
as it ought to be, seems to show that the 
Maharajah made full disclosure of all papers 
he bad in the office. See order 69, dated 
6 th January 1908. The Subordinate Judge 
was right not to issue further process on 
Bhuka Singh; vide order No 84, dated 10th 
January 1908. We have looked at the 
Road-cess papers filed in 1889 by the manager 
wherein an interpolation appears against 
the ladies’ names “in wrongful possession’* 
and we find that these papers are full of 
subsequent additions and interpolations, many 
being made in pencil. 

The entry in question is obviously in 
different ink of a later date, and in the 
same hand as numerous other emendations 
apparently made by clerks in the Road-cess 
office. The returns in their present state 
are worthless as evidence of anything. On 
all other minor i.ssues, which are not pressed 
before us, we agree witfi the Subordinate Judge. 
The defendants have elected to stand or fall 
on the proved nalure of the grant and we 
find that it was a maintenance life.grant 
to the ladies. On this footing, no question 
of limitatioir arises. As regards the re¬ 
marks of Jenkins, G. J., iu Lakhamgauda 
V. Ke-ihav Annoji (2), we may say 
we fully agree with them but 
they have no bearing on thi.s case in which 
the evidence appears to be ample and one¬ 
sided and iu which there is no combination of 
ciicumstances to be proved but a simple fact 
which is in itself probable and consistent 
with the history of the teuture, namelv th>tf 
t'he ladies held a life-grant. 

We find that the decision of the lower Court 

is correct and the appeal is dismissed with 
costs. 


(.■; B. 300 .u 30.3, G 
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CALCUTTA HIGU COURT. 

Second Civil Appeal No. 145 ok 1910. 
December 20, 1911. 

Fresent: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

RAHIMJAN IHBI, ano o.'J her death, 
OSMAN TALUQDAR and others — 
Plaintikks—Au’ellants 

rersMS 

IMANJAN BIIU—Defekdant— 

Respondent. 

o//»tv(j/—Biba-bil-iwniS'-Pjoo /oj pmjmcnt of 
considerafion —Dock'hc’d.I —Rccitnl — Evid'jnce ag'iin-<t 
stranger — L'lxc—Vectl of gift — Registra¬ 
tion—Delivenj of possession — (i'cupancgdioliling — Xon- 
transferahilil ij ^()bjc‘'tion to betaken by l-indtnrd. 

The burduM of proving tlic puyincnt of consideration 
for a is upon the person ulio relies upon 

it as the foundation of his title. 

Khaiooi'oouissa v. Ron.'shan Jcti'iu, 2 C. ISt; .3 1. A. 
291; 26 \V. K. 36 an<l f luiudhri Mehdi llasnn v. J/u- 
buxamad Hasnu, A. -139; 4 L. J. 29.5; 10 U. \Y. N. 
706: 3 A. U J. 4'Joi 8 Bom. L. U. 387; 9 <1. C. 100, 1 M. 
L. T. KO; 33 I. A. 08, relied upon. 

A recital in a doeument is not evidence as against 
a stranger to it. 

Hrajcyibware v. Ifadhanadli, G C. 20S; 7 L. U. 0 
and v. Ilarbans, 0 C. L. J. 059; 3 Al. L. T. 

38, relied upon. 

Kalccpci'shad Tetrareo v. Rajah S<ihih Per.--It id Scin, 
12 M. I. A. 282: 2 H. L. K. Ill (P. C.’; 12 W. U. 0 (1». 
C.) and Ali Kitan iiahadar v. ludar Pershady 23 C. 
950; 23 I. A. 92, «listinguished. 

Mere registral ion of a deedof gift by a Muhaunnadau 
is not equivalent to jiossessiotu It is essiuitial that 
the donor should give either actual or constructive 
possession of the property to the donee. 

Ismnf V. Rainji, 23 B. 082, relied upon. 

Where two jiartios claim an occupancy-liolding 
under the origiu:il owner, the plaiutilT by right of 
inheritance and the defendant under a deed of traus- 
fer, it is not open to the plaintiit to contcnil tliat tlie 
deed did not take eQ'ect in respect of tlic occupincy- 
holdiiig because it was not transferable by custom. 
That is a cinestioii which only tlie landlonl or his 
represeutativc-iii-inLerest is competent to raise. 

Appeal from tlie decreo of the first Sub- 
Judge of liackei’gunj, dated September Sbh, 
1909, modifying that of the first Munsif of 
Barisal, dated July 2iKi, 190S. 

Babu Gunoda Oharuti Softy for the Appel¬ 
lants. 

Moulvi Syed Shamsnl Hula and 13nbu 
Rajetidra Promdy for the Respondent. 

JUDGMBN'l’.—Tliis i.s an appeal on be¬ 
half of the piaintilf in a suit for declaration 
of title to immoveable property and for 
recovery of possession thereof. The pro¬ 
perties in dispute admittedly belonged to 
one Dapu, the father of the plaintiff and of 


the defendant. On the 7th September 1907, 
Dapu executed sl hiba-hihiwaz in favour of the 
defendant, and had the document registered 
seven days later. He died shortly after on 
the 23rd November 907. The case for the 
plaintiff is that, this hiba-hU-tiPiz is inoperative 
and did not create any valid title in the de¬ 
fendant. The validity of the instrument 
was attacked explicitly on the ground that 
it had been obtained by undue influence; it 
was also described somewhat vaguely fis 
illegal and inoperative. 

In this Court, as in the Courts below, the 
document has been assailed on two grouud.s, 
namely, fir.d, that, as there i.s no proof of pay¬ 
ment of the consideration mentioned in the 
deed, it cannot, take efftct as a hib^-hil-tw 
and secondly, that if it be treated as a deed of 
gift without consideration, it cannot take 
effect, as there is no evidence that the pro¬ 
perties covered thereby were delivered to 
the dmee. The Courts below have found 
concurrently that the case of undue influence 
lias completely failed: but upon the two 
other grounds upon which the deed is 
assailed, the Courts below have taken diver¬ 
gent views. Tlie primary Court held that 
as there was no proof of payment of ths 
consideration mentioned in the deed, it was 
inoperative as a hiba hiUiw tz, nor could it take 
effect as a deed of gift as there was no evi¬ 
dence of delivery of possession to the donee. 
The Subordinate Judge, on the one hand, 
has held that those questions ought not to 
he allowed to be raised inasmuch as they are 
not explicitly mentioned in the pleadings 
and are not covered by any of the issues hs 
framed. Ho has, however, discussed both 
the questions and lias lield with regard to 
{\\e first that the burden of proof w’as upon 
the plaintiff to establish that there was no 
consideration for the hiba-bil-uo-iz; and with 
regard to the second, that as the defendant 
is now in possession of the properties covered 
by the instrument and was also practically 
in possession thereof during the life-time 
of his fat her, < he gifr. was operative under 
the provisions of the Muhammadan Law. 

On btfhalf of the plaintiff, the decision of 
tliy Subordinate Judge has been challenged 
principally on two grounds, first, that the 
burden of proof of tho payment of considera¬ 
tion fur thehiba-bil-iwiz was upon the defend¬ 
ant who relies upon it as the foundation of 
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his title a id that ai he has failed to prove 
that the consideration passed as altered, the 
deed oug-ht to be deemed inoperative; and 
s^con'lly, that treated as a deed of gift with, 
oat consideration, it is equally ineffectual, 
because there is no pro.d that there was any 
delivery either of the title-deeds or of the 
property to the donee. The decision of the 
Subordinate Judge has been assailed also on 
two subirdinate grounds; namely, that 

even if the hiba-hii^iwuz be treated as a valid 
document, it did nob vest in the donee a good 
title; and secon'lhj, that it was not elfectual 
to vest any title in the nii'ya^i-holdiugs whic!i 
are not transferable by custom or local 
usage. These subordinate questions require 
consideration only if the substantial points 
in the appeal are decided against the appel- 
lant, for if the deed is found to oe inoperative, 
it does nob take elfecb as to any of the pro- 
perties covered by the instrument, inclusive 
of the hats and the holding. 

In so far as the first ground, upon which 
the hib;i‘bil-iwaz is attacked, is concerned, it i.s 
urged that payment of the cmsideration 
mentioned iu tlie deed ha? not been proveJ. 
Jn our opinion, there is no room for contro. 
versy, iti view of the decisions of their Lird- 
ships of the .Judicial 0>mmittea in the cises 
of Khnjoorooniss i v. lionsh'in Jahnn (1) and 
Choudli7’{ Mch li H'lscin v. MhU itnmad flu-iiDi 
( 2 ), that the burden of proof was clearly 
upon the defendant to establish that the 
consideration tor the hib i-bil iivjz was piij as 
described in tlie insbriimsnfc. in the ciso 
last mentioned, their L u Jsliips observed that 


by the Muhammadan L?.w, a holder of property 
may in his life-time give aa'iy tlie whole 
or a paid, of his priporty, if ho complies wit!i 
certain forms; bub ir, is iucu’ubont upon those, 
who seel: to setup s.i^Ii a tran.s iction, to 
show very clearly that tlwse forms have 
been cmiplieJ with. 1 r, m ly be by a deed 
of gift simply or by adsei of glf^ o iplei 
with con.sideration. If the former, unless 
accompanied by delivery of the tiling given, 
80 far as it is cipable of delivery, it is in¬ 
valid. If the bitter (in which caso dedivory 
of possession is iDt nuco.ssary;, actual pay¬ 
ment ot the c msiderati )a m i-.t h? prov'eJ, 

and the 60 /i^t yiintenMon of the doaoi to 

(1) 2 a. 18 1; :{ I. :iOl; 2iJ \V. K. :5(;, 

(2) 'J'i A. -PJ.b -tC. I,. .J. j r,: 10 U. \V. X. 70-5; 3 A. 
L. J. 405. 8 Ho n. b. U. 3s7; 0 O. C. lOU; 1 if.L.T. I'Xi- 
83 I. A. 68. 


divest himself in the property and 

to confer it upon the donee must also be 
proved. The learned Vakil for the respond¬ 
ent has argied that the deed in question 
ought not to be treated as a hiba biLiwaz but 
as a deed of sale, and that, consequently, 
notwithstanding the provisions of section 129 
of the Transfer of Property Act, the validity 
of the instrameub ought to be tested with 
reference to the provisions of section 5 i of 
the Transfer of Property Act which provides 
tliat there miy be a valid sale by delivery of 
the property. In our opinion, there is no 
force in this contention. The document in 
this case csuaot be treated a? a deed of sale 
The case of Abbas AU S'likdar v. Karim 
Baksh Skikdar (3), where the transfer was 
for a substantial consideration, was a case of 
sale. Here the transaction was intended to 
be a gil t for consideration. If it were treated 
as a sale for consideration, the question would 
at once arise, in view of the assertion of the 
pUintitf that the transaction was obtained 
by undue iullience, whether the coosidera* 
tion was adejuate In fact, the inadequacy 
of the onsideration, if the instrument is 
treated as a dead of s.ale, would be a very 
important elonient affecting its validity. We 
must, therefore, trait the docameut as a 
hib t-biUiw tz-, in fact, regard it as aniostrumeub 
clothed with the characr.er it professes. The 
burden, therefore, was upon the defendant 
to prove the piyineat of onsideration meu* 
tionei ia the deed The first ground upon 
wlno’i the vili.iit.y of the deed is assailed 
must, id this vie.v, sucoeeJ. 

We may aii that it has been faintly sag- 

geste l by the learned V^kil for the responi- 
out th.it the recital of the piymeufcof con- 
.siier.itiia i.i the deed was gooi evidonce 
against the pliintitf, and that t.ha burden 

was thus thro.vn upon the plaintiff to prove 

that the reciral was false, la support of this 
view, relianoe h n been placed upon the 
d,* 01810:1 ^of tae .Julicial Committee in the 
case of IC tl-..^,)zr.dnd l^ioires v. Uaiah Sahib 
Pershid SciiU). That case, however, as 
alsj the .subsequent decision of the Judicial 
Committee in the case of Ali Khu 7 i Bxhadur 
V. lalir Ferdiid {a), in clearly distinguish- 

i 13 ' ’. W. X. iii >_ 4 fn-i 

6 C'1 ^ 

1.5} 23 C. 950; 23 I. A. 93. 
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able because in each of those cases, the ac¬ 
curacy of the recital was challenged by the 
maker of the deed and the burden was rightly 
thrown upon him to explain how that false 
recital came to be inserted in the document 
executed by him. On the other hand, the de¬ 
cisions in the cases of Bmjp.shware v. Bwihati- 
udiH (6) and Bhhestvar v. Rarbaus (7) 
show that the recital is not evidence as 
against a stranger to the document. The 
burden, therefore, must be thrown on the 
defendant to establish strictly that the 
consideration was paid as mentioned in the 

deed. 

In 30 far as the second ground is concerned, 
it has been argued by the learned Vakil for 
the respondent, upon the authority of the 
cases of Ibyfihini v. i/iutv (S), 

Bibi Kknver v. Bibi Unkhia (9); Humera Bibi 
v.]SlojmvnnissaBibi{\0) DanooDarjee y. Mom- 
tajaddi Bhuiya CH). that there was sufficient 
delivery of possession, inasmuch as the deed 
was registered and delivered to the donee. 
Reference has also been made to the cases of 
Alabi Koya v. Miissa Koyu{l2), Hassarat Bibi 
V. Qolam Jaffar{Vd) and Kandath v. 

(14) to show that registration has sometimes 
been regarded as equivalent to delivery. But, 
as pointed out in Ism'il v. Hdmji (lo), mere 
registration is not equivalent to possession. 
It is essential that the donor should give 
either actual or constructive possession of the 
property to the donee. As observed by 
Baillie in his Treatise on the Muhammadan 
Law (page 614) “being enabled to take pos¬ 
session is like taking it and that if the donee 
has been placed in a position which enables 
him to take effective possession of the pro¬ 
perly, the gift must be treated as valid . 
also the authorities mentioned iu Jahed-un~ 
nef>sa Bibi v. Nujibul Lfam(lO)]. Here, how¬ 
ever, the facts found do not sliow that the 
deed was delivered to the donee. U is 
clear from the endorsements ou the deed 


(0) (3 C.268; 7 C. L. It. C. 

W) liO. L. .1.059; 3 M. L. T. 58. 

(«) 9 H. 340. 

19) 29 b. -JOH; 7 Bum. L. It. , 

(10) 2H A. U7, A. W. 222; 2 A. U J- 

(11) 2 liiO. Cas. H40. 

(12) 24 M- .519; 11 M. L. J. 227. 

(13) 3 C. \V. N. 07. 

(14) 30 fil. 300; 2 M. L. T. 180. 

(16) 23 B. 082. 

(10) 15 C. W. N. 32S; b luO. Cas, 38. 
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that up to the time of presentation for 
registration, it was in the custody of the 
donor. There is no evideacs to show when 
it came into the pos-session of the donee. It 
has been suggested that possession of the 
deed was obtained by him immediately after 
the registration Oa the other hand, posses¬ 
sion might possibly have been obtained by 
the defendant after the death of his fatiur. 
No evidence has been directed to this point, 
and in view of this fact, it is impossible for us 
to hold that there was sufficent delivery 
eitlier of the deed or of the properties cover¬ 
ed by the deed to the donee so as to effectu¬ 
ate the transfer. The second ground on 
which the deed is assailed must, therefore, 
succeed. 

The quesbioQ next arises, what course 
should be pursued at this stage. The learned 
Vakil for the appellant asks that the deed 
of gift should be treated as inoperative and 
the decree of the primary Court restored. 
But we are of opinion that the ends of justice 
require that tlie C4se should be further 
investigated. No doubt, the fourth issue 
was framed in very general terms; bub it is 
clear from the proceedings in the Court of 
first instance that its scope was narrowed 
down by the allegations in the fourth para¬ 
graph of the plaint. We are satisfied that 
tbs question of the invalidity of the deed 
ou the two grounds mentioned in this Court 
was not considered at the trial in the primary 
Court; it was possibly raised for the first 
time in the course of argument in that Court; 
it was plainly considered by the lower Ap¬ 
pellate Court. Under tlieae circumstances, 
we are of opinion that this appeal should be 
allowed, the decree of the Court below set 
aside and tJie case remitted to the Court of 
first instance in order that the question of 
the invalidity of the deed on the two grounds 
mentioned may be considered on evidence to 
be adduced by the parties. The parties will 
be at liberty to adduce evidence to show 
N?hen and how t)»e defendant obtained posses¬ 
sion of the deed and of the properties covered 
thereby. If it is held upon the evidence that 
the deed is inoperative either &.S & hibu btl’ 
iwaz or as a deed ol gift, the two subordinate 
questions argued on behalf of the appellant 
will require consideration. The first of 
these, as we have already explained, relates 
to huts with regard to which it has been 
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contended that, even if the deed be treated ' Appellate C< 

as operative, the title thereto was not 

transferee! to the donee. The Subordinate Ji^d-ment 

Judge has decided this point in favour of ^PPeal I 

the plamtifF; but he has not referred to any J'^stice 

speciHc clause io the deed to support his Second . 

conclusion. We are, therefore, of opinion 

that this question must be lefr open for 9 

consideration after the main point has been 

decided. As regards the second subordinate 

point, wo are of opinion that there is no Thejudg 

substance in the c intention of the appellant follow's:— 

Ihe appellant as well as the respondent both 
claim under the originai owner, one by Possession o 
right of inheritance, the other under a deed 
of transfer. It is not open to the plaintiff '^it 

to contend that if the deed was operative in P 

law. It did not take effect in respect of the sale, 

occupancy-holdings because they were not ^®*^s® 

transferable by custom. That is a question cei'^ain hou 
which the landlord or his representative-in- P™^®® 

inrerest is competent to raise The lowt 

The costs of this litigation incurred up ‘’'stitwasi 
to tbe present stage will abide the re.^ult. ^ 

Appeal alloweh, C~jse reman-ied. and, 
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CATjCCTTrA HiGHT COURT 
Letters Patent Appeal Xo. 121 ok i&ll 

April 18, 1912. 

Pre^n/: —Sir Lawrence Jenkins, Kt 
Chief Justice, and Mr. Justice i^. Chat ter iea 

HUTNESSUR SEX-Pla.ntikk- 

Appellant 

verans 

KALI KUMAR B[[)TABFIU.SAN'— 

—Respondent 

for pos^c.-<Aion Inj ,,nrrh.i..rr af >vf v,,,, . 

.. 

him. to,, wiiim, n evil 

The I.)w..-r Appc'll.ito Court citno tf. M... i • 

that the <]efen.Iant.s I,a,I faile-! t<, p.-ovl- th-.t 

not m the hotr/rt, and rernaiiclotj the suit- 

Uchl, that ti.ere was a timlirig of fact by the lower 


id Appellate Court vitiated bv no errr.n i 
,fc the case was coneiuded by tl.at finding 
[;q Judgment of Cox. J. reversed. 

’f -..^PP®®-'*^*>e judgment aad decree of 

?I''-J“stiosOoxe,dated May 25th, 1911 passed 

J^u Second Appeal No. 2416 of 1909 from the 

•r fr ^ .: . ’ reversing that of ft.„ 

" 1909"’^ ilanshigunge, dated March 20th, 

“ Jows^!^*“""‘°'"''’'-'“^‘'®®Co- was as 

j COXE, J.— This was a suit for recovery of 
possession of an undivided half share of certabi 

’ The defencs was that the land fell within 

a certain Aow^f/, named Ram Mohan Da u - u 

was a protected interest. 

The lower Appellate Court held firsffu 

that lb was incumbent on the dpf.»Tsri * . 

prove that the land in suit lay S tt 
howla; aud, secondly, that eveuTf d'd r" 

within the . 011 . 0 , the' defendants Imrirn't.li: 

ptaiiUiff-r'suir"'" -sist the 

It appears to me that the decision nf .1 

a r“”: “ 7* - • 

'niat being so, the burden 7 

the plaintiff in accordance wttli H 

explained in the ca^e of 7 > • I ^ 

they >.ave or rv:"„t,‘I‘:e!r'rr " 

b-when^trstnTu:t'’7h!;i^^^^^^^ 'T' 

It does not appe.ar to me'n 
section .37 of the Revenue Sal a 

mike any difference so f-.r ^ .i • 

the burden of prVot ‘ "f 

learned Vakil ^ ,1.1 “"®®‘^"®<^' the 

argued. ‘''® ■■^"Pondeuls has 


H) 3 C. W. X. 7()3. 
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Oq the second point, the learned Subordi¬ 
nate Judge finds that the defendants are not 
entitled to this land because in his opinion, 
the kowla Ram Mohan Da was partitioned 
between two persons, named Sadhu Ram and 
Ramuttam; and the lands which fell to Sadhu 
Ram were included within the t duk Ram Ram 
Sen of which the plaintiff is now owner, and 
the land attached to Ramuttan fell within the 
tahik Bisseswar Sen. The defendants J-.re the 
ultimate successors-in-interest of Ramuttam ; 
aod, therefore, they cannot, according to the 
learned Subordinate Judge, have any right 
or title to the lands included ni the tahik of 
Ram RamSen, which fellon partition to Sadhu 
Ram On the facta found, this orgumonb 
appears to me to bs perfectly logical; and it 
would ordinarily dispose of the defendants 
cise But the learned Subordinate Judge 

has overlooked the fact that this theory of 
the partition of the lands of the Wa be- 

tween Sadhu Ram and Ramuttam is entirely 
opposed to the plaint. According to the 
plaint, the lands are still joint pUui- 

tiff sues only for an undivided half share. 
That being so, it was not open to the learned 

Subordinate Judge to hold that, as a matter 

of fact, the lands had been partu-iooed and 
that separate land had been assigned to the 

two taluhs. Ram Ram Sen and Bisseswar Sen 
It has been argued by the learned Pleader 
for the respondent that the Subordinate Judge 
did not intend to find that the howUhiid been 

partitioned, but merely that there had been 

90 much of a division betweei. Sadhu Ham 

and Ramuttam as amounted t > a separate 
collection of rent from their joint tenants. 
But this view is not supported by a single 
word in the judgment of the learned Subordi- 

nate Judge, ^ 

opposed to the whole purport of that judg 
raent 1 may observe that the Subordinate 
“X, in ccming to tin, cleci.io,. in respect 

of partition, relies on the f f ® 

witLss, Kaly Prosanna barkar, «h.ch 3 to 
the effect that the lands were not only parti- 
tLied bat separated. It appears to me 

therefore, that on the first point ‘ 
Subordinate Judge was wrong m lay ng t.ie 
burden of proof on tbe defendants and that on 
the second point his decision is not sec.u’nduiii 

‘'”rthink, therefore, that the case must go 
back tor re-hearing, The learned bubordingte 


Judgs will dispose of the ease on decision of 

the point, whether the plaintiff has succeeded 
in proving that these lands are not included 
within the howla Ram Mohan De. If he 
succeeds in proving this, he will, of 
course, be entitled to a decree: if not, the 
case must be dismissed as against the appel¬ 
lants: and it will be for the learned Subordi¬ 
nate Judge to decide to what relief, if any, 
the plaintiff may be entitled as against the 
defendants who hava not appealed. Ihe 
materials bstore me at present are not suffi¬ 
cient to enable me to ceme to any decision on 

that, point 

The C 5 sfca will abide the result. 

The plaintiff appealed. 

B.ihus Jogeyh Ch^tndra Boij and Gunodi 

Ckiran Sen, for the Appellant. 

Baba Joj'cndra Ok.mdra Qhosh, for the 

Respondent. 

.JUDGMENT. 

Jenkiss, C. J.— In my opinion, we must 
set aside tbe judgment of Mr. Justice Coxe 
and restore the decree of the lower Appellate 
Court. The suit is one for the recovery of 
possession of an undivided half share of 
certain land, on the allegation that this 
share was included wir.hni a taluk Ram Ham 
Sen, of which the plaintiff was a purchaser 

at a revenue sale. The defence of the 
defendants was that as they were in 
possession, they were entitled to retain that 

possession by virtue of a parmanent tm.ure 

cieated by a certain howh. dhe loiye 
Appellate Court has cime to the oonclusiun 
Iharthe defendants have failed to prove 
that the disputed land appertains to this 

particular ho,vh,. On appeal, 

Justice Coxe did not thina that he was 
bound by that finding of fact, tor it appeared 
tohiintW there had been an erroneous 
decision by tbe learned Judge as to tne 
incidence of the onus of proof He 
tliat it was incumbent upon tbe ® 

show that the lands in dispute were not in tl 
LoU. The authority for this view is said to 
be found in RaieuJro Kiiviar v. .Wouim 0/ 

,Jr.i (1). That cise does not profess to y 

trS Zy only*pn>posed jo 
decision of Uus examination of that 

catma^itcL-that all that the Court 
(2J 12 C. L. Ih -PT- 
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said or deterraiaed was that a plaintiff must 
prove his allegations. In that case, the 
plaintiff sued his tenant for kh'is possession. 
He admitted the tenants' holding but he 
alleged that the land in dispute was an 
encroachment beyond the proper boundaries 
of the holding and, therefore, it appeared to 
the Court that it was for the landlord to 
prove the encroachment. Tfiar was because 
the encroachment was the case made by the 
landlord in his plaint. That this is so is made 
abundantly clear by tho contrast drawn in 
the judgment between these cases where 
the burden of proof lies upon the defendant 
and where it lies upon the plaintitf, in 
circumstances which liave a superficial 
resemblance, one to the other, bub which 
differ by reason of the particular allegations 
made by the plaintiff in each case, and by 
reason of that which it is necessary for the 
plaintiff to allege and prove. This is so 
apparent from the judgment itself, that I 
need say no more than refer to the decision 
(»f Mr. Justice Banerjee in Sheodeni Hoy v. 
Chitoorbhnj Hoy (3) as giving the sanction 
of his high authority to this view. In ray 
opinion, therefore, in the circumstances of 
this case, there is a finding of fact by tho 
Subordinate Judge vitiated by tio error of 
law, and by that finding tliis case is 
concluded. I do nob overlook the ingejiious 
argument advanced by Mr. Jogendra Oharulra 
Ghosh, based upon a reference to long posses¬ 
sion, but I canrjot find that advers3 possession 
or even lengtli of possession, as distinct 
from possession under the howia, was ever 
the defendant's case : and. sc far as limi¬ 
tation goes, it is appareiit from the judg¬ 
ment of the Mutisif that this was aban¬ 
doned in the Court of first instatice. 
Moreover, tlio judgment of Mr. Justice 
Coxe, as well as that of tlie Subordinate 
Judge, indicate in the clearest manner 
tlie lines within which tliis case proceed¬ 
ed. We cannot, therefore, give effect to 
this argument, and we must accordingly 
set aside the judgment of Mr. Justi-'e Ooxe, 
restore the decree of the Subordinate Judge, 
and direct that the respondents do pay to 
the appellant the costs incurred in the High 
Court. 

N. Chatier-BA, J —I agree. 

Appeal alloived. 

{ 3 } 12 C. L. J. 37C; 8 liid. Cus. 785. 



CALCUTTA HIGH COURT. 

Miscellaneous Civil Appeal No 112 

OP 1911. 

July 5. 1912. 

Presenti^Mc. Justice Sharfuddin and 
Mr. Justice Richardson. 

MAHABBAT ALl CHOWOHUBV_ 

Opposite Partp—Appellant 

versus 

SHAMSHER ALl CHOWDHURT and 

ANOTHER—Petitioners—Respondents. 

Guanltnn and ^ •trd—Appotnf/nent of guardian 

ported bgnwthcr of minor—Appointrnent of Joint gunrl 

d,an j-Jonit guardian appointed sole ganrdiai for ^thcr 

guardians niahtJihj to give ^^ecuritg^Appointinent 

imthout mothers approval—Order injudicious^ 

A guardian who whs supported by tlie mother of a 

minor was .appomtod along with another person at 

pint guarchan. As he was unable to furnish gecuHtv 

he ]omt guardian was appointed the sole mana^r of 

the minors property Xo opportunity was gir;n to 

the mother to state her views before this Ippoint 
moot was made: uppoine- 

ffeM that the order was injudicious and made 
without due consideration and ought to be set a^ide 

Appeal from the order of the District 
Judge of Chittagong, dated January 4'.h 1911 

OJnran Das^ for the Appel* 

Babu iS/ieh'i Prosotma Bhafijcharyi, for the 
Respondents. 

JUDGMRNT.—Tliis is an appeal from the 
or.ff.nal order of the District .Judee of China- 
goufj dated the tth January 1911, appointing 
one JIaIcbul Ahmad Chon-dhury, a joint 
manager or (he property of two minor. i' 
appear,, that the original application ' was 
made by one .sl.amsber All, w(,o i,. a grand! 
uncle ot the minors, and that there wa. a 
pef.t.on of objecf.cn put in by another grand! 

dbnrw Tht. Ali Choi 

dhuiy. 11 m.. petition was supported bv 

another petition of objection Sled by Nasima 

Klialun, the mother of the minii. Tk 

le,arn 0 d District Judge appointed JIahabbat 

All Chowdhury the objector, as guardian of 

the minors property on the ground that he 

was equally related to the minors and thal 

he had been managing the minors’ property 

and pajing their reveime. Dut the District 

Judge also thought it better to „ 

another man as jomt guardian with JlahTbb!! 
All. One Jar. Al. was selected for thi. 

a guard‘d:: 

ilakbul Ahmad Chowdhury 
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manajfer of the minor’s property, jointly 
with Mahabbat Ali already appointed. On 
being called upon to give the necessary 
security. Mahabbat Ali failed to do so, upon 
which this Makbul Ahmad Chowdhury was 
appointed sole manager of the property of 
the minors. In our opinion, the order was 
at the least injudicious and made without 
due consideration. Makbul Ahmad is -the 
son of Sharasher Ali and apparently he 
was appointed without any opportunity 
being given to the mother to state her views. 

In the above circumstances, we set aside 
the order of the District Judge, dated the 
4th January 1911. If the matter comes up 

again before the District Judge, that is, if a 
further application be made to him, and if 
he thinks it necessary to appoint a guardian 
of the property, he ehonld proceed according 
to law under Chapter 11 of the Act. 

We assess the hearing fee at one gold 

mohur. 

Order set astae. 


ALLA.HABAD HIGH COURT 
Second Civil Appeal No. 611 of 1911. 

May 22, 1912. 

Present:-Sir Henry Richards, p- 

Chief Justice, and Mr. Justice rudball. 
NAND KISHORE SINGH-Plaintiff- 

Appellant 

t-er.snif 

ram BIRICH RAl AND ANOrHBH — 

Dbprj^dants—Rrspondents. 
Pre-emption-Co-.-^h'irrr—Partition, effect Oj. 

The sale i.i respect of which the presiMit prc-cmptio.i 
BHit warinstituto.l took place on the 22n<l of July 

the 2lst Juno previously, partition had been 
A «T.i1 fonai-med with olToct from the 1st of July 
Wj” Under the partition the plaintiff and the ven- 
dor were co-sharers in the same and the 

vendee ceased to be co-sharer with the vendor. 1 he 
Wnjib.nl arz. whicli was prepared after the partition. 

'' plii^ htra right'^o sue for pre 

‘"'second nppeal from the decision of the 
District Judge of Gha/..pur, dated the Slat 

Mr. M. L. AgarwaU. for the Appellant ^ 

Mr Oovind Prasad, (with him Mr. bita. 
Prasad Ohose), for the Respondents. 

JUDGMENT.—This appeal arises out ot 


a suit for pre-emption. The sale took place 
on the 22nd of July 1909. On the 2l3t of 
June previously, partition had been made 
and confirmed with effect from the Ist of 
July. Under the partition, the plaintiff and 
the vendor were co-sharera in one mahal 
The defendant has ceased to be a co sharer 
with the vendor altogether. His property 
is in a separ.ite fnahal On the 2nd of August 
1909, the was verified for the new 

mM. There was also given in evidence 
the wajib.ul.arz of 1865. They are practically 
the same except that in 1865 the vi age 
evidently consisted of a single mahal. In 
the former woib-uUarz, there was a second 
class of co.sharers cilled near oo-shavers. 
Afcer the partition, that class was designated 
as ^'near co-.sharers in the mah-tl . Bot ® 
Courts below decided against the plamtilt 
on the ground that the new wajib-nl-arz 
not in existence on the 22nd of July 190 , 
the date of the sale. They thought that 
under the old the defendant had 

an equal right with the plaintiff. We think 
that the Courts below were wrong. As.sum- 
ing that the rights of the parties were regu- 
lated by the custom set forth in the earlier 
tvajib‘uUarz on the date of the sale, the defen- 
dant had ceased to be a co-sharer with the 
vendor and, therefore, he had no rights at 
all Admittedly, he had no rights against 
the plaintiff if the rights of the parties were 
regulated by the wajib ul-arz oi the 2nd of 

Auo-nst 1909. It is true that the wvib-ul arz 
was" not verified until the 2nd of August 
1909, but if we look at the case from the point 
of view ot contract as evidenced by the recent 
umjih.id-arz, it is pretty clear that the arrange- 
meats amongst the parties must have been 

come to long prior to the verification of the 

widb.nl-arz, in all probability before the 
time when the partition was completed, that is 
to say. on the 21st of June. In any event it is 

clear that the contract which is recorded in 

the wvib ul nrz was to regulate the rig..ts ot 

the parties from the date of th-, partition that 

from the Isb ot July 1903. We Uimk 

therefore, that ou the biais of <= ‘ 

plaiotifE wa. entitled to .aueoeeJ. H g 

Custom ha, eaUted and the custom is asj > 

the earlier lo.jib.nl-arz, then the 
in the events that have happened, has no 
r jt of pre-emption while the plamt.lf 
has. In any event, therefore, the plain- 
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tiff is enKrlerl to sa3?eed. We allo^v the 
appeal, set a^ide the decrees of both the Courts 
below and decree the plaintiff’s claim condi¬ 
tional upon his paying the sum of Hs. 1,000 
into Court within three months from this 
date. If he pays in the money, he will receive 
his costs in all Courts. In default of pay¬ 
ment, the suit will stand dismissed with costs 
in all Courts. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Seco.n’d Civic. AppEAr. No. 2301 of 1909. 

July 16, 1912. 

Present :—Mr. Justice Sharfuddin and 

ifr. Justice Coxe. 

I^ABIN CHANDRA PAL and others — 
Defendants—Appellants 

versus 

BANCA CHANDRA CHOWDHURY and 

ANOTHER—Plaintiff.'!—Respondent.^. 

Bi'ivjftl Ten'incif A''f{V[l[ of ISS-i), 22 cl.(2), 40 — 
Ef<tern nn l Art {"[of 19t)S), js. 10 el. (h) 

—Acquisition of oe<'‘nyniTij~i'iijht h>j co-sh-u'cr tennre> 
hofil‘>r^D '-'<fi‘iftt<>ii of ocenp tfi'rj-rij'i*—Eof 
rniyuti^'lcnnif muler r.uyut fo be un icr.ruiyat 
iinitei' co..<hteer fenucc.holder — Amcn'Un-i .-li-I— li-. 
Iro.'Jp/7Cli'’e ejferf. 

Tho Kustern Benifal ami Assam Act I of 19 )S, 
section 10, clinso uliioli ainenJ.s .s*o:ion 22, 

elanso (2) of the ll(*n".'il Tenancy Act. has no 
reti'ospcctiVO operat ion. 

Th(M-cforc, if a eo-sliarer tcuure-lioUKtr pnrchas(*il 
an occupincy-iioldifiir nmlL'c the tciiniv, bcfire tho 
amonilin:? Act I’amo into operation, ho ac(|niroH 
the rights of a eniijnf though not those of an 
oc c II panoy • lui i ija t. 

Ami lio can biing .a suit to eject .a tenant of 
tlio hohling who is an anilov-ro/j/r//, under section 41) 
clause (h) of the Bengal Tenancy Act, after tlie 
amemling Act cuni inc > force. 

Appeal from the decree of the District 
Judge of Noalcliali, d ttel Jaly l.d .h, 1909, 
reversing that of the Munsif of Likhimpore, 
dated March 1st, 1909. 

PACTS.—This is a suit for ejectment 
under section 49, clause (6), of the Bengal 
Tenancy Act. Tim plaintiffs are co-sharer 
tenure holders and they purchased an occu¬ 
pancy-holding under the tenure. They allege 
that they are raiyats and that the defendants 
are undev-raiyats and liable to be ejected. 
The defendants contend that the plaintiffs 
who ftre themselves the co-sharer-tenure- 


holders having purchased the holding, they 
held ic as a tenure-holder and not as a 
raiyit, under section 10 clause (6) of the 
Eastern Bengal and Assam Act I of 1908, 
and that, therefore, the defendents were 
rniijits un<]er the plaintiffs and not under- 
raiyats and, therefore, not liable to be 
ejected. 

The first Court dismissed the suit, hold¬ 
ing that the riiyati with its ocoupancy- 
righb acquired by the plaintiffs had merged 
into their superior tenure, and that the 
plaintiffs ware tenure-holders and the defen¬ 
dants raiyats under them and not under- 
raiyats. The loomed Munsif also held that 
section 10 of the Eastern Bengal and Assam 
Tenancy (Amendment) Act I of 1908 
governed the present case, and under that, 
the plaintiffs had no right to hold the land 
in suit as raty if*'but as tenure-holders. The 
learned Munsif observed: — 

‘‘it is admitted that the plaintiffs are the 
co-sharer maliks of the superior taluq, and 
the acquisition by purchase of the occupaucy- 
right was subsequent. Under the circum¬ 
stance'!, the occupancy-right has ceased to 
exist under section 22, cla'i30 (2), of the 
Bengal Tenoncy Act. In the case of Jawa- 
dd Il-iq V. Ilam Dis Saha (1), it is held that 
in such cises the occupancy right only, 
which is an incident to the holding, sliall 
cease to exist, but the holding sliall c)QtiQue 
tho'.igli divested of the right of occupancy, 
which a'.t-iched to it. This view was 
afiirmed by the Full Bench case of Ram, 
}tnhi:i. V. Sheik- Kachu (2). But the 
law appears to have been changed by 
the amendment of this section by the 
Eastern Bengal and Assam Act I of 
1908. SL*c‘aon 10 clause (/>) of this Act 
amends section 22 clause (2) of the Bengal 
Tenancy Ac^, and it is clearly laid down in 
the amende I cliuse that ‘such person shall 
liave no right to boll the land as a raiyat^ 
but shall hold it as a proprietor, &e.* It is 
clear that tlie intention of this amendment 
is to prevent or discharge the acquisition 
of the occupancy rights by landlord-!. Sub¬ 
section (/)) of the Bengal T-euiocy Act does 
not clearly e.N’inguish the tenancy 
or holding and leave.s the stitics of the 
purchasing cj-sharer landlord uncertain; 

(1) 24 C. 143; 1 0. W. N. 160. 

(2j 32 C. 3Sh I C. L J. 1;9 0. W. N. 249. 
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holding, as well as all the other transactions 


the araendent made it clear that the pos¬ 
session of such co-sharer landlord shall be the 
exclusive possession of the co*sharer pro¬ 
prietor or tenure-holder, as the case may 
be. Under the clrcurastances. if the amend¬ 
ed Act is applicable in this case, the plain¬ 
tiffs are evidently tenure holders with respect 
to this land, and the defendants, who are 
cultivating tenants of this land, are raiyits 
in respect of this holding, and thus sec¬ 
tion 49 clause (6) of the Bengal Tenancy 
Act does not. apply to the present case, 
Tlie learned Pleader for the plaintiffs con¬ 
tended that the amended Act (Eastern 
Bengal and Assam Act I of 1908) cannot 
govern this case, as the purchase of the 
occupancy-light in question was made 
before the amendment came into force. I d^ 
not cons-ider that tliis contention is sound, 
for the present suit has been instituted 
after the atneiulment came into force and 
the law of the land that was in force at 
the time when the suit was brought must 
govern the suit in question. * * 1, therefore, 

hold that the present case is covered by 
section 22 clause (2) of the Bengal Tenancy 
Act as amended by section 10 clau.se (6) 
of Act I of I'-OS (Eastern Bengal and 
Assam). I accordingly liold that the defen- 
danl.s are not under roiijits of this holding 
and are not liable to be elected.” 

On appeal, tlie learned District .ludgo 
reversed the decision of the learned Munsif 
wit.li the following lematUs; — 

”\ViJh regaid to tlie application of tlie 
piovi.sions of the Ainendiuent xVet, it has 
been urged before me by tlio learned Pleader 
for the appellants that tiiere isnotliing in 
the Act to show that it is relrospeotivc yi 
its cITfccf. In iny opinion, there is force in 
this contention. Tlie learned Munsif tliink.s 
tliat liccause tlii.s suit, was hrouglit after the 
passir.g (f Die Amendment Act, it must 
he governed by the provisions thereof. In 
the ahsetice, however, of any mention, in 
the Act itself, of its provisions being le- 
tiosptctivc, tliey must be lield lo govern 
Mich tiansacliois only asir-ay tnice place 
after the passii g of tlie Act. * * Then, .igaiii, 
the Bengal Tenai.ey Act, and consequently 
its Amending Aet are in the shape rt 
adjective law, the piovi.sioit.s of winch are 
not retrospective unles.s they are maao so 
by \\\v Legisbitnre Hpecitically. * I nnifit 
hold that us the purchase of the occupancy- 


in suit, took place before the passing of the 
Am3ndmenfc Act; section 10 thereof does not 
govern the present suit. ’ 

The learned Judge held that the plaintiffs 
were 7 'dit/ats in respect of the holding in suit 
and the defendants under-raryais. He, there¬ 
fore, decreed the suit. 

The defendants appealed to the High 

Court. 

Babu Krilatita Kumar Bose, for the Appel¬ 
lants. 

B;ibu Suren'lra Nath Ouha, for Ur. Sarat 
Ch'tjvlra Bdsak, and Babu Bipin Chandra 
Boss, f jr the Respondents. 

JUDGMENT.—This was a suit for eject¬ 
ment on the ground that the defendants were 
under-rui‘ya/s and had received proper notice 
to quit. The suit was dismissed by the 
Court of first instance on the ground 
that t.he plaintiffs held the land as pro¬ 
prietors or tenure-holders by virtue of sec¬ 
tion 22 Rub-section ( 2 ) of the Bengal 
Tenancy Act, as amended by the Eastern 
Bengil and Assam Tenancy (Amendment) 
Act, 190?, and that, therefore, the defendants 
were no longer under niiy.i/.f hut roiyits 
The learned Di.-^trict Judge in appeal took 
the opposite vie.v and decreed the suit. 

Tlie defendants appeal. 

It is conceded by their learned Vakil 

that the appeal cannot succeed <.n the mam 

point unless it i.s held that the amending 
Ac-. FO far as section 22 is oncerned, u 
lield to have retrospective operation. ^ He 
had referred to the statement of objects 
ftTid reasons as showing that it was the in¬ 
tention of the Legislature to stop the ac¬ 
quisition of tenancy interests by landlords. 
But that statement dots not show that 
the Legislature intended to interfere witli 
riglits already acquired. Under the Act, as 
it stood before amendment, the plaintiffs 
had certainly acquired the rigiit.s of a 
rnij,fit in tlie land, though not appirently 
tliose of an occnpancy-rmyuL . Those right.s 
cannot hs taken away by an amendii.g Act 
unles.s the intention to take them a.vay is 
clf-aily .set out. That intention is certainly 
not set out in clear terms or in any terms 
in the ameuding Act, quoted above, and 
accordingly we must hold that the decision 
of the learned District Judge on the point 

is correct, 
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It is argued that the defendants were 
entitled to a decision on the 6th and 7th 
issues. But it is clear that they did not 
press the contention embodied in those is.snes 
or lay any materials for a decision upon 
them before the Courts. 

The appeal is dismissed with costa. 

Appeal disrnisse-h 


CALCUTTA HlGa COTTRT. 

Second Civil Appeal No. 159i ok 1909. 

July II. 1912. 

Present: —Mr. Justice Brett and Mr. Justice 

Chapman. 

AMRITA LAL BaGCETI— Dependant 

No. 1—Appellant 


JOGBNDRA LAL CHOWDHURY— 

Plai.ntifp—Respondent. 

Lunitution—Snle in execution—Deposit of monoj ?>{/ 
<i uction-piircltnfiei’-^Applirntion htj judgment-debtor to 
get aside s-ile—Success in first Court —Surplus sale-pro- 
reeds tuhen cnvuij Inj another dr,•ree-holdrr of judgment, 
debto, — Suhsc-pient reeersal of sale—Suit bg nnetion- 
piirehiiser for refund of immeif against sccnn'l decree- 
holdei — Lirnifa'lion A'd (XT of ]877», $c/<. II, Arts. U2, 
97. 120. 

A suit l)ion2:ht by un anction-purena-sor ti) rocover 
money fi-oiii tijo defcMulant who lia<l. aftt-r tins sale 
.and the deposit of the money in Court ami heforo the 
sale w.'is sot a.side on appeal, attacheil that sntn in 
execution of liis decree aitain.<t the jinl^rnuMit-dehtor 
as ri.‘|>resciitin‘r the .siu pl-u £:il<>*proceeds lioloiiL'inir to 
the oritrin-il jiel^imMit-cIebtor after .satl.sfaction of the 
<le,Teo obtaimvl a^'.iinst t!io il ^htor by the tlecrae. 
holder, is ‘'ov'emed iiy Article 120 of the second Sclic- 
dulc lo the old Limitation Act, 1S77. that is to say, 
the period of limitation Is six years from tin) date 
when tiho s:ilo w.as .<(*t asiil.‘ hy the pp’dla'-o Court. 

Artiele.s 132 and 97 c mteinolato a S'li*. bnmyht, by 
one of the contractinif parties aeraiiist the other to 
recover the money whlcli has b‘en pa’il at tlio salo 
which owin-r to the def ttilr on pirt of the vendor has 
become infraetnons. 

Ilanwnan Kam il v. Han'i ntn Mmdir, 18 I. A. 15S; 
19 C. 12d anil Kumar Shaha I'oddar v. Jtiai 

(iour Shaha Chou-,Utr‘ , 19 ( \V. X. lOSO: 2 InJ. 
Cas. .'3.}9; 10 C. L.oo^; 97 0. 151, di.stitionished. 

Nilakania v. Imams ihih, lb .M. 901, followed. 

Appeal from the decree of the District 
Judge of 2t-Perg.innah.'5, dated June 1st, 
1909, modifying that of the Sub-Judge of that 
di.strict, dated February 15th, 1909. 


F.ACTS:—On the 8th February IS99, the 
plaintiff purchased at auction-sale in execu- 
of a decree against defendant No. 3 certain 


property for Rs. 2,100. The defendant No. 3 
took proceedings for the setting aside of this 
sale and on the 20th September 1901, those 
proceeding.^ svere decided against )iim in the 
first Court. They terminated in his favour 
in the Court of Appeal and the sale was 
set aside on the 23rd May 1902, A second 
appeal to the High Court was dismissed on 
the 30th August 1903. In the meantime, 
defendant No. 1, holding a decree in another 
suit against the defendant No. 3, attached 
the money deposited by the plaintiff in 
faronr of defendant No. 3 and on the 22nd 
August 1899, withdrew Rs. 1,603 of that 
money. The plaintiff now sues io recover 
this Rs. 1,600 from the defendant No. 1, 
The defendant No. 2 is the decree-holder 
against defendant No. 3. 

B>th the Courts below gave the plaintiff 
a decree. The defendant No. 1 appealed to the 
High Court. 

Babus Ram Chandra Majumdarf N'agendra 
Nath Qhoih and Bijov Kumar Bhattacharyy 
for the Appellant. 

Babus Jlireadrii Niirain Mitra and Satish 
Chandra Bhaffachirt/i/a, for the Respondent. 

JUDGMENT.—The only question which 
has been raised in support of this appeal is 
wliether the Di.strict Judge was correct in 
the view which he took that the licnitation 
applicahle to the present suit was that 
provided by Article 120 of the second Schedule 
of the old Limitation Act, that is to say, 
sl.v year.-*. The suit was brought by the 
auction purcliaser to recover the sum of 
Rs. 1,000 from the defendant No. 1, who 
had, after tlie sale and the deposit of the 
money in Court, attached that sum in 
execution of liis decree against the judgment- 
debtor, as representing tlie .surplus sale-pro- 
ceerl.s belonging to tlie original judgment- 
debtor after satisfaction of the decree obtained 
against t!ie debtor by the decree-holder. 
Tliere cm, in our opinion, be uo doubt that 
the piesenb plaintiff would be entitled to 
recover tlie money from the present appel¬ 
lant who was tlie defendant No. 1 in the 
lower Courts either by an application made 
under Order XXf, rule 93, Civil Pr.jcedure 
Code, or, as he has done in the present 
case, bv a suit. For tlie purposes of the 
suit., it would be necessary for him to make 
parties to it the judgment-debtor and the 
decree-holder. 

In support of the present appeal, it has 



708 


INDIAN OASES. 


[1912 


KARAM CHAND V. LEHJiA. 

been argued that the proper Article of 
limitation applicable to the present suit is 
Article 97 of Schedule II of the old Li mita- 
tion Act. In support of this view, the 
decision of the Privy Council in the case of 
Hanuman Kamnt v. llanuman Mandur ( 1 ) 
has been relied on as also the case of 
liam Kumar Shah i Pooddar v. Pam Oour 
Shahi Chowdhuri (2). Both of these cases 
are, in our opinion, distinguishable from the 
present, case. The former is a case in 
wl)ich a member of a joint family attempted 
to sell certain properties and his other co- 
sharers objected. The purchaser then sued 
for the return of tlie purchase-money and 
their Lordships of the Piivy Council held 
that the case must fall either under Article 
62 or Article 97 of Schedule 11 of the 
Limitation Act. That, liowever, was a suit 
between tlie original contracting parties to 
the sale, wlicreas, in the present case, it is 
impossible to contend that the person whose 
property was sold was. in fact, a willing 
party to the transaction or that the present 
suit is one between the two oi’iginal con¬ 
tracting parties. In fact, tlie sale was 
brought about at tlie instance of (he decree- 
holder and the property sold was tlie pro¬ 
perty of tlie judgment-debtor and the 
present suit is brought against a third person 
who attached some of the sale-pi'oceeds as 
being the property of the judgmeiit-debtor. 
This certainly cannot he regairLd as a 
suit between the two contracting parties to 
the sale. In the same way, in the case of 
Pam Kumar Shaha Pohl.r v. Pam Oour Shaha 
ChoivdJirt (2), tlie decree-holiler had sold as 
the property of his debtor properly which 
belonged to a tliird person and, in tliat 
case, it was held tliat a .suit would He bj the 
pui'chaser against tlie original decree-holder 
and that the HmitatiDii applicable would 
he that provided by Article G2 of the secund 
Schedule of (lie Limitation Act. In our 
opinion, both those two Articles corntemplate 
a suit hrooglib by one of tlie contracting 
paities against the other to recover the 
money whicli has been paid at the sile 
wliich owitig to the default on the part 
of the vendor lias become infruci irons. The 
pr'O.seni ease is not, however, of Hie same 
nature at all and we think that the District 

(1) J8 r. A. ir,8; 10 r. 123. 

(2) 13 0. W. X. 1080; 2 Ind. Cas. 550; 10 C. L. J. 
OoM; 37 C. «1. 


Judge was quite right in holding that it 
did not fall within the provisions cf either 
Article 62 or Article 97 of Schedule II of 
the Limitation Act. The learned Judge has 
relied on a case of the Madras High Court in 
Nilakahta v. Imamsahib (3). That decision 
appears to be applicable to the facts of the 
present case and, agreeing with it we hold 
that the only limitation applicable to the 
present suit must be that provided by Article 
120 of Schedule II of the old Limitation 
Act. As the present sjit was instituted 
within six years from the date when the 
sale was declared by this Court to be invalid, 
we think that the learned Judge was quite 
right in lidding that the .suit was not 
barred by limitation. No other points have 
been taken in support of the appeal. The 
appeal fails and is dismissed with costs. 

Appeal dismissed, 

(3) IG M. 3GI. 


PUNJAB CHIEF COURT. 

Peco.n'd Civil Appeal No. 1076 of 1909. 

May 27, 1912. 

Prfsenf'.—'^lr. .Tustice Kensington and 

Mr. Justice C hevis. 

KARAM OHAND —Plaintiff—Appellant 

versus 

LEHNA ANP OTHBiif?—D efendants— 

Respondents. 

Appral — Ahatemrut tvm.<c —Delay (hie to 

iynitruuce of Iniv —Ceo'i:t-ohjectionii—Appeal abating-^ 
Civil Procedure Code (Act V vj 1308^, O. XKll, rr 3, 
9 (2 *. 

An uppeul was tiled in i^fareli 1000. The sole ap- 
jiellaiit ilied oi» 4tli October 1000 but no application to 
i>riiig his ivproseiitativt’S on tlio rocortl was made till 
27tli May 1012. The only exphuiatiou of the estraordi- 
nary delay was that tlio appcUunt’.H representatives 
were ignorant of law. The appeal was ailinitted on 4th 
Juno 1010 long after the appellant’s death but nothing 
more was done fur over a year owing to omission to 
pay pi ocoss-feo tilltUh August 1011: 

Ifeld, that apjieal had abatotl and tliat no special 
circumstances e.visted to justify an}’ concession to the 
appellant’s representatives. 

iihuhnii SUtiJi ifiillik Jifuzajfar Khau, 81 P. U- 
1HS 5, explained and disi iiiguislied. 

Cro>s-nl)jectiona Hied hr a respondent cannot be 
heard, where an apjieal abates and there is no appel¬ 
lant on the record. 

Second appeal from the order of the Divi¬ 
sional Judge, Lahore, dated 5th December 
1908, modifying that of the Subordinate 
Judge, first class, Lahore, dated 6ch July 
1905, dismissing plaintifl’s claim io port, 
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Mr. Festonji Dadahhoy, for the Appellant. 

Mr. Gobmd Ram, for the Respondent. 

JUDGMENT.—This nppeal was filed in 
March 1909. The sole plaintilf died on tlie 
4th October 1909, but an application has 
only been made to-day to bringf his sons on 
the record as his representatives. 

The appeal has by law loiiff abated under 
Order XXIT, rule 3, Civil Procedure Code, 
and defendants’ Counsel presses his objection. 
There is no explanation of the extraordinary 
delay except that plaiutilt’s sons are said to 
have been ignorant of the law. 

Plaintifi’s Counsel asks us to accept igno¬ 
rance of the law as a sufficient excuse on 
the authority of Ghulam Shah v. Mallik 
hh-ni (1). We do not under.stand 
the Full Bench to have ruled anything 
more than that under special circimstances 
ignorance of law may be accepted as a 
sufficient cause within the meaning of 
rule 9 (2) under Order XXII. There are, 
incur opinion, no special circumstances in 
the pre.sent case to justify oiicession to 
plaintiff’s sons. Failure to apply the letter 
of the law in such a gross case of negligence 
would be tantamount to refusal to follow 
the law and would involve seveie hardship 
to the defendants, against whom plaintiff 
has already succeeded to the extent of about 
two'thirds of his claim. 

We observe also that this is not the only 
act of negligence on appcdlant’s part. The 
appeal was admitted on the 4Mi Juno 1910, 
long after plaintiff’s death, hut notliing more 
was done fur over a year owing to onii-ssion 
to pay process-fee till Gth August 1911. 
Daring all this time the defendants have 
been allowed to suppose that no appeal liad 
been presented by plairitilT frotji the lower 
Appellate Court’.s decree of 5rh neceniber 
1908. There is a limit to tlie extent, to 
which negligence of this soi t by an appellant 
can be properly overlooked. 

We hold that the appeal abates. Tlie 
defendants have filed ci'oss-objectians but 
these cannot be heard as there is no appel¬ 
lant on the record. Wo allow ca«ts of the 
appeal to d»^feiidant.s, fixing Counsel’s fee at 
Rs. 50 to be recovered from the estate of 
the deceased plaintiff, under Order XXII, 
rule 3 (2/. 

A pi cal distnin'-ed. 


CALCUTTA HIGH COURT. 

Civil Rulr No. 5210 ok 1910. 

April 16, 1912. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

UPENORA CHANDRA SINGH— 
Defendant—Petitioner 
t ersus 

SAKHI CHAND— Plaintiff— 
Oppo.site Party. 

iir-rsu/; prijit-i, application for assessment of —AppU- 
cation in suit—Dismissal of application for default— 
Fresh application, if tnoj be made—Application for re- 
slorntion—Proper course to follow. 

An application for assessment of mesno profits, is 
an application in the suit, although section 2+i, clauses 
(a and(t)) of the Civil Procedure Code of 1882, directs 
that an application of this kind when made should be 
entertained by the Court in its e.xec’utioa depart¬ 
ment. 

Puran Chand v. Roi/ Radha Kishen, If) C. 132 (F. B.l, 
Ilarmunoje Xarain Singh v. Ram Frashad Singh, 6 C. 
Is. 3. 4(52 and Debcndra Nath v, Kbirode Chandra, 5 
Ind. Cas. 272, relied upon: 

Therefore, such an ap|)lication cannot be entertain¬ 
ed .as one for e.xecutiou of the decree whore a simitar 
application previously made had been dismissed for 
th<! default of the plaintiff. 

Hut the plaintilf is entitled to make an application 
for the restor.ition of tijc applicatun which was dis¬ 
missed for default. 

Rule against the j ulgment of the Sab-Judge 
of Bhagalpore, dated May 4bb, 1910, and also 
an Older of the DUtrict Judge of Bhagalpore, 
made on appeal on August 19th, 1910, dis- 
mis.sing the appcil preferred from the order 
of tlie Sub-Judge. 

Babiis Rasayit i Knni'ir Rose and Sailendra 
Knfh for the Petitioner. 

B»hu Naresh Chandra Siaha, for the Oppo¬ 
site Pai t 

.lUOGMFNT. — We areinvited in thi.s Rule 
to set aside an order of the Sub )rdlnatG Judge, 
directing that .an application for assessment 
of mesne profits be registered as an application 
for execution of a decree, notwithstanding 
the dismi.ssal of a siiuilar application previ¬ 
ously made. 11 appears that the suit in wliich 
the plaintiff claimed to recover po.sses.sion and 
mesne profits was decreed on the 2Hth March 
189S Ros^ession was delivered in due 
course. An application subsequently made 
for asse.ssment of (lie m-^sne profits as directed 
in the decree, was dismissed for default on 
the 2oLh .ianuiry 1 JOl. On the ISth April 
following, a fre.sh appiica‘ion was presented 
for ns.ses.sinont of mesne profits which was 
dismissed for default on the 9th May 190>. 
Upon appeal, the order of the primary 


(1) 81 l\ H. 1886. 
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Court was reversed by the District Judge on 
the 2Dd January 1906. That order was con¬ 
firmed on appeal to this (yourt on the 7th 
March 1907 [Z/pendra Cknndra v. Sakhi Chand 
(1)]. The result was that the primary Court 
was directed to proceed with the application 
for assessment of mesne profits. The appli¬ 
cation, however, was ultimately dismissed 
for default on the 7th Januaty 1910, by the 
Subordinat e Judge as his ci der for the pay¬ 
ment of fees to tlie Commissioner has not 
been carried out. Six days later, on the 13th 
January l910, the decree-holder presented two 
applications, one for restoration of the applica¬ 
tion of the 13th April 1904 and the other a 
fresh application for asae.s.sraent of mesne pio- 
fits. On the 12th March 1910, the decree- 
holder apparently elected to proceed with 
the applicHtioii for assessment of mesne 
profits and abandoned the application 
for restoration. The result was that tlie 
application for restoration was dismissiMl on 
that date and on the 4th ^lay 1910, the appli¬ 
cation for assessment of mesne profits was 
directed to be registered as an execution case. 
Tins latter order is now assailed on tho 
ground that it was made without jurisdiction 
inasmuch as the dismissal of the application 
of the 13th April 1904 on the 7ch January 
1910 was equivalent to a dismissal of tlie 
claim for mesno profits. In our opinion, 
there is no room for controversy that this 
contention is well founded and must prevail. 

As was pointed out in the case of 
Bimkuhore Ghose v. Gopi Kant Shtha (2), an 
application for as.sessment of mesne profit.s 
has been commonly treated as an application 
for execution of decree, it is nevertludess clear, 
upon the decision of a Full Henchofthis Court 
in PMmn Chani v. Poy liadhn KUhen (it, 
that an application in lliis behalf is an 
application in the suit, although section 
244, clauses («) and {b}, directs tliat an 
application of tl;e kind when made should 
be entertained by the Court in its execution 
department. The same view was taken in the 
casesof Nnrain Snioh v. Ram Fro- 
sad N(iiai7i :^i7igh (- 1 ;) and JJebeyidra Nath 
V. Khiro.il’. Chayidra (5). ^I'he truo po.sition 
in the present case, therefore, was that on tho 

13th .^pvil 1904, the decree-holder invited 

(1) \2 0. W. X. L. J.UOl. 

(3) lU C. 132. 

14) 0 C. L. J. 4(.2. 

(0) 0 Ind. i'as. 272 


the Court to proceed to a determination of the 
amount of mesne profits recoverable under the 
decree. Tlie Court proceeded to hold an in¬ 
vestigation and a Commissioner was appointed 
for the purpose. Indeed, without previous as¬ 
certainment by a Commissioner upon evidence 
taken for the purpose, it would hardly be 
practicable for the Court to determine the 
matter in controversy. Hut the (Commissioner 
was unable to submit his report in time be¬ 
cause the Older for payment of his fees had not 
been carried out by the plaint iff decree-holder. 
The result was that on the 6th January 1910, 
the Court recorded an order to the effect that 
the Commissioner be directed to return the 
commission and that the case be di.srais8ed for 
default on behalf of the plaintiff. Now, what 
was the 'case” thus dismissed? Clearly, it was 
the claim of tlie plaintiff for recovery of mesne 
profit.q from the defendants. As that oa.se 
was dismissed on the 7th January 1910, it 
was obviously not open to the plaintiff to make 
a fresh application on the 13th January 1910 
because there was no pending suit wherein 
that application could be deemed to have bsen 
made. The view, we take, is supported by the 
decision in Ketval Kishaii Sitygh v. Sookhari 
(6). 'I'ho case of RdMkishore Singh v. Gopi 
Kant ShfiJia (2) is clearly distinguishable. In 
that case, an application had been made for the 
recovery of costs allowed by the decree and in 
that application a prayer had been inserted to 
the effect that the inesue profits recoverable 
under the decree might also be ascertained. 
When the application came to be considered 
by the Court, an order was made for recovery 
of the costs, but the prnj^er for assessment 
of mesne profits was apparently overlooked; 
when the costs had been realised, the applica¬ 
tion was accordingly treated to have termi¬ 
nated. Subsequently, in anssver to a fresh 
application by tlie decree-holder for assess* 
nieiit of mesne proli'-s, it was urged by the 
judgment-debtor that the dismissal of the 
previous application which embodied a prayer 
for assessment of me.siie profits was equiva¬ 
lent to a dismissal of tlie claim for mesne 
profit.«5. This was ovenuled by this Court 
and the course adopted appears to be sup¬ 
ported by the observations in Fryag Singh 
V. llaju Siyygh (7), (hough the reasons as- 
.signed were not quite consistent with the 
principle t»f the decision in PKr<i» Chand v. 

(G) 21. (5. 173; 1 C. W. N. 213. 

(7) 25 C. 203. 
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Bey Badha Kishen (3). The case of Barn 
Krishna Qhnse v. Gopi Kanth Soha (2) plainly 
19 of no assistance to the decree-holder in the 
case before us; but if it lays down any rule 
of law inconsistent with the decision of the 
Full Bench in Puran Chand v. Boy Badha 
Kishen (3J, it canuot be treated as a binding 
authority- In the case before us, the Court 
had been invited to adjudicate upon the 
question of amount of mesne profits recover¬ 
able by the plaintiff from the defendant. 
The Court took steps to ascertain the 
amount, but could nob determine the sum 
because of laches of the piaintiff. Under these 
circumstances, we are of opinion that the 
dismissal of the case on the 7th Januaiy, 
1910 was equivalent to a dismissal of the 
claim for the mesne prefits, and a fresh ap¬ 
plication in the same matter was not ad¬ 
missible. The Older of the 4th May 1910 
must consequently be discharged as made 
without jurisdiction. 

The question next arises what further 
direction, if any, should be given in this 
matter. It is clear that the application for 
restoration to which we have refeired was 
abandoned because the plaintiff erroneoufly 
believed that the proper procedure to follow 
was to make a fresh application ftu assess¬ 
ment of mesne profits. That application, as 
we have just held, canrot be enteitained. 
Consequently, in the interests of justice, the 
order of the 12th March 1910 by which the 
application for restoration was dismissed 
should also be cancelled. 

t*. The result is, that the Rule is made abso¬ 
lute. The orders of the 12th Marcli and the 
Ist May 1910 are both discliarged; the ap¬ 
plication of the 13th January 1910 for 
assessment of mesne profits will stand dis¬ 
missed; but the application of the same date 
for rfstorarion will aland revived aiul the 
Court will now procred to consider that 
application on the merits. The petitioner is 
entitled to the costs of this Rule. We assess 
the hearing fee at two gold viahurs. 

Utile viude ahsvhde. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1009 op 1909. 

April 15, 1912. 

Present :—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
MEENAKSHISCNDARA NAOHIAR— 

Appellant 


versus 

SA. RM. CH. CHIDAMBARAM OHETTy 

AND OTHER? — RESPONDENTS, 

L'indlofd and lennnt—Lense^Lnndlord’s obstruction 
to tcnant'.s j)cacefitl cnjoifincnt—Rlfdit of tenant to loith^ 
hold rent—lti'jht of deicndant to plead ns set-off damages 
SHi^tained in action for rent -Apportionment— Construe- 
five ecirtion -Abandonment bij tenant—Transfer of Pro- 
pertu Act [H' of ss. lOS {h) .y re), 111, 114. 

Tiie Transfer of Property Act, (IV of 188 3\ does 
not deal with the question of tho lessee’s right to 
withohl payment of the whole or part of the rent, 
wlicro his possession of the premises has been seriously 
ob.structed by tlie landlonl. Section IDS does not deal 
with the defence to an .action for rent. It enacts that 
the lessor is bound, on tho lessee’s request, to put him 
in possession of property, but does not say that, if ho 
does dot do so, the lessee is not bound to pay the 


The Transfer of Property Act has made no change 
n the rule that non-delivery of possession of the pre- 

•% m\ frk •% eiil t ft\r rPilfc. 




Qiidor clause (c) of section 108 of the Transfer of 
Property .Act, the actual prior payment of rent is not 
a c(Midirion for tho lessee’s right to enjoy inoiit without 
interruption. The clause iloes not purport to confer 
any right or cast any liability on the lessor or lessee 
as a matter of law, hut to state that a certain contract 
.sliall be taken to liavo been entered into between tho 
partie.s. If the clause is to be read as importing a 
condition, it can only be so read in cases whore tho 
lessee claims actually to cnfoico his right to 
damages for breach of the covenant for quiet en¬ 
joyment. 

The method of obstructing tlie tenant’s enjoyment 
without actually evicting or turning him out is known 
as constructive eviction, i.e., where tlie landlord com- 
mits wrongful and unlawful acts wliicli deprive tho 
tenant of the b(>nc(jcial use ami enjoyment of the pro¬ 
perty. In such cases of constructive eviction, the 
tenant enjoys immunity from (he payment of rent 
until the landlord agaiti permits him to have quiet 
enjoyment. 

Pli nil put Si ntjh V. M-ihoinrd h^ii'iiii Ispaliani, 24 C. 

Harm Kninc'iri Chi^n dlinravi v. Purna Chandra 
Snrbaitija,'28 C. \8S-. Rai Clinran Snr HJaziimdar v. 
The .[<huii-istra^or~Cfiii'rnt nj Hengal, B6 C. S.jG; 13 C. 

W. X 0 0. L. .1. r.7H: '2 Iiid, Cas, 169; Haho. 
n.ed Z'aiilia .Ifi’o/t v. SnhUantiessa Bdn, 14 C. \V. X. 
•lUhoTnd C.io.'ji; n ‘Ij. .T. f>0(); Parna Chandia 
Sarl’ijita v. Jlasik Chandra Chnlraharti, 13 fb L. J. 
119; 9 Ind. (.'as. rOS; '/..-mindar of Vizianagaram v. 
Rchi^ra S’triiaiiamwin'i Ihirraht, 20 ^1.587; 12 M. L. 
J. 2-19; Do-r^,,n V. n.v--’r, 110 E. K. 996; 2 X. 
il. ij-*!*; o B. Sr. .Ad. .“>84; Rd'/e v. BoHean, IG Q. P. 
1) 117: d.j L. T. Q. P. r,00; o3 L. T. 9(>7; 34 W. U. 1^3; 
and O’/ftoj/u (hnran v. Koilash Chunder Dcy, 

14 C. 751, relied upon. 
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The tenant, however, is not entitled to withhold pay* 
meut of the entire rent duo to the landlord, w’hcrc the 
obstruction caused by the latter has entailed on the 
tenant damages in a lesser amount than the amount of 
rent due by him. 

If the landlord docs not put the lessee in possession 
of the whole of the premises leased, the latter is nut 
bound to pay any portion of the rent. If the landlord 
is unable to do so, the tenant may he entitled to re¬ 
scind the lease, but he cannot insist on keeping posses¬ 
sion of a part of the premises and yet refuse to pay 
rent for that pai’t. If, after putting the tenant in pos¬ 
session of the property leased, the landlord obstructs 
his enjoyment of a porti(m thereof, it is open to 
the tenant to say that ho is not willing to enjoy 
a portion of the premises, paying proj>ortionutc 
rent, but would treat the whole lease as rescinded dur¬ 
ing the ])eriod of such obstruction, but, in that case, 
it is his duty to restore to tlie laiullonl the part of the 
premises still remaining in his occupation and not ' 
retain possession of it until he is again ptit in posses* 
sion of the whole of the leased property. 

Where a tenant remains in a|*oi tion <if the premises 
leased after obstruction by the lamllord, the landlord 
is entitled to rent for that portion either on the con¬ 
tract of lease or ascom]K nsationf»)r ii.se andoccupation 
and in such cases llie tenant is t*.«^topped from j)leading 
that he is not liahle for the rent of tliat portion. Ilis 
right in law is to damages, while he i.s lial)le to pay 
the rent and it is only a rule of eonvenionco that ho 
should be allowetl to enforce his right for damag<*s 
by sotting them off in the landlord’s action for 
rent. 


Sarip Jan V. Aflfth-UiUDin, <\h. ,h llo; 8 Ind, 

Cas. 30, dissented from. 

j\>a?c y. jt/nri-t-nz/r, 1 M. A- W. 717;2 (Jale, 174; 0 L. 

J. Kx. 2bd; luirDiihn iidi lictjmn V. Konilc^ii art Pcfshrnl, 
21 C. lOOo; 21 I. A. ]1H; (htjaniintl Jho y. Lallti 
Gobitid Pershad, 12 W. ]{. JOS); liasscxwn-i v. 
.Soin-emba U L. J. Gill; .5 Ind. Ca.s. JOo; 

lint Chnrnn Sar Zfmunidny v. Adniiiiisfrofcr-Ccnc^al of 

HMV. 13C. W. N. do:*; 9 C. L. .T. n7S; 
2 Ind. < as. 1C9; Mul'ioitndhya v, 

Matfinra Xafh Xa>; Mnzitindar, ] ;t C. W. N.' 702- 
9C. I.. J. o85; 2 Ind. t'as. 123; Kali 
Khusnalish v. Mafhnrr Xalh .VcM, 34 
and lAuupttt Sinyh y. Mahomad Katim 
24 C. 29C, referred to. 

Second nppeal ngain.st the decree of the 
District Court of Madura, in A. S. No 524 
of 1908, presented against the decree of the 
Subordinate Judge of Madura (Mast) in 0. S. 
No, 27 of 1908. 


Pro atm na 
C. 191 
Ispahoin, 


Messrs. P, 11. Xrinirtti-a Aiynugnr, T, 
Jia^igachariar and lY. T. Shamnnna, for 
the Appellant. 

Mr. C. V. Annntakrislina for the 

Jlespondents. 


JCDGMKNT. — Tlie question for decision 
in this second appeal is, whetlier the plain¬ 
tiffs aic entitled to recover from the defen- 
flaiit the rent of two villages for U'asli 1315. 
Tlio defer ce to (he claim is tliatthe plaintifPs 
Ifcsscis seriously obstructed the enjoyment of 


the villages by the defendant in that year, by 
which she sustained loss to the extent of 
Rs. 1,300 and that the plaintiffs are, 
therefore, not entitled to claim any rent for 
that year. The amount of rent due for 
the year, according to the coi\tracb of lease, 
was Rs. 1,245-12 3. The plaintiffs are 
alleged to have obstructed the lessee’s enjoy¬ 
ment, bath of certain Karavalu trees and 
the paddy lands. With regard to the 
former, both the lower Courts have found 
that (he obstruction was not of a substantial 
character. With respect to the paddy land, 
both Courts have concurred in finding that 
the plaintiffs, having brought the vil* 
lages to sale for arreais of rent for 
previous faslis in November .£05 and pur¬ 
chased them at the auction sale, took steps 
to exercise their tights as purchasers ar d 
sent an order to the Curnam, E.xhibib X'», 
dated (he 26lh November 1905, diieciing 
him to conduct all operations in the 
villages under their order, as they had be¬ 
come the owner.s. They then moved (he 
Magistrate to restrain the defendant frera 
interfering with (heir enjoyment of the 
villages, alUgii g that, tliey were in posses¬ 
sion as purchasers. The Magistrate took 
steps in consequence to preserve the peace 
ami the defendant, while she denied the 
plaintiff’s posses.sion of the villages, consented 
to the preduco on the lands being barvestfd 
under the .supervision of a Village Munsif. 
The Curnam refused to send the usual 
accounts to tlie defendant. On account of 
the delay in the harvesting of the crops in 
consequence of the obstruction apd on ac¬ 
count of rains, the defendant sustained some 
damage. We may note that the rent sale 
was subsequently set aside as irregular and 
illegal. The Subordinate Judge does not 
find what loss fho defendant sustained. He 
says that the delay was only for about three 
weeks, and that the plaintiffs themselves 
did nob collect any portion of the rent 
from the rt/ats in possession; and he con¬ 
cludes;—“I find it impossible to hold 
the d( ftndanCs enjoyment was so materially 
inter fei ed with by any permanent act o 
the plainlilTs or their men as to lead o 
tlie coiicUision that the defendant 
ablo to have peaceable enjoyment in 
and that the plaintiffs’ acts amount to suoli 
uii obstruction to enjoyment as to saspen^^ 
the plaintiffs’ claim for rent for that J ©ft*** 
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He was of opinion that the defendant’s 
proper course, if elie sustained any damasre, 
was to take independent steps for recovering 
it. He held that the defendant would be 
entitled to suspension of rent for the 
period when there is substantial and material 
obstruction to her enjoyment by the land* 
lord. 

The District Judge observer that the 
defendant has not shown that she sustain¬ 
ed a larger damage than a sum between 
Rs. 500and900and says:—"! do not onsider 
that tlieplaintilVs’iiiterferencecan be reg-vded 
as a substantial interference of (lefendiat’s 
enjoyment of tlie village, and it appears at 
most to have been a temporary obstruction 
which was soon removed and for which 
she may obtain damages.” We are unable 
to agree that, if the plaintiffs’ obstraotion 
caused a loss of Hr 900 or tbereab>ats, 
the obstruction would neb be of a substa itial 
character, the total income of the village 
being about R^. 2,*200. The learned Judge 
apparently did not think it necessary te 
record a definite finding on the question of the 
amount of the loss sustained by the defendant, 
because, according to the view bo took of 
the interpretation to be placed on section 
103 of the Transfer of Property Act, even 
if there was substantial obstruction of the 
defendant’s enjoyment by the plaintitfs, that 
would he no answer to this suit for rent. 
Clause (c) of that section eaaers that the 
lessor shall be deemed to cintract with the 
lessee tliat, if the latte*' p:iy.s the rent re¬ 
served by the lease and performs the 
contracts binding on the lessee, be ruuy 
bold the property during the time limited 
by the lease without interruption.” Clause 
(D provides tl»e lessee is hound to pay 
or tender, at the pioper time and place, 
the premium or rent to t}»e lessor or his 
agent in this behalf.” Taking the two 
clauses together he hel l that *in order that 
a lessee miglit claim tho benefit of an 
implied covenant for uninterrupad ei:j)y- 
ment of tlve leased property, it is necissary, 
as a condition precedent, that lie .slr'»nbl 
comply with the provisions of section lOS 
(6), viz., tliat he should p»y or tender at rhe 
proper time and place the rent payable bv 
him. At the same time, he thiukH that the 
lessee might sue for ilimages erased b/ 
the obstruction. We cm hardly .suppjse 
that the Judge means that the tenant 


should fir.sb pay the rent, and then claim 
re-payment of it, in virtue of the covenant 
for quiet enjoyment. Probably, what he 
means i.s, that the tenant, after paying 
the rent, may claim agtinst the landlord 
damages for the breach of the covenant for 
quiet enjoyment. If clause (r) must be 
construed to require that tlie contract bet%veen 
tho lessor nod lessee .should bs taken to be 
that the prior payment of rent, is a con¬ 
dition preceient for the tenant’s right or 
quiet enjoyment, we have no doubt that this 
condition can apply only where the tenant 
attempts to enforce the covenant for quiet 
enjoyment by a claim for damage?. It 
may not be unreasonable to say that, 
bafiore the tenant actively asserts his claim 
t> damage.?, he must perform his own 
obligation to pay or tender the rent duo to 
the landlord, though it is dillicult to see the 
necsssity for doing so, espocially, where 
the dim-ag-^ Bustained exceeds the rent re¬ 
served. We are not convinced that, oa the 
right construction of clause (c), the actual 
prior payment of rent is intended to be a 
condition for t'oe right to enjoy without 
interruption. The clauss does not purport 
to confer any right or cast any liability 
on tlio le.ssor or lessee as a matter of law, but 
to state that a certain contract shall be taksn 
t> have boen entered into between the 
parties, Now, suppose an instrument of 
lease s.ay.s ‘if yon pay the rent and perform 
your covenant.'^, you may bold the property 
for 20 years.’ This need not neees.sarily 
mean anytliing more than that if tlie lessee 
i.s unwilling to pay the rent reserved or 
to peiforni bis other covenant.s, i.e, obliga¬ 
tions under the lease, be would have no 
right of quiet enjoyment. We can hardly 
think of any good reason for enacting a 
provision that the failure to pay a single 
instalment of rent should deprive a lessee 
of tile right to continue in enjoyment of the 
leased proptrty. Ir. is hardly necessary 
to *ay that such i.s not the English 
law. d'he right to re-enter on nou- 
piyment of rent is ciufiiied, according 
to that law, to c.ise.s where there is an 
e.'cpress ovenaut f.)r re-entry. Section 111 
clause ((/) shows that the law is the same 
in this ountry. Ssetion 11-t goes farther 
and provides in such ers.-s f )r granting relief 
to the le.ssoc against fot feiture for non¬ 
payment of rent; the usual clause iu iu- 
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Bi.ruments of lease in Kogland was paying 
the rent, etc., ‘you shall be entitled to hold, 
etc.’ The Courts have not construed this to 
mean that actual payment of the rent is a 
condition for the right to hold for the stipulat* 
ed term, ^'ee Diwion v. (1) and Edge v, 

Boileau (2). No doubt, where an unusual 
privilege, such as a right to a renewal of 
the lease, is granted, if the le.ssee pay the 
rent in time, the Court may be inclined 
to continue tlie observance of the covenant 
as a condition to be satisfied to entitle 
the lessee to the privilege. See Bustin v. 
Bidicell (3). We think tliere are good 
grounds for holding that, notwithstanding 
the conditional birm of the clause in clause 
(c) of section 108, it was not intended to 
make the right to the benefit of the co¬ 
venant for quiet enjoyment conditional 
on the actual payment of the rent. At 
any rate, we are clearly of opinion that, 
if the clause is to be read as importing a 
condition, it can only be so read in case 
where the lessee claims actually to enforce 
his liglit to damages for breach of the 
covenant for quiet enjoyment. 

Tlie Transfer of Property Act does not 
in reality deal with the question the 
lessee’s light to withhold payment of the 
wholo or part of the rent where hia posses¬ 
sion of the premises has been seriously 
obstructed by the landlord. Section 108 
does not deal witli the defence to an action 
for rent. It enacts that the lessor is 
bound, on the lessee’s request, to put 
him in possession of property, but does 
not say that, if ho does not do so, tlio 
lessee is not bound to pay the rent. But 
there can be no doubt that the 'I’ransfer of 
l^roperly Act lias made no change in tlie 
rule that non-delivery of posse.^sion of the 
premises is a good answer to a suit for rent. 
^’ee the Zt'inhidar of Vizin'ig iratn v. Behara 
Stiyi/onorayiiua Bafrnhi (-t). 

Tlie basis of the defence, where the le.ssor 
has obstructed the lessee's enjoyment, i.s that 
in cases of continuous ielatioi ships involving 
niutiiv.l I'iglits and obligations, a party who 
lejunliates and acts in violation of hir. .eddi- 


(1) 110 K. OOOj 2 N. M. 050; 0 H. y\4l. 

(;!) 10 C,'. i>. 117; 0.0 L. J. 11. OOO; 03 L. T. 0'>7; 

31 \V. I?.. 103. 

13) IH Cli. I>. 238; -I I L. T. 712. 

^•1) 20 Al. 087; 12 LL. L. J. 210. 


gations cannot clairn to enforce his own 
rights against the other party. Hence, a 
^ 09^00 who abandons his lease is not entitled 
to complain of dispossession by hi.s landlord. 
See Ohhoy'i Ckaran BItooia v. KoUash Ghunder 
Bet/ (5). To use the language of Mr. Adam 
in his Landlord and Tenant, a rent service 
is something given by way of retribution 
to the lessor for the land demised by him 
to the tenant, and consequently the lessor’s 
title to the rent i.s founded upon this that 
the land demised is enjoyed by the tenant 
during the terra included in the contract, 
for the tenant can make no return for the 
thing he has not. If. therefore, the tenant 
bs deprived of the thing, the obligation to 
pay the rent ceases, because such obligation 
had its force only from the consideration 
which was the enjoyment of the thing 
demised. In England the defence is raised 
in the form that the tenant has been evicted 
from the premises and is, therefore, entitled 
to suspension of the rent during the period 
of eviction. See Woodfall’s Landlord and 
Tenant, page -176; For on Landlord and 
Tenant, page IH. But eviction has been 
found not to be an appropriate word and the 
Courts hold that there is constructive evio- 
tion where the landlord, without turning the 
tenant out of possession, commits unlawful 
and wrongful acts which deprive the tenant 
of the beneficial enjoyment aud use of the 
property; such wrongful acts amount in law 
to constructive eviction, and the tenant en¬ 
joys immunity trom the payment of rent 
until the landlord again permits him to 
have quiet enjoyment. This principle has 
been enunciated in a series of cases. ^ ee 
hhunptd Bingh v, Mahomed Kazim Ispanatn 
(Cj; llarro Knmari Ghoicdhrani v. Purna 
Chandra Barhogya (7); Rai Charnn Sar 
Mazumdar v. Admuddrator-Gerieral (f Bengal 
iS)-, Mahomed ZeanUa Miah v. Snkhannessa 
Bibi {9)] Puma Chandra Sarbajna v. UasHc 
Chandra Chakraharti (10). We are clearly 
of opinion that the Transfer of Proper y c 
has made no modification of the law m 
ivspeci. The learned Vakil for tb® lespon 

(r,) lie. 751. 

e>) 24 C. 25 KJ. 

(7) 28 C. ISS. « A T T 578- 2 

( 8 ) 31)0.850; 13 C. W. N. 8o3; 9 0. L. - 

Itul. Cas. 109. r* T J. 600. 

(5)) 14C.W.N.41G; 5 Iiul. Gas. 3o-5 H • 

nm 13 (I L. . 1 . lift: 9 lud. Caa.oOo. 
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ents contends that, as the obslraction in this 
case was only for a short time and the 
tenant obtained possession of the villages 
afterwards and was in enjoyment daring the 
remainder of t\i& josli^ she is not entitled to 
withhold payment of the whole of the rent. 
We do not deal with this contention at 
present, because, before disposing of the 
case finally, we consider it desirable to re¬ 
quest the District Judge to submit a clear 
finding on the question, what damage did the 
defendant sustain in f<isli 1315 in con¬ 
sequence of the plaintiffs’ obstruction of her 
enjoyment and we accordingly do so. 

Mr. Anantakrishna Iyer further contends 
that, as the defendant consented to tlie har¬ 
vesting of the crops by the village ilunsif, 
she cannot now complain of obstruction by 
the plaintiffs, but the obstruction commenced 
several weeks before the defendant’s consent 
referred to and the consent can be construed 
only as a forced abandonment of the premises 
for a time in consequence of the obstruction. 
According to some authorities, abandonraeiit 
is even necessary to enable a tenant to claim 
immunity from rent. See Mr. Adam on Land¬ 
lord and Tenant, page 1293. The finding 
will be submitted within one month from the 
date of the receipt of this order. Seven days 
will be allowed for filing objections. Fresh 
evidence may be adduced ou both sides. 

In compliance with tho above judgment, 
the District Judge of Madura submitted the 
following 

FINDING. 

A finding has been called for on tho ques¬ 
tion, what damage did defetidant sustain m 
FasU 1315 in consequence of the plaiiiL- 
iffs’ obstruction of her enj)ymenb. 

There is not much material f«jr an answer 
to this question. Defendant’s Vakil claims 
Rs. 1,422 or 158 kahnns at Rs. 0 a kihi'n. I 
do not think it is of niuch use attempting to 
estimate the loss in h<dims at a certain rate 
per k ilam. Exhibit 0 supplies a safe found¬ 
ation for an estimate. It sho.vs that the 
average income of the village was taken at 
Rs. 2,878*10*1. Now tlie evidence of tiio 
Village Mansif, who harvested tlie crops, 
(D. W. No. 2) is that half of the village was 
harvested without loss and that tho lor^.s on 
the lemaiiKler was 50 per cent. 1 Ins makes 
tho total lo.ss 25 per cent. Ou tho basis of 
an average income R^, 2,87i), Chi.s would 
represent in louud figures Rs. 720. 


I would, therefore, find that defendant’s 
loss was Rs. 720. That such loss was due 
to the obstruction of the other party is, I 
think, obvious. The harvest was delayed 
from l5t to 19fch March and not finished till 
considerably later, and ths damage may be 
attributed entirely to the delay. 

This appeal coming on for final hearing 
on Monday the 1st April 1912, after the 
return of the finding of the lower Appellate 
Court upon the issue referred to it by this 
Court for trial and, having stood over for 
consideration till this dtUy, the Court delivered 
the following 

JUDGMENT:—The District Court has 
submitted a finding that the lo.ss sus¬ 
tained by the defendant in consequence of 
the abstraction to the enjoyment caused by 
the plaintiffs was Rs. 720. It is cuntended 
for the defendant that, a.s there was material 
obstruction to her enjoyment of the leased 
premises during Fasli 1315, she is entitled 
to an entire suspension of rent for the year 
and the plaintiffs are nob entitled to recover 
any amount. This contention was urged 
before our order of remand, but we reserved 
the consideration of the question uubil the 
return of the finding. As already pointed 
out in our remand order, the Transfer of 
Property Act does not deal with the question 
of the lessee’s right to withhold payment of the 
whole or part of the rent when his possession 
has been obstructed by the landlord. For 
the appellant, several decisions of the 
Calcutta High Court have bseii cited in sup¬ 
port of the contention, that she is not bound 
to pay any portion of the rent. The question 
dees not seem to have been definitely decided 
by this Court in any previous case nor ap¬ 
parently by the High Court.s of Bombay and 
Allahabad. As observed in the remand 
order, rent is paid by the tenant in con¬ 
sideration of her enjoyment of the land 
demised to her, and vice verei it must be held 
that the paymsnt of the rent is tho considera¬ 


tion which the tenant is bound to render to 
the landlord in lieu of her enjoyment of the 
land. /hL/ift/urtV, theroiore, it appears to be 
reasounble, tl:a^ wl^ere the tenant continue.s 
in the occ'ip:i'.i )ri ot the land demised to him 
and receive! tiio income thoi’eof, be should be 
bnind to pay icub to tho landlord even 
ih.ougii Iti-s incoM»e may have suffered .some 
diininuti"n in consequence of the landlord’s 
obstruction. But, it is argued, that we 
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Bhould follow Mie decisions of the Courts in 
Kogland which, it is said, have laid down 
that, wheie there has been such material 
obstrncHoii by the landlord of the tenant’s 
enjoyment as would bo regarded as tanta* 
mount to eviction, the landl>rd should not 
bs entitled to recover any portion of the 
rent. It cannot be contended that those 
decisions are binding on the (’ourts in India, 
and, before we adopt them, it is oar du^y 
to consider whether they are based on 
general principles applicible to this country. 
If the tenant's enjoyment is obstructed, he 
ia, no doubt, entitled to damages for such 
ob.struction; hot it doe.s not appear to follow 
from that, wliile in en.i )ymeat of his 
landlord’s premises, ho sliould be entitled to 
withhold a'.togetlier the cmsideration due to 
the landlord for such enjoyment Where 
rights ni n-m over property are created by 
contract of parties, ordinarily each party is 
entitled to enforce his rights as against the 
otiier and neither party can lefuse to perform 
his obligation on the ground that the other 
party has not pc;rf )rme.l his. Such is, un¬ 
doubtedly, the law in the case of a contract 
of sale and also in the case of mortgage.s, 
except, per haps, in one respect that, whei e the 
mortgagee has tailed to advance the whole 
amount secured hy the instrument of the 
mortgage, the mortgagor cannot bs compelled 
to re-pay more tlian the amount advaiiced. 

In the case of a lease, which involves a 
relationship giving rise to r-ecurring obliga¬ 
tions between the lessor and lessee, the 
law applicable to covenants has been 
applied to so as to modify that applicable to 
rights i'« rer/i. The ordinary rule obtaining 
with regard to ol>ligation3 arising from 
covenants is, no doubt, that one of the parties 
to contract cannot demand of the other party 
the pel fot maiico of his obligations unless^ he 
has himself performed all his own obligations 
or ia prepared to do .so and tl»e repudiation of 
his obligittions by one party may, in some 
cases, entitle the other to rescind tlie contract. 
Applying this rule, it may be beld tliat if tho 
landlord does not put the tenant in possession 
of ti.o whole of the prem^es lea.sed, tho 
latter is not bound to pay any portion of the 
lent. If the landlord is unable to do so, 
t.lie tenant may be entitled to resciiuUbo 
lease, but it. does not follow that he would 
bo entitled to insist on keeping possession 
of a part of the premises and yet refuse to 


pay rent for that part. When the landlord 
has already pub tha tenant, in possession of 
the proparty leased, his initial obligation to 
the tenant has been performed ; but, as the 
relationship is continuous, it will be a breach 
of his obligations arising from the relation¬ 
ship of lessor to deprive his tenant subaquent- 
ly of the possession of any portion of the 
leased premises. But if he dies .so, what 
is the resulting right of the lessee ? It may 
be open to him to say that he is not willing 
to enj iy only a portion of the premises 
paying pr.oporlioate rent and that, until the 
landlord restores possession of what he has 
wrongfully taken, he is not willing to 
perform the obligauons of a lessee at all but 
would treat it as rescinded during such time. 
But, in that case, it seems to be clear that it 
should be his duly to re.store to the landlord 
the part of the premises still remainiog in his 
ocoupalion and not to re‘^^ain possession of 
them until he is put in posse.ssion again of 
tlie w'hole of the leased property. It 
must be admitted that this is not the 
manner in which the law has developed in 
England. 

It would seem that the reason for the rule 
adopted in England was originally connected 
with the feudal system which once prevailed in 
that country. In Bacon’s Abridgment, Vol. 
VII, page 62, it is stated that no man may 
be encouraged to injure or disturb his tenant 
in his possession whom by the policy of the 
feudal law he ought to protect and defend. 
Other reason.s were subsequently given in 
support of the rule. 

Thus the Chief Justice Haine says in 
Hoiigkimv. Uubsoi (11) “if the lessor 
enters into n part by wrong, this would 

suspend the whole rent, for, in such a case, 

he shall not so apportion his own wrong ns 
to enforce the lessee to pay anything for 
the residue ” Baron Gilbert in his Treatise 
on Kents gives a third reason. He says 
(page 178) ;—“Becau.se by the dembe every 
part of the land was equally chargeable with 
the whole rent, therefore, the lessor shall not, 
by bis own act, discharge any part from tho 
burden during the continuance of such 
contract. It will thus be seen that the 
original reason for the rule in England 
baaed on the obligation of a lord to his 
tenant according to feudal prinoiplos is oot 


(11)1 Ven. 2711. 
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applicable in this connfcry. Ihe later reas3n 
hardly met fche injastico of the tenant 
keeping possession of the landlord s land 
and still refusing to pay any rent for it. It 
need hardly be said that there is no general 
principle of law against the apportionment 
of rent. It is allowed where either the 
reversion or the tenancy has become severed 

80 that different persons are in possession of 

portions thereof and the severance may 
take place either by law or by the act of 
the parties. See HaUbary’s Laws of 
England, Vol. XVIIl, page 4S4. The 
disallowance of it, where the landlord has 
deprived the tenant of a portion of the 

premises and the tenant, without giving up 

possession of the remainder retains it, is 
apparently due to historical causes which 
affected the development of the English 
law. A different rule is adopted in America. 
In Mr. Adam’s Landlord and Tenant, page 
1293, the law is stated thus: “ It is an 
elementary rule in regard to constructive 
eviction that the tenant must abandon the 
possession of the premises to the landlord 
for he cannot claim that he has been forced 
to go out while he remains in.” In Ameri¬ 
can Cycloprelia of Law and Procedure. Vol. 
XXtV.page 1130, it isobsei ved; “There can be 
no constructive eviction witliout the surrender 
of possession of the premises by the tenant. 

Even in England it does not seem to be ab¬ 
solutely settled that the landlord would not be 
entitled to any portion of the rent where tlie 
tenant has not b^en deprived of possession of 
the whole of the land. L >rd Edier preferred 
to express no opinion on it in S.iynton v. 

Morgan (12). ^ 

B’oa in his work on ‘Landlord and Tenant’ 
8vys that the question was not really decided 
i tj the eai lier English cases, Ne ile v. Mac'cen:ie 
(l3) and Jteacc v Biril (14) and lie cites tlie 
case of Stolc(>$ v- Co'>p**r (lo) as an authority 
for the opposite view. Again, apportion¬ 
ment of rent is allowed where the eviction of 
the tenant is not the result of a wrongful act 
of the landlord but of a person holding by 
title paramount. In Iniamh'indi Ih'gtmi v. 
KanUswa^i Pershud (16), the Judicial Cora- 

C12) (18S9) 22 Q. B. D. 74; o3 L. J. Q- B. 139; 37 
W.'R. 148; G3 J. V. ]6G. 

(13) 1 SI. and W. 747; 2 Gale 174; 0 L. J. Kx. 203. 

(14) 1 C. SI. & R. 31: 4 Tyr. 012; 3 b. J. Ex. 282. 

(16) SCamp. 5l3n. 

(10) 21 C. 1005; 21 I. 118. 


mittee of thePrivy Council apparently did not 
consider that there wae any such rule applicable 
in this country. The case was decided on the 
footing that the tenant was evicted from a 
portion of the premises and the landlord was 
held entitled to a decree for rent for the 
portion of which the tenant was in possession 
although the question now under discussion 
was not definitely raised and decided. In 
Gopanund Jha v. Lalla Qobind Perskad (17), 
the tenant was evicted from the part of the 
land by title paramount. Sir Barnes Pea¬ 
cock held that the landlord was entitled to 
rent for the remainder, following the E.nglish 
rule. The Calcutta High Court has also 
held that apportionment might be allowed 
where a tenant’s loss of possession is due to 
the wrong of a third party or to an act of 
nature, as for example, by diluvion. See 
Rasseswari v. Surendra Mohun (18). 
The Calcutta cases generally lay down 
that, where there has been an eviction 
from even a part of the premises, the whole 
rent is suspended. See Sarip Jan Bibi v. 4/- 
tahuddin Mtah (19) and earlier cases ci'ed 
therein. But it can hardly be said that ttie 
rule has been settled in that Court. In 
Ra^ Ch'iran Sar Mazu'ndar v. Adrninistrntor- 
General of Bengal (8), Harington, J., abstain¬ 
ed from expressing any opinion on Mio 
question. In Annada Prns-ul Mukhopa ihy t v. 
Mathura Nath Nag Maztimdar (20), Chifcty 
and Vincent, J.l , \vero of opinion tliat tlie 
English rule was not applicable to tho 
country. After referring to tlie earlier case.«», 
Cliitty, J., observe.s: “I do not propo.se to 
enter upon an elaborate di^cus.siou of tho 
English cases. U: may be questioned how 
far the technicalities to be found in the 
Englisli law should be allowed to affect tlie 
relations of landlord and tenant in this 
country. In one re.spect, the prijiciple 
underlying the English deci.sions appears to 
be inapplicable to the present case. Evic¬ 
tion is regarded as a wrong done by the 
landlord to his tenant for which the former 
is to be penali^ed.” Justice Vincent took 
the same view. In Kali Prnsartna Khat-na- 
liih V. Mathura NathSen (21), wherea tenant 

(17) 12 W. K. 109. 

(18) 11 C. L. J. OUl; 5 Tml. ('ns. K'5. 

(19) 13 C. L. J. 115; 8 Ind. Cns. 30. 

(20) 13 C. W. N. 702; 9 U. L. J. 585; 2 lud. Cas. 
123. 

(21) 34 C. 191, 
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waa deprived of the possession of a portion 
of the holding by other tenants of the 
landlord whose leases were made sabaequeut 
to his own bnt remained in possession of the 
remainder, Brett and Sharfuddin, J*I. held 
that he was bound to pay rent for that 
portion, lu Phiioip'it Siiigh v. Mahomel 
Knzim Is’pahnzn (6), Ghose and Hill, JJ, 
allowed apportionment where the rent had 
been separately fixed on the portion from 
which the tenant was evicted and the 
portion of which he retained possession 
although the covenant for rent was entire. 
In our opinion, it is difficult to hold on 
principle, that the landlord is^ not entitled 
to any portion of the rent it the tenant 
remains in possession of a portion of the 
land let. He must be held entitled to it on 
the contract of lease, since the tenant prefers 
not to throw up the lease daring the period 
of eviction or as compensation for use and 
occupation and it would, in our opinion, be 
reasonable to hold that the tenant, wlieie 
he retains possession of a portion of the land, 
must be estopped from pleading that he is 
not liable for the rent of that porti.)n. Strictly 
fipealcing, where the teiiant has once been 
let into occupation of tlie premises leased 
to him. his right in law, wliere he is deprived 
of pnsse.ssion of a part thereof is only to 
damages while he is liable to pay the rent; 
anti it. is only a rule of convenience that 
he should be allowed to enforce hia right to 
damages by setting tliem <»tf it» the lantllonrs 
action for rent. We, tlierefon*, hr)ld that, 


deducting tlie amount of Its. 7*20, the 
damages fountl to have been sustained by 
defendant, the plaintiff is entitle! to I’ent 
claimed for Pmli 13lr>. 'I'he decrees of the 
low er Courts will lie motlifieil accordingly. 
TiiO plaintiffs and defendant will pay and 
receive proportionate costs in all the Courts. 

Dt’Ct'ics modifte.L 


CALCUTTA HIGH COURT. 
SfscOMD Civil Appeal No. 21 op 1910. 
December 22, 1911. 
Preyeni;—Mr. Justice Mookerjee and 
itr. Justice Carnduff. 

TULSI SINGH AND OTHEKS— Plaintiffs 

Appellants 


versus 

Tkaliur DAYAL SINGH and anothbr— 
Defendants—Respondents. 
Title^rriority^PurchdUC of holding — Plainti^s 
vircha:ie at mortgage decree sale—Defendant's purchase 
It co.shnrcr landlord's rent decree sale—Question of 
^ransferahilitg of holding, if can he raised hy defendant 
—Defendant, representatii'e-indnterest of judgment- 
Uhtor—Estoppel-Defendant bound by same estoppel as 
Uidgmcnt-debtnr. 

'iho plaiutitTs purchased a holding m execution ol a 
decree on a morigago held by them .against the ad' 
rnittod tenant. Tho dofemlants subsequently pur- 
chased tho same holding in oxooutioii of a decroo for 

rent held by a co-sharer landlord: 

Held, (1) tluit tho title of the plaintiffs was superior 
tothatofthedofendants who, aspurchaprs atn salein 
oxceution of a decree for rent by a co-sharer l»^t;dlord 
were in tho satuc position as a purchaser at a sale held 

in execution of a decree for money; 

(2) that the question of transferability the 

l.oMinK couUl not l.o roise.l ot the 

defendants who wore the representatives-m-interest o 

.h^onant a.nl were bound by 'tSlt 1 ad 

jad..n.ent dobtor whose i-islit, title and interest had 

at:d ^ 

A I I au'. ir> C \v. X. 70 U, relied upon. 

' Khatiim v. Jlarcndra Ld 

c ' V v I,. C.BUiand -Ir/.-.ajd/'. '■ 

Cl^.nn,nL:sa, 10 Ind.Cas. 028, 13 1 . L. J. -i.a. d.s- 

from the decree of the Distnet 
Judge of Saran, dated September -ni, 190d. 
affirming that of the fourth Munsif at 
Chapin, dated Mnyi 21st 1909. 

B ibu Siu'Unlra Naih Palit, for the Appel- 

^^"liabu j?amnA:<i«/a BhotUcharya, for the 

Respondents. i i ip 

JUDGMENT.—This i.^ annppeal on behnlt 

of the plaintiffs in a suit for declaration of 

title to immoveable property and for re. 

cove.y of possession thereof. '1 he case 

for the plaintiffs is that on the 25lli 

January 190.5, they purchased P-”; 

pet ty in execution of a decree on a luortgage 

1:1" hy them against the admtUed^na.tt 

and that although they »'^ta'ned delivery 
of possession through Court, they tvere sub- 
setjuently ousted by the defendants. The 


INDIAN OASES. 


719 


Vol. XV] 

MADAN MOHAN NATH V. BHIKHAR SHAHO. 

case for the defendants is that they pur¬ 
chased the property in March 1903 in exe¬ 
cution of a decree for rent held by a co- 
ebarer landlord and are entitled to hold 
possession thereof. It is clear that the 
title of the plaintiffs is superior to that of 
the defendants, who, as purchaser at a sale 
in execution of a decree for rent by a co- 
sharer landlord, are in the same position as 
a purchaser at a sale held in execution of a 
decree for money. Bat the Courts below 
have dismissed the suit on the ground that 
the holding in question was not shown to 
be transferable either by custom or by 
local usage. It was contended in the 
Courts below, and the contention has been 
repeated in this Court on behalf of the 
appellant, that the question of transfer- 
ability could not be raised at the instance 
of the defendants. It has been pointed out, 
in the first place, that as between the 
tenant mortgagor and his mortgagees no 
question of transf€rability can arise. \,Bhagirath 
Ghangri y. RaUz’Wl’din (l)j. This position 
has not been and cannot be disputed. It 
has next been argued that the defendants 
are the representatives in-interest of the 
tenant and are bound by the same estoppel 
as the judgment debtor whose right, title 
and interest have been purchased by them. 
This po.sition is supported by the decision 
of this Court in the cases of Ayen tvl din v. 
Srish Chandra Banerye (2)]; Haro Chanira 
Podd'ir v. Uifiesh Chandra Bhoftacharjee (d) 
and Shyama Chnran v. Mokhoda Snnduri Dell 
(4). The case of Asmatnunnessa Kh-itun v. 
Harendra Lnl Bibivjs (5), upon which the 
learned District Judge relied in support of his 
view, is clearly distinguishable. There tlie 
question of transferability was raised by the 
entire body of landlords, while in the cass 
before us the question is sought to be raised 
by the purchasers at a .sale held in execution 
of a decree of a co-sharer landlord. 1’lie 
decision in Ach inudla v. Cholaniunnesm Biht 
(6) is also distinguishable. There no question 
was raised as to tfie estoppel which might 
bind the purchaser at a sale held in exeou- 


(1) 4. C. W, X. G79. 

(2) 11 C. W. N. 7G. 

(3) 5 Inch Ciis. 3:); I t ( \ W. X. 71; 11 C. L. .J. 20. 

(4) 10 IikI. Ciis.-tO; 13C. L. J. tSI; ir, C. W. X. 
703. 

{^5) 12 C. W. X. 721; 8 C. L. J. 29; 3.^ C. 9J4. 
(G)dOInd. Cas. 92bj 13 C. L. J. 479. 


tion of a decree for arrears of rent obtained 
by a cO'sIiaier landlord. What was argued 
was that as such purchaser had taken the 
property he had induced the plaintiff to 
believe that the property was transrerable; 
for that contention, there was no foundationi 
because the purchase by the plaintiff had 
been made long before the purchase by the 
co-sharer landlord. Again, as pointed out 
in the case of Shyama Oharan v. Mokhoda (4>), 
the decision in Achamulla v. Oholamunnessa 
(6) rests on the doubtful ground that the 
e.xecution purchaser is not bound by the 
same estoppel as the judgment-debtor. In 
our opinion, there is no room for con¬ 
troversy that the question of tran.sferability 
cannot, be raised at (be instance of the 
defendants. 

The resalt i.s that this appeal is allowed, 
the decree of the District Judge set aside 
and the suit decreed with costs throughout. 

Appeal alloived. 


CALCUTTA HIGH COURT. 
MiscsLL.vNEoas Civ/L Appsal No. 415 

OK 1910. 

April 15, 1912. 

Present: Mr. Justice Mookerjee and 
Mr. Justice Carnduff 

Thnknr MADAN MOHAN NATH SAHI 
DEO— JoDa.\iE.vT-i>KSTOR—A ppellant 


V « V • ( V 


BHIKIIAR SHAHU — Decbee-holde.i — 

Respo-spent. 

U KxcenNou of decree-Amendment of derreehy exrcni hu, 
Court, il to he alloired — IVhcre Jnd>je e.vecnfini/ decree 
is same who made it-U’/,ether such Jud-jc am amend 
decree in execution i'eocee<liii<js. 

Anr.xecution oint must f.veciite tho do^ive a-» it 
stand-!; ic rauriot uloT. vary, or adrl to the tornn 
of tho docreo; the ])toj,net\- tr validity of the deerey 
cannot ho discussed in e.xeciition proceedings. 

trirl<h C< 4 '< V. Sho.-<hi SiK'h'ire.<ie({r, 27 C 9 *)L 
at [). M 37;27 I.A. 1 I«.; 4 C.W.X.G Jl, Vdnanf v. Tok'han 
bimyh; ‘JH d'd; 2 S I, A. ."> 7 ; 3 Bom.L.It. . 318 , Fore.^C r 
V. Seerctar.j of tState, 3 C. l(il ;4 I. A 137 ; Hurro Durox 
V. Snrut Snndari, H C. 332 ; 9 I. A. 1 , relied upon 

Kveii if the Ju.lgo who has to deal witli an anyli 
cation for e.vccution of a decree bo tlio Jud--o who 
made the decree, he is not competent to uinend it 
m e.xecutioii proeeovlings. 

Appeal from the order of the Sub-Judge of 
Ranchi, dated May 21st, 19X0. 
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Mr. Sinha and Babu Bipin Chandra MalUk, 
for the Appellant. 

Babii B/pj'n OAose (Junior), for the 

Respondent. 

JUDGMENT.—This appeal is directed 
against an order which purports to have been 
made in proceedings in execution of a mort¬ 
gage-decree, bat which really amends the 
original decree. The mortgage-decree 

made in favour of the present respond¬ 
ent on the 15th December 19C4 against 
three defendants, directed the sale of the 
mortgaged properties; the first defendant 
alone, however, was made liable for the costs 
of the suit. An application was made for 
execution of Ihis decree on Ihe Sfch January 
1909, and after the objection of the judgment- 
debtors had been overruled on the 21st Janu¬ 
ary, execution was directed to proceed. Two 
of the judgment-debtors, the second and tliird, 
then appealed to this Court and they joined 
as parties respondents to their appeal the 
decree holder and the first judgment-debtor. 
At the healing of the appeal, the first judg¬ 
ment-debtor lespondent was not represented; 
but by consent of tlie two judgment-debtors 
appellants and the decree-holder respondent, 
it was directed by this Court that the deciee 
of the lower Court and the application for 
execution he amended by striking out both 
tlie names of the second and third defendants, 
tliat as prayed by them execution do proceed 
against the first defeiid-vnt alone, and, finally, 
that their riglits, in the propeity. if any* be 
not atTected by the sale. Whether an or er 
of tins description, whereby the decree was 
materially varied, ciuld have been va i > 
made on an appeal from an order in proceei 
ings for execution of tlie oiigina 
it is not necessary for us to consi«lei. u - » 
is clear that this order does not bind the nrst 
dt'fendant as he was not a * leieto. 

Subsequently on the 4th March IJl , an ap 
plication was made for execution of tlie r ec- 
ree against the first defendant alone. Iho 
second and third defeudaiita entered appear¬ 
ance and objected to the execution ou tho 
ground that the decree had not been amended, 
at the instance of the decree-holder in tho 
m-innci directed by this Court hy emsent of 
parlies and tlioy apprelieiuled that I lie result 
«d' llip fxeciitiou sale, if it took place wito- 
Gut a prioi amendment (d' tho decree, won 
be to atTect their interest in the properly. 

'I'lio Couit overruled the objection (nkeu by 


those two judgment-debtors. The first judg- 
msnt-debfcor then appeared and contended 
that the previous order of this Court was not 
binding upon him and thatthedecreecouldnob 
be amended except upon a proper application 
in that behalf, to tho Court which had passed 
the decree. The Subordinate Judge thought 
that this objection was frivolous and he pro¬ 
ceeded to amend the decree. This is the order 
now assailed before this Court, and there can, 
in our opinion, be no room for contro¬ 
versy that the order cannot be support¬ 
ed. 

Under section 152 of the Code of Civil 
Procedure of 190?, clerical or arithmetical 
mistakes in judgments, decrees or orders, or 
errors arising therein from any accidental 
slip or omission may at any time be correct¬ 
ed by the Court either of its own motion or 

on the application of any of the parties. Jt 
is manifest that an order under this sec-ion 
mu 3 t be made in the suit itself. But id has 
been argued for the respondent that as the 
Lbordinate Judge, who had to deal with the 
application for execution of the decree, was 
the Judge wlio had made the original decree, 
it was competent to him to amend the decree 
even in execution proceedings. We are no 

prepared to accept this contention as well 
founded. It is an elementary principle of 
law that an execution Court must execute the 
decree as it stands; it cannot alter, vary, or 

add to the terras of the decree; its propriety 

or validity, cannot bo discussed m 
proceedings. GirM Ohnrider j Shnsht bhMa- 
resiOTi-d), l/Jwiint Siugh v. Mhnn Siapfi W), 
Fore Jr v. yecrclorj, of Stole (3J; Hnrro Durga 
V. Sitrot Siiiidari (i). It would, in our opi¬ 
nion, he fundamentally erroneous to allow an 

execution Court to amend a ® 

notice given to the parties and all the facts 

upon which amendment is claimed 

set out and investigated. The learned Vak 

for the respondent has finally invited us to 
embark upon an inquiry into tho mer. s o^t 
the matter; this necessarily involves 
invesligation of the merlu of ^^'"o 

we ma.st decline to accept his 
per.^ist ill tb« irregular course 
parsaed in this litigation. 

U) 27 C. 9.^1: 27 I. A. 4 C. W. W-G3»- 

(2) 2S C. 3.-)-h 2H T. A. 57; 3 Bom. h. K- 

(3) 3 0. 161; 4 I. A. 137. 

(4) 8 C. 332; 9 I. A. 1. 
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The result is that this appeal is allowed 
and the order of the Subordinate Judge 
discharged as made without jurisdiction. 
The appellant is entitled to his costs both 
here and in the Court below. We assess the 
hearing fee in this Court at five gold 

mohurs. 

We desire to add that this order will not 

prevent the decree-holder from applying to 

the Subordinate Judge, if he is so advised, 

ior amendment of the decree. 

Appeal allowed. 


and denies that defendant is the cheli. 
Defendant claims to be the chela and denies 
that plaintiff is a chela. Plaintiff also 
claims that if both he and defendant are 
held to be chelis, he (plaintiff) is entitled 
to preference on account of seniority. 
The lower Court has dismissed the claim 
holding that the evidence on both sides 
proves that both plaintiff and defendant 
were made chelos by the late Mahant and 
that plaintiff has failed to prove any thing 
by reason of which he should be given the 
preference and allowed to oust the party in 


s. ?f. DA w, n . .. „ - 

.CfILEP.COmW.a., 

jCiTir, Appeal'NV^.'^W tpp 1910. 

s iSam ¥9, , 

Present:—Mr. Justice ls.ensingroh*^d 
Mr. Justice Chevis. 

Bawa MANGAL DAS— Plaintiff- 

Appellant 

versu-^ 

RALLA RAM and oTiiEtts— Defendants— 

Respondents. 

Rclig>ou>t ItiafitHtionSficccxsIon fo Mahantship — 
Byiiiffi Tii:ikiir<lwara in Bnnsicftln Bazar, Aniritifar 
Citij—Suit hif senior c\\o\a to oast Junior trifft enual 
riijht. 

Only a person with a superior riirht can (hstiub an- 
other in possession of property. So where in a suit 
for possession of a Burfuji Ihalardwnra in Banswala 
Ba/.ar. Amritsar city, l.rou-lit liy the senior chda 
a-'-ainst the jiiaior. the riirht of both wa.s found to Lc 
t.rpial and the idaintilV faiie-l to prove tliat as senior 
chela lie liad a preferential rijrht to succeed, his cl.aun 
was disallo-.ve.l on the’irrouiid that ho was not entitlcl 
to oust the lU'feiidant, 

Pirst appeal from the order of tlie i^uhor<li- 
nate Judge, 1st class, at Amritsar, dated 3lst 
January 1910, dismissing plaintifi’.s claim. 
Bakhslii Tek Chanl, for the Appellant, 
ilessrs. Nnritl Lai and O. L. ^['lheshwarl/^ 
for the Respondents. 


possession. 

Plaintiff appeals. In ground 2 of the 
appeal, it is said that plaintiff is admittedly 
a chela of the late Maha7it, but we cannot 
find from the record that the defendant 
ever made any such admission, though the 
Subordinate Judge, in one part of hla 
judgment, writes;— chere is no doubt that 
plaintiff is admitted by defendant Ralla Ram 
himself (in his story) to be senior to him.” 
The evidencs as to appointment of chela 
seems to be about equally balanced. Both 
sides have produced \Iaha7it‘i and others. 
Plaintiff’s witnesses swear that plaintiff was 
appointed a cheli in their presence; defen¬ 
dant’s witnesses say the same for him. 
Holes can be picked in the evidence on 
bith sides. The lower Court rejects as 
incredible the story told by defendarit’s 
witnesses that when he was appointed a 
chela, the keys were handed over to him. 
On the other hand, we might equally criticize 
the evidence of plaintiff’s 6rst witness, Mahant 
Reoti Das, who say.s he was a chela himself 
at the time of plaintiff’s appointment and 
tliat only small [jiijaris and not big Mahants 
are called wlien a chela is appointed. To 
criticize tlie evidence in detail would be 
useless; it is simply a case of so many 
witnesses deposing on plaintiff’s behalf that 
some ll or lo j'ears ago, Mahatit Radhka 


.lUDGMBN’T.—This is a suit for possession 
of a Uijrogi Thaktirdwara in Amritsar city. 
The last Mahant, Radhka Das, died on the 9 lU 
November 190S, and tlie plaintitf w’as then in 
Benares. Ralla Kam is the principal defendant 
in the case and will be referred to in tivis 
judgment simply as "the defendant", theotber 
defendants being simply tenants of two shops 
attached to the Thnhnnlwara. Ralla Ram 
being on the spot took possession. Plaintiff 
claims that he is the chela of Radhka Das 


Das appointed the plaintiff as his chela and 
of so many witnesses deposing on defen¬ 
dant’s l>ehalf that about two years ago, the 
1 ite Mnhiut made defendant bis chela, 
Por the pliintiff, it is urged that the 
defenda;P doe.s not use tlie name of G..»kal 
Das which he alleges was given to him 
when he was made a chela but still con¬ 
ducts a newspaper in bis own name. But 
times are changing and Btjragis like 
other people do many things now which 
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would have been accounted shocking in the 
good old days. And if the evidence of the 
four defence witnesses examined on com¬ 
mission at Benares is to be credited, plain- 
litf’s conduct has been still stranger, for 
according to these witnesses, while pursuing 
his studies at Bt'narep, the plaintiff has 
left the Byrifji sect and become a Siirsut 
Brahmin and become the chela of one 
Rattan Singh and clianged his name from 
Maugii Ram (by which name—not Mangal 
Das—he seems to be known in Benares) to 
that of Damodar Singh. This evidence, 
which seems to have been scarcely noticed 
by the learned Subordinate .fudge, if 
credited, would disqualify plaintiff altogether 
from succeeding to the Mtih(int;>hip of a 
Byragl in.stitution, for even plaintiS’s 
witnesses admit that leaving the panth is 
a disqualification. The evidence certainly 
seera.s to refer to the plaintiff as in it ho 
is described as Mangu Uarn, son of Narain 
Das of Amritsar. Narain D.is is the natur.al 
father of the plaintiff but apparently the 
plaintiff was nut at Benares when tliis evi¬ 
dence was taken and so the witnesses have 
not identified him as the man of wliom 
they are speaking. According to Rattan 
Singh's evidence, plaintiff’s new gnru^ 
Rattan Singh, had to turn him out for 
gambling and playing musical instruments. 
If the evidence tendered by plaintiff be 
accepted as good enougli to prove that he 
was appointed a c'lfla, we must agree with 
the lower Court that defendant’s evidence 
as tj defendant's appointment is equally 
good. The lower Court finds riiat ” both 
parties have produced overwhelming evi¬ 
dence.” We prefer to say that tlie evidence 
seems about equal. If one has established 
his appointmet.t as so liasthe other, 

and beyond the bare assertion of some of 
plaintiff's witne.sses, we can find no proof 
of the allegation tiiat ineie senioriiy gives 
any preference. The defendant has set np 
a Will, but the lower Cenit has rightly 
held this Will to lie not proved. The 
Mahanf was evidtntly too ill to sign it 
and the Sub-Regisiiar very pioperly refused 
to register it. So tlie dtftndanl has failed 
to show that the ^fah'H.t nominated him 
as his sncces.^'Oi, but, on tlie other hand, the 
plaintiff has failed to piove that the Mahanl 
iicininated him. As to appointment ly 
the Bheh\ the evidence is again balanced, 


BO many witnesses supporting each side. 
Either one set of witnesses or other is lying 
or else the truth is that the Bhek was 
divided and one-half assembled and went 
through the ceremony of appointing the 
plaintiff, while at another occasion, the 
other half assembled and appointed the de¬ 
fendant. That the defendant performed the 
funeral ceremonies immediately after the 
death appears certain; but, on the other 
hand, plaintiff called by telegram from 
Benares appears to have taken upon 
himself to perform some of the later 
ceremonies. What the real test is as to 
Buccession with regard to this particular 
institution has not been proved. 

Plaintiff's natural father, Narain Das, 
seems to have been a Gurhhai of t’ne late 
Mahant {i. e.', Narain Das and Radhka Das 
bolh had the same guru). Narain Das was 
on the spot in Amritsar during Radhka 
Das* last illness which lasted some days, and 
it seems to us peculiar t’nat Narain Das 
did not send a telegram to Benares to call the 
plaintiff back before Radhka D.is* death, 
instead of waiting till after the death to call 
his son back. 

Wo agree with the lower Court that the 
eviilence is about equally balanced, and that 
plaintiff has failed to prove that he has any 
preferential right to succeed to the Mahantship. 
As to the eighth ground of appeal, Counsel has 
wisely refrained from addressing os on 
thi.s point, though we reminded him of this 
ground and asked him if he wished to sup¬ 
port it. 

We uphold the decision of the lower Court 
and dismiss this a ppeal. We pass no order 
as to costs in this Court as apparently the 
defeiidant has the support of only half of 
the Bhek. 

Appeal dismissed. 
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MADRAS HIGH COURT. 

Second Civil Appeals Nos. 1645, 1072, 1141 

iAND 1650 OP 1908. 

May 2, 1912. 

Present: —Mr. Justice Saukaran Nair 
and Mr. Justice Ayling. 

In No. 1645. 

AUTHl UAKSHMI and othep.^— 

Appellants 

versus 

ANNASAWMY IYER—Respondent. 

In No. 1072. 

RAMANADA lYAR and orHERS— 

Appellants 

versus 

ANN A S A MI 1Y E R—Respos d e nt. 

In No. 1141. 

S. APPU SASTRl— Appellant 

versus 

ANNASAMI IYER— Respondent. 

In No. It59. 

ANNASAWMI IYER— Appellant 

vertus 

IBRAMSA ROWTHER and others— 

Resfondents. 

IlhidnLuw—Ptunihi sctth'inrutx, binding nriture of 
— tngni>’y into aiilecctlcnt riuhls oj jytrtics, vhcthcr 

periiii^-fihle. . 

In jinlfrln*? of Uie validity of a coinpromiio, Courts 

are not ontiUod to inquire into the rijfhts of parties 
as they stood before tlic cotnproniise to .sec whether 

the comprotni.se lias rccoj;iii/cd them; the iiupiiry 
flhould be restricted to the (juostioii wlu-ther the claiin.s 
advanced bv citber side were bona fide and wlietlier 
the comiiromise ‘•ealh* is ii settlement of sndi 
claims, tlvcrv compromise may itivolve tlie Kivin-f 
up cf em tain claims to wliicli a party may be ri'.-htly 
entitled, and Hie acquisition of •nterests to wliieh ho 
may have no claim. Put if such comi)ro!uisj is a 
i?et>lomont of di.sputes adv.inoed hnna jidr, then, i>rim t 
faci,\ it oiiKht to be upiudd. Thi.s reason applies 
with pfreatcr foi’i^e in eases of fainily settleiiieiits h lieio 
the ]>eace of the family i.s involved, more especially 
when the settlements were elf‘Cteil lon^' prior to tho 
date of Iho dis})Ute between tlio parties. 

Second appeal.^t assiinsfc the decrees of the 
Subordinato .Iudue’.'< Court at Kumbaconam, 

in Appeal Suits No.®. 151, 176, 195 and 150 
of 1908, le.speclively, presented agrain.st the 
decree of the Court of the District Munsif 
of Kumbaconam, in Oi’iginal Suit No. 391 of 
1906. 

The Hon’ble Mr. T. V. Srshngiri Ai},-er^ for 
the Appellant in S. A. No. 1645 and for the 
Re.spondents in S. A. No. 1659. 

JiLr. y. Tiojjgoptl'^ Atf/cn^arfor Mr. T. 7?. 
Venkataram'i Sastri, for the Appellants in 

S. A. No. 1072. 


Mr. N. Rajagopalachariar^ for the Appel¬ 
lants in S. A. No. 1141. 

Messrs. K. Srinivasa Aiyengar and N. R. 
K, Thatha Gharinr, for the Respondent 
in S. A. Nos. 1645, 1072 and 1141, and for 
the Appellant in S. A. No. 1659. 

JUDGMENT. 

S. A. No. 1645 of 1908. 

The plaintiff is the .son of Devaraja Ayier, 
Tvho died in the year 1850, leaving: a widow, 
named Ponuamraal. He had another son, 
Sivaramier, who predeceased him in 1843| 
Sivarama Aiyer had a son, Devaraja Aiyer 
by name, who died in 1351. The plain¬ 
tiff now claims to recover the property 
as the reversioner of this Devaraja Aiyer 
as his brother’s son, alleging that the 
cause of action arose on the death of 
Devaraja Aiyar’s mother, Mangalathammal, 
wlio obtained possession of the property 
on Devaraja Aiyer’s death and died in 
the year 1905. The defendants are the 
persons who claim under various aliena¬ 
tions made by Mangalathammal. One of 
the questions raised for decision is whether 
Mangalathammal had become the absolute 
owner of the properties which are in the 
possession of these defendants under a 
compromise. Exhibit Vllf, or whether 
obe had only a widow’s interest in the 
estate. 

Some years before the plaintiff’s father, 
Ddvarajv Aiyer’s death, there was a parti¬ 
tion entered into between him, his son, 
the plaintitf, and his daughter-in-law, 

ingalatliainmal, acting as the guardian 
of her minor son, Devaraja Aiyer. Each of 
them took ^rd share in the family property. 
The partition-deed also recites that on the 
deatli of tlie plaintiff’s father, Devaraja Aiyer, 
his property was to be divided equally 
between the plaintiff and his brother’s son, 
Devaraja. Six years afterwards, in 1850, 
a fresli arrangement was come to by which 
tlie arrangement of 1844 was modified. 
Devaraja Aiyar died in 1850. Disputes 
arose between the parties immediately after 
and a suit (Original Suit No. 726 of 185 0 
was filed by Ponnammal (widow of Devarja 
Aiyer) in the Diwani Adawlut Court of 
Kumbaconam against her daughter-in-law, 
Mangalathammal, and certain others. She 
set out the partition of 1844 as well as the 
partition of 1850, and stated that when 
she came to know of this arrangen^ent 
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of 15.50, slie represented that the ar- 
rangrement was unfair, as it did not pro¬ 
vide for the performance of various 
ceremonies of her son and she alleged in 
tlie plaint that when her husband was 
about to die, he acknowledged in the 
presence of mediators that the deed of 
partition executed by him was ineijuitable 
and that the properties should, upon her 
son’s attaining the age of majority, be 
divided into two equal shares. She alleged 
tliat these defendants had taken illegal 
possession of these properties, that the deed 
of partition was void, that her daughter-in- 
law was entitled only to maintenance and 
not entitled to any property and that she 
was entitled to recover possession of those 
properties which she was not in possession 
oF. What Mangalathammal’s contention in 
that suit was does not appear. All that 
the evidence, that is relied on by the 
plaintiff to prove what her contention was, 
is Exhibit XXllI, wliicti is a statement 
filed by Poimammal in tl.at suit itself in 
reply to the written statement of Manga- 
latljaminal. Tliat statement does not show 
wliab Mangalatliammars oonteruions were. 
In tlie course of that suit, a razinnmah. 
Exhibit YllT, was put in by tlie parties. It 
refers to the death of Devara ja Aiyar after tlie 
partition of the 18th .July 1^50 and it states 
that Mangalathammal "firstdefendant herself 
shall, with riglits of every kind and with 
competency to alienate by way of gift, sale 
or otherwise, enjoy the properties that fell 
to the share of the said Uevarajan under 
the said deed of partition and list;*’ and it 
gives similar riglits to the plaintiff therein 
on behalf of Annasanii Aiyar. My that 
document, Mangalatlianrnal also undertoc’k 
to pay to the plaintitT therein tlirough 
Court Us. 115 for meeting the marriage 
expenses of lier son, Aunasatni. The main 
question in ttie suit is whether this com* 
promise (Exhibit \'’lll) gives the properties 
referred to tlierein to Mangalathammal 
absolutely. On behalf of the defendants, 
it is comended that it was a family arrange¬ 
ment between the nieinbers of a Hindu 
family and tliat it settled the disputes which 
liail been raised Irotween the parlies and it 
should not now be re-opened at this distance 
of time. On belialf of the plaintilT, it is 
contended tliat flie compromise gives 
Mangalatliamrual no mote than what was 


given to her by fcbe deed of the ISth July 
1850 in the properties, that she took only 
life-interest in them, (i. e.,) the ioterset 
of a Hindu widow and that for her ac¬ 
quisition of the absolute interest in the 
properties, there was really no consideration. 
As we have already pointed out, it does not 
appear what Mangalathammal's contentions 
were in that case. Nor does it appear 
whether the properties of which she obtained 
possession were one-half of the properties 
left by Devaraja Aiyar, the plaintiff’s father. 
It also appears that she paid Ri. 115, which 
she was not hound to pay, for meeting the 
expenses of the plaintift's marriage If in 
that suit, she claimed one-half of the pro¬ 
perties in dispute and she claimed not only 
a widow’s interest in snch properties but an 
absolute interest with right to alienate by 
way of gift or sale or in any other form, 
then, it is diflociilt to say that the CJra- 
prorni.se was not in settlement cf claims 
advanced in that suit. In that view, she must 
have given up a portion of the properties to 
which she laid claim and paid a sum of 
Rs. 115 in consideration of Ponnemmal 
recognising her absolute iiitei’est in the 
properties v/hioh were finally given to her. 
It is true that there is no direct evidence in 
the case of what the scope of the litigation 
was or what her ontentions were ; but the 
dead of compromise itself by recognising in 
her such right.s, is evidence that she claimed 
those rights. The plaintiff's Pleader con¬ 
tends that t-ho deeds of partition of 1844 
and lc50 did n&l recognise such a claim and 
tirat she did not put forward any claim 
which was not recognised by those partition- 
deeds, Rut, in judging of the validity of a 
compromise, we are not entitled to inquire 
into the rights of parties as they stood 
before tbe compromise to see whether the 
compromise has recognised them ; we are 
only entitled.to inquire whether the claims 
advanced by either side were hona fiie and 
whether tlie compromise really was in 
settlement of such claims. Every com¬ 
promise may involve the giving up of certain 
claims to which a party may be rightly 
entitled and the acqui.sition of interests to 
which he mny have no claim. Bat if such 
compromise is a settlement of disputes 
advanced hona fi ie, then, prima yoefe, it ought 
to be upheld. And this reason applies with 
greater force in cases of family settlements 
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where the peace of the family is involved. 
Farther, taking into consideration that more 
than 50 years have elapsed after the date 
of the compromise and Mangalathammal is 
now dead, we shall not be jasiified in pre* 
earning that the contentions advanced by 
Mangalathammal did nob involve claims 
justifying such a rizinimih. We are, 
therefore, unable to say that the compromise 
is invalid foT* that reason. 

It is then argued that though tlie c^m- 
piomise may be valid, Ponnammil had no 
authority to part with Annasimi’s riglifc as 
his guardian. If Annasami himself ould 
have entered into a nizinimah like this, we 
fail to see why Ponnammal, acting as his 
guardian could mb have entered into it. 
It is possible that Ponnammal might have 
g)b on his behalf more property than he 
would have boen entitled to gat. Siie 
certainly got Rs. 115 of which presumably 
he had the benefit. She has not parted 
with Annasami's right of irihorltance to 
Davaraja Aiyar as was ontended for by the 
respondent’s Pleader. We disallow this con¬ 
tention. We hold accordingly that the riizi- 
nmah (Exhibit VUI) i.s binding on the plain- 
till and that, therefore, he is precluded from 
contending that the dec.oased Manga¬ 
lathammal was nob the full owner of the 
properties therein referred to with power 
to alienate. She aciuirei such power 
under the compromise. The alieaatio is 
made by her cxnaot, therefore, bo inipoached 
by the plaintiff on the grounds alleged. 

The decree is reversed and tlie suit is 
dismissed with co.sts throughout ag.vinsb the 
appellants, defendants Nos. 7 to 10. 

S. A. No. 1072 of ions. 

Fv)r the same reasons, the decree.s are re- 
ver.ged and the suit is dismissed with costs 
throughout against the appellints, defen¬ 
dants Nos. 1 and 3. 

S. A. No. 1141 of 1005. 

For the same reason.s, the decree.s are ro- 
ver.sed and the suit i.s dismissed against, the 
appellant, the 4':h defendant, with costs 
throughout. 

S. A. No. KPoO of 1005. 

Pur the same reasons, the second appeal 
is dismissed with costs. 

Appe-.ih iVo. —1015. 1072, 1141, aUowe>l-, 

Appeul No* 1659 ditimissed. 


PUNJAB CHIEF COURT. 

Second Cjvjc. Appeal No. 664 of 1909. 

December 6, 1911. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Shah Din. 

GANDA MAL—Dependant—Appellant 


versus 

PIRAN UITTA —Plaintiff—Rsspondsnt. 

Appoal ~Pi'ei<ent rijhf of -’Con^trurtion of Statitfe— 
in o 3 se not affected bf/ new Luo—General Clnicaes 
Act (X o/ 1807), s. <>~Cioil Procedure Code (Act V of 
1P03), «. loi, <>. XLf, r. 23, 0. X/..I/7, r. 1 (u)—J?e- 
—Appeal m'ind order. 

Thrt right of appeal in a pan ling action is not a 
matter of procedure and the repeal of a statute, which 
w.as in forc' at the ticno wlien the action w.ia institut¬ 
ed and A^•llich regalated the onrse of appeal, does not 
affect the rii’ht of apjieal aeqaired or enjoyed under 
that Statute imle-?? the repealing Statute o.xpressly or 
by necessary iiuplic.ation takes away that right. 

The words “auv present right of appeal” in section 
lot of Act V of 1903, mean a riijht of appeal in es:<e 
and not in i e . a right of appeal wliicii had ac¬ 

tually come into existence and wan capable of being 
exercise.1 by the a'Xgrioved party ni tho commence¬ 
ment of tho new Statute. 


Colonial Sn'jar Rejininif Comp'imj Limited v. Irving, 

(190">1 A. 50): 71 L. .1. P. ‘h 77; 92 L. T. 738; 21 
T. L R. 513; Choudhri Xar.^ing Dis v. Lola Dholan 
Di.v. 12 P. r’. 19-)0. P. h R. 1909 p. 63, followed. 

Where in a suit instituted hoforo the coming into 
force of tho no"' Civil Procedure Code, an order of 
remand is passed after iho n^vv Code I»as come into 
force, the riglit of a))peal ag.ii«Ht tlio order is regu- 
luted bv tliu new and not by tho old Code. 

Kalini-i llclncira v. Xarx^imha H’-bbaru, 21 RE. L. J. 
a:U; 9 Iml. Cas. 9:17; C19U) 2 M. W. N. l-t3; 9 M. L. 
T. dissented from. 


S?conl appa-il from the order of the Divi. 
sional Judge, Sialkot Division, dated Sch 
January 19J9, reversing that of the Munsif, 
1st Class. Gajrauwala. dated 20;h November 

1908. 


.JUDGMENT.—The «i i8stion ®f law refer- 
red to tlie Division Bench by the learned 
Judge in Chambers is stated with sufficient 
nlc.aniess in t!ie order of reference which 
runs as follows: — 

“This id an app’ul from an order under 
rule 23 of Order XLl of t.lio Code of Civil 
Proceilure remanding a case to the lower 
Court. In Kucli a case ati appeal only lies 
if one would lie from the decree of the Ap* 
pellate C nirt, seo Order Xblll, rule 1 (a). 

As the present suit is an unclessed one 
v:alaed at \l->. .oOd, no seemd appeal would 
lie, and, theref o'e, prt'tni facie no appeal lies 
from the order of remand. 

It is, however, contended by Mr. SukU 
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Dial that as the suit was instituted before 
the present Code of Civil Procedure came 
into force, the course of appeal is regulated 
by the former Code which allowed an appeal 
from such an order in all cxses. He relies 
upon the Full Bench ruling in Gkou'ihri 
Narsing Das v. Lala Dholan Das (1), 

Exactly the same point was argued before 
Williams, J., in Xani Lai v. Sohan Mal^ 
Case No. 4i2 of 1905 decided on Soh 
March 1910, in which it was held, having 
reference to section 154 of the present Code, 
that no appeal lay, as the right of appeal had 
not accrued at the time when the Code came 
into force. I am inclioed, as at present 
advivsed, to agree with this decision, but as 
the question is an important oiie and will affect 
a great many cises, I refer it to a Division 
Bench. The question referred is, whether 
in a case instituted, bat n>t decided, b.'fore 
the ))resenb Code of Civil Procedure came 
into force, the light of appeal is governed 
in all cases by the provisions of tlie former 
Code, being saved by section 6 of the 
General Clauses Act; or whether, having 
regard to section 15 i of the present Code, 
tection 6 of the General Clauses Act does 
not apply and the right of appeal is governed 
by the Code?” 

The suit, out of wliich the present appeal 
has arisen, svas brought on the 19th Decem¬ 
ber 1907, by the plaintiff fur pre-emption 
iure.specbof the house in di.spiite, (m the 
ground that the transfer of it by way of m'>rt- 
gage by defendant No. 2 to delendant No. 1 by 
the registered deed, dated the 21st December 
1906, was a colourable trausactiun, the real in¬ 
tention of the parties being to effect a sale of 
the house in the guise of a mortgage. The 
parties joined issue on the question wliether 
the transaction was one of mortgage or of 
Bale; and the Munsif decided on the 20t-h 
December 1908, that the transaction was 
what it purported to be, namely, a mortgage, 
and on that ground, lie dismissed the plain- 
till’s suit. 

On appeal, the learned Dlvisioual Judge 
litdd, differing from the Munsif, that the 
transfer in dispute was really a sale and n<»t 
a mortgage, and reversing the decree of tlie 
Munsif, he remanded the case to liis Court 
by order dated the *22ud April 1909, for 
decision on the merits. 

It is from the Divisional Judge's order of 

(1) 12 r. i;. lUOO; l>. L. K. 1900, p. 63. 


remand, dated the 22ud April 1909, that 
the preisnt appeal has bj'sn preferred to 
this Court; and it is conceded that an appeal 
would only lie from the order in question 
if it were regulated by the provisions of 
the old Code of Civil Procedure and not by 
Order XLlir, rule 1 (m) of the new Code, 
In support of his contentiou that the new 
Code does nob govern the present appeal, 
Mr. Suhli Dial has cited, in addition to sec¬ 
tion 6 of the Gen5r.ll Clauses Act X of 1897, 
and Ghoivdkri Narsing Das v Lilt Dhohn 
Das (L), on which he relied before the 
learned Judge in Chambers, a recent 
decision of the Midras IIig1iC)urb, Kalingi 
Rehbira v. NarnsCniha Rehbara (2). In 
that c\s3. it w.is held that where a 
person ha.l filed an appeal under the old Civil 
Procedure Coda of 1852, which gave him a 
right of second appeal if the decision want 
against him, the pissing of the new Code of 
1905, which did not give a right of second 
appeal in a similar case, did not take away the 
appellant’s right of second appeal. With 
reference to the contention that section 154 
of the new Code had, by necessary intendment, 
deprived the appellant of the right of second 
appeal which had nob accrued to him at the 
commencement of that Code, the learned 
Judges observed that the words present 
right of appeal” as used in the said section did 
not mean anything more than that no light 
of appeal which ha? been ve.sbed in a litigant 
shall be affected by the present Code. 

We have given our very best consider«'bion 
to the arguments of Mr. Sukh Dial and to 
the reasoning on which tho decision of t-he 
Madras High Court is based, bub with all due 
re.spect to the learned Judges of that Court, 
we think that they have not placed a right 
construction on section 151* of the new Code, 
and we are not, therefore, prepared to follow 
their ruling. The general principle which 
regulates the question whether a repealing 
statute deprives a litigant of a right of appeal, 
which ho enjoyed under the statute which has 
been itpealed, is authoritatively stated in the 
Full Bench decision of tliis Court, in Choivlhri 
Narsing Das v. L il Dholin Das (1), and in 
the d^'cisioii of their L)rd.ships of the Privy 
Council in Colonial Sugar Refining Compauu 

Limit’d V. Ining (3), which is cited in the 

(2) 21 M. L. J. 031; 9 lull Cas. 937; (1911) 2 il. 

\V. N. M3: 9 M. L. T. 359. , m -roa 

(3) (lUn-j) A. C.36J; 71 L. J. P. C. 47', 92 L. T. 738j 

21 T. L. R. 013. 
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Madras case above referred to. It may be 
taken as now settled that the right of appeal in 
a pending action is not a matter of procsdnre; 
and that the repeal of the Statute, which was 
in force at the time when the action was 
instituted and which regulated the course of 
appeal does not affect the right of appeal 
acQuired or enjoyed under that Statute unless 
the repealing Statute,expiessly or by necessary 
implication, takes away that right of appeal. 
This is the principle underlying section 6 of 
the General Clauses Act, as interpreted by 
the highest judicial authority in this country, 
the relevant words of which are as follows: 

“Where.any Act of the Governor- 

General in Council.made after 

tlie commencement of this Act-, repeals any 

enactment hitherto made. 

.then, unless a different 

intenion appears, the repeal shall not .. 

(c) affect any right, privilege. 

.acquired, 

accrued. 

under auy enactment so repealed; or 

W .. 

(e) affect any investgatiou, legal proceeding 
or lemedy in respect of any such right, pri¬ 
vilege .as aforesaid.” 

In the above section the words uuless a 
different intention appears** fii'Q of special im¬ 
portance, and with reference to those woids, the 
question for decision in the pre.sent case is 
whether the intention of the Legislature, 
as expressed in section 154, read with Order 
XLin, rule 1 00 of the new Civil Procedure 
Code, was not to take away the light of 
appeal which the preseut appellant had under 
the provisions of section 56- of the old Code, 
which was in force wlien the suit was 
instituted, but which had not actually accrued 
to him at the time when the new Code came 
into operation, inasmuch as tlie order of 
remand, v/ith reference to which the riglit of 
appeal is claimed, was not passed until after 
the 1st January 1909. In our opinion, the 
words “any present right of appeal” in 
section 154 of the new Code mean a li^ht of 
appeal in esve and not in passe, a right of 
appeal whicli had actually come into exist¬ 
ence and was capable of beiug exerjised by 
the aggrieved patty at the commencement of 
the new Code by reason of tlie decree or 
order appealed from having been passed 

before the 1st of January 1909. Wo veutuve 


to think that the learned Judges of the 
Madras High Court have not kept in ^eiw 
the full significance of the word present in 
the phrase “any present right of appeal” 
contained in the said section, as we are 
ourselves unble to understand how it could be 
said, without the language of the section being 
unduly strained, that the appellant before the 
l^Iadras High Court or the appellant 
before us could reasonably claim that a 
present right of appeal had accrued to him at 
the commencement of the new Code in respect 
of an order which was not passed by the 
lower Appellate Court until long after that 
Code had come into force. Upon the view of 
the Madras High Court, the word ''present** in 
section 154 is redundant, for it is nob dis¬ 
puted by Mr, Sukh Dial that if that 
word were eliminated from the section, 
the dtcision of the said High Court would 
have been exactly the same as it is now, 
and it seems to us that the learned Juges would 
then have expressed themselves with greater 
certainty as bo the correctness of their opinion. 
They say in their judgment; “We confess 
the matter is by no means free from doubt”; 
and we are inclined to think that their doubt 
was due to the fact that the word ‘ pres‘nit** 
in the section in question rather indicated the 
intention of the Legislature only to save a 
right of appeal which could be exercised 
in pr.vienti at the commencement of the Code 
of 1908, and this could only be the case if the 
order appealed from was passed before 
January 1909. We would make our mean¬ 
ing clear by a simple illustration. Suppose, in 
the present case, the order of remand bad 
been passed by the Divi.sional Judge, not on 
the 22na April 1909, bat on, say, the 15th 
December 1908; in other worJ.s, on some 
date before the new Code came^ into force. 
Iti that case, as .soon as the Divisional Judge 
had passed his order of remand under section 
5()2 of the old Civil Procedure Code, ^present 
ri^'nt to appeal from that order under section 
583 (28) of the same Code would have accrued 
to the defetidantat the commencement of the 
new Code, an<l under section 154 of that Code, 
the sviid right of appeal would have remained 
unaffected by the provisions of Order 
XL! II, rule 1 («). In other words, 

notwithstanding the provi.sions of the new 
Code rer-tricting the right of appeal from 
an order of remand, the defendant would 
have enjoyed ei. uiiqualified right to appeal 
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from that order at any time within the 
prescribed period of limitation. A.s soon, 
however, na the new Code came into 
force, the provisions of Order XLF, rale 
2d, and Order XLTU, rule 1 («), became 
applicable to all orders of remand passed 
after the commencement of that Code, and 
no present right of appeal could be said 
to bare accrued to tbe aggrieved party at 
its commencement in respect of the orders 
so passed. We fully agree in the construC' 
tion which Mr. .lustice William had placed 
on section 154 of the new Code in Nand 
Lai V. ^fohan Mai (Civil Appeal No. 452 of 
1909) and w© hold that the right of appeal 
in respect of the order of remand passed by 
the Divisional Judge on the 22nd Aptil 
1909, is governed by the new Code of Civil 
Pioceduie and not by the old Code. 

There is yet another reason why an appeal 
does not lie from the order in question. 
That order was passed, as it could only be 
passed, under rule 23, Order XIjI of the 
new Code, and not under section 5C2 of 
the old Code, which was no longer in existence 
at the time when the remand was made. 
If, then, the case was not remanded, as it 
obviously could not be remanded, under 
section 562 aforesaid, no appeal could be 
preferred under section 588 (28) of the old 
Code. Both section 5 8 and section 588 
(28) of the Code of 1882 have been swept 
away by the new Code with the result 
that whereafter the commencement of tfie 
latter Code a case has to be remanded by 
an Appellate Court after reversal of the 
decree of the original Court, which has 
dispo.sed of the suit upon a preliminary 
point, the remand must be made uuder 
Order XL!, rule 23 of the present Code, 
and an appeal from the order of remand so 
made can only be preferred under Order 
XLlll, rule 1 («), which allows an appeal 
only in cases where an appeal would lie 
from tbe decree of the Appellate Court. 
The appeal before us is an appeal from an 
order passed under rule 23 of Order XU 
of the new Code and must be treated ns 
having been preferred under the above 
nieiiiioned Order and rule ; and it. is 
suinewl.ai <lillieult to .see how it can he 
ticatuil as ail appeal under- suction 588 (28) 
of the old Civil Procedure Code, which only 
alhiuid an appeal from an order under 
flection 562 of that ('ode. under which the 


order of remand, which is now impugned, 
was never passed. 

For the above reasons, our answer to the 
question referred to us by tbe learned 
Judge in Chambers is that the right of 
appeal in respect of the Divisional Judge’s 
order of remand in this case is governed by 
the new Code, and we hold that no appeal 
lies from that order to the Court. The case 
will now be remitted to the Judge in 
Chambers for disposal. 

Beference disposed of. 


CALCUTTA HIGH COUaT. 
iflSCELLANEODS CiVIL ApPEAo No. 45 OP 1911. 

July 8, 1912. 

present’.—Sir Lawrence Jenkiu.s, Kt., Chief 

Justice, and Mr. Justice N. Chatterjea. 
3ANT PERSHAD SINGH— Petitioner- 

Appellant 

versus 

SHEO NAKAYAN SINGH and OTfiERS— 
Opposite Party—Respondent. 

IJ.Ci’cudoit of decree — Sole — AppUe<ition to set aside 
sale — frreoalarities—iHadeqnncij of price — \ alue of 
l>ropi'rtp equal to decretal amount — hiahilitij of Judy- 
ineut-ilclttor era id c» yrouud of limitation —Swi/yf/mtiui 
iiijiin/^Cicil I'roec<lHrc Ci'dc (Act V of 1908), O XXI, 
r. 9(\ Pruriso. 

]n DU apjiUcDtion hy a judgment-debtor to set aside 
a side, it was fomul that tliero was a group of irregu- 
larities, that the |»rice was iimdequate, that this 
inadcquaoy was duo to the irregularities, but thac the 
value of the jiroperties solil would not exceed the 
decretal amount and that the jiidgment-debtor’s 
liability under the decree had censed on the ground 
of liiiiitalion. It was contended on behalf of the 
decree-holder that no substantial injury was suffered 
by the judgiuent-<lel)tor and that, therefore, tho 
sale should not bo set acide: 

Held, th.it tho irregi.larities occasioned a substantial 
injury to the applicant anil the sale should bo set 
aside. 

Appeal from tho order of the First Suh- 
Judge of Piiaia, dated December 21st, 1910. 

Babas UtnakaU MHkher;iee and Bajeswar 
Pershad, for the Appellant. 

Babus Mohendra Nafli Boy and Chandra 
SeUiar Prosad Sinuh^ for the Re.'^pondents. 

JUDGMENT. 

Jenkinp, C. J.—This appeal from order 
aii.ses out of proceedings in execution. The 
application which initiated the present pro- 
ceediivg.s wa.s one niuhr Order XXI, rule 
90, to set aside a sale on the ground of 
irregulaiity. Tho case has been argued be¬ 
fore u.s on the basis of the judgment of tho 
Subordinate Jndge, which has been taken 
by both sides as a coirect presentation of 
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the fads, but it is maintained that the 
conclusion of law at which he arrived on 
those facts is erroneous. The facts found 
by the Subordinate Judge were succmctly 
and at the same time clearly placed before 
us by Mr. Mohendra Nath Roy in the 
course of his argument. His submission 
was that six separate facts were found: {D 
that the notice required by rule 66 has not 
been served; (2) that the proclamation had 
not been published: (d) that an inadequate 
price was stated in the proclamation; (4) 
that an inadequate price was in fact realized; 
(5) that the value of the properties would 
not exceed the amount under the decree; 
and (6) that the defendant’s liability under 
the decree had ceased. The position con¬ 
stituted by the first four of these facts, then, 
this, that there was a group of irregu- 
larities; that there was an inadequacy of 
price, and, according to the concession 
made befoie us, that this inadequacy was 
to be attributed to irregularities. But it 
was argued, and argued with very consider¬ 
able ingenuity, that the fifth and sixth find¬ 
ings of fact saved the position, beciuse 
they brought into play the saring opera¬ 
tion of the proviso to rule 90 That proviso 
is in these terms: “Provided that no sale 

shall be set aside on the ground of irregu¬ 
larity or fraud unless upon the facts proved 
the Court is satisfied that the applicant 
has sustained substantial injury by reason 
of such irregularity or fraud.’’ It is said 
that there was no substantial injury, because, 
in the Urst place, the value of the property 
would not exceed the amount due under 
the decree, and secoyidhj, because the defen- 
dant’s liability had teased. Tiie conjoint 
operation cf this, it is said, is such that it 
would be impossible to affirm tiiat the ap¬ 
plicant had sustained substantial 
Ingenious as the argument is, I think it 
cannot be supported. A debtor is entitled 
to have these steps taken for which provi¬ 
sion is made by the Cede for the purpose 
of ensuring that his property will realize 
an adequate price and so enable him to pay 
off his debt in moiioy or money’s worth. 
It is no answer to him to .‘;ay it i.s quite 
true there have been ii regulaiitu-s and a con¬ 
sequent inadequacy of price which has 
prevented you from paying oif your debt 
in full hut you have the satistactiou of a 
shelter behind the statute of limitation. 


That is not all that satisfaction an honest 
debtor desires and I do not think that 
the argument and the comsideratims involved 
in it are sufficient to enable a decree-holder 
and purchaser in a case like the present to 
say that substantial injury has nob been 
suffered simply because further remedies 
may be barred by some technical rule of 

law. 

I, therefore, feel bound to come to the con¬ 
clusion on the first four findings of fact that 
there has been, as indeed it is conceded for 
the purp>.se 3 of the argument before us, 
an inadequacy of price resulting from 
irregularities in the conduct of the sale 
and that this has occasioned a substantial 
iujury to the applicant which has not been 
removed. I ome to this conclusion nob 
wi;houb some regret because the decree- 
hdder purchaser was perfectly willing to 
allow the sale to he treated as one for a 
value that would enable the jadgmeut-debbor 
to say that in fac^ the debt had been paid 
otf in full. Bib the jadgmeat debtor did 
not see his wiv to accepting this olf^r mtde 
by the decree-holder, and the result is that we 
must set aside the sale and, the case must 
go back to the lower Court where the 
proceedings in execution must be renewed. 

The opposite pirty, respondents, must 
puy the costs in the Court below and in 
rdiis appeal. We assess the hearing fee in 
this appeal at two gold Jnohurs. 

N. Cii.nTEKJii\, J.—I agree. 

Case remanded. 


ATjliAII.\BAl) HIGH COURT. 

Fiasr Civil Acf’Xsl No. 1-16 of 1910. 

March 21, 1912. 

p,-esent-.—S\v Henry Griffin, Kt., Judge, and 

Mr. Justice Chamier. 

W. BARROW—Appellant 

vey fills 

G \YA PRASAD—RESPopENT. 

(''t'trf (‘> IT'O'!?'. A-'t r/X •''0*. 10, Ot l. 

_—/V —.V •>/ rlulm to 

th - • ,>i—liih-rr^ly of. 

Til g-.M- ild.v. irC. nf W'ar-Ks Act, 1S70, dor's nob ro- 
qiiiio ii Collector to giv.? notice to tluj creditors on- 
tered ill any list, Imt it doc.s ro(|uiro tlio issuo of a 
general notici*. 

If the provi.sions of cl.ui«osf'/'Jand(r) of section 64J 
of the Court o! W.irds Act are complied with in fall 
and those of clause {a) aro compUed with partly, tho 
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Court may presume that all the notices required by 
the section were published. 

If a creditor does nob submit his claim after the 
publication of the notice under the Aot, the creditor 
loses his interest from that date. 

First appeal from a decree of the Sub¬ 
ordinate Judge of Banares. 

liy^es (witli liini i\Ir. Ghnlim 
iVM;^a6a}, for tbe Appellant. 

The Hon’bie Ur. Sundor Lai (with him 
the Ilon'ble ilr. Moti L 2 I Nehru), for the 
Respondent. 

JUDGrMFNT.—This appeal arises out of 
a suit brought by the respondent, Gaya 
Prasad, for the recDrery of ll=j. 4,5lS-8 on 
the basis of a promissory-note said to have 
been made in his favour by Babu Ram 
Bahadur Singh, represented in this suit by 
tlie Court of ^yards, Bengal, on the llth 
of September 1906. First appeal No. 
of 1910 arises out of a suit brought by the 
same person on three prorais.sory-notes said 
to have been made in liis favour by Ram 
Bahadur Singh on the 27th of December 

1906, ‘29th of Oecember 1906, and 31st of 
December 1906. Ram Bahadur Singh 
was, on bis own application, under section 6 
(e) of the Bar;gal Court of Wairls Act, IX 
of 1879, declared to be a disqualified pro¬ 
prietor and his estate was taken under tlie 
charge of the Court of Wards in March 

1907. Both the .suits were tried together 
in the Court below and may be disposed 
of here by the same judgment. Tbe Court 
of Wards pleaded that the notes were not 
made for consideration, and that the ward, 
Bam Bahadur Singh, had, after his estate was 
taken under the inanageriieut of the Court of 
Wards, made the promissory-notes in favour 
of tlie respondent in pur.suance of an airange- 
meut that if the amounts of ‘he notes were 
paid by the Court t)f Wanls, tlnae amounts 
would be divided between the respondent and 
the ward. The Co.ii t of Wards farther pleaded 
thatRam Bahadur Singli had not mentioned 
t liesepromi.ssoiy-notesin the list of debts when 
Ills estate was taken under the charge of the 
(.'ourt of Wards, although the claims of other 
petty creditors were mintimed, tliat the 
n'.-poiident did not file particulars of his 
claim before the Collector of Monghyr not- 
wii hstauding tlie publicatio i of a general 
notice under Bengal Act 1 of 1906, 
which aniondL‘d the Bengal Court of Wards 
Act of 1679, and that, therefore, no suit C3u]d 
be maiutaiued on the piomissjiy-notes. 


The Subordinate Judge fixed three 
issues; (1) Whether the notes were admissible 
in evidence; (2) whether the notes were 
made for consideration and whether they 
were ante-dated, and (8) whether the plain¬ 
tiff was entitled to interest. The Subordi¬ 
nate Judge found that the notes were admis¬ 
sible in evidence, that they were made for 
the consideration mentioned therein and were 
made on the dates on which they purport to 
have bten made, and that the respondeat 
was entitled to interest. Accordingly, he 
decreed the claim.s. 

The Court of Wards appeal. In this 
Court, they repeat the pleas taken in the 
Court below and suggest that tbe trial of 
tbe case was unsatisfactory and that this 
Court should order a further inquiry. 

[On the question whether the promissory- 
notes were made on the dates on which they 
purport to have been made, their Lordships 
discussed the evidence and proceeded;] 

In the face of the direct evidence of the 
respondent and the ward, we are unable to 
hold that the notes were ante dated, and we 
atlirm the decision of the Subordinate Judge 
that they were made for consideration and 
were made on the dates on which they 
purport to have been made. 

The next question is, whether the suits 
are maintainable in view of the provisions of 
the Bengal Court of Wards Amendment 
Act No. I of 1906. By section 3 of that 
Act, several new sections were inserted 
after section 10 of the Court of Wards 
Act of 1S79. The first of them, section 
10A, provides that when the Court of 
Wards as.sumes charge of any person or 
property under section 7 or section 10, 
it shall publish in the manner provided 
in .section 64A a notice calling upon 
all creditors, having claims against the ward 
or his moveable property, to submit the same 
in writing to the Court at a place to be 
niinied in the notice, within six months from 
the date of the publication of the notice, and 
eveiy such claim not submitted to the Court 
shall, with certain exceptions which are not 
material in this case, cease to carry interest 
from the date of the expiry of the period 
afoi'Hsaiil. Section lOB, siib-aectioii (1), pro¬ 
vides tliat every creditor, submitting his 
claim in compliance with the provisions of 
section lOA, shall submit with his written 



INDIAlJ CASES. 


731 


Vol. XVi 


BAKBOW V. GAYA PRASAD. 


Statement of claim fall particulars bliereo 
and shall, within such time as the Court 
may appoint, produce all documents which are 
in his possession, power or control, on which 
he relies to support his claim. Sub section 
(3) of the same section provides that it any 
docmuent, which to the knowledge of tie 
creditor is in his possession, power or control, 
is not produced by him <is is reqaired by sub¬ 
section (1), the document will not be admis¬ 
sible in evidence against the ward in any 
suit brought by the creditor in respect of 
such claim. By section 10 of the Act of 
1906, anew section, section 64A, was 

inserted in the Act of 1879 to ihe effect that 
any notice lequired to be published ^ ® 

provisions of sub section (1) of aecliou lUA 

shall be published,— 

Gi) In the Knglish and in the vernacular 

official Gazettes ; 

(6) in at least three issues each of one 
English and one vernacular news¬ 
paper published in Calcutta ; 

(c) in two issues of a newspaper, (if 
any), published in the district 
or division in which the ward 
ordinarily resides or has last resided, 

and . , 

00 by posting such notice on tne 

notice boards in the offices of the 

Collector and of the Judge of the 

district in wliich the place named 

iu the notice is situate. 

The Sabordinato Judge seems to have 
misunderstood tt,ese provisions He says 
that it was incumbent on tlie Collector to 
issue notices to the creditors whose nan.es 
appeared in tl.e list submitted by the ward, 
and that such creditors a.e required to 
produce the documents in their possession 
and that the respondent was never serve 
rvith any such notice. Tt.e .Xct does not 
require the Collector to give notice o the 
creditors entered in any list, bnt it does 
require the i.s.sue of a general^ notice. 
Counsel for the Court of Wards oas pro¬ 
duced in this Court with our peim.issron 
copy of the vernacular olli ial Gszjtte, 
i^slre 3 ^of Vernacluar and Mogl.sh news¬ 
papers pnblished in Calcutta an, two issnes 
o^a newspaper published in the Jivi.sion 
I the ward resided, which .sliosv 

That roovisionsof clauses (« a-.d (.■ 

of section GdA wero complied with lu full 
and those of clause («) were partly com- 


plied with. There is no evidence, and it 
would probably be difficjlb to produce 
evidence at this time, that notices were 
affixed to the notice board in the offices of 
the Collector and Judge of the district. In 
view of the notices to which we have 
already referred, and the evidenco of the 
Special Manager and in view of the fact 
that due publication of the notices was nob 
denied in the Court below, we may fairly 
presume that all the notices required by 
section 6tA were published as required by 

that section. 

U is contended by Pandit Sunder Lu, 
on behalf of the respondent, that when a 
creditor does not subruib a claim at all, 
the penal provisions of sub-section (3) of 
section lOB of the Act are not applicable, 
and that the only penalty, which such a 
creditor incurs, is the loss of interest 
under sub-sec^ion (2) of section lOA of 
the Act. It may be doubted if this 
result was intended by the framer.s of the 
Act, but sub section (3) of section lOB 
provides that if a document is not pro¬ 
duced as required by sub-section (1), the 
document shall not be admissible iu evi¬ 
dence thereafter. Sub section (1) does nob 
oblige the creditor to pr.oduce his docu¬ 
ments with his claim. He is required to 
produce his documents within such time 
as the Court may appoint. There is 
nothing to show that the Collector ap¬ 
pointed any time for any of the creditors of 
tlie ward to produce their documents and 
he could not require the respondent to 
produce his documents when he was nob 
aware that the respondent had a claim 
against the ward. It seems to us that 
the only penalty which tlie respondent has 
incurred by xiot presenting his claim 
to the Collector is the loss of interest 
on the pro.missory-mtei aE:er a certain 

date. 

With rePerencs to tho suggestion that 
the case shouU go biek for further 
inquiry, we need only siy that we have 
cxiniined the record and find that ample 
time was given to the Court of Wards 
for tho proluctim of evitlenco. The dale 
lixel for liling the written statemonb in 
e.icli rise was altered from time to time, 

and uUiiuitely the 1st of Ma.vch 1910, 
was tixod for the liling of the wribtou 
statements aud tho lObh March was fixed 
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fort.be settlement of issues. Oa the latter 
date, the Court of Wards presented a petition 
in which tliey asked for further time for 
the proJucHon of evidence, and the Court 
fixed the 5tl» Jlay 19lu. It is evident 
that the Court of Wards knew that they 
had to produce evidence on the 5th of 
May. They did pi’oduce some evidence on 
that date and a few days before that date 
they applied for the issue of commissions 
which were refused on the ground that 
the evidence to be taken would be irrelevant, 
and on the 5th of Maj', the Court of Wards 
did not ask for any further adjournment. 

It is impossible to say that they were 
taken by surprise or that they had not 
sufficient time to produce evidence. The 
proceedings in the Court below were 
certainly somewhat auminary, but no definite 
ground has been made out on which we 
could order a re-trial, and as we liave said 
above, no objection .seems to have been 
taken to t!ie procedure adopted by the 
S ibordinate Judge. The result is that we 
hold that il\e claim for the principal sums 
of tlie pioinissory-notes must he decreed, 
and we must allow interest in both the 
cases from the date of the promissory-rrotes 
up to the l!ud of October, 1907, that is, 
the date on which the six months’ notice 
under sectiotJ 10 expired. The decrees of 
the Court below are modified accorditjgb'. 
The pal ties will pay and receive costs in 
proportion to failure and success. 

Decree varied. 


MADRAS HIGH COURT. 

ArfEAL AGAi.'JST Appeli.atic Order No. bfi 

OF 1910. 

April 19, 1912. 

Present :—Mr. Justice Miller and 
Mr. Justice .Sadasiva Aiyar, 
YEMANl CHINNA SKSHAYA— 

Apfei i.ant 
versus 

VARANASI REPAYA and others — 

IIksponde.n'ts. 

M'-i irfifi'm — Liniihithii 

— stiirfiii-i point — T<iin.</vr of Piopvrttj 

A''i lir "/ l.SSli^ .s. HD — Limitction (iX. of 

I'JOHJ, iiV/i. 1 . IHI, 1H2. 


In an application for execution of a mortgage dec¬ 
ree, the date of the order absolute is to be considei'ed 
as the date of the decree for the purposeof calculating 
the period of limitation. 

Ashjnq Husain v. Gnuri Snh'ii, 33 A. 264; 15 0. 
W. X 370; 8 A. L. J. 332; 13 C. b. J. 351; 9 M. 
L. T. 380; 13 Bom, L. B. 367; 4 Bur. L. T. 121; 21 M. 
J. 1140; 9 Ind. Cas. 975, followed. 

Civil Miscellaneous second appeal 
against the order of the Subordinate Judge 
of Ellore, in A. 3. No. 332 of 1909, preferred 
against the order of the District Munsif of 
Tanuku, in E. P. No. 3^2 of 1909 (O. S. No. 
52 of 1905), dated 22nd June 1909. 

PACTS.—The facts of the cise are suffici¬ 
ently clear from the following judgment of 
the lower Appellate Court: — 

Tliis appeal arose out of an order passed by 
the District Munsif of Tanuku in the 
execution petition presented by the plaintiff 
requesting the Court to pass orders for the 
sale of the mortgaged property. 

2. The defendants contended that the 
application was barred inasmucli as the notice 
issued on Execution Petition No. 115 of 
lOOG was a notice under section 89 of the 
Transfer of (Voperty Act and not one 
under section 248 of the old Civil Procedure 
Code. 

3. The District Munsif, upholding tlie 
contention of the defendants, dismissed the 
application. Hence this application. 

4. The only point arising for determina¬ 
tion in this appeal is whether the application 
of the appellant was barred or not. The 
Execution Application No. 115 of 1903, under 
section 253 of the old Code and section 89 
of the Transfer of Property Act, was filed 
on 3rd February 1906. On 14th idem, notice 
was ordered to show cause why the decree 
should not be made absolute. It was served 
on the defendants on 2nd of April 1903 and 
the decree was made absolute on IPth idem. 

5. But no notice under section 248 of the 
old Civil Procedure Code was issued at any 
time on the list execution application. 
Execution Petition No. 115 of 1906. Therefore, 
the mere issue of a notice under section 89 
of the Transfer of Property Act cannot help 
the plaintiff nor can it be said that tiie order 
making ihe decree absolute was passed in 
execution proceedings, 

6. It was next contended that the new 
Limitation Act ajjplied to tlie present case 
and that an execution application to i.ssue 
notice to show cause why a decree should not 
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be made absolute was in effect an application 
for the issue of notice to show cause why it 
should not be executed and, therefore, under 
Article 1S2, clause 6, it saved limitation. 
But I see no force in this contention. The 
order in question was passed on 14th March 
1906, when the old Code was in force and the 

application is clearly time-barred. 

7. The appeal fails and is dismissed with 

costs. 

Mr. B. Sitaram liow^ for the Appellant. 

Mr. B. Narasimka Bow, for the Respond- 
ents. 

JUDGMENT.—After the decision of the 
Privy Council in Ashfaq Husain v. Ga?cri 
Sahai (l), we think we are bound to hold 
that the date of the order absolute is to be 
considered as the date of the decree for the 
purpose of calculating the peiiod of limitation 
in the case of application for execution of 
the decree. The present application is, 
therefore, within time, and we set aside 
the order of the Court below and direct 
the Court of first instance to deal with 
the application for execution according to 
law. 

The appellant will have his costs 
throughout. 

Appeal allowed. 

(1) 33 A. 26t; 15 C. W. N. 370; 8 A. L. J. 332; 13 
C. L. J. 351; 9 M. L. T. 380: 13 Bom. L. R. 307; 4 
Bur. b. T. 121; 21 M. L. J. 1140; 9 lud. Cas. 975. 


ALUAHABAD HIGH COURT. 
Second Civil Appr\l No. 803 of 1911. 

April 9, 1912. 

Presenl: —Mr. Justice Banerji. 

RAM SINGH—Appellant 

versus 

LALTA PRASAD— Respondent. 

Agra 'lenancy Act (II of 190l\ .''s. 1.5!), 160 —Sait /or 
rtrrear** of revenue poyfille or paid by lainbanlai*— 
Limitation. 

Sectiou 159 of the Agr.i Tenancy Act conteniplatcs 
a suit by a himhnrd'tr for arrears of revoauo payable 
to the Government throiiifh the lamhnrdar by a co- 
sharer, whether such revenue has actually been paid 
or not. The liniitaliou for such a suit is throe years 
from the date when the revenue became payable. Sec¬ 
tion 160 contemplates a case where arrears of revormo 
have actually been paid by one co .sharer for another, 
whether the co-sharer payin'? the revenue bo a lam- 
hardar or not. The limitation under this sectiou runs 
from the date of actual payment. 


Second appeal from the decision of the 
District Judge of Bareilly. 

Mr. Sital Brashad Ohose., for the Appellant. 

Dr. Satish Chandra for the Respon* 

dent. 

JUDGMENT.—I think the conclusion 
at which the Courts below have arrived is 
correct. The plaintiff is the lamhardar and 
he brought the suit, out of which this appeal 
has arisen, against the defendant, who is a co- 
sharer, to recover arrears of revenue paid by 
the plaintiff for the defendant. The amount 
of the revenue was actually paid on the 3rd 
of July 1906. The suit was brought on the 
30th of June 1909. The question is whe¬ 
ther the claim is time barred. The decision 
of this question depends on whether the suit 
was in reality a suit under section 159 of the 
Agra Tenancy Act or under section 160 of 
that Act. Sectiou 159 contemplates a suit 
by a lamhardar for arrears of revenue payable 
to the Government through the lamhardar by 
a co-sharer, whether such revenue has actual¬ 
ly been paid or not. The limitation 7*01’ such 
a suit is three years from the date when the 
revenue became payable. Section 160 con¬ 
templates a case where arrears of revenue 
have actually been paid by one co*sharer for 
another. The two sections make a dislinctiou 
between revenue which is payable and revenue 
which has actually been paid. Where a per¬ 
son who has paid the revenue happens to he a 
co'sharer, he can sue his co-sharer, for whom 
he has paid the revenue, within three years 
of the date of payment. If he happens to be 
the lamhardar^ tliat would, in my opinion, not 
take the case out of the category of those con¬ 
templated by section 160. As I have already 
said, wliere the lamhardar sues to recovt-r 
arrears of revenue payable by a co-sharer, tlie 
suit is one under section 159, and such a suit 
must be brought within three years from the 
date when the arrears became payable. In 
the present case, the arrears were actually 
paid. Therefore, tins was in reality a suit 
under section 160 and was well witiiin limita¬ 
tion. This is the only point argued. I di.>-. 
miss the appeal with costs. 

Appeal dismissed. 
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PUNJAB CHIEF COURT. 

Skcond Civil Appeal No. 97 op 1911. 

July 5, 1912, 

Present: —ilr. Justice Chevis. 
Musammot BHAGf, widjW OP JIWAN 

Plain'iifp—Appellant 
versus 

MUHAMMAD and otheiis—Dep.--nuant3— 

Respondents. 

Punjab Fre-enH’lion .•lol(//f’/t905),.<. 12(«1 — T1 iddv $ 
riyiit to inc-cinjit ln'ir —II whclhcr Jieii' undo 
Cu>^fo)n<ir>i Lon-. 

Where a widow has a v'v^ht to succeed collaterally, 
she has .a ri^lit to pre-empt under section 12 (a) 

of the rro.einptioii Act. Under section the rijfht 

of pr(‘-euiption is not eonlined to a'^nutes alone. 

(Ji/ifer—Utitlerthe Customary Law, as under the 
Hintlu Law, a widow is an heir of her husband. 

Sho- Mulwnnnnd v. 9 IMl. 1890, referred 

to. 

Second appeal from the order of the Divi- 
ftional Judee, .Ihelum Division, dated the 
8t.h August 1910, affirming timt of tho 
Munsif, 1st class, Jhelum, dated the l:th 
June 1907, dismissing plaiutilT s claim. 

The Hnn'hle Mr. MH/iam??ind for 

Appellant. 

Messrs. Ahmn/c C/ioaZ and Deri V^il, 
the Respondents. 

J U1) C M E N T\—T li e dispute is bet ween 
tsvo rival pre-emptor.s, Mw-s'/imThtR Bhagu. 
widon of JiwRii,(now appellant), and Maham- 
mad (now lespondent^. The vendor is 
Mv.<;a)r.viat Jawai, widow of Ra.ia. It. may 
be noted that Jiwan (appellant’s husband) 
is a nearer agnate of Ra.ia than Mahaminail 
is. TTierefore. if it he lield that a widow is 
entitled to succeed Cidlateially in this pa»’ii' 
cular tribe, and tliiit a widow entitled to 
succeed to posstssion on an ordinary widow s 
life-tenure is to be reckoned as included in 
the person.s “entitled to inherit,” [see sec¬ 
tion 12 (<i) (d the Pre-emption ArtJ, the pre¬ 
ference must be given to Musmnmol Bhagu. 

The first Court dismissed Mitsimmat 
Bhagu’s claim, and gave Muhammad adecree, 
holding that AJBltagu liad failed 
to prove tiiat in this tribe widows succeed 
coUateially. The learned Divisional Judge 
ion anded for further itquity ciitwo i.^sues, 
one of which was, wliethor, accoidinglo the 

custom of the tiihe, .V^osimauf/ Bhagu could 
siircetd collaterally. But later on, the Divi- 
Hioiial Judge dismissed Mns m.vinf Bhagu s 
appeal without ileciding tlie above issue, 
holding that tl'.e pliiase in .section 12 ('/) 
‘‘pei.soi)s entitled to inherit” only reftried to 


persons entitled to inherit as full owners, 
and nob to persons succeeding to a limited 
ioteresfc such as widows and daughters. 

Both Courts held that Muhammad was not 
estopped by confession from contesting 
Musammat Bhagu’s claim and on this part 
of the case, I agree with the lower Courts. 
It is true that in the statement of Muham¬ 
mad recorded by the first Court, we find the 
sentence, "ray right is not greater than 
Mvsimmaf Bhagu’s”, but seeing that iu the 
written pleas, Muhammad had clearly stated 
that a woman had no rights of pre-emption 
under section 12 (o), I can only conclude 
that what lie meant was, “if Musimmnt 
Bhagu has a right to pre-empt, I cannot say 
that my right is superior to her.s”. 

As to the question whether a widow entitl¬ 
ed to succeed to a widow’s life-tenure is a 
person “entitled to inherit’ within the 
meaning of section 12 ('D of the Pre-emption 
Act, it is urged on appellant s behalf that 
there is no difference in such cases between 
inheriting and succeeding. In Mayne^ 
Hindu Law, 7th Edition, para 605, T find it 
stated that the typical form of estate 
inhaitel from a male is the widow’s estate. 
Tiie para, goes on to state that it is wholly 
incorrect to speak of a widow s estate as one 
for life only; that Hindu Law measures estates 
not by duration but by n.se, and that though 
re.slricrious upon the use of an estate inherited 
by a woman are different in degree to those 
which limit tlie powers of a male holder, 
they are similar in kind; tlnit the distinctive 
feature of the estate is that at the widow’s 
death, the land reverts to the heirs of the 
last male owner, as the widow never becomes 
a fn sh stock of descent. In the following 
paragraphs too, I find frequent passages 
speaking of a widow as inheriting from her 
husband; in fact the Oiiapter is headed 
“Woman’s Estate in property inherited hom 
males” 


But for the respondent it is urged that 
ccording to Customary Law, a widow is not 
ji heir but only holds the estate in lieu of 
ivtintenance. But I fail entirely to see that 
heio is any difference between Custom- 
,iy Law and Hindu Law so far as the pre- 
t lit case is cmcernecl. In Sher 

Ihila (1). I find it stated by a'lthonty, 
or which I have high I’espect, that: There 


(1) 9 P. K. 1699. 
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are strong: analogies between the estate of a 
widow under Customary Law and her estate 
under Hindu Law; under both laws, she holds 
for life for the purpose of maintenance with 
certain powers of disposition necessarily in¬ 
cident to her position” (tide page 51). And 
later on in the same paragraph, I find a 
remark to the effect that a widow can 
surrender her estate but can only do so 
to the nfixt heir, which distinctly refers to the 
widow as the first heir to her husband. 
There seems to me no reason to hold that 
either under Hindu or Customary Law, a 
widow is not an heir, and in cases where a 
widow succeeds collaterally, I take it that 
the theory is that she inherits from her 
husband’s collateral as heir of her husband. 

Jt has also been argued on respondent’s 
behalf that the intention of the Legislature 
was to confine the right of pre-emption to 
agnates. But in some parts of section 12, 
agnates are specifically referred to, e. ^., 
section 12 (6) secondly^ and if the intention 
was to confine the right of pre emption under 
section 12 (a) to agnates alone, it would have 
been quite easy to say so. On this point. 
Civil Appeal No. 12'>8 of 1907 may also be 
referred to. 1 hold, therefore, that if the 
appellant has a right to succeed collaterally, 
she has a right to pre empt under sec¬ 
tion 12 {a). And if she has a right to 
pre-empt under section 12 (a), her right is 
obviously superior to that of Muhammad. 
But has she a right to succeed collaterally? 
That is the real point for inquiry in this 
case, the other points being merely legal; 
on this point, no decision has been arrived 
at by the learned Divisional Judge. Ihe 
appellant’s Counsel wishes me to decide the 
point, urging that there is sufficient mateiial 
on the record, but respondents’ Counsel asks 
fora remand, and though 1 undoubtedly 
have the power to decide the point, I think 
it more in accordance with the usual practice 
of this Court in such cases to remand the case. 

I accept the appeal and setting aside the 
decision of the learned Divisional Judge, I 
remand the case under Order XIjI, rule, 2d 
for decision in due course on the meiits. 
The decision will, of course, rest on the 
answer to the que.stion whether in this parti¬ 
cular tribe, a widow succeeds collaterally. 

Stamp on appeal to be i*efunded. Other 
costs of appeal to follow the event. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

OooRT Order No. 20 op 1912. 

June 10, 1912. 

Present'. —Mr. Justice Mookerjee and 
Mr. Justice Beachcroft. 

BHIKARl SUKUL and othbrs — 

Jo DO MENT-DEBTORS —PETinONERS 

versus 

Mohant GADADHAR RAMANUJ DAS— 

Decree-holder—O rPO^iTE Party. 

Bengal Rent Art (Xof 18*59;, 8. 109, scope ofSingle 
execution creditor and single judgment-debtor—Case of 
several judgment-dchtors—Execution against some of 
judgment-debtors—Proceeding against immoveable pro¬ 
perty of some judgment-debtors whose moveables and 
persons alsowere proceeded against, though nop'ocoeding 
taken against other judgment-debtors — P7'0cess against 
ynoveahles on jint execution —Proceedings against im¬ 
moveable property suhse'iuenthj, though moveables came 
into judgment-debtor's possession in the meantime — 
Sale of immoveable property-—Onus of proof —Decree 
to be sclf-confotned—Execution as decree stands. 

Section 100 of the Bengal Rent Act, 1859, conteui* 
plates the case of a single oxeeution-cretlitoi* and a 
single judgment-dobtorj it does not specilically refer 
to the case of a joint and several decree against a 
number of jndginent-dcbtor.«, in which case the decree- 
hohloT is at liberty to take out execution against any 
or as many of the judgment-debtors as he may choose. 
And the icquiiemjuts of the section are satislied if, 
in so far as an individual judgment-debtor is concern- 
e<l, procce<Hugs have been taken against bis pei'son 
ov movoablo property before an attempt is made to 
reach his immoveable property; bo has no eoncorn 
with his fellow judgiiKuit dobtors against whom the 
deei'ee-holder may not }>roeeod at all at his clioioe. 
In other words,execution can he taken out of a dec¬ 
ree for money under the Bengal Hent .Act, 1S">9, not 
belli" monev due as ariamrs of rent of a saloalilo 
uniler-tennre, against the immoveable property of 
some of tlio jndgment-ilebtors, who.se moveable pro. 
perty and ]>erson had l)eoii proceeded against pre¬ 
viously, alihough tlie moveables belonging to tho 
other judgment-debtors have not yet boon sold. 

Pi’oco.ss against moveable piojierty must bo taken 
upon the first application for execution of such a 
decree: and after moveable property has boon ex¬ 
hausted, tho decree-holder is free to procceil against 
immovealdo propcjty upon snccoediiig apiilieations 
for execution, notwithstamling that other moveable 
property has come into tho possession of tito judg- 
ment-dobtor in the moantime. 

An application against the person of the judgmeiu- 
dobtor is not a condition precoilent to the maintenance 
of an application for execution against immoveable 
property. 

Dv<(uutoollah V. Xaivah Xuzim Sidhee Xazir Ali Khan, 
10 W. K. 31-1. 1 B. L H. 21(5. referred to. 

It is not the trne meaning of section 10) that if 
an application has been made for execution against 
tlie immoveable |)ropeily of ihe judgment-debtor, it 
can be ilefeatod by him only if he proves that he lias 
moveable properly within tlie district snlticient for 
the complete satisfaction of the jndgmcnt-dobt. The 
decree-holder is not free to ig'nore the moveable pro- 
perty, even upon the first application for execution 
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ftUhongli Sts vnluc is not suiBcicnt for the full satis* 
faction of liis decree. 

A decree must be self-contained and must be exo- 
crited as it stands. 

Gritih Chiimlcr V. Shoshi Shil'hare.-nrar, 27 1. A. 110; 
27 C. 051. Chhnti Xnralii Sin<jh v. i?//aesHY/r Knar, 
6 C. W. X. 70G, Jut Cohiiiil V. Patc.<yi Xamin, A. \V. 
N. (1007) 280, 4 A. L. J. 705, relied u[>on. 

In a suit it was ordered that a <lecreo bo passed in 
accordance with the !-olvti(iiuuh filed by the parties, 
but tin* inovisioii In the unh'n/iiiuilt, as to the payniei»t 
of interest in the event of default, was not incor¬ 
porated in the decree: 

Held, that thc decree-holder was not entitled to take 
out execution of interest under the decree as it 
stood, but lie iiiij^ht apply for muendinent of the 
decree. 

Application against tbe order of t!i 0 
Deputy Collector, Hhadrak. dated December 
1st 19il. 

Babus Mohendra Nalh Roy and Kketra 
Mohtin Sen, for tlie Petitioners. 

Babus Provas Chaiuha Milter and Sudiil 
Madhab MdUik, for tlie Opposite Party. 

jUDGMIilNT.—AVe are invited by the 
petitioners to set aside an order made in 
execution of a decree for monej' obtained 
against (hem by the opposite party, on the 
30th May 1809, under tlie Bengal Rent Art, 
(X of 1859). The decree-holder has made 
successive applications, for execution and 
realised vaiioiis sums from time to time. In 
tiie application whereby the present pro¬ 
ceedings were instituted on the 20rh Atay 
1911, the decree holder prayed for .sale of the 
moveable properties of the judgment-debtor.s, 
for the arrest of their persons, and, if the 
decree wa.s not satisfied by tliese means, for 
the .sale of their immoveable propert.ea. Tlie 
judgment debtors took exception to the 
application on two grounds, d/jf/, that it was 
not maintainable under section 109 of the 
15engal Rent Act, 1859; and secondly, that the 
claim for interest was not sustainable. The 
Court below has overruled these objections 
and directed execution to proceed. Id this 
Oourt, the objections mentioned have been 
re-if crated. 

In suppoit of llie first objection, it has 
been urged, fickt, that no e.xeculion can be 
lala n out against ll»o immoveable properties 
of some ot the judgment-debtors as tlie 
moveables belonging to the other judgment- 
dcliiois have not yet been sold; and, .v cmdly, 
that execution cannot he sought against tlie 
imnioveahU properties, wlieu, on tlie face of 
the application, the decree-liolder as.serts that 
tliere are moveables against which ho wishes 
to proceed. In support of tUo second objec¬ 


tion that the claim for interest is not sustain¬ 
able, reference has been made to the terras 
of the decree, which, although referring to a 
petition of compromise whereon it is based, 
specifically allows the plaiuliff a sura of 
Rs. 3,500 and the coats of the lirigation. 

In so far as the first branch of the first 
ground is concerned, it is plainly unsub- 
.stanlial. Section 109 of the Bengal Rent 
Act, 1859, provides that in the execulion of 
any decree for the payment of money under 
the Act, not being money due as arrears of 
rent of a saleable under-tenure, if satisfaction 
of the judgment cannot ba oblained by exe¬ 
cution against the person or moveable pro¬ 
perty of the debtor within the district in 
which the suit was instituted, the judgment- 
creditor may apply for execution against 
any immoveable property belonging to such 
debtor. This sec-ion, it will b? obierved, 
clearly contemplates the case of a single exe¬ 
cution creditor and a single judgraent-debteu ; 
it does not specifically refer to tlie 
case of a joint and several decree against a 
number of judgment-debtors. In the present 
case, the decree under execution is a jiint 
and several decree, and the decree liol ler is 
at liberty to take out execution against any 
eras many of the jiidgraent-debtDr.s ns he 
may choose. He has apparently nittikeii 
oat execution against two of the judynent- 
debtor.s and has proceeded against the re- 
raaiiiing per.sons. It has been argued, on 
behalf of the petitioners, that inasmuch as 
no proceedings have been taken either against 
the persons or the moveable properties of 
the.so two judgment-debtors, the decree-holder 
is not entitled to apply for execution against 
the immoveable propertie.s of the other juig- 
ment'debtor.s, althougli, so far as the latter 
are coucerned, their moveable properties 
have been already exhausted. In our 
opinion, this contention is ingenious but 
unsound. The section obviously contem¬ 
plates that an application for execution 
against the inimovexble property of a judg- 
ment debtor is not to be made till proceedings 
have b?en tiken against his p »rso’i or 
moveable property. The require neuis of 
the liw are satisfi>d, if, in so fai' as an 
individual ju Ig n3u‘'-d3b''.')r is onesrne 1, 
proceedings have hiau taken a^dust his 
pars >a or moveihU propBrty bifore ai 
attempt, is male to reach his immoveable 
property; he has no coucera with his fellow 
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iadgmeiifc-debfcors, and, he cannofc indirectly 
restrict the right of the execution-creditor 
to proceed at bis choice against one or some 
only of the entire body of judgment-debtors. 
The first branch of the first contention, there¬ 
fore, cannot be sustained. 

In so far as the second branch of the 
first ground is concerned, it has been argued 
that before execution can be applied for 
against immoveable property belonging to 
the judgment debtor, it must be shown 
that his moveable properties have been ex¬ 
hausted or that proceedings have been taken 
against his person; in other words, that an 
application for execution against immoveable 
propelty cannot at all be received and enter¬ 
tained so long as there is any moveable 
property against which execution may 
possibly bo taken out. This contention is, 
in our opinion, too broadly formulated. 
Even if it be assumed that in the initial 
application for execution, a prayer for process 
against immoveable property cannot be 
coupled with a prayer for process against 
moveable property, the position cannot be 
maintained in respect of subsequent applica¬ 
tions made after the moveable properties 
have been exhausted on a previous applica¬ 
tion and proceedings have been taken against 
immoveable properties. Ouce tlie decree- 
holder lias reached the stage when he becomes 
entitled to proceed against immoveable pro¬ 
perty, upon a subsequent application for 
execution, ho is free to proceed against 
immoveable properlie.®, and it is notobligatory 
upon him to seek out and proceed against 
moveable properties, such for instance, as 
may have come into the possession of the 
judgraent-dibtor in the interval. Con- 
seqiently, it isopen to him to join in such 
subsequent application a prayer for process 
against moveable properties with a prayer 
for process against immoveable properties. 
In the case before us, it is not disputed, 
that, on a previous application for execution, 
proceedings were taken by the decree-holder 
against immoveable property, apparently 
without objection ou the part of the judg¬ 
ment-debtors; it is, consequently, open to 
him to proceed against immoveable properties 
on the basis of the present application. We 
may add that, in this connection, it was 
suggested, though somewhat faintly, that an 
application against the person is a condition 
precedent to the maintenance of an applica¬ 


tion for execution against immoveable pro¬ 
perty. There is no sub.stance, however, in 
this contention. The decree-holder is not 
anxious to arrest tlie judgment-debtors; be 
doe.s not believe that the judgment-debt is 
likely to be satisfied by the arrest of the judg¬ 
ment-debtors; nor, so far as we can gather, 
are the judgment-debtors themselves anxious 
to be arrested at the instance of the decree- 
holder, We must, consequently, hold that 
the application, as framed, is maintainable 
under section lO'J. The view we take is 
supported by the observations of Sir Barnes 
Peacock, 0. J , in the case of Beanutoollah v. 
Nawa} Nitzim Sidhea N'azi'r All Khan (1), 
where the learned Chief Justice explained the 
object of section 109. Section 109 shows 
clearly that, as a general rule, process of 
execution for a money-decree under the 
Bengal Rent Act, 1359, is not to be levied 
in the first insrance by attachment of im¬ 
moveable property; the Legislature seems to 
have been anxiou.s to guard against the 
sale of immoveable property in execution of 
decrees of the Revenue Courts under that 
Act, until the moveable property should have 
been first exhausted. The second branch 
of the first contention roust, consequently, 
fail. Before we proceed to deal with 
the Second ground, we may refer briefly 
to two extreme contentions, one by the decree- 
holder, another by the judgment-debtor,—• 
neither of which can be supported It was 
argued on behalf of the decree-holder, that 
if an application has been made for execution 
against the immoveable property of the 
judgment debtor, it can be defeated by him 
only if he proves that he has moveable pro¬ 
perty witlrn the district sufficient for the 
compJete sntif^faction of the judgment-debt. 
That is clearly not the true meaning of sec¬ 
tion 109. As Sir Barnes Peacock puts it, 
the decree-holder is bound to proceed against 
the moveable property and exhaust it in the 
tirst instance, even though the proceeds may 
not be sufficient to satisfy the judgment- 
debt. It is only after the moveable property 
has been exhausted, that execution can be 
taken out against immoveable property for 
the recovery of the balance. The suggestion 
of the decree holder that he is free to ignore 
the moveable propeity, even upon the first 
application fur execution, if its value is nob 

(1) low. R. 341; 1 B. L. R. 216. 
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^efficient for the full satisfaction of his decree, 
is wholly groundless. Equally unfounded is 
the argument put forward at one stage by 
the judgment'deblor that even in the case of 
successive applications for execution, it is in¬ 
cumbent on the decree-holder at every stage 
to seek out and proceed against the moveable 
properties of the judgment debtor before he 
can attach the immoveable properties. This 
argument is clearly unsustainable. If the 
contention were to prevail, the inference 
■would follow that he is bound to proceed not 
only against moveable properties each time 
he applies but also against the person of the 
judgment-debtors rn every successive ap¬ 
plication. This, however, he is not compe¬ 
tent to do in view of the provisions of sec¬ 
tion 9-1! of the Bengal Rent Recovery Act, 
1859. Consequently, process against move- 
able property must be taken upon the first 
application for execution: and after the move- 
able property has been exhausted, the decree- 
holder is free to proceed against immoveable 
property upon succeeding applications for 
execution, notwithstanding that other 
moveable property may have come into the 
possession of tlm jadgnier.t debtor in the 
meatitimo. 


In so far as the second ground is concerned, 
it has been pointed out that tlie decree was 
made by consent of parties at:d was based on 
a petition of compromise. The petition 
stated that the plaintilf wa.s entitled to re¬ 
cover R«. 3,500, that the sum would be paid 
in two equal instalments on the 15th October 

1899 ard the 10th Febi nary 1900, and that 
if the sum was not so paid, interest would 
run at the prescribed rate. When tlie decrev, 
however, came to be drawn up, it was ordered 
that, in .accordance with tlio sol'matnah. a 
decree be passed in favuur of tlm plaintili for 
Rs. 3,500 and for costs of the suit. Tim 
provision as to the payment of interest in 
the event of default, was nob inc )rp>rated iu 
the decree. 'I’he reason pc’ssibly wa.s that as 
the agreement for payment of inte»e:.t was 
contingent upon future default on tiio part 
of tfie judgment-debtM*s, it was thouglit 
unnecessaty to incorporate (iio terms 
ill the decree. If .so, it, was cleaily a 
mistake. The dcoee mnsb ho sedfem- 
tained and must he execuleil as it stands. 
(Jhn'sh Chfnuirr v. /i'(pf/(‘>)' 


Koer (3); Jai Gohind v. Fatesari Narain 
(4). There is no question that under 
the decree, as it stands, the decree-holder is 
not entitled to take out execution for interest. 
It will be open, however, to the decree-holder 
to consider whether he should apply to the 
Court, which made the decree, for amend¬ 
ment thereof, and to obtain a decree in 
accordance with the terms of the compromise. 
All that we now decide is that, under the 
decree as it stands, the claim for ioterest 
cannot be su.siained. The second objection 
must, consequently, prevail. 

The result is that the application is granted 
in part. The order of the Court below, in 
BO far as it allows the decree-holder to realise 
interest, is set aside, but is confirmed in other 
respect.s. As there are uo merits in the 
application and as the substantial ground 
has failed, while the ground whereupon the 
petitioners have succeeded in part is of an 
entirely technical character, they must pay 
the costs of the opposite party who have 
apppared on notice. Wa assess the hearing 
fee at five gold mohurs. 

Application partly yr-intsd. 

{:B 0 C. W. N. 790. 

(4) A. W. N. (.1907) ‘^80; 4 A. L. J. 765. 


JIAI)R,4.S HIGH COURT. 

AnruAL AiiiiNST OiinB.f No- S'i 0‘' 

May 2, 1912. 

Pre-^eut\ —Mr. Justice Sankaran Nair ana 

Mr. .Justice Ayling. 

Mithira]a RAJA SRRK MAHARAJA 
S.VHIB, MEHARABAN DOSTAN SREE 
MAHARAJA SRI Hon'ii^e ROW 
VEN'KATA SlWEl'A CHELBAPATHI 
UANGA ROW BAHADUR, K. C. I E , 
MAHARAJA of BOBBILl— Appellant 

V€ TStiS 

SREE RAJAH NARASARA.TU PEDA 
BOLIAR SINHULU BAHADUR GARU 

and others—RE> iPONnKNrs. 

‘ If// VfocciUivc C’o tic (Act V of 1908), 38, 39, 41 

— Proccthirc Code (Act of 1S82K 2i3 — 

oj dccccc for cxccatijn—SimHUancoH!; or 
couenrrent exc^'uHon by Court which }Xis.'^ctl decree (lud 
to irliirh it is sent Jor ccCa ution ^Ai>plicution to tatter 
Court for execution —Dismissal of petitiofi^Sabscqucnt 
application to Court wdiich fxissed decrec^Applicaiiof\ 
to 'proper Court* — Limitation* 
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'jhe Coui’fc ■vvliicli passed a decree can order cononr. 
rent execution of it simultaneously ^vith exe¬ 
cution proceedings initiated by the Court to which 
it has been sent for execution, but such execution 
should be allowed only in exceptional circumstances. 

It is only when such execution is necessary in the 
interests of the decree-holder, and when it can bo 
carried on without hardship to the judgment-debtor, 
that it ought to be allowed by the Court which 
passed the decree. 

Snroda Pi'osad MuJlicJc v. Litchmcepnt Singh Doogur^ 
14 M. I. A. 529 at p. 540; 17 SV. R 280; 10 B. L. R. 
214 and Kriato Khhore Dntt v. Rn.p Lnl Das, 8 C. 
687; 30 C. L. R. GOO, referred to. 

When a decree is transferred by the Court which 
passecl it to another Court for execution, and 
an application made to the latter Court is dismiss¬ 
ed, a subsequent application for execution made to 
the Court which passed the decree, while the result 
of execution has not been certilied by the Court to 
w’hich it was sent for execution, is not an application 
made to the‘proper Court,’ unless there is an order 
permitting simultaneous execution along with execu- 
tion proceedings initiated in the Court to which the 
decree was sent for execution. 

Ahda Begam v. Muznffar Husain, 20 A. 129, referred 

to. 

Kriato Kishore Dntt v. RoopLall Doss,fi C. 687, 10 C. 
L. R. 609, distinguished. 

Plaintiff obtained a decree in tho District Court of 
Vizagapatam. It was sent for execution to the Par- 
vatipur Munsif’s Court on 5th October 1904. There 
the petition for o.xecution was dismissed by tho Mun- 
sif on loth March 1905. On 13th December 1907, 
plaintiff applied for execution to the District Court of 
Vi/agapatam, which retinnod the petition for ameud- 
ment under section 2^5, Civil Procedure Code, 1882. 
Tlio petition was represented without amendment 
and the District Court simply recorded it. On 21st 
October 19U), the decree-holder applied to tho Dis¬ 
trict Court for execution: 

Held, (1) that tho aiiplication, of 13th October 1907, 
was a step-iu-aid of execution wliicli saved limit i- 
tion; 

Parhiapiin Jrhuri v. Ponjah' Scciion, 28 M. 557, fol¬ 
lowed. 

i2, tliat the application, dated 13th October 1907, 
was not made to tho ‘proper Court’ as the District 
Muusif’s Court of Pavvatipiir iiad seisin of tho execu¬ 
tion )*roccedings. 

.ltda Begnin v. Mitzajjiti' Jlu.oiin, 20 A. 129, referred 
to. 

Appeal against the order of the District 
Court of Viz^gapatam, dated 26tli October 

I&IO, ill E. P. No. 15 of 1910. ill 0. S. No. 11 
of 1903. 

The Hon’ble Wr. L. A. Govindaraghava Iyer, 
and Mr. V. Ramesnvi, for the Appellant. 

Mr. B. liiarasimhaswara Sarma, for the Re¬ 
spondents. 

JUDGMENT. 

SANKARAt^ Nair, d. —The question is whether 
the plaintiff’s application is barred by limita¬ 
tion. The plaintiff obtained a decree in O.S. 

N’o. 11 of 1903 on the file of the District Court 


of Yizagapatam. The decree was transferred 
to the District Muusif’s Court of Paravatipur 
for execution on the 5ch October 1904. The 
decree-holders got certain immoveable pro¬ 
perties attached, but the petition was dismissed 
on the 10th of March 1905 and no further 
steps were taken in tho District MunsiPs 
Court. The decree-holder then applied to the 
District Court at Vizagapatam on the 13bh 
December 1907 for the sale of the property 
attached by the District Munsif. The peti¬ 
tion was returned for amendment under sec¬ 
tion 235 of the Code of Civil Procedure of 
1882. It was re-presented without amend¬ 
ment and was then recorded without being 
registered. The decree-holder makes this 
present application on the 2l8t April 1910 for 
notice and for the realisation of the amount by 
sale of (he properties already attached. 
The question whether this present applica¬ 
tion is barred by limitation depends on the 
question whether the application of the 13tfa 
December 1907 to the District Court was in 
accordance with law and to the proper Court. 

The application of the 13th of December 
1907 prayed for notice under section 243 of 
the Civil Procedure Code of 1882 and the 
decision of the District Judge that such ap¬ 
plication must be treated as a step-in-aid of 
execution is in accordance with the decision in 
Pachiappa Achari v. Pooiali 5eenju(l). The 
only question thatremains, therefore, for deci¬ 
sion, is, whether the application is madetothe 
‘proper Court.’ The District Judge decides 
that the proper Court to which the applica¬ 
tion should have been made was the District 
Munsif’s Court of Parvaiipur, to which the 
decree had been transferred for execution and 
that, therefore, the present application is bar¬ 
red. Under section 223 of the Civil Procedure 
Code of 1SS2 (section 41 of the present Code), 
the Munsit’ss Court of Parvatipur, to which 
the decree was sent for execution, has to certi¬ 
fy to the District Court of Vizagapatam the 
fact of such execution or, if the Munsif’s 
Court fails to execute the decree, the circum¬ 
stances attending such failure. Till that is 
done, the Munsif’s Court retains its juris¬ 
diction to execute the decree; See Ahda 
Begam v. ^fuznffar IluKuin Khan (2). 

There in no doubt, therefore, that the Mun- 
sif's Court had jurisdiction to entertain a 
similar application for sale though Ihj^t 

(D 28 M. r,57. 

(2) 20 A. 129. 
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Court had dismissed the application for exe- 
cation in 1905. Tln'.-t was not denied in 
argument befoie us. 

The next question is, wliether that !is the 
only Court to which this application ould be 
made or, had the District Court also jurisdic¬ 
tion to order the sale of the property, tinder 
section 3:> of the Civil Procedure Code of 190^ 
(section 223 of t lie Code of ActXtV of 1882), 
the decree may be executed either by the 
Court wliich passed it or to which it 
is sent for execution. Thi.s in itoelf does 
not authorise the District Court of Viza- 
gapatam, which passed the decree, to execute 
it after it had been sent for execution to the 
Munsit’s Court of Parvatipar. Section 19 
states the condition under which a decree 
may be sent to another Court for execution. 
Under clause (r), it may he sent for execution 
to another Court if the Court directs the sale 
or delivery of immoveable property situated 
outside the limits of the jurisdiction of the 
Court, which passed tlie ueciee, and, presum¬ 
ably, witliin thelimitsof the jurisdictionof the 
Court to which it is sent for t-xecution. The 
reason for tho transfer of tliis case is plain 
enough, lly clause (o), it may also he sent to 
another Court if the judgment <lebtor resnle.s 
there or carries on business or works for pain 
within the limits of the juiisdiction of that 
Court. Under clause if the judgment- 
debtor has no property witliin the jurisdietijii 
of the Court which passed the decree suliioiei.t 
to satisfy the decree and has property witliiu 
the limits uf the luiisdictioii of ttie Court, to 
which it is sent, the decree may be sent to 
that Court, for execution. Under clause (d) 
of section 39, if tlie Com t which passed the 
decree considers tor reafor.s, which sh.all ho 
recoided in wiiling, tliat the decree should be 
executed by another Court, tlien also the dec¬ 
ree may be sent to another Court for execu¬ 
tion. This section does not say that, after the 
decree has been sent to antlher Court for 
execution, the Court passing the decree may 
not eiinultaneocsly carry on execution pro¬ 
ceedings but it ih plain enough tliat secticn 
39 intends that it is only for special reasons 
tfiat (he decree should be sent to another 
for execution. Thus, if tliere is siifti- 
cu ht property hy the sale of which tire debt 
iiiiiy 1,0 1 calised crdiiiaiily, no Court would 
tic iustirnd in sending the decree to another 
for execution. At the same time, it is 
quire possible that concurrent execution may 


be necessary. If, for instance, a property 
within the jurisdiction cf the Court which 
passed the decree is comparatively not of 
much value and the property within the juris¬ 
diction of the Court to which the decree is 
sent is also not comparatively of much value, 
then there can benoinjustica to the judgment- 
debtor in carrying on execution proceedings 
in botii the Courts. If the decrees be sent 
for execution to two or more Courts to be 

executed at the same time and the amounts 
realised in the aggregate may be much higher 
than the judgment-debt, it would manifestly 
bean injustice to the judgment-debtor to allow 
the execution proceedings to go on at the same 
time. Furthermore, if the full amount of 
the decree is realised by two or three Courts 
it is difficult to see how matters can be worked 
out, which of the sales is to be held valid and 
on what grounds and what interest would be 
acquired by the purchasers at those sales. It 

is true the judgment-debtor may apply for 
stay of execution proceedings under Order 
XXr, rule 20, but he is not entitled to get 
the execution proceedings stayed. While, 
lliorcfore. these sections may not show that 
coiicunent execution cannot be carried on, 
they c#>i taiiily show that such execution should 
hs allowed only in exceptional circumstances. 
It is only when such execution is necessary m 
the interests of the decree-holder and when 

if. can he carried on without l.ardship to the 

judgmeiit.debtor, that it ought to be 
by the Court which passed the decree, 1 he 
other provisions show that such Court appa- 
rpotlv retains control over the execution pro¬ 
ceedings; when the decree has to be^ executed 

against ihe representative of the judgment- 
debtor. then,accoiding to section .0, the ap¬ 
plication has to be made to tliat Court which 
passed the decree; when a decree has to be 
executed at the instance ot the assignee of the 
decree-holder, then also the application has to 
be made under Order XXI, rule 16, to the 
same Court. Then, again, power is given to 
such Couit to stay the execution proceedings 
in the Court to which the decree is sent for 
execution. When, therefore, concurrent exe¬ 
cution isnecessary, the Court which pissed the 
decree may order it; but when such order is 
passed and permission is given to the decree- 
holder to execute the decree simultaneously 
in more than one Court, he is not entitled to 
carry on execution proceedings at the 
time. The decision seems to be one of tm? 
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view, Tn S^iro'^a Pros id ^lullicc v. Luck- 
meeput Singh Doogur (3), their Lordships of 
the Privy Goaocil held that it was open to a 
Ooart to send the decree for execution to three 
Courts at the same time. This decision was 
passed under the Civil Procedure Code. 1859. 
It may be pointed out tha^ under section 286 
of that Code, the Court was bound to transmit 
the decree for execution to another Court 
unless there be special reasons to the contrary. 
Under the Codes of 18?*2 and of 1908, it is 
optional svibh the Court to send it to another 
Court. Under secbiou 2?4 of the Code of 
1859, their Lordships pointed out that when 
the decree is sent for execution to another 
Court, conditions may have to be imposed 
upon the decree-holder. This also shows the 
necessity of the exercise of judicial discretion. 
In the case of Ktisto Kisho^e Dutl v. Roop Lull 
Doss (4) also, there was an order by the 
Court which passed the decree for simulta¬ 
neous execution. These decisions are authori¬ 
ties for the proposition that decree may be 
executed simultaneously in more than one 
Court,but in all these cases, there were orders 
allosving such execution, and the considera¬ 
tions that I have already set out would seem to 
indicate the necessity of an order, permitting: 
concurrent execution before such execution 
prooeedings can be carried out. In the pre¬ 
sent case after the decree was tratisferred for 
execution to the Paravatipui* Munsil’s Court, 
that Court had seisin of tlie execution 
proceedings and it was bound to carry 
them on until execution was obtained or 
further execution became impossible. There 
was no order of the District Court of Viziga- 
patam staying execution in that Court for the 
purpose of executing tlie decree in the Vizr- 
gapatam Court itself. I am, therefore, of opi¬ 
nion that the Judge is riglit in holding that 
the application for sale in 1997 should liave 
been made to the Parvatipur Muusif's Court 
and that the District. Court was not, there* 
fore, the proper Court to entertain such an 
application. The present application, tliere- 
fore, is barred. 1 would confirm the order of 
the District Court and dismiss this appeal 
with costs. 

Ayling, J.—I agree. 

Appeal! dismissed. 

(3) U M. I. A. 529 at p. 5-10; 17 W. It. 2S9; 10 11- 

L. U. 214. 

(4) 8C. 687; lOC.L. R. 609. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1253 op 1911. 

June 6, 1912. 

Present: —Mr. Justice Piggott, 
NIDHAI —Defendant—Appellant 

versus 

BIDBSI— Plaintiff—Respondent. 

Registration—Petition of compromise filed in mnfa* 
tion proceeding affecting immoveable property of value 
less than lOD rupees—Whether admissible in eviderice 
ivithout registration—Whether it confers title. 

A. petition of comproniso relating to immoveable 
property of raluo less than Rs. 100 was filed in a 
Revenue Court in a m itatiou proceeding and the 
order of the Revenue Court was passed in accordance 
with the terms of the compromise. It was nob 
registoredj 

Held, (1) that a petition of this sort should not be 
excluded altogeblier from evidence for want of regis¬ 
tration; 

Bituhfri Xaik v. Ganga Saran Sahu, 20 A. 171, 25 
I. A. 9; 2 C. W. N. 129, followed. 

(2) that in view of the fact that the compromise 
related to property of value less than Rs. 109, 
it was capable of operating as a documeot of title, 
although it was nob registered. 

R istain Ali v. Gaura, 8 A, L. J. 918, 12 Ind. Cas. 
109; 33 A. 723, distinguished. 

Sdond appeal from the decision of the 
District Judge of Mirzvpur, dated 4tli July 
1911. 

Mr. Sarat Chandra GhouViri^ for the Appel* 
lant. 

Mr. KnV.ndi Prashad, for the Respondent. 

•lUDGMENr.—In this case, the plaintiff 
Biddsi, susd to recover possession of two plots 
of land, forming part of a fixed-rate tenancy 
and with a total area of 1 bigha., 5 biswas, 
Ilis plaint appears to admit that the land in 
dispute formed part of a larger holding with a 
total area of 4 highas, 8 hisiuas^ which had 
formerly stood in the name ofSheopal, father 
of the defendant Nidhai. The plaintiff says, 
in the fir.st pi ice, that he is a son of Jangi, 
lu'otlier of Sheopxl, and that in Sheopal’s 
life time, the entire holding belonged to, and 
was cultivated by, all rnembars of the family 
jointly. On the death of Sheopal, it is quite 
clear that there was a dispute bat.vean the 
parti^'.s which to)k the form of a contested 
applicati >n for mutation of names before a 
Revenue Court. This dispute was settled by a 
compromise, dated March 16th, 1909. to which 
the plaintiff Bidesi.andthedefeudaut Nidhai, 
were parties. The petition of compromise is 
some vhat curiously worded, aud contains 
certain recitals of fact for which apparently 
Nidhai alone is respon.sible and other recitals 
of fact in which both parties purported to 
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ioin. The gist of the petition, liowever, is 
quite clear. The parties agreed to divide the 
holdingbetweenthem.Didesiisto take the two 
plots now in dispute with an area of 1 higliQy 
5 hiswQ$^ and Nidhai is to take the remaining 
3 highai^ 3 hisxoas of the holding. Kach is to 
be separately liable for the rent of the por¬ 
tion of the holding assigned to him. The 
learned District Judge sent for the record of 
the mutation proceedings and satisfied him¬ 
self that the order of the Revenue Court was 
passed in accordance with the terms of the 
petition of compromise. There is, therefore, a 
fair presumption that the terms of the compro¬ 
mise were for the time being actually carried 
into effect. The written statement filed by the 
defendant Nidhai is somewhat cautiously 
worded. He does not deny the relationship 
claimed by the plaintiff, and must be taken to 
have admitted it. He states, however, tliat the 
plaintiff and his father were altogether .se¬ 
parate from the defendant and Slieopal, and 
that, the former never had anything to do 
with any portion of the fixed-rate holding. 
As regards the compromise filed in the 
Revenue Court, he will not admit that there 
was any compromise on the terms alleged by 
the plaiiititT and in fact pleads that tlm peti¬ 
tion of compromise relied on by the latter is 
inadmissible in evidence for want of registra¬ 
tion but he does admit that there was an ag¬ 
reement between the parties as to the division 
of the holding. He says (hat whatthe parties 
agreed to was that in the month of Jeth 1317 

FasUyV/Wich would correspond vvitlithemonth of 

June 1910, the plaintiff was to pay the defen¬ 
dant Hs. 140 and thereupon the defendant 
would “in (onsideration of the plaintiff’s near 
relationship” put him in possession of the 
two plots of land now in dispute. The Court 
of first instance seems to have ti’ied the case 
very carefully. It was of opinion that the 
petition of compromise of ilarch 16, 1909, 
was admissible in evidence, and held that on 
the evidence, as a whole, tlie plaintitt had made 
out a good case in favour of his claim to po.s- 
sess, by right of inheritance, some sliare of 
interest in the fixed-rate tenancy in question. 
It further held that this right on the part of 
the plaintift' to an undivided share in tlie 
holding had bec.)me, by virtue of tlie petition 
of compromise and the actual settlement 
t hereby effected and endorsed by the order 
of the Revenue Court, a right to the separate 
possession of the two plots of land now in 


suit. It accordingly decreed the plaintiff’s 
claim in full. Before the learned District 
Judge on appeal, the point principally argued 
-was the admissiblity in evidence of the petiton 
of compromise of March 16th, 1909. Now, I 
have no doubt that the record of the entire 
proceeding before the Revenue Court, includ¬ 
ing the pleadings of the parties, the petition 
of compromise and the order of the Court, 
were admissible in evidence as matters bear¬ 
ing upon the various issues in the case. The 
plaintiff was, undoubtedly, entitled to prove 
that he had set up a claim to a share in the 
fixed-rate holding on the death of bheopal, 
that this claim had been brought to the notice 
of, and contested by, the defendant Nidhai, 
but that in the result Nidhai had entered 
into an agreement in consequenc-s of which a 
portion of the holding had passed into the 
actual possession of the plaintiff. Tlio deci¬ 
sion of their L irdships of the Privy Council in 
Binihsn Naik v. Qar.ga Sarati Sahu (1) is 
suilicient authorify for the proposition that a 
petition of this sort should not be excluded 
altogether from evidence by reason of the 
provisims of the Indian Registration Act, 
There remains, liowever, the further question 
of the legal effect of a compromise of this 
sort taken in connection with the order of the 
Revenue Court on the same. The whole ques¬ 
tion was considered by a Bench of this Court, 
of which 1 was a member, in Ihtdam.AU Khan 
V. Qanm {'dl, where a numb?!’ of rulings on 
the point are referred to. The Court had to 
deal in that case wiih a petition of compro¬ 
mise presented before a Revenue Court which 
admittedly purported to deal with immove¬ 
able property of a value exceeding Rs. 100. 
It was there pointed out that such a petition 
of compromise might he relevant fact in the 
case, and might be admitted in evidence, but 
yet might be incapable of operating as a uocu- 
ment of title so as to transfer title to im¬ 
movable pioperty ofa value exceeding Rs. ICO 
from one person to another. T am still 
of the same opinion but it seems to me tliat 
tho circumstances of the present case are 
distinguishable. What tiie plaintiff, Bidesi, 
ac!ually got under thi.s compromise of March 
lOtii, 1909, was possession over immoveable 
property, riz., two small plots of land of a 
value apparently not exceeding Rs. 100, 

(1) 20 A. 171; 2.5 T. A. 9; 2 0. VT. N. 129. ^ 

(2) 8 A. L. J. 918} 12 lud. Cas, 109} 33 A. i28. 
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The plaintiff valaed the property in dispute 
Rs. 40 and this valuation was not contest- 
ed by the defendant but was adopted by him 
in his memorandum of appeal to the District 
Judge. It seems to me that, under the cir¬ 
cumstances of this case, the entire transaction 
comprised in the presentation of the petition 
of compromise, the order thereon by the 
Revenue Court, and the transfer of possession 
in accordance with the same, should be re¬ 
garded as sufficient to confer upon the plain¬ 
tiff, Bidesi, atitle which the defendant cannot 
now call in question. I take it that Bidesi 
held as against Nidhai what amounted, at any 
rate, to a doubtful claim, and this in respect 
of immoveable property of a value not ex¬ 
ceeding Rs. 100. This claim Nidhai settled 
by putting Bidesi into actual posses.sion of 
two plots of land and calling upon the Revenue 
Court to take note of the fact that he l ad 
done so and to make the necessary entries in 
its papers accordingly. I am net satisfied 
that such transaction in the case of immove¬ 
able property of a value less than Rs. ICO, 
would require a registered instrument in 
order to give it legal validity. Holding this 
view, I think the learned District Judge was 
substantially right in declining to go into the 
question of the validity of Bidesi’.s claim by 
light of inheritance, independently of the 
settlement effected under the compromise of 
March 16lh, 1909. I accordingly dismiss this 
appeal with costs. 

Appeal (lisfhiiffeil. 


ALLAHABAD HIGH COURT. 
Second Civtn Appeal No. '.yi7 or 1912. 

June 27, 1912. 

Present: —Mr. Justice Clouoier. 
MOHIB AL[ —Plaimifk—A i'i ei.lant. 


HO 


SURAT SINGH— Defcnoant— 

Ri:Sf ONDRNT. 

Ayra Tenoncii Jet {It i>f l'.()]\ 4 (2), 50, 57, 

58 ^ ]{},y—‘'Jijrirulf>iraf mcanhiynJ—Lr.udf*- 

the puiyoees of<jrazin>/—Jurindictifu of Civil or Itevcm 
Qourt _ Suit for rjcctinent oj tenont fr-'Ui j-rst'O'e loinl. 

Tho woi'ils “jigricviltiiiai pni pofcis’' in soctiou 4 (2) 
of the Agra Tomuicv Act, JJiOl, Im^^t be cootiucil in 
their oiclinary sense; they rel'i r to tilling and cultica- 
tion for purposes of raisintr crops. In their widest 
sense, the words niay inclmle grazing but it is 
impossible to bold thut all laud held for grazing pur¬ 
poses is land held for ajiricultural purposes. 


A suit for ojoebmanb of a fcanaab from pasture laud, 
not held for agricultural purposes, is cognizable by 
the Civil Court aucl not by the Revenue Court. 

Second appeal from the deciaion of the 
District Judge, of Shabjahanpur, dated 22nd 
December 1911. > 

Mr. W. Wallachf for the Appellant. 

Mr. Benode Behari^ for the Respondent. 

JUDGMKNr.—This appeal arises out of 
a suit brought by the appellant in a Court 
of Munsif for the ejectment of the 
respondent from two plots of land. The 
suit was resisted on the ground that 
the parties were landlord and tenant and, 
therefore, the Civil Court had no jurisdiction. 
The respondent pleaded that he had been 
cultivating the plots. But the Courts below 
have found that he has not cultivated them 
bub has held them only for grazing purposes 
and that ho has been paying Rs. 3 a year 
for them to the appellant. The Munsif 
found that the suit was cognizible by a 
Civil Court and decreed the claim. On 
appeal, the Distiicb Judge held that the suit 
was barred with reference to the provisions 
of sections 4, 6fi and 167 of the Tenancy 
Act. The suit as brought was not cogniz¬ 
able by a Revenue Court if, as T am informed, 
(the plaint is not before me), the appellant 
alleged that the respondent was a trespasser. 
That allegation has been negatived by the 
Courts below, and the question is whether 
on the fact.s found, a suit could have been 
maintained by the appellant for the eject¬ 
ment of tlie respondent in a Revenue Court, 
According to the finding, the respondent 
was a tenant of the appellant and ac3ording 
to section 4(3) of the Tenancy Act what the 
respondent piid to the appellant for the 
grazing was vent". The definition of vent 
specificilly includes what is paid by a 
tenant on account of rights of pasturage. 
The jurisdiction of the Civil Court must be 
barred, if at all, by some express provi¬ 
sion of the Tenancy Act. Section 1G7 pro¬ 
vides tliat all suits specified in the fourth 
Schedule of the Act shall be lieard and 
delermined by tlie Revenue Courts and 
except by way of appe-il, no Court other 
than a Revenue Court sliall take cognizance 
of any dispute or matter in respect of which 
any such suit might be brought. If a suit for 
ejectment is maintainable by the appellant 
against the respondent at all, it must ba 



744 


INDIAN CASES. 


[1912 


PARTAB BAHADDR SINGH V. NAURANG SINGH, 


either as a suit of the kind described at 
No. 29 in Group C of the fourth Schedule to 
the Act, or as a suit of the kind described at 
No. 39 in Group D of the fourth Schedule. 
The former is a suit for ejectment of a non- 
occupancy-tenant on the ground specified in 
section 58 of the Act and tlie latter is a suit 
for ejectment of a tenant on the grounds 
specified in clause (rt) ot sec iDu 67 of the 
Act. The opening words of section 57 are: — 
A tenant, not being a permanent tenure- 
holder, shall be liable to ejectment from his 
holding on one or more of the following 
grounds". Then the grounds are stated. Sec¬ 
tion 58 provides as follows: — Anon-occupancy- 
tenant shall be liable to ejecraent on one or 
more of the following grounds in addition 
to the grounds .specified in section 57, namely, 
(a) on the ground tliat he holds only as 
a tenant from year to year; (5) on the ground 
that he liolds under a lea-e the term of which 
has expired or will expire at or before tiie 
end of the current agricultural year; (c) on 
the ground that he has refused to accept a 
lease containing the particulars of his holding 
for the time being in accordance with the 
provisions of section 90*’. Both the.se sections 
relate to the ejectment of a tenant from 
his holding and “holding" is defined 
in section 4 (9) of the Act as a parcel 

or parcels of land held under one tenure 
or one lease or engagement The woid 
land” is defined in section 4(2) a.s land 
which is let or hold for agricultural purposes. 
It appears, therefore, that sections 57 and 
58 apply only to suits for the ejectment of 
a tenant from land as defined in the Act. 
Thus the question whether the present suit is 
cognizable by a Civil Court or not, resolves 
itself into the question whether the laud 
held for grazing purposes is land held for 
agricultural purposes within the meaning of 
section 4(2) of the Act. It seems to me that, 
in its widest pos.sible sense, the expression 
“agricultural purpo.ses" might include graz¬ 
ing. .But it is impossible to hold that all 
land held for grazing purposes is land held 
for agricultural purposes. There are 
enormous areas in these Provinces to which 
<*Httle are sent to graze and which certainly 
have no conneclioii whatever with agricul¬ 
tural purposes in the ordinary sense, and it 
would be impossible, I think, to hold that 
these areas are lands held for agricultural 
purposes within the meaning of the Tenancy 


Act. In the present case, there is nothing 
to show that the respondent’s occupation of 
the land in qnestiou is in any way connected 
with agricultural purposes in the ordinary 
sense, that is to say, with the tilling and culti¬ 
vation of land, nor, in my opinion, can the 
question wliether land held for grazing pur¬ 
poses is land h^d for agricultural purposes 
depend upon the trade or occupation of the 
person whoactually bolds the land in question 
in a suit. It seems to me that the words “agri¬ 
cultural purposes "in section 4 (2) of the Act 
must he construed in their ordinary sense 
and that they refer to tilling and cul¬ 
tivation for purposes of raising crops. I 
was referred to a decision of the Board of 
Revenue iu Chou'dKmy Muhammad Makmood 
V. Gang t (1). The question, which 

I have to decide, was raised in that case, 
but was rot decided, the Board being of 
opinion Mia* a person who has grazing rights 
over land i.s not a tenant of the land who 
can be ejected by a suit under the Tenancy 
Act. If that decision is correct, the pre.sent 
suit is cognizable by a Civil Court, even if my 
interpretation of the defioitioii of land ia 
erroneous. 1 allow tliis appeal, set aside 
the decree of the lower Appellate Court and 
remand the case to that Court in order tNat 
it may he restored to the pending file and dis¬ 
posed of according to law. Costs in this Court 
will be costs in tlie cause. 

1 am informed that the plaint was returned 
by the District Judge to the appellant for 
presentation to a Court of Revenue. The 
plaint should now he re*placed on the 
record. 

Ca^'e remanieil. 

(1) Rev. L. J. Vfl. III. p. 51. 


OBDH JUDICIAL COMMISSIONER’S 

COURT. 

Rknt Appeal No. SI oi' 1912. 

June 12, 1912. 

Fresent\ —Mr. Justice Lindsay, J. C, 
Ihm'hJe Raja PARTAB BAHADUR 
SINGH— Plaintikp—Appellant 

versus 

NAURANG SINGH AND OTHERS— 

Defendants—Respondents. 

Cidl Procedure Cod.c {Act V of 1903 ), 0 . 7 , r, 13 — < 
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Misjoinder of parlies andcames of action-Objection to 
he taken at the earliest opportnnitij—Appeal, objection 
not allowed to be taken, in. 

Under the provisians of the Civil Procedoro Co-e, 

objections as to misjoinder of parties and causes ot 
action should be taken at the earliest possible oppor- 

tuuity, and where no sucli objection is taken m the 
written statement, it should not be allowed to be taken 
for the first time in appeal. 


Appeal agrainat; an order of the District 
.Tadge, Rai Bireli, dated 30th October 
1911, reversing that of the Deputy Collector 
of Partabgarh. dated 1st July 1911. 

Pandit Gokar.vi N.itk Misra. for the 
Appellant. 

'Slv. Oirja Saran Lai, for the Respondent. 


OTJDGMENr.— These two appeals arise 
out of a suit which was brought by the 
plaintiff appellant, in the Court of the Assist¬ 
ant Collector of Partabgarh under the provi¬ 
sions of section lOS (5) of the Oudh Rent Act 
for profits. The suit was brought against 
36 defendants and the profits, which were the 

subiect-maUer-of the fiuir, weie said to be 

due in respect of a share belonging to the 
plaintiff in a called Fa^/i Jiwan Rai. 

The claim of the plaintiff was resisted on a 
variety of grounds but the main contention 
raised on behalf of the defendants was that 
they were not liable for the claim and that 
if anything was due from any of them, it 
was due to the plaintiff separately so _ that a 
joint decree could not be passed against all 
of them. The Assistant Collector, having 
bad a statement of the accounts prepared, 
gave separate decrees, against nine of the 
defendants specifying tlie am uint due to the 
plaintiff from each. Seven of these defend¬ 
ants appealed to the Court of the District 
Judge. Three of them were parties to one 
appeal while four of them joined in a 
separate appeal. Botli these appeaU have 
been allowed by the Court belo.v on tbe 
ground that the plaiiitilf-appellant\s .suit 
was bad for misjoinder of p vrtie.s and causes 
of action. The learned District Julge, 
having come to this onclasion, set. aside tlie 
decree of the first Court and remanded the case 
for re-trial. He also directed that the 
plaint should he reiurned to the plaintuf 
for amendment with a direction to confine Ins 
claim to one cause of action against the 
same defendants. In appeal here, it is 
contended that t.his order of (he Court below 
was wrong inasmuch as no plea of misjouidei 


having been taken by any of the defendants 
at the earliest possible opportunity, such a 
plea could nob be raised for the first time 
in appeal. 1 am of opinion that this con¬ 
tention must prevail. It is true that in the 
judgraeub of the lower Court it is stated that 
these pleas of misjoinderoE parties and causes 
of action were raised in the Court of fi.rsb 
instance but after a perusal of the various 
written statements, filed by some of the defend¬ 
ants (some of the defendants filed no written 
statement at all), it seems to me clear that no 
such pleaof misjoinder was taicen. t* or example, 
Zxbar Singh, who was one of the defendants, 
while he stated in his written statement, as if 
by way of complaint, that all the co-sharers 
were being sued jointly, neverthele.ss express¬ 
ed bis willingness to submit to a decree for 
any such amount as might be found owing 
from him, that i.s to say, his plea was really 
one to the elTecb that no joint decree could 
be passed against him. Raghubar, Sri pat 
and GaugaBikhsh. who are also respondents 
in these appeals, did not rai-se any plea of 
misjoinder whatever; nor did the other re¬ 
spondents Nauiing and Blkramjit. I think 
therefore, it must be taken that tli© learned 
Judge was under a misapprehension in deal¬ 
ing with the case. The terms of Order I, 
rule 13 of the Code of Civil Procedure are 

perfectly clear and make it necessary that all 
objections on the ground of misjoinder shall 
he taken at the earliest possible opportunity. 

I may also remark that this plea of misjoinder, 

even assuming it cmld be raised, does not 

appear to me to be well taken. 

The Jiwan Rai, in which the plaintiff 

has a share in re.specb of which he was seeking 
for profi^s, cmtains mimerous subdivisions 
for each of which there appears to be a sepa¬ 
rate account. So far as these respondents 
are concerned, it appears that Raghubar, 
Balkaram and/i ibar, who are the re.spondents 
in Appeal No. 5, hold shares in two Kkatas 
Nos. 23 and 29. Ganga Bakhsh, Sripat, Nan- 
rang and Bikramjit. on the other liand, are 
all co-sharei.s in Khali No. 29 alone. It is 
admitted tli it tlio plaintiff ha^ .shares in both 
of tlie.se kh .las. 1 cm see no reason why it 
sliouM be \\Ad tliat a claim, which affects the 
khata-i in which all the.se parties are concern¬ 
ed, is necessarily bad for misjoinder because 
it so bappen.s tliat .some of the defendants are 
concerned only with one khata while others, 
aie concerned with two. In the first Court, 
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there does nob appear to have been any diffi- 
Cttlby in making out the account of the liabili¬ 
ties of the various defendants and it cannot, 
T think, be said that on the ground of incon¬ 
venience, there was any necessity fora direc¬ 
tion to the plaintiff io file separate suits I 
set aside the order of remaml passed by the 
lower Appellate Court in each of the cises 
before it and direct that the appeals be dis¬ 
posed of by the learned Judge according to 
law. The appellant will get his costs from 
the respondents in each of the appeals in this 
Court. 

Cast’s remanded. 


OUDH JlIDtCIAij COMMISSIONEa’S 

COUKT. 

Skcond Civil Appkal No. 213 op 1911. 

May -22, 1912. 

rraent' —Mr. Ju.stice Lindsay, J. 0. 

M \TA BAUAL SINGH—PLvfNrif'P — 

ArPKLl.ANT 

ff-rstts 

,IAI SINGH— Defknoant—Responde-'.t. 

CoHrl-fct’—v'nV i>ij reversionvr fur pussc/i.iion and also 
for reilciniition--l{ideini>lion ordered on iiatjntcnt of 
jiarficfilnr suiii^ Af<i>eal—Coart‘fcc jitufahle. 

Where a plaintiff aueil as a reversioner for posses¬ 
sion of property, aiul ill the allernative cl-iimed re¬ 
demption and the t'ourts below ;<ave the plaintiff a 
deeree for redemption fko ))aymcnt of a 

certain sum whicli the plaintiff disputed in appeal 
and asked for possession witliout the payment of 
any sum: 

i/t'h/, tliat the plaintiff’ must pay ad iidorem Court- 
fee on the amount whieh he was ordered to pay. 

Hill V. Sri Kri<!ii‘/i (.Hr 13 O. C. tii; 0 Ind, 
t’as *J41, iolloued. 

I'liii! V. Ifejiiitij Coinntissioiicr, Baharaich, 12 0. 
C. 130; 2 Ind. Cas. GOO, not followed. 

Appeal against an order of the Sub Judge, 
Partabgarh, dated 5th May 1911, upholding 
1 hat of the Muusif, Partabgarh, dated 2Sth 
Fehraaiy 1911, 

Bahii fshiviri Prasad, for the .Appellant. 

Pandit Gotoniu Nath Misra, for the Re¬ 
spondent. 

•lUDGMENT.—The first matter to be 
dealt with in this appe.al is a nuestion of 
Conrl-fees. According to the olfico report, 
the detieienry, wliich is lecoveralle from tlie 
plaintilV-appellant. amounts to Ks. 977, that 
is to say, Us. -ibS-S payable in the lower 
Appellate Court and a similar amount which 


is payable in this Court. The facta of the 
case are that the plaintiff sued to recover 
possession of a share of certain lands alleging 
that the property belonged to hi.g uncle, Sital 
Singh deceased, and that after his death, 
the property had devolved on his widows and 
that on the death of the widows, the plaintiff 
was enfitled to succeed to the property as 
the next reversioner of Sital Singh. On 
the case as thus set out in the plaint, a 
Court fee of Ks. 16-8 was paid being the 
amount leviable on five times the revenue, 
which was de.scribed asceming to Rs. 213-6. 
The defendant set up the plea that he held 
the properly as mortgagee from tho widows 
of Sital Singh and that these widows were 
competent to execute these mortgages and 
that the mortgages were binding upon the 
plaintiff. The Court of first instance award¬ 
ed the plaintiff a decree for possession 
subject to payment of Ks. 10,602, that is, the 
amouut found to be due on the mortgages 
set up in the written statement. The plaintiff 
brouglit an appeal in the Court below which 
has been dismissed, the order of the first 
Court being upheld. It appears that the 
findings of the Courts below are to the effect 
that the property in dispute had become the 
absolute property of Sital Singh's widows 
as stridhan and that they were competent to 
deal with this property as full owners. It 
was found, however, that the plaintiff was 
the heir of the widows and entitled to succeed 
to their stridhan property and on this footing, 
tho Courts below gave the plaintiff a decree 
for ledemption. They found him to be the 
heir of Sital Singh's widows and, therefore, 
held Hint as representing the widows, he 
was entitled to redeem on payment of the 
sum just mentioned. On these facts and 
relying upon the c.asa reported as 
Basieo Ban v. Sri Krishen Qir (1), the office 
has put lip its report relating to the 
deficiency in Court-fees. Mr. Ishwari 
Prasad who appears for tho appellant con¬ 
tests the report. Ho points out that the 
amount which he has been directed to pay 
by the lower Courta before he is entitled to 
get possession of the property, is far in 
fxces-s cf the value of the property and he 
claims (hat ns his suit was not one^ for 
redenipHon but one for possession by eject¬ 
ment of the defendant, he is only liable to pay 

(1) 13 0. C. G2;6Iud. 941; 
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Court-fee such as was paid by him in both the 
Courts below. In B is leo Ban v. Sri Krishen Gir 

(1) , it was laid down that where a plaintiff sues 
for possession of land claimingfan unconditional 
decree or admitting his lability to pay 
certain sum and the Court lequires him to 
pay a sum which he disputes and he appeals 
on the ground that he is not liable to pay 
that sum, he must pay Court-fee on the 
amount in question. It may be noticed that 
this case is at variance with a previous case 
which is reported as Jtam t'hul v. Deputy Com- 
■mtssioner, Bkaraich (2). It was laid down in 
Basdeo Banv. SriKrishen (?ir(l),that theruling 
in Bam Phal v. Deputy Gommissioyier Bharaich 

(2) should no longer be followed as it was 
contrary to the current of authorities both in 
this Court and in the Allahabad High Court. 
It was argued before me that the decision 
arrived at in Basdeo Ban v. Sri Krishen Gir 
(1), is based on an erroneous principle, 
namely, that the Court has applied 
to a suit in ejectment the same 
considerations which would be properly 
applicable to a suit for redemption. It may 
be po.^sible to argue that there is some dis¬ 
tinction in principle between the two cases 
and that in the case or a suit in ejectment, 
different considerations ought to apply. 
Clearly, in a suit for ejectment, the plaintiff 
does not admit any title in the defendant 
whereas where a plaintiff sues to redeem, 
he necessarily admits a title existing in the 
defendant and wliich he is entitled to dis¬ 
place on payment of a certain sura. Hovy- 
ever, a consideration of the pleadings in 
this suit seems to make it clear that tho 
appellant is no longer in a position to argue 
that his case is in any way distinguishable 
from the case set out in B isde > Bni v, 
SriKrishen Gir (IJ. After the written 
statement had been tiled, the plaintiff 
filed a replica'ion, in piragr.iph 19 of 
which he stated that if it were held that ti»e 
property in suit has hjcome strithan of Sital 
Singh's widows, even llien he, being the 
heir to both these lidies, was entitled to 
recover possession. In tlio concluding 
portion of tiii.s paragnph, the plaintiff stated 
that if any amount wtre found due to the 
defendant, he would liave no objection in 
making payment thereof. Obviously, this 
was an invitation to the Court to grant 

(2) rZ 0. C. 130; 2 lud. Cas. COO. 


the ’ plaintiff a redemption decree in case 
the facts were found against him on which 
he relied in his plaint for his cause of action. 
Ill short the plaintiff set up two alternative 
cases, he asked either for an unconditional 
decree for possession as being the heir of 
Sital Singh or, alternatively, for a decree for 
possession by redemption in his capacity as 
heir of both the widows of Sital Singh. 
The Courts below have given him a decree 
for redemption and if he now disputes the 
amount which the Courts below had declared 
him liable to pay, he must pay the Court-fee 
on the amount in question. It is stated 
that the Court-fee is in excess of the value 
of the property and Mr. Ishwari Prasad 
informs the Court that his client is unwilling 
to pay the additional Court-fes of Hs. 977. 
It is no use, therefore, giving the appellant 
time to make good the deficiency. I, 
therefore, direct that the appeal be dismissed 
with costs. 

Appeal dismissed. 


OCJDH elUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 11 of 1911. 
February 15, 1912. 

Present-. —Mr. Lind.-^ay, J. C., and 
Mr. Rafique, A. J. C. 

WAJIO ALI KHAN—Plaintiff—Appellant 

versus 

SAHl^A^VAT ALt KHAN and oxaESS— 

UeFBNUANTS — RESPONDENr. 

l/no — Pioiniit (lower, tion-p'iijmcnt of—~ 
irjjV’.s rijht »Siiuni L-nt* to refuse to surrender her 
licr.-ion in spite of (^onsuminution —Decree for prompt 
dower pissed I'j <( competent Goiirt nut of Oudli —Ros- 
jmlicata —On lli fenvs ,-lc/ (.VT/Zf of 1876), y. H. 

Uiulor the Snnni Law, a wife has tlio right to 
refuse to suiTciuler liei* ])ersoii to her husband, in 
spite of coustiiiiiuaiion of marriage, so long as tlio 
prompt dower remains unpaid. 

J-'.ii’f lieeU'C V. tsheikh M lonsJtec Ucpiree, 3 W'^. R. 93; 
Sheikk Ah hot Slinkkonrs’. yfusninmoi It ihvem-un-nissfi, 
(i N. W. I'. H. C. U IH: Wiloii.it Jlnstdn, v. Allak 
liikhi, 2 s;l; X io-.it }f is iin v. If-iiiiid tn, 4 A. 205; 
Xi'Jr Xli in V. i'lnrnn, X. (1882) 1)6; Eidwit v, 

M-i -.li'ir tins (in, L A. 183; Khodnijn Beyim v. Suiyid 
Xolcl, Select Case Nu..‘)7; XuwhIj W'nzir Jokiin Beyam v, 
Xnn-.tl) Jfoi'hir ll'iz l A'-VfU, 10 (). C. 11; auil 
K'lriin Klt'in v. Mn.<ainnint Chotti, A. Yf. N. (1906) 
130, 3 A. L. J. -132, relied upon. 

Abdnl Kodir v. Suhnitt, 8 A. 149, dissented from. 
Where a tleeieo lixiug tho amount of prompt dower 
was passed by a competent Court out of Oudh 
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Hfld, that the question could not be ro-opcned by the 
Oudh Courts and section o of tlie Ondh Laws Act liud 
no application to the case ns the matter liad passed 
out of the stage of contract and dower had become a 
debt of record. 

Appeal against the decree of the Addi» 
tional Judge, Hardoi, dated 17t.h October 

1910. 

^Ir. Vtcmlaz Jiusiui, for the Appellant. 

Mr. Sami-ttJinh Hrp, for the Respondents. 

.TUDGilENT.—It appears that the plaint¬ 
iff-appellant was married to one 
Bilkis Jahan llegam on the 25th of June 
1905. The marriage took place at Shah- 
jahanpnr at the house of the bride’s parents. 
The bride was a minor at the time of the 
marriage. The rnkhs'it ceremony (going to 
the husband’s house) took pla?e on the 24th 
of May 1907. The plaintiff appellant and 
Mus'immof Bilkis Jahan Begam lived as man 
and wife for ab uit two years. On the 9th of 
July 1909, Israr llasau, the brother of 
Mnsnmnirt Bilkis Jahan Begam, went to 
Shahabad where the plaintiff-appellant lives 
and persuaded him to let Mnsammot Bilkis 
•Taban Begam go to see her mother at Shah* 
jahanpur who was said to be ill at the time. 
The plaintiff appellant allowed his wife to 
go to Shahjahanpur, with her brother on 
condition that she was to return home after 
about a week. But it seems that her marri¬ 
age life was not a happy one and she did 
not return to her liusbarid as promised. On 
the 3rd of December 1909, she instituted 
a suit iu the Court of tlie Subordinate Judge 
of Shahjahanpur, under the guardianship of 
licr father as she was still a minor, against 
her husband, the plaintiff-appellant, for the 
recovery of her prompt dower. Tlie plaintiff- 
appellant denied her claim, but a decree 
■was passed against him for Rs. 10,009 on 
the 23rd of April 1910, which was upheld 
by the High Court at Allahabad on the 29th 
of November 1911. In the meantime, sub¬ 
sequent to the instituti'jii of the suit of 
M usaviiAot Bilkis Jahan Begam in the Court 
<.f the Subordinate Judge of Shahjahanpur, 
the plaintiff-appellant brought a suit in the 
Court of tlu! Subordinate Judge of Hardoi, 
on the 5th of January 1910, against her 
paiDutfl and her three brother.^’. 'I'he plain¬ 
tiff-appellant sued for the restitution cf 
conjugal lights, for a pcipetual injunction 
against her parents and her brothers to 


prevent them from obstructing her return 
to him and for the recovery of ornaments 
worth Rs. 4,150 or their price. The 
plaintiff-appellaut alleged in his plaint that 
Israr Hasan, the brotherof Musimmat Bilkis 
Jahan Begam, had taken her to see her 
mother on the promise that she would return 
to her husband in a week; that at the time 
of her departure she had taken with her 
ornaments worth Rs. 4,150, which ho had 
got made for her and that she, at the instiga¬ 
tion of her parents and her brothers, refused 
to return to him or to restore the ornaments. 
The suit of the plaintiff appellant was resisted 
by his wife, her parenfsand her brothers. Her 
parents and her brothers denied that she had 
gore to their house with any ornaments 
belonging to tho plaintiff-appellant or that 
they were standing in the way of her return 
to her husband. Mu^ammat Bilkis Jahan 
Begam supported the defence of her parents 
and her brothers and added that she was 
unwilling to return to the plaintiff-appellant 
because he had been cruel to her and she was 
in danger of her health and her life at his 
hands. She further advanced a legal plea to 
the effect that the plaintiff-appellant could 
notclaim restitution of conjugal lights wi.hout 
paying her prompt dower. 

The learned Subordinate Judge of Hardoi, 
found that Musammat Bilkis Jahan Begam 
did nob go to her mother’s house at Shah- 
jahaupur with the ornaments of the value of 
Rm. 4,150, or any ornaments belonging to the 
plaintiff-appellant. The plea of cruelty was 
found not to have been proved. But the plea of 
the non-payment of prompt dower was upheld. 
A decree was accordingly passed for restitu¬ 
tion of conjugal rights subject to the payment 
by the plaintiff-appellant of prompt dower. 
The claim for ornament or their price and for 
a perpetual injunction against the parents 
and the brothers of Musammat Bilkis .Jahan 
Begam was dismissed. The lower Court 
mentioned no sum as payable to Musammat 
Bilkis Jahan Begam for prompt dower. The 
plaiutilT-appollant preferred an appeal to this 
Court which came up for hearing before us 
on the 1st of June 1911. It was urged for 
the appellant then that the decree of the 
lower Court was so vague as to be incapable of 
execution inasmuch as it did not fix the 
amount of prompt dower paj'able by the 
plaintiff-appellant. The sum decreed by the 
Suborbiuate J udge of Shahjahanpur could not. 
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it was said, be considered as the amount of 
prompt dower payable by the plaintiff-appel- 
lant because in Qudh dower is to be deter¬ 
mined according to the means of the husband. 
For the respondents, it was admitted thatlthe 
decree of the lower Court was ^ague, bub it 
was argued that the question as to the 
amout of prompt dower payable by the 
plaintiff-appellant was res Jii'licjta bstween 
him and his wife by reason of the decree of 
the Shahjahanpur Court. We accordingly 
framed the following issues andremitted them 
for trial to tlie lower Court, namely: — 

1. Is the question of the amount of 

prompt dower payable by the 
plaintiff to the defendant No. 6 
res judicata? 

2. If not, what is the amount of prompt 
dower payable by the plaintiff to 
the defendant No. 6? 

The learned Subordinate Judge .submitted 
his findings on the above issues on the 15bh 
of August 1911. He found on the first issue 
that the question of the amount of prompt 
dower payable by the plaintiff-appellant to 
his wife was not r^s judicata^ as an appeal was 
pending at the time in the High Court at 
Allahabad from the decree of the Subordinate 
Judge of Shahjahanpur. On the second issue, 
the lower Court found that the sum of 
Rs. 5,000 was the amount of prompt dower 
payable by the plaintiff-appellant to his wife. 
Tfre plaintiff appellanfc has filed ohjections 
to I he finding of the lower Court on the 
seond issue. And as the decree of tlie 
Subordinate Judge of Shahjihanpnr was 
upheld by the High Court at Allahabul 
subsequent to the remand finding, but prior 
to the hearing of the present appeal before 
us, the respondents have pressed the plea of 
res ju'Hcati as to the amount of prompt 
dower payable by the plaintiff-appelUnt. 
The appeal has been argued at some length 
before us on all the points in dispute between 
the parties witli the e.-cception of the plea of 
cruelty which was taken by the respondent 
No. 6 in the Court below. 

There appear to be four questions for 
determination in the appeal, namely: — 

1. Has the wif”*, after consummation of 

maiiiage, the right to refuse her 
person to her husband so long as 
her prompt dower remains unpaid? 

2. Is the question of the amount of 

prompt dower payable by the 


plaintiff-appellant to his wlfo 
Musammat Bilkis Jahan Begam res 
judicata? 

3. If not, what is the amount of prompt 

dower payable by the plaintiff- 
appellant to his wife? 

4. Did yiusammat Bilkis Jahan Begam, 

when going to her mother at Shah¬ 
jahanpur, take with her jewelry 
worth Rs. 4,150 belonging to the 
plaintiff-appellant? 

Elaborate arguments have been advanced 
at the Bar on the first question which raises 
a somewhat difficult point of Muhammadan 
Law. The difficulty is due to the difference 
of opinion among the Muhammadan lawyers 
and to the conflict of authority in the case- 
law. But, before proceeding to consider the 
text-books or the case-law, it would be just 
as well to clear the ground for the considera¬ 
tion of the question by stating some undis¬ 
puted facts. Both the plaintiff-appellant 
and his wife are Sunni Muhammadans. They 
were married according to the Sunni Law 
which governs their marital relations. Ihey 
lived as man and wife for sometime prior to 
the present litigation. Prompt dower is 
payable by the plaintiff appellant, which 
remains si ill unpaid in spite of a demand for 
it prior to the institution of the plaintiff- 
appellant’s suit. Now, we have to .see whe¬ 
ther, under these circumstance.*?, tlie respond¬ 
ent No. 6 can resist the suit of her husband 
on the ground of the non-payment of her 
prompt dower according [to the Hanafi Law, 
which binds tlie Sunni sect of Muhammadans. 
The majority of the writers of the texf-book.s, 
as will appear from the quotations given 
below, favour the defence of the defendant- 
respondent No. 6. 

L— Bidaya, which is (he text of iielaya^ 
contains the following passage on the sub¬ 
ject :—“a woman has a light to refuse to 
surrender her.self to lier iiusband until she 
receive her dower, and to prevent him from 
taking her upon a jouruej; and the husband 
has no right to prevent her from going out 
of his house or from visiting her relatives 
until the payment of the wliole of the prompt 
dower; but if the dower be deferred, the 
woman has no right of refusal. }3ot if coha. 
bitatiou has taken place, then also she has 
the same (right)”. 
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!!•—ttie Chapter on Nikah in Bedaya^ 
the following passage is relevant:—“it is 
the wife s right that she may deny herself 
to her husband until she receive the dower 
and she may prevent him from taking her 
away, so that her right in (.tie return may 
be nxed in the same manner as that of 
the husband in the object, of the return 
and become like sale. And it is not for 
the husband that he may prevent her from 
travelling or going out of his house and 
visiting her friends until he has paid the 
whole prompt dower, because the right of 
restraint is for securing fulfilment (of his 
right) to the rightful person, and he Las 
not the right to securing fulfilment before 
rendering fulfilment himself; and if the 
whole dower is deferred, it is not for her to 
deny herself because of her having dropped 
her right by deferring ii-. as in sale. And 
in this matter, Abu Yusuf bolds tbe contrary 
opinion. And if tlie husband has retired 
with her, the same would be the answer 
accjrding to Abu Hanifa, but the two dis¬ 
ciples have said that sire has not the right 
to deny herself, and the ditTerence of opinion 
subsists where there is retirement with lier 
consent; but if she was forced or an infant 
or insane, her right of denying herself does 
not drop according to ths unanimous opinion 
of our Doctors.” 

llf-—'I'he learned author of the Dnrr^ul. 
^lukhtar, a well known book on the Muhamma¬ 
dan Law, expie.sses the following opinion:_ 

‘ It is the wife’s right to prevent the 
husband from connubial intercourse, and that 
which is implied thei'ein, and from journey¬ 
ing with her. even thoiigli after connubial 
intercourse and retirement to which alie has 
coijsented, because all connubial intercourse 
baa been contracted with [lei*, and the render¬ 
ing of some does not imperatively require 
the rendering of tlie rest. Thi.a right is for 
the purpose of obtaining wbat has been 
stated as prompt dower, wliether wliolly or 
partly.” 

— Bii/n'ti-i- Quit Kh(.7i has tlie following 
passage on the snhjeci:— A wife, having 
surrendered hci-self to lier husband befoi-e 
llie payment of dower, subsequently denies 
her.self U> him for securing the pai inentof the 
dower. She Iia.a this i ight in the opinion of 
Ain. llaiiifa; but Ahu ^ usuf and Imam Mu- 
hammud maintain that she lias not tbe right 


of prohibiting him, from connubial intercourse, 
and doubts have arisen with regard to their 
opinions as to the power of preventing her 
from journeying. And, according to the 
opinion of Abul Qasim Assaffar, it is her right 
that she may prevent him from taking her on 
a journey.” 

y.~~Batn}a Bamath'ah^ referring to Umdat- 
contains the following passage:—■ 

According to usage, a woman has a right to 
withhold her person from her husband until 
she receive her whole dower. But in deter¬ 
mining what amount is prompt for similar 
women, her status must be considered. If the 
amount which forms the prompt dower for 
similar women is paid, she has no right of 
refusal.” 

—^The same book with reference to the 
c the following passage:_ 

A woman has a right to deny herself to her 
t can go on a journey or out 

of her hu.sband’s house without his permis¬ 
sion until she receive her dower in full to the 
last dirham." 

YU.—Ha mndiah quotes a passage from 
Ttihzih, which is as follows “A woman has 
power to deny herself to her husband till the 
payment of the whole dower on the analogy of 
sale, and she is at liberty to go on a journey 
or to live anywhere before receiving her 
dower. And though she has once co¬ 
habited willingly with her husband, she has 
a right of refusal contrary to the view of the 

Suhihain." 

Vllf.— Tanvir^nUAhs iTy wliich is the text 
of Barr-nZ-has the following pas¬ 
sage:— A woman can refuse to accompany 
her husband on a journey or to cohabit- with 
him until the pa 3 ment of her prompt dower 
even though the refusal takes place after 
tliere has been a valid retirement or cohabita¬ 
tion with her consent.” 

IX.— In }V{kayat-nr-rivQyah^ which is the 
text of Sharha Vikuyah^ the rule is stated 
thus:— Jt is the right of the wife to deny 
herself to her husband and refuse to travel 
with him and in spite of tliis refusal take 
food and raiment from him, notwithstanding 
that such refusal may he after cohabitation 
with her consent, so long as she does not 
receive her dower either the whole or such 
paitas i.s specified prompt or whicli is 
customarily prompt for such woman without 
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consideration whether it is one-fourth or 
one*fifth, unless it is specified.” 

X._The law is thus stated in 

dafcatJt:—“A woman has a right to withhold 
her person from her husband and refuse 
going on a iourney with him though consum¬ 
mation may have taken place.” 

Xf.—The following passage in Fotawa-i- 
Alamoiri discusses the point under discus- 
aion:—“In all places, when the husband has 
bad connubial intercourse with her, or validly 
retired with her, the whole dower is conBrm- 
ed. If she intends to deny herself to him 
for securing the payment of her prompt 
dower, it is her right to do so according to 
Imam Abu Hanifa; but this is opposed to the 
opinions of his two disciples, and in like 
manner, the husband cannot prevent her 
from going out or travelling or going on a 
voluntary pilgrimage, according to Abu 
Hanifa, except when she goes out in an 
indecent manner. As to her right to all this 
before she has surrendered herself, there is 
unanimity of opinion, as there is as to the 
rule when the husband has had connubial 
intercourse with her whilst she is a minor 
or has been forced or insane, in which 
cases her father might refuse to surrender 
her until the payment of her prompt dower— 
so in the Itibyyah. And if the husband 
has had connubial intercourse with her or 
retired with her consent, it is her light to 
refuse herself to go on a journey until pay¬ 
ment of her whole dower according to tlie 
written engagement or the prompt part of it 
according to the custom of our country. 
This view is according to Abu Hanifa, bot 
his two disciples maintain that she has no 
such right, and the Shaikh-ul-Imam, the 
jurisconsult, the pious Abul Q isim Assaffar, 
was accustomed to decide according to Abu 
Hanifa, so far as going on a journey is con¬ 
cerned; but in matter of refusing herself, he 
used to decide according to the opinions 
of the two disciples and several of our 
learned doctors have approved of this dis¬ 
tinction.” 

Three propositions are clearly deducible 
from these authorities:— 

firdf that if consummation of marriage 
has not taken place, the wife may 
refuse to admit her husband to 
dexual iutexconse or to obey his 


orders so long as her prompt dower 
remains unpaid; 

second, that in case consummation of 
marriage has taken place, she has 
the right to refuse her person to 
her husband according to Imam 
Abu Hanifa, but has no such right 
according to the Sahibain (that is, 
his two disciples, Abu Yusuf and 
Mubammad); and 

third, that the majority of Muhammadan 
jurists have accepted the view of 
Imam Abu Hanifa. 

The Sunni Ulamas in this country have 
always given Faiun (or decision) on the 
point under consideration in accordance with 
the view of the Great Imam. This is borne 
out by case XXXI. mentioned by Macnaghten 
in bis book on Muhammadan Law, eighth 
reprint, at page 281. The question and 

answer are as follows; — 

“q, _1. Has a wife a right to oppose the 

inclination and resist the authority of her 
husband, before she has received her dower, 
notwithstanding the previous interchange of 
conjugal habits, without objection ou her 

part? 

_1. If it had been stipulated that a 

portion of the dower is to be paid im¬ 
mediately, she has a right to do so, with a 
view to obtain that portion of her dower. 
So also if no meiirion have been made of the 
immediate payment of any siie may 

do so, with a view to obtain such a portion 
as may be consistent with her situation iu 
life, unless the postponement of tlie pay¬ 
ment of the wliole had been expressly 
stipulated; according to tie Miintiih 7iU 
Ohujfar, —‘she is competent to preclude 
him* from the enjoyment of conjugal rights, 
or from carrying her on a journey, or re- 
moving her from one house in a town to 
another, (although matrimonial intercourse 
may have pas.sed between them and the 
marriage may have been consummated, 
without any objection on her part), for the 
purpose of obtaining a portion, or the wliole, 
of the dower, prompt payment of which was 
stipulated, or for the parpo^e of obtaining 
such a portion of it as is usually paid 
promptly to her equals in condition, unless 
the payment of the whole was expressly 
postponed;’ according to Abu Yusuf,—‘she 
has a right by a favoui able constvuctiou in 
this case also; and opinions have been given 
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according to this doctrine on a principle of 
favourable construction.* Such also is the 
doctrine contained in the Dtirr-ul-Mukhtar, • 
‘she is competent to preclude him from the 
enjoyment of conjugal rights; and accord¬ 
ing to Abu Yusuf, even although the 
payment of the whole dower was expressly 
postponed. Opinions have been given accord¬ 
ing to this doctrine on aprinciple of favourable 
construction.’ Therefore, before the dower 
that may be due is paid, the husband has no 
right to force and compel his wife to come 
to his house.” 

The Anglo-Indian decisions followed the 
opinion of the Great Imam up to the case of 
Abdul Kndirv. S»Uma (1), decided in 1886. 
by the High Court at Allahabad. In fact, 
some of those decisions went a little further 
than the rule laid down by Imam Abu Hanifa 
and belli that Ihe husband CJuld not maintain 
a suit for the restitution of conjugal rights 
against his wife if the prompt dower bad 
remained unpai'l up to the date of the insti¬ 
tution of the suit. One ot the earliest cases on 
the point is that of Jann Beehee v. Sheikh 

yionn.hee Beparee {2). It was observed m 

tlmt case that the husband could not 
enforce l.is right to his wife till he pa.d tbe 
dower Tlie most detinite pronouncement was 
made by rbe Nortb-Wostern-Provinces H.gh 
Court in 187 t in tbe o( t>heikk Ah.lml 

Shnklwnr V. Miisnmm<U Bnheem nn nisM.y. In 
that case, tbe husband sued for the restitution 
of conjugal rights on tbe allegation that ns 
wife refused to return and that her mother 
dissuaded her from returning In him. It 
was urged in defence of the suit that tlie 
plaintiff, the husband, could not compel his 
wife to return to him as the prompt dower 
had not been pai-l. The learned Judges, who 
decided that case, held that a smt will not 
lie by a Muhammadan to enforce the return 
of his wife to his house even afier cousumma- 
tion with cmisent, until her prompt dower has 
been paid” The suit was accordingly dis¬ 
missed. Tlie same view was adopted in the 
cases of iVi'bn/n/ Husain v. Al/aji Rakbi (4), 
I^tisrat Husain v. Ilamidtin (5) and Nazir 
Khan y. (Hnrao (6). Hut in the case of 


(1) 8 A. 14f». 

(2) \V. 

(3) r»N.\v. r. II. C. u.iM. 

( t) 2 A. 83'. 

(5 4 A. 

(G) A. W. N. (1882) 00. 


Midan v. Mazhar Husain (7), the view taken 
in the cases mentioned above was modified 
so far that a decree in favonr of the hnsband 
for the restitution of conjugal rights was 
passed conditional on the payment of prompt 
dower due to the wife The point again came 
up for consiueratioD before tbe AllahabadHigh 
Court in the case of Afc'iHZ Kadir v. S'w^tuiaCl), 
when the case-law and tbe text-books on the 
point were reviewed in an elaborate judgment 
by thelateMr. Justice Mahmood, who held that 
a wife could not resist the suit of her husband 
for the restitution of conjugal rights after con¬ 
summation of marriage on the ground of 
the non-payment of her prompt dower. The 
law, as laid down by him, has been accepted 
in subsequent cases by other High Courts. 
On the other hand, this Court has adopted 
the principle enunciated in the ease of 
Eidan v. Mazhar Hmam (7). It has been 
held by this Court, in at least two reported 
cases, that even if there hns been a consum¬ 
mation of marriage, the wife can resist the sui t 
of her husband for the restitution of conjugal 
rl"“hrsand a conditional decree on the payment 
oflier prompt dower should be passed in favour 
of the husband—rtde tlie oases of Khaiaija 
Fesam V. Saiyid Nakt (8> and Nawab Wazir 
Jahan Begam v. Nawab Haidar liazi Khan 
(9). In view of the importance of the 

que.stion under discussion and the eminence 

of tlie learned Judge who was responsible 
fir the judgment in the case of Abdul Kadir 
V. SaJima (l), we propose to consider and 
examine that case in order to see what was 
actually decided In it and whether the view 
expressed therein is supported by authority. 
The facts of that case, as given in the report, 
are that Abdul Kadir was married to Sahrna 
onlhel5tb of March 1383. and that her 
dower was fixed without any specification 
as to whether it was to be partly or wholly 
prompt or deferred. She cohabited wjtn 
her husband, the plaintiff, up to the loth 
of June 1883 , when she went on a visit to 
her father. On the 28t.h June 1883, Abdul 
Kadir instituted the suit in the Court of the 
Munsif of Miizapur for the restitution of 
conjugal rights on the allegation that Salima, 
undtr'the iniluence of her father, refused to 
return to him. Salima resisted the suit on 
several grounds but the mam pleas xn 


(7) 1 A. 483. 

1 . 8 ) Select Case No. 57. 

1.9) 10 0. C. 11. 
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defence were (1) that she had been divorced 
by Abdal Kadir, {2) that Abdul Kadir had 
been guilty of cruelty to her, (3) that Abdul 
Kadir had not paid her dower and was not, 
therefore, competent to bring the suit for the 
restitution of conjugal rights so long as he 
did not satisfy her dower-debt. After the 
defence of Salima had been made and before 
the case was decided by the Munsif, Abdul 
Kadir deposited the whole dower money in 
Cjurt. The Munsif found on the pleas of 
cruelty and divorce ag.vinst Salima. He 
further held that as dower debt had been 
paid into Court, the plaintiff was entitled 
*‘to succeed in his claim for bringing his 
wife to his house.” A decree was according¬ 
ly passed in favour of Abdul Kadir. On 
appeal, the District Judge reversed the decree 
of the Munsif on the ground that 
into Court a:ter institution of the suit wjvs 
iusuffioient, because the husband had no 
cause of action at the time when h? brought 
his suit.” Abdul Kadir preferred an appeal 
to the High Court when a Division Bench 
referred the question whether under the 
circumstances of the case the suit was main¬ 
tainable or not to the Full Bench. Mr. 
Justice Mahmood, whose judgment was adopt¬ 
ed by the Bench, reviewed the Muhammadan 
Law of marriage and dosver and carao to the 
conclusion that marriage among the Mahome- 
dans wns purely a civil contract, two inci¬ 
dents of which were the mutual right of the 
husband and wife to cohabitation with each 
other and the liability of the husband to pay 
bis wife’s dower. To quote Mr. Justice 
Mahmood’s words; “The legal effects of 
marriage come into opeiMtion as soon as the 
contract of marriage is completed by propo¬ 
sal and acceptanc?; their initiation is simul¬ 
taneous and there is no authori’y in t.he 
Muhammadan Law for the proposition that 
any or all of them are dependent up:)ii any 
condition precedent as to the payment of 
dower by the husb.and to the wife.” In 
other words, Mr. Justice Mahmood’s inference 
from the text-books on Muhammadan Law of 
marriage and dower was tha'-- the right of 
cohabitation by the hu.sband or the wife and 
the liability of the husband to pay dower 
arise simultaneously on the completion of the 
marriage contract. And hence a suit for the 
restitution of conjugal rights by the husband 
was maintainable in spite of the non-pay¬ 


ment of his wife’s dower. The expression 
of the opinion that the suit of Abdul Kadir 
was maintainable was quite sufficient for the 
disposal of the appeal. But Mr. Justice 
Mahmood went further. He agreed, on the 
authority of the text-books quoted by the 
learned Pleader for Salima, that, according to 
Imam Aba Hanifa, Salima could, in spite of 
consummation t*f her marriage, refuse to 
admit her husb.and to sexual intercourse 
until her prompt dower was paid and remark¬ 
ed that under a well understood rule of con¬ 
struction of .Muhammadan Law in case of differ¬ 
ence of opinion between the three Masters 
(Abu Hanifa and his two disciples are des¬ 
cribed by Mr. Justice Mahmood as the three 
Masters), the opinion of the majority must 
prevail. The only point for consideration 
before the High Court was, as has already 
been remarked, whether the suit of Abdul 
Kadir was maintainable. That point was 
decided and we think orrecbly in favour of 
Abdul Kadir. The further expression of 
opinion on the qie.sti)n whether Salima could 
deny herself to her husband because of the 
non payment of her prompt dower may have 
been an interesting one, but it did not arise 
in the case as Abdul Kadir had paid the 
whole amount of the dower immediately 
after the defence of Salima had been filed. 
The view expressed by Mr. Justice Mahmood 
was at the most an obiter dictum. However, 
we do not wish to reject the proposition 
laid down by him on the ground that it was 
obiter dictum, for an expression of view of 
such an eminent lawyer is entitled to respect 
and consideration. Besides, the arguments 
advanced by Mr. Justice Mahmood are urged 
by the learned Counsel for the appellant in 
.support (»f Ills ontention that the plea 
of tlio respondent No. 0 in this case based 
on the non-payment of her prompt dower 
.should not prevent an unconditional decree for 
the restit.ntion of conjugal rights being 
passed in favour of the plainliff-appellant. 
We, tlierefore, propose to consider the argu¬ 
ments discussed by Mr. Justice Mahmood in 
tlie case of Abdul Kadir, The learned Judge 
based lii.s opinion, that a suit for the restitu¬ 
tion of conjugal rights by the husband could 
not be resisted by the wife by reason of the 
non-payment of her prompt dower, on two 
grounds, namely, drU, that it is a general 

rule of interpretation of the Muhammadan 
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Law that whenever there is a difference of 
opinion amongrlhe three Masters, the opinion 
of the two will prevail against the third, 
and secondit/, that under the Muhammadan 
Law, dower is regarded as the consideration for 
connubial intercourse and the right of refusal 
of her person by the wife to her husband till 
her prompt dower is paid is like the vendor’s 
right of lien on the goods sold till paid for. 
And as when once the goods are delivered, 
the vendor’s right of lien is lost, so when 
once consummation of marriage has taken 
place, the right of the wife to refuse to 
admit her husband to cohabitation until the 
payment of her prompt dower is lost. He 
gives no authority in support of the first 
ground, the so called well-understood rule 
of construction of the I^Iuhammadsn Law that 
iu case of difference of opinion among Imam 
Abu Hanifa and hi,® two disciples, the opinion 
of the majority will prevail, but refers to 
a passage in the case of Sheikh Abdul Shnk- 
koir V. (3) in support of his 

view. The passage is as follows: — 

“The appellant’s Pleader has cited a 
passage from tliein suppot t 
of his argument that where on such a point 
there is a difference between Abu Hanifa and 
his disciples, the opinion of the latter 
should prevail.” The words “such a point” 
clearly show that whatever passage was cited 
was no authority for the proposition that as 
a general rule and :n every cane the opinion 
of the majority is to prevail when there 
is a difference of opinion between Imam Abu 
Hanifa and his two disciples. 

The rule of interpretation in case of differ¬ 
ence of opinion is di.scussed by the Muham¬ 
madan lawyers under the heading of Ilasm nU 
Mufti (rules of practice or procedure to be 
observed by the Miifti.) 

I.— According to tl»e author of Burr-nU 
Mnkhtar, a Mufti should give his final fatw’i 
in accordance with the opinion of all the 
Hlarit.as if they agree: but if they differ, the 
Doctors are not agreed as to the course 
which is to be followed l)y the Mufti. The 
most approved doctrine is that u fntio-i 
should generally he given in accordance with 
the opinion of Imam Abu Hanifa. This opi- 
jiion is also supported by the Siraiia and other 
hofiks. The opinion of Abu Yusuf should be 
next acted upon, and then that of Muham¬ 


mad, then that of Zafar and then that of 
Hasan Ibn Ziad,” 

It may be observed here in passing that 
among numerous pupils of Imam Abu Hanifa 
forty were recognized as Mu^tihids —four of 
whom were pre-eminently such, namely, (1) 
Abu Yusuf, (2) Muhammad, (3) Zafar and 
(4) Hassan Ibn Ziad. 

II.—In Kitahnl Kaza of 'Durr-uUMukhtar 
it is said that: “a Kazi like a Mufti should 
generally act upon the opinion of Abu 
Hanifa, then on that of Aba Yusuf, then on 
that of Muhammad, then on that of Zafar 
and then on that of Ha?san Ibn Ziad. This 
is the moat correct view and has been held to 
be correct in Sirajia and Mttuniu.” 

ill — ftv,dd-nh Mnhtar has the following 
pas.sage on the point: If one of the two 

opinions be that of the Imam and the other of 
.some one else, preference should not be given 
to the latter over that of the Imam because 
when the two dicta conflict, they c.xncel each 
other; consequently we must, reverb to the 
original opinion of the Imam.” 

IV. —Falioa Khaiviu referred to in RudihuU 
Muhtar is to the following effed:—- 

‘ In t)»e opinion of the Hanafi jurisbs, it is 
a setMei principle that no fafwi should be 
given and no opinion acted upon, but that 
of the Great Imam. One should not act 
contrary to his opinion and iu conformity 
with their opinions (that is of Abu Yusuf 
and Muhammad) or one of them or that of 
any other pers )n except when it i.s expadi- 
ent ss in questions of Mnza7-a^at (cuUivatiou), 
and although it may have been explained by 
I he learned in religion that, the futioa is in 
ac'’-ordance with their opinions (that is of 
Abu Yusuf and Muhammad): because the 
Great Imam is the founder of the religion 
and the fir.st Imam It is written in Kita- 
bid Kaza of the Bahr^ur raik that it is not 
only allowable but incumbent that afatwa 
should be given according to tl-o opinion of 
the Great Imam although it may not be 
certain upon what authority his saying was 
based.” 

V. — Fiifwi Sirajia quoted in lluddul- 
Muhtar has the following passage on the 
subject: — 

”Tl)e fitwa should generally be given 
aocoiding to the opinion of Imam Abu 
Hanifa, then aocordiug to the opinion of 
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Aba Yusaf, then Muhammad, then Zafar 
and then Hasan Ibu Ziad. Some say that 
when Abu Hanifa is on one side and Abu 
Yusuf and Muhammad on the other, the 
Mufii has the pfcion, bub the first opinion is 
more preferable, when the Mufti is not a 
muitahid.'* 

Those authorites contradict the rule of 
interpretation adopted by Mr. Justice 
Mahmood. But, apart from these authorities, 
the texts quoted in the earlier part of this 
judgment show that the majority of the 
Mahomedan Jurists have adopted the view 
of Imam Abu Hanifa on the question of the 
right of a wife to refuse to surrender herself 
to her husband on the ground of the non-pay¬ 
ment of her prompt dower. The quotation 
from Fatwa {•Ahvigiri referred to by Mr. 
Justice Mahmood itself shows that Abul 
Qasini Assaffar used to follow the opinion 
of Imam Abu Hanifa in one respect, r amely, 
as to goingon a journey, and the opinions of his 
two disciples in respect of the right of the re¬ 
fusal of the wife to surrender herself on the 
ground of the non-payment or dower after con¬ 
summation of marriage. Had the alleged rule 
of construction been such as mentioned by Mr. 
Justice Mahmood, AbulQisim Assaffar would 
not have made a sort of compromise by 
adopting the view of Jmam Abu Hanifa in 
one respect and of his disciples in another. 
The more orthodox view seems to be that the 
opinion of Imam Abu Hanifa should alA'ays 
be followed except in certain cases such as 
muzara^at and muamibit (cultivation and 
lease) and some others which are expresslj' 
mentioned in the books on Muhamradaau baw. 
Nor would the other writer?, some of whom 
have already been quoted, have ignored 
the alleged rule of construction and followed 
Imam Abu Hanifa in preferenco to nis two 
disciples had there been any such rule. 
Some, however, say that in case of dillerence 
of opinion between him and his tvvo disciples, 
the Kazi has the option to choose between the 
two opinions. 

The second ground upon which Mr. Justice 
Mahmood gives preference to the opinions 
of the two disciples—that based on the 
analogy of the lien which the vendor posses¬ 
ses upon the goods for the payment of the 
price before their delivery—may well bd 
questioned. The reasoning implies that 


dower is the price for consummation of 
marriage and as soon as the first connubial 
intercourse has taken place, the right of the 
wife to withhold her person from her 
husband is gone because upon the analogy 
of sale the delivery of goods has taken place. 
The learned Judge came to that conclusion 
presumably ou the consideration that a wife’s 
right to dower arises on consummation of 
marriage. But because the right to dower 
accrues to the wife on consummation of 
marriage, it does not necessarily follow that 
dower is the price for the first connubial 
intercourse. Dower under the Muhammadan 
Law is nob a consideration for marriage nor 
the price for the first connubial intercourse. 
Dower is consideration for the eojoyment of 
the bnstt (the private parts) ao the Sharak 
Vikaya says. 

According to the author of Durr>ul‘Mukh* 
tar^ dower is the consideration for all or 
continuous connubial intercour.se during the 
coutiouance of the married life as appe.ars 
from the following passage: — 

“It i.s the wife’s right to prevent the 
husband from connubial intercourse, and 
that which is implied therein, and from 
journeying with her, even though after 
connubial intercourse and retirement to which 
she has consented, because all connubial 
intercour.se has been contracted with her, 
and the rendering of some does not impera¬ 
tively require the rendering of the rest. 
This right is for the purpose of obtaining 
what has been stated as prompt dower, whe¬ 
ther wholly or partly." 

Even on the analogy of the delivery of 
goods in sale, tlie first connubial intercourse 
would not bo a complote delivery of goods 
on the authority just cited. The obiter 
dictum of Mr. Justice Mahmood i.s neither 
supported by authority nor by legitimate 
inference from any principle of the Muhamma¬ 
dan Law. indeed the opinion of Imam Abu 
Hanifa has, as has already been shown from 
quotations from textbooks, bean followed 
by the majority of writers on the Muhamma¬ 
dan Law. It may also be interesting to 
note here that in a c.ase subsequent to that 
of Abdul Kadir, the High Court at Allahabad 
itself did not foil )w the view expressed by 
Mr. Justice Mahmood in Abdul Kadir v. 
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Salima (1)—vide Abdul Karim Khan v. 
idusammat Ghotii (10). 

We, therefore, hold that, in spite of consum- 
znation of marriag^e, Musarnmat Bilkis Jahan 
Begam, respondent No, 6, has the right to 
refuse to surrender her person to her hus¬ 
band so long as her prompt dower remains 
unpaid. 

The next point for consideration in the 
appeal is whether the question of the amount 
of prompt dower payable by the plaintiff, 
appellant to his wife is res judicata. The 
argument for the plaintiff-appellant is 
that the plea of res judicata is urged on the 
basis of the decree of the Subordinate Judge 
of Shahjahaupur and that the decree fixed 
the amount of prompt dower payable to the 
respondent No. 6. The plaintiff appellant 
does not deny that the amount awarded by 
that decree is the amount of the prompt 
dower due to the respondent No. G. But 
under section 5 of the Oudh Laws Act, tl;e 
Courts in Oudh are forbidden to award a 
decree for dower or allow it by way of 
set-off, lien or otherwise, if the amount of 
dower is excessive and disproportionate to 
the means of the husband. The decree of 
the Sbabjahanpur Court does not take away 
♦ he power by the Oudh Courts given to tliem 
by section 5 of the Oudh Laws Act. More¬ 
over, the plaintiff-appellant could not raise 
any plea with reference to section 5 of the 
Act in the Court of the Subordinate Judge 
of Shahjahaupur. lu order to appreciate 
the argument for tlie plaintiff-appellant, it 
is necessary to examine section 5 of the 
Oudh Laws Act. That section is as fol¬ 
lows:— 

“Where the amount of dower stipulated 
for in any contract of dower by a Mahorac- 
dan is excessive with reference to the means 
of the husband, the entire sum in the con¬ 
tract shall not be awarded in any suit by 
decree in favour of the plaintiff, or by allow¬ 
ing it by way of set-off, lieu or otherwise to 
tlie defendant; but the amount of dower to 
be allowed by the Court shall be reasonable 
witli reference to tlie means of the husband 
and tlie status of wife.” 

It is evident from the language of tlie 
section that the power of tlie Oudli Courts 
to reduce the amount of dower is limited to 
the case wlicre it is excessive and where it is 

(10) A. W. N. (190C) 130; 3 A. L. J. 432. 


claimed on the basis of the contract of dower. 
The provisions of ssetion 5 of the Oudh Laws 
Act do not apply to a case where the claim to 
dower is advanced on the basis of a decree of a 
competent Court. The fact that the plaintiff- 
appellant could not avail himself of the pro¬ 
visions of the section in the suit brought by liis 
wife in the Court of the Subordinate Judge of 
Sbabjahanpur would not enable the Oudh 
Courts to enforce that section, when the 
matter has passed out of the stage of contract 
and dower has become a debt of record. We 
are of opinion that the question of the 
amount of prompt dower payable by the 
plaintiff-appellant to hi.s wife is concluded 
by the decree of the Shahjalianpur Court. 

The third point in the appeal requires no 
discus.sion in view of our finding on (he 
second. 

The last contention for the plaintiff- 
appellant relates to the jewelry alleged to 
have been taken away by Musammat Bilkis 
Jahan Begam when going to her mother. 
The plaintiff appellant examined six wit¬ 
nesses including himself on the point. They 
were the plaintiff, his brother Waris Ali, 
his two cousins, Sarfaraz Ali and Altaf 
Husain, liis sister, Musammat Kutban, and a 
maid servant, called Masuman. 

Waris Ali admits that he was not present 
at the time when Musammat Bilkis Jahan 
Begam left her liusband’s house for 

Shahjalianpur, Sarfaraz Ali says that the 
respondent No. G at tlie time of her 
dep.artiire from her husband’s house took 
away 19 ornaments. .She had two ornaments 
on her person already, put on 12 more in 
tlie presence of the witness and placed 5 in 
a tin box. Altaf Husain sajs that the 
lady put on her person IG ornaments in his 
presence and placed 5 in her box. These 
latter differ from those mentioned by 

Sarfaraz Ali. The plaintiff, who was ex¬ 
amined after his brother and his two 

cousins, improved on their story by staling 
that, his wife had a batli before her departure 
and before going to bathe, sl^e took off licr 
ornaments and gave them to him for 
cleaning. According to him, his wife put 
on 10 ernamonts and placed 1-i in tlie box. 
Musammat Kutban gives a much longer 
list of the ornaments said to have been 
taken away by the respondent No. 6. 

Masuman gives evidence in 

support of the case for the plaintiff- 
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appellanf, but her list is T'ofc so large 
as that given by Musammat Kntban. The 
evidence of Sarfaraz AH and Altaf Husain 
is false on the face of it, as no woman, 
however closely related, would put on some 
of the ornaments mentioned by them on her 
person in the presence of her husband s 
male relatives. The witnesses for the 
plaintiff-appellant do not agree as to the 
number of the ornaments taken away by 
his wife or the number or names of those worn 
by her and those placed by her in her box. 1 he 
evidence has only to be read to he disbelieved. 
We find that the plaintiff appellant has failed 
to prove that his wife, when going to her 
mother at ShahjahaDpur, took away jewelry 
worth Rs. 4,150 belonging to him. 

The result of our findings is that the 
appeal fails on the merits. We modify 
the decree of the Court below by awarding 
the plaintiff-appellant a decree for the 
restitution of conjugal rights conditonal on 
the payment of Rs. 10,000, the amount of 
prompt dower due to the respondent No. 6. 
As, in our opinion, the claim made by the 
plaintiif-appellant with respect to the 
ornaments was untrue, we do not consider 
it necessary to modify the decree of the 
Court below in so far as it relates to 
costa. In this Court as the appeal has failed, 
we direct that the respondents’ costs be borne 
by the appellant. 

Appeal dismisseil. 
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Master and serrant—Pleadings^Point pleaded but 
not put i>i issue^Emden''e adduced on the point —Reli¬ 
ance on the point-'Constni''tion of doviment^IPirdship 

_ Q,ff7 p-xrf repugnant to another — ^Gu trantee” meaning 

of— Facts iustifiling di!fmis<al - Waiver nf right to dis- 
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Ood, ivhen aa excuse —Goatoici dot of 18723>*'^' 3!), 
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In an action for wrongful dismissal of a servant, 
the defendant, the master, pleaded fraud, general 
misconduct, negligence and breach of contract on the 
part of the servant. 

The low'Gf Court framed a general issue as to the 
justiheation for dismissal, in Avhich tho question of 
negligence anil breach of contract was not separated 
from the question of fraud and miscouilucb. The parties, 
however, produced evidence on all the points. On 
appeal, the allegations of fraud and misconduct were 
abandoned by the master and he sought to rely only 
on negligence and breach of contract by the ser¬ 
vant: 

Held, that tho master was entitled to drop the 
allegations of fraud and misconduct and rely entirely 
on negligence and breach of contract. 

Saynd Muhammad v. Fatteh Mahomed, 22 G. 324, 22 

I. A. 4, relied upon. 

Hickson v. Lombard, I H- L. 324; Guthrie v. Abul 
Mozujfer Noor-ud-din Ahmed, 15 W. (P.C.)60; 7 B.L. 11. 
630; 14 M. I. A. 53. Rajendra Kumar Bose v. 
Qamjaram Koijal,S7 C. 856; 6 Ind. Cas. 472; 12 C. Ii. 

J. 70, distinguished. 

The object of anv system of pleading is that each 
side may be made full}' aware of the questions that 
are about to be argued in order that each may bring 
forward evidence appropriate to the issues. 

No question of surprise arises if a point is covered 
bv tho pleadings and evidence is adduced by both 
sides regarding it, although no issue on the point has 
been framed by the low’er Court. 

The ordinary meaning of the w'ord “to guarantee” is 
to ‘proiniso’ or to ‘undertake.’ 

The argument nh inconvenienti is only admissible in 
tho construction of an agreement where the meaning 
is obscure. A possibility of hardship to one of the 
parties under an agreement cannot be allowed to 
obliterate tho terms of such ugreement. 

[f there are two clauses or pvrts of a deed repug¬ 
nant to each other, the 6rst will be received and the 
latter rejected unless there is some special reason to 
the contrary. 

When a man chooses to answer for the voluntary 
act of a third parson, ho is held to warrant his ability 
to procure that act. 

Parshotamdas 'L’ribhovandus v. Purshotimdas 
Mangaldas, 21 B. 23, relied upon. 

Where tlio master docs not repmliate a contract 
which has boon broken by the servant, but merely 
intimates that lie would claim damages for the breach 
of contract atid allows tho servant to continue to per- 
f')rm his part of tlie contract, such conduct amounts 
to a waiver of the master's right to repudiate the 
coutract. 

BentsenV. Taylor Sons ^ Company, (1893) 2 Q. 
B. D 274; 63 L. J. Q. B. 15; 4 R. 510; 69 L. T. 437; 42 
W. ll H: 7 .Vsp. M. C. 3S5, relied upon. 

Or«linarily, it is not nece.ssary that a servant should 
b) dismissG 1 by his nrister for a valid reason; it is 
sulficieut if a vili I i-mso-i in f.ict exists, even if the 
master be not aware of it at the time of the dismissal. 
But this rule has no application to a case w’here the 
master h is knowledge of the facts constituting the 
justilication for tlie disinissril, and deliberately con- 
douos them :ind waives hi.s right to dismiss tlio 
servant on account of them. 
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An agrecmout to retain or employ a servant docs 
not invoh'e an undertaking to supply work unless 
such an undertaking in exi)reRsly contained in or must 
be necessarily inferred from the whole of the terms 
of the agreement. But a contract, in wdiich the ser¬ 
vant is engaged for a delitnte period and is to bo paid 
by wages estimated with refertmee to his w'ork, does 
ordinarily involve an obligation to siij)])!/ work and 
this inference is stronger if the contract contains a 
stipulation providing for dismissal by giving a specified 
length of notice. 

In actions for wrongful dismissal, the general rule 
is tliat tljo plaintiff may recover damages for the wliole 
nno.vpired period of service. Where, however, it is 
prcjvided that the agreement may bo terminated at 
an earlier date by giving previous notice, the parties 
may reasonably be held to have contemjdated the 
time limit of tlie notice asattachinsrtoanv linbilitv for 
wrongful termination of the:igroement. In such cases, 
tlie damages for wrongful dismissal should be limited 
to the perioil of notice required under the agree¬ 
ment. 

Where the law creates a duty atul a ])arty is dis- 
abletl from performing it, witliout any default of his 
own, by the act of 0 >d, the law will e.xcnso him; 
but where a party by his own contract cjoates a 
duty, lie is hound to make it good, notwithstanding 
any accident by in<?vitabh; necessity. 

Nicholas V. Mnydfimly Pix. D. 2.‘5.’), relied 

ujion. 

The ortlinary measure of dam.iges in an action for 
conveision is the rnarkot-valuc of good.'? at the time of 
the Conversion. 

Appeal against the decision of the Addi¬ 
tional Judicial Commissioner of Sind. 

Mr. L. P. ii’. Pufjh, and Rai Bahadur 
7'e\rhnnd Oodhavdos, for the Appellants. 

Messrs. Etirdleij Norton, and Unpehand 
hiUnram, for the Respondent. 

JUDGMENT. 

Fawcett, A. J. 0. —The first question rais¬ 
ed in this appeal is whether the lower Court 
was wrong in holding that the defenda?»ls- 
appellants, Mes.srs. E. I). Sassoon Co, 
were not justified in dismissing the plaintiff, 
respondent, Dos.sa Kalian, who was their 
Muc^adam under a written agreement on the 
30th June 1907. 

The facts and circumstances, under which 
the dismissal was made, are fully given in the 
judgment of the learned Additional Ju dicial 
Commissioner, Mr. Crouch, and need not be 
noticed in detail. 

In the intimation of dismis.sal (Exhibit s?), 
no reason is given for it, except that “we 
have decided to wo! k our own Mucc idaninge 
from the 1st July and tliat we .shall have no 
furl her netd of your servlee.s.“ In the plaint 
piiia S, it is alUgedtbat the di.snii.ssal, with¬ 
out giving the pi evious notice of three raontbs 


as provided for in clause 21 of the plaiutiff’s 
agreement, was illegal and wrongful. In 
reply to this, para. 2 defendants' written 
statement pleads that ‘the plaintiff’s services 
were dispensed with without three months* pre¬ 
vious notice under clause 23 of the agreement 
as the plaintiff failed to carry out the terms 
and conditions of the agreement and that the 
plaiutiffotherwi.se misconducted himself in the 
performance of his duties and was, therefore, 
rightly dismissed without any notice.’* It 
appears that originally clause 21 was referred 
to ill this plea, but this was subsequently 
corrected to clause 23, on the plaintiff’s 
pointing out the mistake in para. 1 of his 
rejoinder. Exception was also taken to this 
part of the written statement on the ground 
that the defendants’ charges are vague 
and unsupported by specific instance;*’ and 
the defendants w'ero accordingly ordered by 
the Court to file a .supplementary written 
statement specifying how the plaintiff failed 
to carry out the terms and conditions of the 
agreement so as to justify the defendants* 
rescission of the contract. This was filed on 
the l-lth July 1908 and is as follows: — 

ttateraenb of particulars of the breach 
of agreement and misconduct. 

First .—Knowingly and fraudulently a'» 
tempting to ship damaged produce in spite of 
the protest of the Captainoftho S. S.‘’GlenIee” 
and the orders given by the defendants and 
thus failing to obtainclean receipts as requir¬ 
ed clause 11 of the agreement. 

St^cond .— Dishonesty in sampling and 
analysing produce received from up-country 
constituents, thus necessitating the employ¬ 
ment by the defendants of their own men 
t) do this kind of work. 

Ttiird .—Wilful disobedience of orders in 
refusing to work between 1st and osh June 
and 10th and 17th June 190.^, tlius 
causing considerable diminution in the 
export business of the defendants and 
also considerable damage to the goods lying 
at Kearaari by e.vpo.suro to rain, etc , and also 
not attending to his work after the rains 
with promptitude and despatch.” 

The issues raised on the question of 
justification for the plaintiff’s dismiss.il with¬ 
out three month.s* notice follow the wording 
of lliese particulars, with some immaterial 
vauafions; and the learned Judge in the 
Court below, in paras. 19 to 24 of his 
judgment, holds that none of the allegations 
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of misconduct contained in tfiese particulars 
have been proved, that there is no foundation 
for the charpres of fraud and dishonesty 
bronjrht against the plaintiff or for those of 
wilful disobedience to orders and general 
neglect. and that there was,^ conse¬ 
quently, a wrongful dismissal of plaintiff by 
defendants. 

In this appeal, the learned Counsel who 
appeared for appellants, abandons the allega¬ 
tions of fraud, dishonesty and wilful disobe¬ 
dience to orders relied on in the defendants’ 
statement of particulars, but contends that 
the plaintiff was justifiably dismissed under 
danse 23 of his agreement, (1) because 
be failed to obtain clean receipts for the 
shipment made on the SS. ‘ Glenlee” 
in June 1907. as required by clause 11 
of the agreement, and (2) because he 
was negligent in performing his duties 
under the agreement after the cyclone on the 
6 tb June 1907. Tt is contended that the plain¬ 
tiff thereby committed breach of contract 
entitling the defendants to dismiss him 
summarily under clause 23 of the agree¬ 
ment. 

Mr. Norton for the respondent argues that 
the defendants cannot now be permitted to 
drop their allegations of fraud and rely on 
negligence or breach of contract, not put 
forward as the primary justification for the 
dismissal in the defendants’ particularsof 14th 
July 1908. In support of this contention, ho 
has referred us to the oases of Hicksnu v. 
Tjomhard (1), Guthrie v. Alonl Moz^J^er Noor- 
lid-din Ahmed (2) and Rajendrn Knni'ir Bose 
V G(i 7 }oaram {\oynl (3). All tliese are, how¬ 
ever, cases of suits brought by plaintiffs on 
allegations of fraud, which stand on a some¬ 
what different footing to tliat of a defendant 
in an action of wrongful dismissal, seeking to 
justify the dismissal on the ground of a 
breach of contract entitling him to dismiss 
without notice. Tliis was ttie plea distinctly 
raised in para. 2 of tlie defeudants’ written 
statement; and though the particulars allege 
fraud and dishonesty on the part of the 
plaintiff, it is clear that the defendants did 
not thereby intend to abandon that plea and 
rely entirely on general misconduct, such ns 

(!) (1866) 1 II. L. 324. 

(2) 15 W. K. (P. C.) 50: 7 B. L. R. 630; 14 M. I. A. 
53. ' 

C3) 37 C. 8065 6 Ind. Cas. 472; 12 C. L. J. 70. 


would entitle the defendants to dismiss the 
plaintiff under the general law of master and 
servant, apart from the terms of the agree¬ 
ment between the parties. At any rate, as 
regards the first clause of the particulars, 
which is the one on which appellants mainly 
rely subject to the dropping of I he charge of 
fraud, there is a distinct allegation of breach 
of contract by failing to obtain clean receipts 
for tho shipment per SS. Glenlee,” and 
the fact that this failure is alleged to be due 
to fraudulent conduct on the part of the 
plaintiff, which the defendants have failed to 
establish, does not debar the defendants 
from relying on the specific breach of contract 
mentioned in that clause. This is not a 
case of the allegation of breach of contract 
being put forward as a proof of fraud or as 
a subsidiary matter to the charge of fraud : 
rather, the fraud is subsidiary to the plea of 
breach of contract, and is at most alleged as 
an additional justification for the dismissal. 
Nor [though the issue 1 (-i) does not separate 
the question of breach of contract from the 
further allegation of misconduct in regard to 
such breach of contract, as should, we think, 
have been done] is there any reason to 
suppose that the parties were misled thereby 
or on that account did not adduce evidence 
which they otherwise might have tendered. 
The evidence on the record is more than 
ample to consider the question in all its 
bearings, nor has any material complaint been 
made by respondent’s Counsel to the contrary. 
There is, therefore, nogoodground for holding 
that the plaintiff-respondent has been in any 
way taken by surprise, which is the main 
principle on which cases like those of 
Hickson V. Lfimhard (1) rest : and a case 
more applicable to the present one is that of 
Satjad Muhcihima lv. Fatfeh Mahomed(4!), where 
the Privy Council, after pointing out that 
the object of any system of pleading is that 
each side may be made fully aware of the 
questions that are about to be argued 
in order that each may bring forward 
evidence appropriate to the issues, held that 
certain questions, though not formally stated 
in the i.ssucs. had been sufficiently open upon 
the proceedings to give each Court a right to 
form a judgment upon them See also Order 
Vlll, rule 2, of the present Code of Civil 
Procedure, which, infer alio^ requires a 

defendant to raise by his pleadings all such 
(4) 22 c. 324; 22 I. A. 4. 
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grounds of defence as if not raised, would be 
likely fo take the opposite party by surprise. 
For thtse reason.^ we overrule Jlr. Norton’s 
contention (Iiat the defendants are precluded 
from justifying the plaintiff’s dismissal on the 
ground of breach of contract, apart from 
fraud or otlier misconduct. The general 
negligence relied on is, we think, also 
sufficiently covered by the third clause of the 
particulars ; and tbcngli no specific issue was 
raised in the lower Court on the point, yet 
evidence was adduced by both sides regard. 

ing it and there is no question of 
surprise. 

This latter plea of negligence can first be 
shortly dealt with. It is sufficient to say 
that there is no evidence which would justify 
UR in diffeiiog from the finding of the lower 
Court on the point. It i.s, no doubt, true that 
dean bills of lading were in certain cases 
only obtained on a letter of indemnity 
from defendants, such as that given in 
the case of the “Glenlee” (Exhibit \09) 
and that defendants had to pay over *2^ 
lakhs for allowances on account of inferiority 
of quality and damage on shipments in duly, 
August and .September 1907: but tliere is no 
evidence which establishes that this was duo 
to plaintiff’s negligence at any rate to an 
extent which would justify his dismissal on 
that ground. On the contrary, the evidence 
of Exhibits 93 and 270 tends to show that 
the loss was mainly, if not entirely, incurred 
in respect of shipments wiMi wliicli the plain*'- 
iff had nothing to do. The defetidants' 
letrer of 20Mi .I:ine 1907, to their London 
btaneh (h^xhibit 91) also goes agaiii.st (hem 
as it makes no imputation against fclie plain¬ 
tiff, hut rather puts the blame on the Steam€r 
Captains or owners fornnneceasarjly refusing 
to sign clean Iiills of ladings. The defend¬ 
ants’letters of 17th. 25th and 28th Juno to 
the plaintiff (Exhihit.s 74-, 81 and 85), no 
doubt, do complain of his delay aiid negli- 
gence, but the cyclone and suh.scquent rain 
undoubtedly caused except ional difficulities : 
and in the absence of more specific and reli¬ 
able evider ce in support of this charge against 
the plaintiff than that wliich is afforded by 
Mr Booker’s testimony (Exhibit 17), 

we do not consider it in any way sub.stantiat- 
«m1. 

1 hen, was the plaini ill’s failure to get clean 
nceipfs fcir the produce shipped on the 


Glenlee” a breach of contract on his part, 
entitling the defendants to dismiss the plain¬ 
tiff without giving him the three months* 
notice specified in clause 21 of the agreement? 
In our opinion, reading clauses 11 and 23 
together, we think the answer to this ia in 
the affirmative. 

Under clause 11, it is provided, without any 
reservation, that “the Muccidams*' (i.e , the 
plaintiff) guarantee to bring to the mer¬ 
chants” Ci.e , the defendants) “clean receipts 
for all produce delivered by them either on 
board the steamer or to any third party.” 
Mr. Norton contended that the word “gua¬ 
rantee ’ shows that this was only intended to 
be a contract of indemnity” as defined in 
section 124 of the Indian Contract Act under 
which the plaintiff became liable for any sub¬ 
sequent loss due to the noa*production of 
clean receipts. Bat the word “gnarantee,” 
which in strict law is only used in relation to 
the default of a psrson other than the pro¬ 
misor, is admittedly inappropriate for this 
purpose. The agreement is one -obviously 
prepared by, or with the assistance of. a legal 

draftsmin: and if it had b3en intended that 

the plaintiff should not undertake, as an 
esspiitivl term or condition of the ontraot, 
to obtain clean receipts, but only to bear any 
loss resulting from Iris failure to obtain clean 
roceipls, this would premmably have b^en 
expressed in clear terms. Thus, in the same 
clausa IL there is e provision under which 
tire Mu-cidania “agree to make good to” the 
defendants, any loss arising in a certain case. 
Similarly under clause 10. relating to the 
home gnarantee”, which was modified by the 
renewal on the 7th May 1907, it is clearly pro- 
vided that any loss^ arising from plaintilf’.s 
failure under his “guarantee must he paid 
for by him; while under clause 12, he is 
responsible for’ any difference of weight to 
the extent mentioned. Tliere is no reason why 
.some such expression shouldnothavebeenused 
ni the fir.st sentence of clause 11 if it had only 
>eGn intended to be a contract of indemnity. 

le word frnnrantee” is also used in clau: 3 ee 
11 and 15 without any indication that it is 
intende-l to denote a contract of indemuity 
only. Nor is there anything in fhe underlying 

conespoiuleiice (Exliibits 2 to 29) which 

shows that such was the intention of the 
parties. We think, therefore, that the word 
mu.st be construed as merely equivalent tp 
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‘promise’ or ‘uodertake* as is its ordinary 
meaning in a Charter Party (See Strand’s 
Judicial Dictionary, 2nd Edition, Volume 11, 
page S42). 

The argument that the defendants would 
not be prejudiced hy the failure to produce 
clean receipts, unless there was some 
resulting loss, is not entitled to much 
weight, in face of the absence of any 
words making such loss, and not the failure 
to obtain clean receipts, the actual subject- 
matter of the undertaking. It is quite prob¬ 
able that defendants wished to avoid the 
trouble and risk entailed by dirty receipts, 
without reference to the question of ultimate 
loss. No doubt, the plaintiff might conceiv¬ 
ably be prevented from bringing clean 
receipts by circumstances beyond his control, 
e. ( 7 ., the unreasonable refusal of a Captain 
to give them (C/. Exhibit 53) but this is 

not suSicient to outweigh the considerations 
already mentioned on which our construction 
of the clause is based. The principle that 
applies is that when a man chooses to answer 
for the voluntary act of a third person, he is 
held to warrant his ability to procure that 
act—See Pollock's Commentary on the Indian 
Contract Act, 2nd Edition, page 255, and 
the case of Farshotamdns Tribhovan-las v. 
PaTshotamdiis Mangnldns (5). The argu¬ 
ment <ih inconcementi is only admissible 
in construction where the rneaning is 
obscure i^f. HardcasMes* “Statutory 
Law”, 3rd Edition, page 101): and a possibi¬ 
lity of hardship to the plaintiff under his 
agreement cannot be allowed to obliterate 
the terms of such agreement. If the plaintiff 
wished to avoid the possibility of such hard¬ 
ship, he should have seen tliat an exception 
was inserted accordingly. 

Clause 23 runs as follows:— In the event 
of the ^rtccndam's failing to carry out any of 
the terms and conditions of thi.-* agreem^^nt, 
the merchants shall be at liberty, if they 
think fit, to determine this agreement at any 
time.” This clause is about as wide as it 
possibly could be and a mere failure by 
plaintiff to carry out any of his promises 
renders the agreement terminable thereunder. 
Clause 11, as already shown, contains an 
unqualified promise by the plaintiff to bring 
the defendants clean receipts; and his failure 
to do so in regard to the produce shipped ou 

(5) 21 B. 23. 


the “Clenlee,” therefore, did, in ouf opinion, 
render the agreement terminable under 

clause 23. 

Having regard to the wording of this 
clause 23, it is unnecessary to consider whe¬ 
ther there was a refusal to perform the pro¬ 
mise to bring clean receipts within the mean¬ 
ing of section .33 of the Indian Contract Act 
or whether the obligalion to bring clean 
receipts should be considered to go to the 
root of the ontraot,” 0/., the cases of 
SuUan Ghajil v. ScJuller (6) and Rash Behary 
Shah V. Nrittya Gopal yundy (7). As point¬ 
ed out in Pollock’s Indian Contract Act, 
2Qd Edition, page 2L7, “parties can undoubt¬ 
edly make any term essential or non- 
essential; they can provide that failure to 
perform it shall discharge the other party 
from any farther duty of performance on 
his part, or shall not so discharge him, but 
shall only entitle him to compensation in 
damages for the particular breach.” In the 
present case, for the reasons given above, the 
mere failure of plaintiff to bring clean re¬ 
ceipts, as required hy clause 11, gave the 
defendauls a right to put an end to the con¬ 
tract; and even though this may go beyond 
the terras of section 39 of the Indian Conlratt 
Act, it is valid by virtue of the saving in 
section 1 regarding “any incident of any con¬ 
tract not inconsistent with the provisions of 
this Act.” 

At the .same tim?, there is nothing in 
clause 23 to exclude the ordinary law ns to 
election to rescind for breach of contrac!: on 
the contiary, this is Implied by the woi’ds 
“shall bo at liberty, if they think fit.” It 
become.s, therefore, necessary to see whether 
(as alleged by plaintiff’s Counsel) the defend¬ 
ants waived their right to put an end to the 
contract oti account of the plaintiff s failure 
to obtain clean receipts in respect of the 
“Glenlee" shipments. It appears from (Ex- 
hibit 100) tliat the S. S. “Gler.lee” was at 
Karachi from the 11th to the 23rd June. 
On the 13th June, a survey was hehi at the 
request of the steamer owners on the conJi* 
tion of *2008 bags shipped by defendants and 
the surveyor recommended that they should 
be discharged and good bags be shipped in¬ 
stead (Exhibit ISO). On the l-lth June, 
defendants applied to the Port Trust Authori- 

tO) 4 C. 2.-,2; 3 C. L. R. 2R7. 

(7) 33 0.477; 3 C. L. J. 249. 
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ties for permission to discharge the same and 
send a fresh cargo accordingly (Exhibit 129). 
They also apologised to the Steamer owners 
for not having taken the necessary steps 
earlier. The discharge appears to have 
actually taken place on Siturday, the 
15th -lane (Exhibit D. 1. 22). On the 17th 
June, some more bags were reiect€d as 
containing damaged wheat and had to be 
re-landed (Exhibit T). 1. 82 and Exhibit E.), 
and on the same date, defendants wrote to 
plaintiff a letter in which they gave him 
notice that should any claim bo made by 
the Steamer owners for demurrage, they 
would look to him to make good such loss, 


as the delay was stared to he due to his 
still sending damaged wheat for shipment 
(Exhibit 74). To this plaintiff replied on 
the IStb. repudiating his liability. On the 
25th June, defendants again wrote to plaintiff 
complaining as to his delay in loading and 
expressing their dissatisfaction with the 
manner in which he was conducting his 
business (Exhibit 81). No reference is, 
however, made in this to the question of 
clean receipts. The plaintiff replied the 
same day giving explanations for tlie delaj', 
etc , and repudiating liability for demurrage 
or any other loss arising out of the non- 
fulfilment cf any shipment or other contracts 
of defendants (Exhibit 32). On tlie 27rh 

June, defendants gave a letter of indemnily 

to the owners cf the S. S. Olenlee” in con- 
eideratiou ( f their granting (hem clean Bills 
of Ending for their shipment by that steamer 
(Exhibits ICO and 109). On flit* 2Stli 
June, defendants replied to the plaintitrs 
letter of 25th June saying tliat his explana¬ 
tion is by no means sati.sfactory aiul making 
comments thereon (Exhibit 85). This letter 
contains the following paragrapli “We 
have further to complain of your having 
failed to hrit«g to us clean receipts for our 
produce shipped by S. S. ’‘Olenlee’’ and S. S. 
“Silverdalo” in accordance with the terms of 
your agreement with us, and hereby give you 
notice that we shiill h<ild you rospoii.^ible for 
anylo.^s wemay sustain thereby.” On tlie 29th 
*lnne, plaintiff replied, nllfging legaids 
the failure to get clean receipts, that he wr.s 
nut to blame for tliis (Exhibit 3GJ ai.d on tiie 
JOtli .luie l.e was dismi.«Rfd, as already 
slated. It tliougli the 

dOendaiils’ Manager, Mr. Booker, must have 


been aware of the breach of contract by 
failure to obtain receipts for shipments by 
the S. S. ** Olenlee*’ from about the 17th June 
{Of. Exhibits D. and 74), or at any rate the 
22nd June, when he says he personally saw 
the Captain about the shipping of damaged 
wheat (Exhibit 176 line 435), yet he took no 
steps before the 30bh Jane to treat the 
contract as at an end, bub on the contrary 
continued to use the plaintiff’s services as 
Mucc.iilum as if the contract between them 
still subsisted Mr. Booker in fact candidly 
admits in bis deposition that though I 
made up my mind after “ Olenlee ” that I 
would dismiss him, I had to wait until the 
June shipments were complete ” (Exhibit 176 
line 501). This is corroborated by Exhibits 
1S7 to 190 which show that the plaintiff 
received shipping order on the 17th June for 
steamers which were loaded towards the end 
of June. The plaintiff was in fact virtually 
told by the defeudant.s, that, though he had 
broken the contract by his failure to bring 
clean receipts, yet he was still bound by the 
contract and they would only hold him 
responsible for any loss they might sustain 
thereby. This i.s clear waiver of their right 
to put an eudto the contract and amounts to 
an “ acquiescence in its continuance,” within 
the meaning of section 39 of the Indian 
Contract Act. The case is somewhat similar 
to that of Bentsen v. Taylor Sons ..V Co. (8), 
where the Court of appeal lield that the 
couduot of the defendants in not repudiaiing 
a contract winch had been broken, but 
merely intimating that they would claim 
damages for the breach of contract and 
allowing the plaintiff to contii^pe to perform 
his part of the contract, amounted to a 
waiver of their right to repudiate the 
contract. We hold, therefore, that the 
defendants cannot justify the summary 
di.smissal of the plaintiff by liis breach 
of contract in failing to obtain cleau 
receipts. 

The defendants’ Counsel relied on the rule 
(as stated in Macdonnell’s Law of ^!a9t6r and 
Serv.ant, 2nd edition, page 184) that 
it is not necessary that a servant should 
be dismissed by his master for valid 
reason ; it is sufficient if a valid reason 

fS) (1803) 2 Q, B. D. 274; G3 L. J. Q- 
ulo; 09 L. T. 487; 42 W. H. 8; 7 Asp. M. C. 
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in fact er!sk8, even it ,1’® 

aware ot it at the time of dismissal This 
doctrine is also stated by Maodonnrll LIioo. 
Git. footpots (s)] nottobe limited to oases 
in which the master had no knowledge of the 
facts oonslitating the justification at the time 
of the dismissal; but even so,it obviouslyhas no 
application to a ease where the master has 
knowledge of such facts and deliberately con- 
dones them or waives his right to dismiss the 
servant on account of them. In this particular 
case, there can be little doubt that the mam 
reason which induced Mr. Booker to dismiss 
the plaintitf was his desire to work depart- 
mentally instead cf through a Muccadum, to 
which arrangement he had been opposed 
from the commencement. The corres¬ 
pondence of defendants which has been put 
in clearly points to this, and Mr Booker 
deposes that he had from the begmumg 
determined to work deparfcraentally as soon 
as he could and that he renewed the agree- 
ment in May 1907 only because they were 
not then ready to work departmentally 
(Exhibit 176, lines 160-164). We also agree 
with the view taken in paras. 12 and 
13 of Mr, Crouch’s judgment as to the 
arrangements made by the defendants in May 
and June with the intention of eventually 
carrying on the work departmentally. n 
the circumstances, some suspicion necessarily 
attaches to the evidence in regard to tlie 
nlaintiff’s alleged neglect of duSy and supports 
the finding already given that this 
for his dismissal is not made out. And as 
the other ground relied on was waived by the 
defendants, we concur with the lower Court 
in holding that there was a wrongful dis¬ 
missal of plaintiff by defendants. 

Tn view of this, it is unnecessary to c:)n. 
side*' the contention of respondent’s Counsel 
that eve.a under clanse 23. tl.ree nionths 

notice is necessary (as under clause -1) to 
terminate the agreement; but we may say 
that we do not agree with this construction 
of the agreement. The case is quite different 
from that of Africm Association, Linnt-d, 
v. AlleniO), where the agreement contained a 
clause for summary dismissal distinct from 
the particular clause under which the dismissal 
actually took place. It is true that clause 

(9) (19101 1 K. B. D. 397; 79 L. K. B. 259; 102 L. 
T. 129; 26 T. h- K. 234. 


18 contains a provision for summary dis¬ 
missal, which is unnecessary in view of the 
general terms of clause 23, bub this is ex¬ 
plicable by the fact that clause 18 relates to 
an act outside the particular duties of the 
plaintiff as a Miiccadum, for which it may 
have been considered desirable to make 
special provision and in any case this is 
nob sufficient to justify the construction 
sought to bo put on clause 23 by Mr. 
Norton. 


Coming to the question of damages, the 
first point for determination is the period 
in respect of which the loss caused to 
plaintiff and the compensation for tho same, 
should be calculated. The general rule is 
that in actions for wrongful dismissal, the 
plaintiff may recover the wages for the 
whole unexpired period of service, including 
wages due at the date of dismissal (Hals- 
burry’s '‘Laws of England”, Volume X, 
section 624 at page 339): and the lower 
Court has on this principle held that the 
plaintiff is entitled, under section 73 of the 
Contract Ac^, to such compensation as repre¬ 
sents the loss caused to him by the defen¬ 
dants’ failure to retain plaintiff in their 
employment until the end of tho 12 months 
of the agreement (para. 25 of the judgment.) 
Admittedly, however, the claim of lii. 30,0(0 
for damages iu para. 17 of the plaint 
is based on his probable profits if he had 
worked for the three months fallowing liis 
dismissal; and though there is nothing in 
the plaint, which clearly limits liis claim 
in that way, yet the reference to tlio termi¬ 
nation of the agreement without dm notice, 
indicates a restriction of the damages bo 
those sustained through his having been dis¬ 
missed without three months’ previous notice, 
as required by clause 21 of the agreement. 
This is corroborated by the notice of llrh 
March 1903 (Exhibit 157), where complaint 
is made of the wrongful termination of the 
agreement “without giving our client three 
months’ previous notice as provided for, at 
a time and season when our client cml I 
have made large profits out of the business 
and our client estimates the loss thereby 
sustained at tho lowest at Us. 31,000.” 
Under section 73 of the Contract Act, the 
plaintiff is entitled to compensation for any 
joss or damage caused by his summary 
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dismissal f<i) which naturally arose in the 
usual course of things from such dismissal or 
(6) which the parties knew, when they made 
the contract, to be likely to result therefrom. 
As pointed out in Pollock’s Indian Contract 
Act. 2nd edition, pages 812-;il3, the latter 
mode of estimating damages is generally the 
simpler and more easily ascertainable of the 
two; and in the present case we think that the 
clause requiring three months’ previous notice 
does supply a time limit which the parties 
may reasonably be held to have contemplated 
as attaching to any liability for wrongful 
termination of the agreement. This is borne 
out by the fact just mentioned tliat the 
plaintiff himself adopts (bis time limit in 
estimating bis damages. The fact that the 
plaintiff was not dismissed under clause 21 is 
immaterial. And though there is no invariable 
rule that damages for wrongful dismissal 
should be limited to the value of the notice 
lost, see V. Jones (10), this i.s, in our 
opinion, clearly a case in which liavitpg regard 
to the length of the notice and the other 
circumstances attending the plaintiff's em¬ 
ployment and dismissal, the three months* 
notice afford.s a proper measure of the damages 
to he awarded, so far asregaids the period for 
which compensation should he given. Mr. 
Pugh contends that as clause 21 also gave the 
defendnnts the right to “stop deliveries" to 
the plaintiff at once, this also is a condition 
attacliingto the liability for wrongful dismissal, 
so that tlie plaintiff is nut entitled to recover 
damages, except in regard to work actually 
done by him prior to his dismissal This 
point is considered and overruled in paragraph 
25 of the lower Coiiit’s judgment. With- 
out endorsing all the groundsoii wliich U-at 
ruling is based, we think that flip contention 
is clearly inadmissible. No doubt, an agree¬ 
ment to retain and employ does not involve an 
undertaking to supply work unless such an 
undertaking is expressly contained in 
or must be neoe.'-sai ily inferred from the 
wliole (d the terms. But a contract, such as 
this, in wliich the servant i.s ei’gaged for* a 
definite per iod ai'd is to he paid by wage.s 
estimated with reference to hi^; woilc, ilces 
or tlinar ily involve .an obligation to supply 
wor k and this itifei ence is str’onger if the a n- 
ti'not contains a stipulation (a^ docs tlie pro- 


tto) tlSfio) 2o(). P. 1). 107; DO L. J. {). n. .-,1?; G3 
L. T. ‘M7,db W. K. ;iy; 51 J. P. 727. 


sent one) providing for dismissal by giving 
a specidod length of notice (see Mayne on 
Damages, 7th Edition, page 243). The exact 
meaning and validity of the stipulation allow- 
ing defendants to stop deliveries” in such a 

case is uncertain: but so far as it may be re¬ 
pugnant to the implied obligation to supply 
work until the expiry of the period of the 
agreement or of the three months’ notice, 
it would, 1 think, probably be held of no 
le^al effect under the general rule that 
it there are two clauses or parts of a 
deed repugnant to each other, the 6rst 
will be received and the latter rejected, 
unless there is some special reason to the 
contrary” (Halsbnry’s Laws oP England, 
Volume X, section 7f>9, at page 45G), But, for 
the purposes of tho present case, it is suffi¬ 
cient to say that such a restriction on 
the ordinary measure of damages in such 
a case cannot re.isonably be hold to have 
been in contemplation of the parties. The 
whole effect of the provision for three 
montlrs’ notice is nullified if the defen¬ 
dants could stop supplying him with work by 
which to e.irn his remuneration during that 
period ; and the loss of such lemuneration is 
clearly loss in respect of which compensation 

is recoverable under section 73 of the Cou- 

tract Act. 

The next question arising is how the com¬ 
pensation for plaintiff's loss of remuneration 
in respect of the three months of July, 
August ami September 1907 should be 
calculated. Leaving aside for the present 
the bags in stock on the 30tli .Tune, in respect 
of which the plaintiff had already done some 
work, we Itave to consider first the general 
claim of Rs. 30,000 in respect of new stock 
shipped during those three months, which has 
been awarded him by the lower Court. No 
exception was taken by appellants’ Counsel to 
the calcii lation of the learned Judge under 
which it is held fliat plaintiff would have 
been entitled to Rs. 52,730 less his actual ex¬ 
penses in preparing and shipping the 4,60,216 

bags, representing tho new stock shipped 
diii'ing that period. The point at issue i.s 
whiit deduction should bo made on account of 
such actual expenses. The leained Judge 
has taken Rs, 5 per 100 bags as n fairaverage 
of siicli expenses and deducted Rs. 23.010 
accordingly, as well as a sum of Rs. 1,500 on 
accouTit of the costs of supervising staff at 
Rs. 500 per mensem, or Rs. 24,5X0 in all, 
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leaving plaintiff a net proBfc of Rs. 28,220, 
The extra Rs 1,780 has been awarded as due 

in respect of bags wholly or partly prepared 
for shipment, bat not shipped by the 30th 
September. 

In arriving at this estimate of Rs. 5 
per 100 bags, the learned Judge proceeds 
on certain evidence as to the actual iost to 
defendants of carrying out the work which 
the plaintiff would otherwise have done and 
the actual cost to RalU Brothers of doing 
similar work daring the three months in 
question. The hgures, on which his con¬ 
clusions as to such actual cost are based 
have been attacked as erroneous, and this 
point will be considered later on. A more 
important point is whether snch evidence 
affords a proper, or at any rate the best, 
method of estimating the expenses which 
should be deducted. As to tliis, we agree 
entirely with the contention of Mr. Pugh 
that a more reliable estimate would be 
obtained from evidence showing what tlie 
plaintiff’s actual expanses and profits were 
during the whole or part of his employ¬ 
ment prior to his dismissal, and that such 
evidence, if available, should have been 
adduced by the plaintiff in order to put 
the Court in a proper position to de¬ 
termine the question of damages. In 
support of tliis, reference may be made to 
the case of Devonali v. Ro^'ser iff' ^'oms (11). 
where in a case of dismissal of a workman 
paid by piece work, the measure of what 
was a reasonable amount of compensation 
■was held to bo the average amount of 
the workman’s earnings previously to his 
dismissal. Bub quite apart from any such 
authority, it is obvious that evidence as 
to the actual expenses and earning.s of 
the plaintiff affords a much saier basis 
to go on than evidence of the expenses incur¬ 
red by the defendants under different con¬ 
ditions and still m)re than evidence of tlie 
expenses of other firms in Karachi, whose 
arrangements and circumstances may differ 
considerably. 

'Pile plaintiff admittedly kept a set of ac 
count books at Kiamari from wliich full 
details as to his earnings and expenses ould 
be collected, but the books in question have 
nob been produced, aud the plaintiff says that 

(11) (190G) 2 K. B. D. T2S; V5 L, J. K. B. 038; 93 
L. T. 232; 22 T. L. K. 082. 


he cannot tell how much profit he made 
(Exhibit 199 line 375). The excuse given 
for the non-production of these accounts is 
that the roznama and hliata^ which were the 
principal books, were missing, when the 
plaintiff took inspection of them; and it is 
suggested by Mr. J^orton that they were 
purposely removed and suppressed by Mr. 
Booker, or one of his subordinates, for the 
purpose of preventing the plaintiff using 
them. In support of this, reliance is placed 

on Exhibits 98, 99, 112, 117, 120, 121, 122, 

regarding the breaking of the seal which was 
placed on tlie cupbDard containing the 
Kiamari books on the 30th June aud the 
removal of the cupboard to the defendants’ 
town office on the 6th August. Bub there is 
no evidence that the seal was in fact broken 
by one of defendants’empl'>yGes or that the 
missing bjoks were removed ).y or at the 
instance of Mr Booker. The suggestion that 
the seal had been broken by one of defend¬ 
ants’ men was at ouce denied (Exhibit 113), 
and Air. Boo’xer deposes that the plaintiff’s 
men had access to the b^oks, while the key 
of the Clipboard was in his possession (Ex¬ 
hibit 177, line 515). 1'his is to some extent 
corroborated by tlie witness, Narayeu, who 
says that after the 30uh June lie had to be 
in the defendants’ office making out an ac¬ 
count and he ‘‘may have had to refer to the 
Kiamari bioks” (Exhibit X. line 105). In 
any case, there is no evidence that the two 
books were missing when the cupboard was 
opened and inspected on the 7th August, nor 
does the correspondence, which plaintiff had 
witli defendants prior to the suit, contain any 
complaint as to the books being missing. 
It is also deal’ (hat tlie defendants gave the 
plaintiff every facility for inspecting the 

books. Plaintiff says(Exhibit 199, line 616): — 
“We went on taking in.spection for 2 months 
and we got all the information we required.” 
The witness (^hubturbuj, who did the main 
inspecting work, says (Exhibit 219, line 85): 
“1 was in.specting the bdok.s at the office for 
b or 7 weeks. The book.s I'equired for re¬ 
ference were all there except those containing 
entries with regard to Palls." He further 
deposes that the “general expense” account 
book, which presumably shows the items of 
plaintiff’s expenses, was among the books: 
and, when questioned by the Court regarding 
any books being missing, says that this book 
and the book containing a list of people on 
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daily wages “appear missing,” since he in¬ 
spected the books at defendants’office^ This 
evidence certainly does rot corroborate the 
plaintiff’s statement (Exhibit 199 line 377); 
that they could not find the rozjmma and 
khnta when they had inspection; on the con¬ 
trary, it shows that there was a book from 
which plaintiff’s expenses could be ascertain¬ 
ed. It is also difficult to believe that if those 
two books had been missing, the plaintiff 
would not have made a specific complaint 
about it in his correspondence with the 
defendants, which shows him to have been 
far from backward in making complaints as 
to his treatment by the defendants. The 
inspecbionof the Kiamari books appears from 
Exhibits 126, 127 and 132 to have taken 
place in about November 1907, and even as 
late as the 27tli January 1903 (Exhibit 149), 
the plaintiff merely complains of the books 
being handled hy defendants’ cttice in the 
absence of any representative of his, and of 
the seal of the cupboard having been removed, 
and not of any books being missing. Again, it 
is vety improbable that, if Mr. Booker had 
wanted to do away with evidence which 
miglit assist tlje plaintiff in advancing his 
claim against the defendants, he would have 
suppressed only the two books which might 
have been useful to defendants and left all the 
books lequired by plaintiff, for making out 
his claim in detail: the probabilities are rather 
in favour of plaintiff having suppressed those 
two books. In view of all this, we think 
that there is no foumlation for the charge 
now brought against Mr. Booker, but not 
apparently put to him w'hen he was examined 
in Court; and that all the eurrounding cir¬ 
cumstances point to the evidence in question 
having been deliberately withheld by the 
plaintiff. 

Tliat being so, there'is legitimate ground 
for drawing the presumption mentioned in 
illustration (g) to section 114 of the Evidence 
Act, viz., that evidence which could be and is 
not produced would, if produced, be unfavour¬ 
able to the person who withholds it. The 
presumption that his Kiama^n accounts 
would show that he was not in fact inaking 
a profit of Rs. 10,000 a month out of his con¬ 
tract, which is the rate at which liis claim for 
Its. 30,000 works out, is borne out by the 
figures given by the witness Chatturbuj 
(Exhibit 219) as to plaintiff’s expenses on 


Muc^'jdamage as shown in his kotkt accounts. 
These figures were not given by him iu 
exaraiuation-in-chief, but obtained in cross- 
examination, and they do nob appear to have 
been checked or audited in any way. And 
though he says they include all that was 
spent on the MrrccurXami account,this does nob 
really appear to be the case. Thus he admits 
that the pay of ^Yalji, who was a superivsor 
on Rs. 100 a month employed by plaintiff 
(Exhibit 199 lines 392, 43), has not been 
debited to this account, nor did it contain 
all the sewing charges and the cost of gunny 
bags bought at ICiamari (Exhibit 199 lines 
679, 685). It is also possible that money ex¬ 
pended from cash advances received from the 
defendants on account would not be shown in 
the A'oMr accounts. The figures given, cannot, 
therefore, be accepted as absolutely reliable. 
But takingthem for what they are worth, they 
show that plaintiff's protifc.s during May and 
June could not have exceeded Rs. 2,l47 and 
4,672 respectively. His profits under the 
one anna and 5 pies rate of commission 
were, no doubt, larger, but we are not concern¬ 
ed with these. Accordingly, there is every 
reason to believe that plaintiff’s Kiamari 
books would have shown that his profits were 
considerably lower tbau he asserts, and that 
the damages claimed at Rs. 10,000 a mouth 
are excessive. 

Another thing, which goes againstthisclaim 
is the plaintiff’s estimate of the expenses 
which he would incur (Exhibit 202), r/r, 
Rs. 9 C per 100 bags or 9 pies per cwt. This 
was given by him to defendants in January 
1906 when the negotiations were going on 
about his employment, and constitutes an 
admission by him on which the defendants 
are entitled to rely. It is not, of course, con¬ 
clusive against him, bub it is certainly 
entitled to weight, and cannot properly be 
ignored os it has been by the lower Court. 
To get rid of the effect of this admission, it 
was open to the plaintiff to adduce evidence 
showing what in fact were his actual expenses, 
bur., as already .stated, he has deliberately 
refrained from doing so. The plaintiff's bare 
sta'^ement that his expenses amounted to 
Rs. 4 or 4-8 per 100 bags, including every 
thing except palls, (Exhibit It-O, lino 245) 
is insufficient to rebut the inference arising 
from this admission ; and his further state¬ 
ment that he considered that 50 per cent. 
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of what was paid should bs profit 
line 365) requires to be effective, some 
evidence that hia profits actually were at 
that rate. In the absence of such evidence, 
we think that more weight must be given 
to this admission than to ex pirts statements 
made after the suit was filed, and that 
special consideration must be given to it 
n estimating the damages due to plaintiff, 
t may, no doubt, be the case that plaintiff 
purposely over-estimated his probable ex¬ 
penses (0/. Exhibit 36), bub there is 
nothing which indicates that the excess was 
anything like what he now assorts. Even 
with an expense of 9 pies per cwt, the 
plaintiff would make a profit of IS per cent, 
and it is extremely unlikely that a firm 
like the defendants, with its Bombay 
experience and the inquiries made from 
Karachi GY. Exhibits ll-A. to 15), would 
make an arrangement which gave the 
plaintiff a profit of 50 per cent, or over, 
even at the reduced commission of 11 
pies. 

The rate of Rs. 5 per 100 bags allowed 
by the learned Judge is under 5 pies a cwt., 
so that, this actually gives the plaintiff a 
profit of more than 50 per cent. This rate 
is based mainly on the evidence of 
Apostolides (Exhibit 159) as to the cost to 
Ralli Brothers of doing the work in June 
to September 1907. But it is to be noted 
that the figures he gives of the bags handled 
and actual expense during the three mouths 
(lines 30-40} work out to over Rs. 5 per 100 
bags, vis., Rs. 5*4-0 for July, Rs. 5*15-0 for 
August and Rs. 7-3-10 for September. It 
also seems that the cost of sampling, 
patching (annas 7 to Rs. 1-5-0 per 100 
bags, line 52) and removing (annas 12 per 
100 bags, line 80) is not iucliidel in his 
rates. But in any case, as already noted, 
such evidence is a very unreliable method of 
estimating the plaintiff’s probable expenses, 
and we do not think that- any deduction 
as to the latter can be safely based on it. 

The expenses actually incurred by defen¬ 
dants in doing the work departraentally 
during the three mouths, no doubt, afford a 
more trustworthy basis. But, unfortunately, 
the exact amount of such expenses is in 
dispute and uncertain. The learned Judge 
has taken Rs. 30,348-1 as the cost to 
defendants of carrying out the work which 


the plaintiff would otherwise have done 
This is based on the Commissioner’s report. 
Exhibit 96, where, after an examination of 
the defendants’ account books, he holds that 
that amount is shown to have been spent on 
(1) emptying, (2) w'eighing, (3) piling, (4) 
sewiug. ''5)mixing, (6) sampling and (7) load¬ 
ing atKiaraari during theraonthsof July, Au- 
gustandSeptemberl907, and Rs. 16,*254'8-10 
on “the rest of the work at Kiamari during 
the same period ” This is in accordance 
wi'h the Court's order of 5th April 1909 
and assumes that the expenses that would 
have fallen on the plaintiff are all covered 
by the seven heads mentioned. Bat this is by 
no means certain, and, in our opinion, it 
would have been better if the Commissioner 
had been asked to ascertain and report what 
proportion of the total expenditure was 
properly debitable to Mucculumage charges, 
which the plaintiff' would have had to bear, 
instead of tying down the Commissioner to 
specified heads. In the circumstances, we 
do not think, defendants are now precluded 
from contesting the lower Court’s view that 
only Rs. 30.343 are so debitable. But we 
are not in a position to say with any accuracy 
what amount should be debited, though we 
think that some of the charges included in 
“the rest of the work at Iviamari” must 
probably ha drfbitable. For instance, the 
charges tor “unloading” shown in the 
summary of defendants’ accounts (Exhibit 
Q) would seem to have been wrongly 
excluded, so also the plaintiff would be liable 
for at any rate some of the ' 
under clause 9 of the agreement. This 
summary was attacked by Mr. Norton as 
not being properly proved, but we see no 
sudicient reason to doubi its general 
correctness as an abstract from the defend¬ 
ants’ accounts witliout necessarily relying 
on the particular amounts entered iu it. 
The first portion of it also agrees sub¬ 
stantially with tlie fig'iies contained in the 
Commissioner’s report, Exhibit 96, which 
deals with the same accounts, as will be 
saen by ornparing the figures £)r the seven 
lieads already referred to and the totals. 
Tne only large difference is as re- 
girds the sewing charges, which are 
some U'5. 1,400 higher in Exhibit 

Q , apparently owing to the sewing of 
tarpaulins and ground-palls being excluded 
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in the other account (sea Exhibit O, 
line 39). Accordingrly, it may be taken that 
the defendants’ expenses, whic’T would other¬ 
wise liave been borne by plaintiff, amounted 

to some figure between Ka. 30,348 and 
Rs. 46,662: but the exact araoont la nob 
ascertainable from the evidence on the 
record. Tb may be noted that, even taking 
the expenses at Rs. 30,348, the rate per lOJ 
bags works out to Ks. 6-8-0 and nob “slight¬ 
ly over Ks. 5 per ICO bags,” as stated in the 
lo.ver Court’s judgment. 

iu the circumstances, we tliink that the 
proper basis for estiiuafing the plaintiff’s 
probable expenses is the rate of 9 pies per 
cwt., which he himself put forward as a 
true one (though, no doubt, a rough one) in 
the negotiations prior to the agreement. If 
it errs unduly in favour of the defendants, 
he is himself to blame for this, by his con¬ 
duct iu refraining from adducing evidence 
as to his actual expenses and profits prior 
to his dismis.sal. It is in his favour, so far 
as it ia under 1 he rate of 10 pies a cwt., 
which i.stho defendants’ estimate of working 
departnieiifally (Exhibits 32 and 49) and 
which is nearly what it did actually cost the 
defendants, taking their expenses at. the 
amount of Rs. 46,662. It is also to be 
borne in mind that in thes:* three months, 
there was a scarcity of labour and enhanced 
wage.s had to be paid (Exhibit 159, line 90, 
Exhibit 199, line 247). At, the rate of 
9 pies per cwt., the expenses in regard to 
tlie 9,20,432 cwts. in respect of which tlie 
payment of Rs. 52,730 is due. come to 
Rs. 43,14'>, leaving a balance of Rs. 9,685 
in the plaintifl'.s favour. This gives him 
an average profit of nearly Rs. 3,200 a 
month, which substantially agree.s with hi.s 
average profits for each of the month of 

Ma> and June 1907, vii.^ Rs. 3,400. The 

plaintiff is clearly not entitled to anything 
in respect of goods not actually shipped by 
the end of September, altliough partly pre¬ 
pared for shipment as his cjmmis.sion was 
not earned until the goods were actually 
shipped (see clauses 8, 9 and 17 of the 
agreement) and the case must be tx’eated as 
if his services had been rightly dispensed 
with on the 30Lh September. Tlie remainder 
of the claim *o damages for wrongful dismis¬ 
sal relates to the 2,55,2S5 cwts. in stock on 
the 30th June 1907, in respect of which the 
plaintiff claims Rs. 14,625-11*3 at the full 


remuneration of 11 pies a cwb.- [para. 10 of. 
the plaint and Schedule (G).] The further 
expenditure which plaintiff would have had' 
to incur before the goocfjj were actually 
shipped, so as to t^arn his Muccadamage 
commission, must, of course, be deducted in 
estimating his actual loss in respect of these 
goods and plaintiff's full claim was rightly 
disallowed by the learned Judge. On the 
other hand, the deduction of Rs. 1-4 0 per 
100 bags on account of plaintiff’s further 
expenditure on the pucca bags, was accepted 
by the appellants’ Counsel, and there is no 
ground for thinking, this to be excessive, 
especially as plaintiff in Exhibit: 202 puts, 
down the costs of loading at Re. 1 per 100 
bags and this is corroborated by the Cora • 
misaioner’s report, E.vhibit 96, which shows 
that the cost of loading 6,42,015 bags in 
July, August, and September 1907 came to 
Ks. 7,044-6-5 or a little over Re. 1 per 100 
bags. We accordingly confirm tlie finding 
of the low’er Court that R 9 . 5,108 are due 
to the plaintiff in respect of the pu::ct bags. 
As to the kntch'i bigs, the learned Judge’s 
finding that plaintiff had expended annas 8 
per 100 bags on them mny be accepted (not 
being contested or shown to be erroneous), 
hut his deduction must be increased on our 
finding that the total cost to plaintiff of 
preparing the goods for shipment must be 


taken to have been at the rate of Ra. 9-6-0 
and not Rs. 5 per 100 bags. The amount 
to be deducted would, therefore, be 
1..51,249 phis 3,963 . c , , f,_l.55,212 

- 2 him --ioo— 


hy -g-Rs. 6,837. The difference between 

this and the Rs. 8,892 due on shipment is 
Rs. 2,005 and we accordingly reduce the 
Ks. 5,400 awarded by the learned Judge 
to this amount. 

The total amount awarded to plaintiff as 
damages for his wrongful dismissal came 
to Rs. 9.585 plus 5,108 plus 3,005 equal to 
Ks. 16,693 as against his claim for 
Rs. 44,625 and the Rs. 40,508 allowed by 
tlie lower Court. Mr. Norton did not dis¬ 
pute that interest ould not bs awarded prior 
to the suit in respect of the claim for damages, 
and the order allowing interest on the 
amount of damages from the 1st October 
J007 to date of suit is, therefore, reversed. 

We now come to the various items of 
account in dispute between the parties. The 
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tirab* ia aa fco the rate at which the hill for 
A-pril 1907 ia payable, tu., at 1 anna and 5 
pies as under the ag^reement, or'at 1 anna as 
Mr. Booker asserts. Thera ia no doubt that 
the modification of the*^ rate to 1 anna was 
di 3 C,ass 0 d between the parties, bat wa oacur 
with the learned Additional Judicial Cora- 
misaioner in holding that there is no sufficient 
evidence to establish that he actually agreed 
to the rate being* reduced. The plaintiff is, 
therefore, entitled t> the Rs. 6,ld3-13-9 
• claimed by him for that month. His claim 
for the months of May and June must alse 
be allowed, as Mr. Hugh did not CJutest 
the finding of the learned Jud?e in para. 

.It of his .iudgtnjnt as to the* difference 
in dispute of Rs. ll't-S 3. 

The next it?ra in dispute is the plaintiff’s 
claim for Rs. 3,600 (originally Rs 6,000) as 
the value of 600 ground palls belonging to 
^him which were made use of by the defen¬ 
dants (see Schedule H to the plaint aud para. 

5 of respondent’s cross objections). The de¬ 
fendants admit to have taken over 23, for 
which they have alloved the plaintiff 
lls. 125 (lixhibit pi A). The lexrned 
Judge in para. 35 of his judgment 
holds,that ou the 30:h June 1907, there were 
about 560 palls for which plaintiff could 
reasonably have asked to b? p.\i<l, aud has 
allowed Rs. 2 8-0 each for 525 of these, and 
annas 4 each for 50, plus Rs. 125 admitted 
by the defendants, in all Rs. 1,450. Ihe 
e,vidence, however, on which these oaclu- 
aions are based is csrtainly not snch as cm 
be regarded as affording very reliable lUj^a 
for the figare.s arrived at. 'The plaintiffs 
own statement that on the 30uh June he had 
600 or 700 serviceable pxlls, in aUition to 
old ones, cannot be relied on in the absence 
of corroboration from bis account books or 
other documents. Nor in the absence of 
similar corroboration, is Black weU’.s statement 

as to there being 703 or 8)3 in April 
(Exhibit 173) more reliable: ho was dis¬ 
charged from the defendants’ service for 
acting contrary to instructioas (line 132) 
and may be biased against them. The 
supposed corroboration afforded by a com¬ 
parison of Exhibit 216 and defendants’ 
answer to interrogatory N >. 6 of 11th 
August 1903, is somewhat indefinite, though, 
no doubt, it does support the plaintiff’s 
' estimate of 600. The proper way in which 
to prove the number of palls left behind 


and their value was from the plaintiff s ao- 
cjunt books, as these admittedly contained 
entries with regard fco palls and the purchase 

of bags for making them, and there was also 

a book kept specially for ground palls (Ex- 
hibifc 199, lines 659-701, Exhibit 216, lines 
57-89). But,as in the other case, these have 
“mysteriously disappeared. For 

reasons already given, there can be little 
doubt that the plaintiff has deliberately kept 
back this source of information, and he has 
not even produced the notes and calcnlabions 
mxde by his clerk, Chutturbuj, as 
number of palls supplied by pUmMff (Es- 

hibit 199, 1-ne 580; Exhibit 219. lines 
90 97). VVe mus^ therefore, presume that 
his books would not support the claim made 
by the plaintiff and that it is exaggerated. 
Tb has. however, been considerably redacad 
by the learned Judge, and, having regard 
to all the circumstances, we do not think 
any sufficient ground is shown for inberfenog 
wit.h the amount of Rs. 1,450 albwai by 

him on this account. , j ..u . 

The defendant’s Counsel conteaied that 

nothing should be allowed on account of these 
p.alls, ai they were the property of defen¬ 
dants under clause lo of the agreement. 
Such palls c.annot. however, reasonably be 
held to constitute ‘ C)ntent3 of the god owns 
within the meaning of that clause; aid de¬ 
fendants themselves have pub a contrary 
construction on this clause by their admission 
that Rs. 125 are due to the plaintiff for 2i 


palls. 

The cro.ss-ohiection taken to the reduction 
of the claim in respect of the other items 
specified in Schedule Ht> the plaint from 
Rs. 210-12 lo Rs. 150 was not pressed at 

the he.iring of the appeal. _ 

The only ranaivnlng part of the plaintih. s 
cliMu, apart from interest, is that for e.vtra 
work'doiieby plaintiff in re-drying and re- 
bi'^^ing on account of d amage done by the 

cycYous of June 1907. The lower Court 
has allowed Rs. 503 as a "fair allowance” 
no this lacc.ount, on the ground that 

“the extr.aordimary damage caused by 
tho cyclone was not in contemplation 
of the parties when they made the agreement 
au 1 not provided for.” Bit there had 
been previous cyclones in Karachi (e. ff., 
two in 1902, aee Gazitteer of the Province 
of Sind, Volume A, pages 7, 8) and there 
is nothing to justify the assumption that 
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tbo possibility of one happening again was 
not in contemplation of the parties when 
they made the agreement. If the plaintiff 
wanted to exempt himself from liability 
for extra expense caused by a cyclone or 
other act of God ”, this should have been 
specially provided for in the agreement; and 
the case falls under the general rule that 
“ when the law creates a duty, and the 
party is disabled from performing it, without 
any default of his own, by the act of God, 
the law will excuse him ; but where a 
party by his own contract creates a duty, 
he is bound to make it good, notwithstanding 
any accident by inevitable necessity” [per 
Mellish, L. J., Nicholas v. Marslind (12).] 
We, therefore, disallow this sura of Rs. 500. 
^ As regards the plaiutill’s claim to interest, 
that in regard to the damages awarded hi in 
lias already been dealt with. As regard.s 
the Af«cra(f?imn(/e bills for April, May and 
June 1907, it was the duty of the plaintiff, 
under clause 17 of the agreement, to submit 
his accounts first to the defendants, and the 
practice, assented to by the plaintiff, appears 
to have been for the defendants to make an 
advance of a substantial amount against any 
such bill and to settle it finally within a month 
or so (r/., Schedule A to tlie plaint and Ex¬ 
hibit 153A which, fir.,shows the bill for March 
1907 as settled on the 1st May). His bill 
for April was submitted on May lOrh 
(Exhibits 19* and 203) ; and as the defend¬ 
ants have been held to have wrongly 
disputed the amount claimed by the plaintitf 
at the rate of 1 anna, 6 pies a cwt. and there 
was no sufficient excuse for the non-payment 
of the full amount at any rate by the Ist 
July 1907, we thii k interest at the rate 
of 6 per cent., on the excess due to the 
plaintiff from tliat date to the date of suit 
has been rightly awarded by the lower 
Court, (para. 39 of the judgment). The 
case IS, however, different as regards the 
bills for May and Juno. The.se are not 
shown to have been submitted by the 
plaintiff by the 1st .July and Ist August 
1907, from which date.s interest has been 
allowed up to Hie UHi I'T-bi-uiiry 190S (para 
40 of the judgment); and in Exhibits 127 
and 134 the defendants expres.sly throw the 
blame for non-payment on plaintiff owing 

to his not having submitted his hills. This 

Cl:^) (1875) 10 Kx. D. 255. 
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non-submissiori is not denied by plaintiff 
either in the correspondence prior to the 
suit or in his deposition : and from Exhibit 
134, it appears that the bills had not been 
submitted even on the 26th December 1907, 
In the absence of evidence as to when the 
bills were tendered, there is nothing which 
points to unreasonable delay on the part of 
the defendants in not settling them prior 
to the 14th February 1903. We, therefore, 
disallow the interest awarded by the lower 
Court in para. 40 of its judgment. 

The interest awarded on the sums allowed 
for ground palls and miscellaneous article.s 
from 1st July 1907 to date of suit (para, 41 
of tlie judgment) must also be disallowed, 
as no demand in writing for payment giving 
notice to defendants that interest would be 
claimed is .shown to have been made and in 
its absence, intere.st is not allowable under the 
terms of Act XXXU of 1839. 

The case, however, really falls under 3 and 
4 ill. 1\, Oil. 42, section 29, which 
autliorizes tlie giving of damages in the 
nature of interest over and above the value of 
the good.sat theiimeof conversion (SeeMayue 
on Damages, 7tl) Edition, page 423). This 
section has not been extended to India like 
section 28 of the same Statute, which is 
re-produced in Act XXXII of 1839. It is 
agruable, therefore, that the Courts in 
India have no power to award intere.st in 
cases falling under section 29. But, putting 
this objection aside, there does not appear to 
be sufficient reason for departing from the 
ordinary measure of damages in an action for 
conversion, tizy Ihe market-value of the 
goods at the time of conversion, especially 
as plaintiff has not proved by evidence, which 
should have been adduced, the actual market- 
value, and tlie amount awarded to him is a 
rough estimate which may be excessive. 

As to tho claim for interest at the rate of 
9 per cent, on the deposit of Rs. 50,000, we 
agree with the view taken by the lower 
Court tliat there was no unreasonable delay 
in its return and that pliintiff is not entitled 
to nioi’e than (he agreed rate of 5 per cent. 

Of the iteni.s claimed by tlie defendants 
against plaintiff, the only ones regarding 
which any argiimenis were addressed to us 
are Nos. 1 ami 16, I'iz., tho l.aiilage charges 
included in the “wharfage fees” paid by the 
defendants to the Port Trust. It is contend¬ 
ed that these form part of the shipping 
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charges to ba borne by the plaintiff. Bat^ in 
view of clause 9 of the agraament, which 
expressly excepts ^‘monies paid for wharfage 
fees", we agree with the lo wer Court that 
this claim is inadmissible. There is no suffi¬ 
cient reason shown for not taking the expres* 
sion ‘‘wharfage fees" as covering all the 
charges levied by the Port Trust under that 
name. Nor d) we think the accounts bet- 
ween the parties prior to the end of March 
1907 cm be re opened in the way proposed 
by defendants, C/., Mogniram v. Lax-ni- 
narayen (13). We, therefore, sea no reason to 
differ from the findings of the learned Judge 
as to these, or atjy other items, includad in 

the defendants’ claim to a set*off. 

We refer the appeal to the Court of Com¬ 
missioner to take accounts on the basis of the 
above conclusions. Final orders will be 
passed oa receipt of his report to be submit¬ 
ted within a week. 

Pratt, J. C.—In accordance with the re¬ 
port submitted by the Commissioner, we 
order that plaintiff do recover fr»nithe de¬ 
fendants the sums of Els. 27,958 7-2 with 
interest on the said su n at S per cent, from 
the date of suit to date of payment. 

Plaintiff to reover costs in proportion 
from the defendants in the lo ver Court and 
the defendants to recover costs in proportion 

in the Appellate Court. 

The proportion to be the proportion of the 
amount awarded in this Court to the amount 
claimed. 

(13) 32 B. 353; 10 Born. L. R. 281. 


claiming an interest in oorapensation to be made on 
aocounb of the aeqaisition of tlio land. 

A person miy be interested in the compensation, 
money without having an interest in the land in the 
legal sense of the term. 

The Collector has, unier section 11, to inquire into 
the value of the laud and into the respective interests 
of the persons claiming the compensation, and after 
awarding a sum for compensation, he has to ap. 
portion *the compensation among all the persons 
known or bolieved to bo intevosted in the land of whom 
or whose claims he has information. 

What the Collector and the Court have to do is to 
apportion the sum awarded amongst the persons in. 
terested as far as possible in porprotion to the value 
of their interests. It is impossible to lay down any 
general rule which can bo followed. The market- 
value of an iuterost, if ascertainable, may afford some 
guide towards ascertaining the amount to be appor¬ 
tioned in respect of that interest, but that can only be 
coiisiderecl in relation to the total sum awarded as 
compensation. 

lb is the duly of Government, under section 31, to 
deposit in Court the whole of the compensation money 
which it may be roquiied to deposit by the Act, free 
from any deduction. When a demand is made by 
Court OSicials under Court Rules for poundage 
and fees in respect of such deposit, Government 
has to pay such poundage and fees in ad¬ 
dition to the compensation money. The Court 
has no power to direct that a portion of the 
compensation money deposited should ba refunded to 
G jverument as representing the poundage and fees 
jiaid by ic when the money was deposited in Court. 
As the money is compensation in respect of land 
ac(i'ure I under the Act, the Court has power only to 
direct payment of such money, without any deduction, 
to the person or persons interested. 

When laud i.s acquired for a Company, the poundage 
and fees, wiiich may become payable during thecourso 
of proccoding>', may be recovered by Government 
from the Company as costs of uc<iuisition. 

ilr. Stri^ngniau^ Advocate Ganeral, for the 
Crown. 

Mr. Jardine^ for Ciaimauts No3. 2 and 3. 
Mr. SetiiUad, with him Mr. Kanga, for 
Claimant No. 4. 


BOMBAY HIGH COURT. 

Civil Rec'E tENCs No. 1 of 1910. 

November 25, 1911. 

Present: —Mr. Justice Macleod. 

/nrePBSrONJt JBtlANGIR HORMUSJE 

-CLAIMANT. 


‘•per.^oii interested", meuninj of-Duty of Collector 
Court’s duty -Apportionment—Poiuuhge and fees- 

Liahiliti, of Government. _ . 

Under section 3 (6) of the Land Acquisition Act. 

the expression “person iuteresbed’Mncludes all persons 


JUDGMENT.—A certain plot of land, 
abutting on Hornby R)ad, known as “The 
Dispensary Plot," was ves'ied in the City 
of Bombay Improvement Trust under 
Schedule U of Bjiiibiy Act IV of 1893, 
Thereafter, Government sought to acquire 
this plot for the extension of the Victoria Ter¬ 
minus Station of the G. I. P. Railway, 
and notided their desire to acquire it under the 
Band Acquisition Act, in August 1908. 
Proceedings followed before the Collector 
for ascertaining the amount of compen¬ 
sation payable, in which the parties ap¬ 
pearing were tlie Improvement Trust and 
one Pestonji Jehangir, who was in ocou- 
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patioQ of fcbe premises under an agree- 

raent with the Improvement Trust. The 

Collector fixed the compensation payable 

at the rate of Rs. 80 a sqaare yard, and 

though Pestonji disputed the award, on the 

ground that that figure was inadequate and 

asked for a reference to the High Court on 

that account, he did not pursue the matter 

when It came before the Court and so 

far the reference is dismissed with costs 
against him. 

Out of the compensation money so fixed a 
certain sum was awarded to Government' in 
respect of their reversionary rights to (he 

land and there is no dispute now regarding 
that part of the award. 

The Improvement Trost then claimed 
from the Collector the balance of the 
compensation to the complete exclusion of 
Pestonji Jebangir on the ground that 
he had no interest in the land. Pestonji 
claimed that he wa.s in occupation of the 
land under an agreement with the Trust 
with a right to obtain a lease for ninety.ninj 
years when certain building.s had been 
erected according to the teim.s of the 
ngreement on the land. Mr. Delve.s, a 
witness for the Improvement Trust in 
answer to this, conceded that a purcliaser 

frotn the! ru.st would make a deduction due 
to Pestonji being in occupation and the 
consequent risk of litigation. He fix d such 
deduction at Rs. 25,000 ; and the Collector, 
adopting this method of valuing Pestonji’., 
interest, awarded to Pestonji Us. 25,000, and 
the balance to the Improvement Trust.. As 
the Improvement Tru.st were not persons 
competent to alienate within fcl-e meaning 

o t © Collector was bound to 

deposit this amount awarded to them in 
Court under section 31 (2) of the Act. 

estonji dissatisfied with the apportionment 
ejected by the Collector asked that this 

question also should be referred to the 
Court. 

After the hearing had lieeii proceeded with 
for some time, an arrangement was arrived 
at between Pestonji and the Improvement 
trust witli legard to tlie apportionment ; .so 
1 am no longer concerned wilh the que.stion 
what 18 Uie value of Pestonji’s interest. 

I ut, 1 tliink, it is competent to me to re¬ 
mark that the method adopted by the 
t/ollector at tlie suggestion of Mr. Delves 
was absolutely and entirely wrong. 
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Collector has under section 11 to 
inquire into the value of the land and into 
the respective intere.st3 of the persons 
claiming the compensation and after award¬ 
ing a sum for compensation he has to 
apportion the said compensation, among all 
the persons known or believed to be interest¬ 
ed in (he land of whom or of whose claims 
he has information. Under section 3 (h), 
the expi’ession person interested’ includes 
all persons claiming an interest in com¬ 
pensation to be made on account of the 
acquisition of land under the Act. It is 
quite possible that a person may be in¬ 
terested in the compensation money without 
having an interest in the. land in the legal 
sense of the term. The Act does not indicate 
how the Collector is to effect the ap¬ 
portionment, and section.s 20 to 28, which 
deal with the proceedings of (he Court when 
a reference has been made under section IS, 
are also silent on the question. 

It was suggested in argument that in 
apportionment, the market*value of each 
interest has to be ascertained bub with only 
a fixed sum to apportion, this would obvious¬ 
ly lead to ditficulties. The various rights of 
female members of a Hindu undivided family 
in the joint family property have no market- 
value though such members would be persons 
interested in the coni pen.sation-money. Again, 
even if the market^value of tlie various in¬ 
terests could he ascertained, their lotal value 
would not be likly to coincide with the sum to 
he apportioned. I think what the Collector 
and the Court have to do is to apportion 
the sum awarded amongst the persons 
interested as far as possible in proportion to 
the value of their interests and it is 
impossible (o lay down any general rule 
which can be followed. The market-value 
of an interest, if ascertainable, may afford 
some guide towards ascertaining the amount 
to be apportioned in respect of that interest, 
but that can only be considered in re¬ 
lation to the total sum awarded as com¬ 
pensation. There remains a question 

as regards the refund to Government 
of the poundage and fees which they 
paid when they deposited the money in 
Court under section 31. It. is clearly the 
duty of Government to deposit in Court 
tlie whole of the compensation-money which 
they may be required to deposit by the 
Act free from any deduction, and when a 
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demand is made by Court; OflBciala under 
the Court Rules for poundage and fees 
in respect of such deposit* Government 
have to pay such poundage and fees in addi¬ 
tion to the compensation-money. They now 
ask that when a decision is arrived at regard¬ 
ing who is entitle 1 to the money so deposited, 
the poundage and fees should be paid back 
to them out of the said money. There is 
no doubt that this course has been followed 
by this Court in the past, though as far as 
1 know, the question whether Government 
are, as a matter of right, entitled to su 2 h a 
refund, has never been argued. Bat in con¬ 
sidering what is I he character of the money 
80 deposited by Government in Court, and 
what are the powers of the Court under the 
Act with regard to that money, it seems 
clear to me that the money is compensation 
in respect of the land acquired under the 
Act and that the Court has only power to 
direct payment of such money without any 
deduction to the person or persons interested 
therein and consequently that the Court has 
no power to direct that a portion of such 
money should be refunded to Government 
as representing the poundage and foes paid 
by tliem when the money was deposited in 
Court. 

When Government are acquiring land for 
a Company, as in this case, the Company 
have to execute an agreement under section 41 
of the Act with the Secretary of State for 
India providing, inter u/i'i, for the payment 
t) G)veniment of the C'''Sfs of acquisition, 
and the poundage and fees which may 
become payable during the course of the 
proceedings should he included in the costs 
of acquisition. If Government are acquiring 
land for their own purposes, tlien the pay¬ 
ment of poundage and fees to the High Court 
i.g not a payment out of pocket to Govern¬ 
ment. It is merely tlie debiting of a certain 
sum \o one account and crediting it to an¬ 
other. But, liowever that may he, as long 
as the Act i.s silent on the question and the 
Court is only authorized to apportion or pay 
out Ihe compensaiion-money which has been 
depo.sited in Court under the Act free of all 
deductions to the person or persons interest¬ 
ed, then if Government consider that the 
poundage and fees should be paid out of the 
money so deposited, they can take steps to 
get the Act amended. 


Therefore, there will be an order in terras 
of the consent decree between claimants Nos. 2 
and 3 and the Improvement Trust. Costs of 
Government, exclusive of poundage and fees, 
awarded against claimants Nos. 2 and 3 to be 
paid out of the money to which they are now 
entitled. 

Attorney for Government: Mr. E. E. 
Nicholson. 

Attorneys for the Claimants Nos, 2 and 3: 
Messrs. Nanu Hormusn ^ Go., 

Attorneys for Claimant No. 4: Messrs. 
Crawford Brown Sf Co,., 


PUNJAB CHIKF COURT. 

Civil Revision Petition No. 501 of 1911. 

May 13, 1912. 

Present -.—Sir Arthur Ried, Kt,, Chief Judge, 
RAD HA KISHBN and others 
—Petition ER.s 
versus 

KIDAR NATH and others—Respondents. 

Procticc—Court finding value oj suit beyond Ha /an’s- 
diction—Phiinf presented to a competent Court—Trial 
dc novo—Evidence taken by first Court, inclusion of. 

A suit for dissolution of partnership \Yas brought 
in the Court of a fifunsif first class. In order to 
decide whether the .suit was within his jurisdiction, 
the Miinsif held an inquiry, found that the value of 
the suit exceeded his jurisdiction and returned the 
j)laint. for prestuitatiou in a competent Court. 

The Sub-Judge, in whoso Court the plaint was 
presented, ordercMl that the case should bo tried de 
novo and reftisoil to include in the ovidouco before 
him the evidence recorded by the Mnnsif: 

Held, (1) tliat the order was correct: 

(2) that as the filunsif clecided that ho had no juris¬ 
diction, ho could not proceccl to decide any point other 
than that of jurisdiction and no finding by liirn that a 
certain amount was due by one party to the other 
could bo treated as a finding on the merits. 

Manna TmI v. Samaud'i, 4t) P. R. 1906; 94 P. L. R. 
1906 and Probhakai- Bhat v. Vishwawbhar Pundit, 
8 B at pp. 317 and 218, relied upon. 

Delhi Cloth and General Mills Company Ld. v, R. P. 
Hnrdkinn Singh, 72 P. W. R. 1910: 6 Ind. Cas. 939 and 

Ajzal Khan v. Kind Lai, 16 P. R. 1908; 
146 P. L. R. 1903: 13 P. W. R. 1907, referred to. 

Petition for revision of the order of the 

Sub-Judge. Is^ ('liss. Amritsar, dated Isfc 

February 1911, (directing that the case be 

tried de nova), under section 70 (/i) of 

Act XXV of iy99. 

'file Hon’ble Shndi Lai and Rai Biba- 
dur livla Dhl, for the Petitioners. 
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Mr. Oerlel, for the Respondents. 

JUDGMENT—This is an application for 
revision of an order retnsing to include in the 
evidence before the Oourt below evidence 
lecorded by the Munsif with the object of 
deciding" whether the suit was cognizable by 
him. A preliminary objection was taken 
that no revision lay, the alleged error being 
on a Question of law and being, moreover, an 
interlocutory order from which an appeal 
would lie on appeal from decree. Arur Singh 
V. Bita Bitta (1); Arur Singh v. Bayd Singh 
(2) and Um-ir AU v. Nasih-nn -niss'i (3) were 
cited. 

For the petitioner, Paniit Rama Kant v. 
Vandit Uagdeo (4) and Delhi Cloth and General 
Mills Co. V. llardhian Singh (5) were cited for 
the proposition that an erroneous refusal to ad¬ 
mit evidence was a material irregularity and 
tliat unless the petitioner’.s remedy was 
granted at once, the Court be^ow would pro¬ 
ceed to record fresh evidence in place of that 
recorded by the Munsif and remedy bj' appeal 
frem decree would be too late. This is 
possibly a case in which the remedy is by 
revision at this stage, ^nt in my view of the 
correctness of the order attacked, the respoi.d- 
enfs will lose nothing by the decision that 
revision lies. 

The suit instituted in the Munsif’s Court 
was for dissolution of partnership and for 
such sum as might be found due on dissolu¬ 
tion. 1 he Mun.sit’ had to decide whether 
the suit was within his jurisdiction and for 
this purpose, he issued a commission for the 
examir.ntion of account-books. There was 
no question of under oi* over-valnatioo in his 
Court. 11)6 valuation was tentative only. J/m- 
hnmmad Af4al Khan v. Kaud Lul (tl and 
Manna Lai v. Snmandfi (7) are ample author* 
ity for holding that it was the duty of the 
Munsif, oil finding lliat the value of the suit 
exceeded his juii.'idiction, to return the plaint 
for presentation in a competent Court. In- 

(1) t P. ]{. toil; 4,-> 1>. h. K. 1911: 26 P.W R. 1011; 

0 liiil. Cas. 074. 

20P. R, 1011; 93 P. L. ll. 1911:04 P. W. R. 
1011; 0 I till. C‘as. .jTO. 

(3) S 2 1». 1 {. mil; 13 hul. <us. 8U0. 

(1) 0" V. n. lh07. 

(.'•I 72 P. \V. K. 19)0; 0 Ind. (’as. 930. 

(0) 10 P, R. IGOH; MU P. L. K. 1908; 13 [P* W. IX. 
1907. 

(7) Ki P. R. 1900; 91 P. L. li. l€C0. 


tl91^ 

asmuch as the Munsif decided that he had not 
jorisdictioa,he could uot proceed to decide any 
point other than that of jurisdiction, and no 
finding by him that a certain amount was 
due by one party to the other can be treated 
as a finding on the merits. The proceedings 
before him ^ere corarn non judice so far as 
the eventual decision of the question of the 
indebtedness of the one party to the other 
one was concerned and the order of the lower 
Court attacked by the petitioner was correct. 
This view is supported by PrahhaVarbhat v. 
VisKioambhar Pundit (8) and by Kalian Dayal 
V. KalianKarer{9). I decline to refer this case 
to a Ijivision or a Pull Bench for a considera¬ 
tion of the respective correctness of 
Muhammad Afial Khan v. Nand Lai (5) 
and Sudarshan Das Shostri v. Ram Prasad 
(10), a.s I see no reason for holding that the 
former is incorrect and tbe latter correct. 

The application is dismissed with costs. 

This judgment governs Civil Revisions 
Nos. 646 and 647 of 1911. 

Application dismissed. 

(8) 8 C. 313 at pp. 317, 318. 

(9) 9 B. 259 at p. 2 5.5. 

(10) 33 A. 97j 7 I«(l. Cay. 385; 7 A. L. J. 9C3. 


BOMBAY HIGH COURT. 

Second Cjvil Appeal No. 463 cp 1911. 

January 16, 1912. 

Present :—Sir N. G. Chandavarkar, Kt., 
Judge, and Mr. Jn.stice Russell. 

BAI PARSON— Appellant 

versus 

BAI SOMLI — Respo.spent. 

Uimhi Imiv —Mitakshara—Mnyukha— Stridhnn — 
Sons inhcritinij frnin inotht'r—'Icnanrij.in-coinmon — 

Joint Tenoncij — Jii.<i<' prineijile of co-ixirccnnry _ 

Obstructed <iH4l unobstructed .sncce.tsioif^-l/ifcrprctafio/i 
—Silence o/ Xilkaiith— property-^-Joint 

propel fij. 

Uuclor the law of the ri/owlmj-rt ^fayllK^ha ay also 
ntulor that of Mitnkshura, property inherited by sons 
from tlioir mother descends to them, not as a joint 
tenancy, bat as a tenancy*in*coininon. 

Kiintpixii Xfichiar v. Sankoramiraynnan, 27 M. 3(J9, 
followed. 

The basic principle of joint tenancy Jis distingu¬ 
ished from tenancy-in-comiuou under Hindu Law 
c.xplained. 

A joint tenancy is created w’hero property is inherit¬ 
ed by iiiiobstrnctcil succession called rikhta. In 
such a case, heirs (ako the property as co-parceners. 
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Atenanoy-in-common is created where property is 
inherited by obstructed succession. In this case, the 
idea of inheritance an.l the idea of ^ 

toj?ethor; one is a necessary complement of the 0 ^“®^ 
so that, at tho very moment the inheritance falls 11 , 

the heirs take by partition.that is. as owners of do- 

fined shares and, therefore, as tenants-in.common. 

Heriiago in tho case of stridhan is obstructed sac- 
« 

^^mere NilJcanth is silent on any point, his silence 
must be regarded as assent to the proposition laid 

down in tho ^ *11 

Self-acquired property is that which is acquired by 

a member of a joint family by his own 'i;;'!;; 

out detriment to the joint property and not thionn 

into the common stock. _ 

Property, originally seU-ncqmred. becomes 3 pint 

when it is thrown into the common stock and is mixed 

up with the joint estate. ^ 

Second appeal from the decision of the 
Joint Judge cf Ahmedabad, in Appeal No. 
1-21 of 1910. varying the decree passed by 
the Subordinate Judge at Borsad, in Civil 

Suit No. 279 of 19C 9. 

Mr. L. A. Shah, for the Appellants. 

Mr. G. N. Thaleor, for the Respondent. 
JUDGMENT.—The only question for 
decision on this .second appeal arising under 
the Vyavahara Mayukha is, whether the sons 
of a woman who inherit her Stridhaii pro¬ 
perty take it jointly as co-parceners or 
8e76raUy ft9 tenauts^ in^comnion. 

The lower Courts have held that they take 
it severally as tenants-in-common, on the 
authority of the Full Bench ruling of the 
Madras High Court in Karuppai Nochiar v, 
Sankuranamuanon Chctly (1). That decision 
has been followed by a Division B-nch of this 
Court, consisring of the learned Chief Justice 
and Batchelor, J., in ]).itfamhhat h\n Appinbhat 
V Yamii'tbni kotn Rainbhat (2). Both these 
d’^cisioiis are under the law of the Mitikshara 
It is urged in support of this second appeal 
that the law of the Mayukha is otherwise. 
Reliance is placed on the passage in that 
autho^itJ^ where the word (heritage) 

is defined and then explained by the author, 
Nilakantha (Chapter IV', section 2. phicita 1 
and 2, pages 41 and 4/, of St-okes Hindu 
Law Books). There, after defining dayn 
as “wealth not re-united, nor put back again 
into a common stock and (still) admitting 
of partition,” Nilakantha goes on to quote from 
the Smriti i-angraha which says;—“That 
which is received through the father, and 


(1) 27 M. 200; 13 M. L. J. 398 -i i ^ 

(2) S. A. No. 277 of 1911, decided ou the Is- 

cember 1911, 


Do 


that received through a mother is described 
by the term Heritage.” Upon this, it 
argued that, since property inherited by sons 
from their mother is pub by the text quoted 
from the Smriti Sangraha upon the same 
footing as property inherited by them from 
their father, and since the law of co-parcen¬ 
ary undoubtedly obtains as to tho latter, 
the same law ought to prevail as the former 

also. f 1 .U* 

Before discussiog the soundness of this 

argument, it will be convenient to consider 
first the basic principle or root-idea of the 
term oo-parcenary or joint tenancy under 
the Hindu law, and then to determine whe¬ 
ther that principle is common to both the 

Mibakshara and the Mayukha. 

One of the cardinal principles of Hindu 
Law, borrowed from its Shastras, is that a 
son is his father re-born. This principle 
rests on a passage from the Vedas quoted by 
Baudhayana, in which afather thus addresses 

Lis son:_“Prom my several limbs thou art 

distilled; from my heart thou art produced; 
thou art indeed myself but denominated son. 
Every son is, therefore, identified in interest 
with his father and all the sons together with 
him constitute one body, so to say in the eye 
and for the purposes of law and the Shastras. 
So Vijuaneshvara tells us that when a 
father brings a suit as to his own property, 
his son or .sons can appear for him and pro¬ 
secute the suit even when he is living, and 
that, because the word plaintif includes the 
sons and grandsons of the raau suing, their 
interests being identical (Mit., Moghe s 
Fdition No. 3, page 113). Starting with 

that idea of identity, the law has engrafted 

on it the principle tliat every son takes an 
interest by birth in his father’s property. 
Hence the injunction that a man shall not. 
give away the whole even of liis self-acquired 
property, when he has sons, because pro¬ 
creating sons, the father must perform their 

initiatory ceremonies and provide for their 
livelihood.” (Seethe Chapter on Gifts of 
the Mitakshara, Moghe’s Edition No. 3, page 
225; ^V'e^t and Buhler’s Digest, 3rd Edition, 
page 759, Note). The sane injunction 
is given m the Mitakshara in placitum 27 of 
L s. : “Though immoveables have 
been acquired by a man himself, a gift or 
sale of them should not be made without, 
convening all the sons. They, who are 
born, and they who are yet uu-begotten. 
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nnd they who are ptill in {the womb, 
require the meaDS of support, no ^ift or sale 
should, therefore, be made.” (Stokes, pages 
374 and 376.) 

Ihe doctrine that song take properly in 
their father’s estate by birth is propounded 
by Ihe Mitnkshara in a highly learned 
disqni.sitioij (Chapter T, g. 1, pi. 17 to 
22) in answer to those who maintain that 
the property” of the sons “ig not by birth 
but by demise of the owner, or by partition.” 
According to the latter, all property, wliether 
inherited from the father or other relations, 
is of the same character, the man inheriting 
getting ownership in it on the death of the 
person from whom it is derived. The 
Mitakshara and those who follow it hold 
otherwi.se. They distinguish between pro- 
perty inherited by sons from their father and 
property inherited from others. The forr. er 
they call unobstructed succes.sion; the latter 
obstructed succession. According to the 
opposite school, all inherited property 
is obstructed succession. The Vyavahara 
Mayukha discusses the question and upholds 

the view of the Mitakshara. The passage in 
the Mayukha (Chapter IV. section 1, pi. 3, 
Stokes) is as follows: — 

^ “According to Dhareshvara Acharya, 
the ownership of sons and the rest, in the 
wealth of tlie father, is not generated pre¬ 
viously during his life, hut is produced by 
partition.’ And the author of the Smriti 
Sangraha says the same. Hut it is not so.” 

It will bo perceived from the.se discussions 
in the Mi't'ihhnra and the Mayukha that 
their view is that son.s take interest in their 
father’s property hr/ Inrfh, and that the oppo¬ 
site view which they comhaf. is that the sons’ 
interest ari.ses h,, pirfitio.i. The contrast 

between these two expressions, /.y birth and 

bj, partition, is signiiicant, because in them 
lies the root..i<Iefl oi basic principle of tlie 

cn-parcenary systom as distinguished from a 

teiiancy-in-commoij. To hike ownership in 
HTi estate bij partition is to take a delined 
share in it as a severalty at the very moment 
that it falls in us an inheritance. When the 
father dits, flic estate at once of itself 
comes to tlie sons Ijy partition in shares, 
lo fake (lie estate 6// birth means to hav'e 
an inchoate, undefined interest, and all tlie 
sons lake it as an aggregate of peisons stand¬ 
ing as the father ie-pro<luced; so W’hcn Ihe 


estate falls in an inheritance on the father’s 
death, no son can say “this is my share,” 
but all take what was a joint interest from 
the time of their birth. 

Hence it is that the right of sons to 

inherit their father’s property is termed 

nnobstracted succession {apratib'indha diya). 

They are the primary heirs, whose interest 

arises when they are born and that interect 

ripens in its joint condition when the father 

dies and inevitably comes to then as heirs 

enjoyment without any obstraotion. 

They take jointly and the joint interest 

c mtinues until they by common agreement 

e.fect a partition. Anl partition in this case 

d)93 not create a fredi interest of ownership, 

for that existed from the time of their brith; 

only it substitutes defined ownership of a 

part for an undefined ownership of the 
whole. 


It is because of this nature of the right 
of the sons that the word rikhta, which 
means inheritance, is defined ag unobstruct¬ 
ed succession {apratihandhx d^ya). After 
poinfting out that a mxn becimes owner of 

ways, by inheritance, 
P ircriase, partition, seizure, or finding, 
Vijnaneshwar.i iu the Mitakshar.x brings 
out the cmtr.ist between inheritanci and 
pxrtition. He sxy.s; “Hnobstrac’e i heritage is 
here denominated *inheritince,'«Wi#*”(0!iap- 
ter r, s, 1, pi. 13), And he then sta'^es of par- 
tition: Partition intends heritage subject to 

obstruction.” Explaining the-e defiaitions 
given by Vijnaneshwara, the Viramitrodaya 
piiufs out accirdiugly that sons biome 
O'vners” of their father’s property by birth, 
not by pirtition, and he quotes the Mltak- 
sliara, vvfiicli contragfs the right of owner¬ 
ship acquired by partition with the right 
acquired by sons to their father’s prop?rty 
from their birth (Virimit. Oh. J, g. 
36, Sircar’s Edition, page 19). 

Here, again, we have the root-idea or bim'c 

principle of a joif.t tenancy as distinguished 
from a tenancy-in-common brought out very 
prominently. When we are told that un- 
obstiucle.l I.eiitAge is rikht, or iiiberita.ice 
proper nnd that obstrnoteil aiiTOession 
Is'pritibnn II,It dan.i) is partition, the plain 
meaning is this: I„ the case of obstructed 
succession, the idea of inlieritanoe and the 

idea of partition go together; one is a neees- 

snry complement of the other, so that, nt 
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the very moment the inheritance falls in. 
the heirs take by partition, that is, as owners 
of defined shares, and, therefore, as tenants- 
in-common. But it is not so with unob’ 
structed succession. There the sons inherit 
as a united body of heirs in virtue of right 
pre-existing (from the time of their birth) 
without the idea of partition being a natural 
incident of the inheritance at the moment 
it falls in. Obstructed succession, in other 
words, IS psuccession; unobstructed 
succession is unp'irtitione I heritage, subject 
to partition at the option of the sons 
inheriting. 

This division of heritage into unobstructed 
and obstructed succession, adopted in the 
Mitakshara and followed in (he Maj-ukha 
and the Viramitradoya, who belong, general¬ 
ly speaking, to the Mitakshara school, is 
not recognised by another school of Hindu 
lawyers, which maintains that it is only on 
the death of a propositus, whether father 
or not, that the property of the heir arises 
and that ‘heritage is in all cases obstructed 
and never otherwise**: (Viramitrodaya, 

Sarcar’s Edition, Ch. I,.s. 22, page Id). 

This contrast between unobstructed and ob¬ 
structed succession is farther brought out by 
Vijnane.shwara in other portions of the 
Mitak-ihjia. For instance, in the Chapter on 
Debts, lie first deals with the liability of sens 
and grandsons of a deceased Hindu to pay 

his debts. Then he discusses the question_ 

Who is liable to pay them, if the deceased lias 
left no sons or grandsons? Yajnyavalkya’s 
text answers that in that case tlie person 
who takes the deceased’s property as heir 
must pay the debts. That person is termed 
in the text r^A•;I^u gmhihi.i. e., the persm 
who takes the rlkhfa or inlieritance. But 
we have seen that the term r{-(ht>, as 
explained by NTijnauesh wara, means primarily 
not all but only unobstructed inheritance, 

2 , e., the inheritance of sons and grandsons 
and great-grandsons. How then does it 
come to be applied here by Tajnyavalkya on 
the subject of Debts to tlie case of obstructed 
succession ? To remove ambiguity on that 
score, Vijnaneshwara explains what tlie term 
rikhti grah used by Yajnyavalkya in the 

text in ^question, means. Vijnaneshwara 
explains : “(The term) ri'ihti grahaha (means) 
he who takes the inheritance by means of 
partition as the door {.vihhagculwirena),^* 


That is to say the person so taking enters 

into the inheritance through or by means of 
partition—at the very moment it comes to 
him It comes pnrtitioned, so that if there are 
several heirs to the property in the case of 
obstructed succession, they take it by 

division as a natural and inherent incident of 
their right attached by law. 

These considerations do not apply to 

property inherited by sons from their father 

Ihe term unobstmcted snccession Upratiban- 
dha d,.va) IS exclusively used of that piopertv 
and 13 out of place in the case of all other pro. 
perty such as that inherited by the sons from 
their mother or rrom other relations. In 
the latter case, the heir inheriting- does not 
take any interest m the property by birth- 
and the basic principle of a co-parcenary ia 
essentially absent with reference to the rieht 
to inherit. When it comes to the heirs on 
the deatn of the propo.situs, it comes not in 
virtue of a right pre-existing from their birth 
but in virtue of tlie character of partition 
annexed by law to it as obstructed sncces- 

Sion 4 

So far, then, as fche Vyavahara Mayiikha 
IS cmcerned, ifc agrees expressly with the 
Muakshara in mainfaiuing tliafc sons take ’ 


terest in their fathers p;opert.;“fVo:riheii: 

birth and not by partition. As to the other 
cons.de.-aiions derived from the Witak.sliara 
that IS, as to its definition of rikhta or herib 
ap as unobstructed -succession and of .svivi/,-. 
hiaoa or Partition as obstructed snccession. 
It. IS true that Nilakantha is silent. I3jt on 

the established principle of this Ooui-t his 
silence must he regarded as assent to the 
propositions l.ii J down in (he Mitaksh.ara and 
dealt with in the foregoing part of this 
judgment, unless we Hud in the Vyavahara 
Ma, nkha anything which either expressly or 
by pcessary implicanon shows that Nila- 
kantha intended to apply the law of 

prcenary also to property inherited by sons 
from their mother. ^ ‘ 

It is urged for the appellant that NiU- 
kantha does so intend, because i., explainii.t 

he dehn, ion of daya (heritage), he quote; 
the io.nnti .'oangr.iha which s-iys that than 
term applies both to paternal and i 

heritage. That, definition oi daya it 
be remembered, is from a Smiiti or text and 
seeing that a Smriti is generally meant’to b^ 
the condensed expression of a rule ir • • 
every case a question whether the’snbjL‘ts 
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or objects specified in it are exHauetive or 
whether they are illustrative. Now. in the 
case of tlie text quoted by Nilakantha from 
the Srariti Sangraha, on which the appel¬ 
lant’s Pleader strongly relies in support of 
his argument, we have Nilakantha s own 
explanation to make it clear beyond doubt 
that the text in question is illustrative, not 
exhaustive. After quoting that text, he goes 
on to quote also from the Nighantu where it 
is said:—“The learned define heritage to be 
the wealth of a father, which admits of parti¬ 
tion.” Hera is an apparent contradiction 
between the text from the Smriti Saugraha 
and the text from Nighantu. The former 
says heiitage means pnierndl and also 
no/property. Tlie latter says it is pafomal 
property. Nilakantlia cites both. How are 
they to be reconciled? He reconciles them 
by explaining ibat “the word father is merely 
put lo denote relations in general, as a part 

for the whole.” In Nilakantha’s view, doya 

means heritage derived from any relation 
father, mother, brotlier or so forth, Ibe word 
“father” being merely illustrative. So tbe 
word "mother” in the text from the Smriti 
Siuigraha comes in by way of description, not 
enumeration. 

It must be observed here that though the 
words and are sometimes u.sed 

indiscriminately to mean heritage in general, 
tljeir strictly legal connotations are different 
and even popular language recognises that. 

A iJnyaila in popular language is one who 
takes a deceased’s estate by t'bstiucted suc¬ 
cession. That is its strictly legal sense also. 
The word likhta primarily means in law he 
who take.s by unobstiucbod succession. 
Often they are used as if they were iuter- 
chatigeable, hat tliat i.s not strictly legal, 
according to Hindu Haw. Vijnanesliwara 
points this out in pi. d-I t’ti. I, s 11, 
of tbe Mitakshara (Stokesl, where he 
says;—‘ The word 'lieir’ {diimda) is frequent¬ 
ly u»*ed to .signify any successor otlier than 

a son.” 

If, then, b.>th the "Mitakshara and tlie Ma- 
yukha so far agree, is there anything i>i their 
treatment of the subject of ahuHvtn and of 
devolution lo it to .‘^uppi rtthe ajgument of 
the appellant’s PKadei ? Accoiding to both 
those siuthoritiea, lieritnge in ihe case of 
diidtiitn is ohstinoted svicctssioi.-, so partition 
is its iiatiual incident. Accoiding to both 
again, tvs intei preted by this Court, wheu 
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daughters, and, in default of them, their 
daughters, inherit the mother’s estate, they 
take as teDants-in-comraon. The same law 
must apply to the sons also, when they in 
their turn inherit, in the absence of any 
express rule that the law as to uuobstrncted 
succession applies. No distinction is made 
as between daughters and sons with referenos 
to the character of their right to inherit 
their mother’s stridhan. They all stand forth 
as heirs\ and if daughters take as tenants-in- 
common, the sons ought to take as such on 
the principle ot the canon called nyayi 
ST-mya (rule from equity). And that the 
canon was intended to apply is clear from the 
gbss of the Mitak.shara on a text of Manu 
quoted in the Chapter on Stridhan (Ch, 
II, s. It, pi. 19 and 20, Stokes, pp. 

462 and 463). Manu’s text is: When 

the mother is dead, let all the uterine 
brothers and the uterine sisters equally divide 
the maternal e.state.” On this the Mitak- 
shara's gloss is:—“All the uterine brothers 
should divids the maternal estate 
equally; and .so should sisters by the same 
mother.” Both brothers and sisters are 
put on the same footing, so far as the 
nature of the right is concerned. In the 
case of both, the right of inheritance accrues 

when the mother dies; that is the ^ ^ 

time; and it is at that point that the division 
takes effect, whether sisters take or brothers 
take. The inheritance and the division are 
simultaneous in either c\se. 


As held by a Full Bench of this Court in 
TMdasv. Savitribai (3) the Maynkha 
terprets the above-mentioned e^t of Mann 
ith reference to attvadheyn. stndhnn differ- 

itly from the Mitakshaia. While the 
,ttor take,s it to mean that brothers form a 

Iiss of heirs separate from the sister.s and 
hat the division mentioned is of brothers 
Ifer sc and of sisters inter re, the ilayukha 
iterprets the text as meaning that both the 

irothero and the sisters inheiit together as 
ne class and the division mentioned is of 
he rnother’.s estate among them all equally, 
niis difference of interpretation does not 
,lVeci. the question bf'fore us. Both the 
ditakshara and (he Maynkha agree so far 
hat, whether ihe brothers and the sisters 


(3) 31 Bom. 38oj 
530. 


12 Bom. L. R. 386/ 6 Ind. Cos. 
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take, when they take at all, by division. 
Nay, the Mayukha’s interpretation serves 
as a cogent reply to the appellant’s argu¬ 
ment. If the anvadheyd stridkan is inherited 
by brothers and sisters together as one class, 
and the sisters take as tenants in-common, 
it follows the same rule must apply to the 
brothers, as they stand in the same category 
of heirs. Thi^ is on the rule of Hindu law 
laid down by Baudhayana (according to the 
Viramitrodaya), and by Ushanas (according 
to the Mitakshara), that “what is aBSrined of 
even one among many that have a common 
property, the same is to be extended to all, 
since they are declared to be similar” (see 
the Viramit, Sircar’s Edition, Chapter If, 
pi. T, 8. 10, page 59; the Mit., Mogbe’s 
Edition No. 3, page 397). 

But it is urged for the appellant that, in 
dealing with the question of partition, both 
the Mitakshara and the Mayukha make no 
distinction between property inherited by 
sons from their father and property inherited 
by them from their mother. It is argued 
upon that, that both the authorities intended 
to put both the properties on the same 
footing and treat them as joint and subject 
to partition among the sons holding both as 
co-parceners. This argument overlooks the 
fact that even in the cise of property which 
is inherited by the son^ from their mother, 
the law must lay down what its character 
is as a succession coming in a p trtitioned 
condition as a tenancy-in comm )n. It would 
not have done for the law simply to have 
said that the estate falls in as an estate 
divided in interest, because, that gives rise 
to the question—What interest does each 
son take? How is that interest to he deter¬ 
mined? Hence the necessity of dealing 
with the properly as a subject of partition. 
Because, in sc dealing with it, the law givers 
and the commentators deal also at the same 
time with the mode and time of pnrtifcion of 
the property inherited from the father, 
when this partition is made by the sons 
by mutual agreement after the estate has 
come to them as joint in character, it does 
not follow that the mother’s property is also 
inherited as a joint estate To give to the 
estate inherited from the mother that 
character, it must be an unobstructed suc¬ 
cession, which it obviously is not. 

In dealing with the subject of self-acquir¬ 
ed property, Vijoaneshwara, no doubt, explains 


that self-acquisition is that which is acquired 
without detriment to the paternal or the 
maternal estate inherited by sons. It may 
be argued that he would not have mentioned 
the maternal estate there with the paternal 
estate, if, in his opinion, the former were 
not joint like the latter. The argument, 
however, puts on Vijnaneshwara’s gloss a 
construction which makes it practically 
contrary to the substantial meaning of 
Yajnyavalkya s text defining self-acquired 
property and to the meaning of Vijnanesh- 
wara’s gloss thereon. The question of 
self-acquired property arises and can arise 
only with reference to a family the members 
of which are or were joint in estate. Yaj- 
nyavalkya’s text refers only to such a family 
Now, property held by a family as joint 
need not necessarily be only paternal. It 
may be property originally inherited from 
otlier relations, or it may be property origi¬ 
nally acquired by one or more of the ce- 
parceners by his or their own exertions, and 
both these may have been thrown into the 
ommon stock and turned into joint property. 
The established law is that self acquired 
property is that which is acquired by a 
member of a joint family by his own exer¬ 
tions without detrimanfc to the jiiut property 
and not thiown into the common stock. 
When Yajuyavalkya speaks of self acquired 
property as property acquired without detri¬ 
ment to the paternal eitafe and Vijnanesh- 
wara in his gloss speaks of it as property 
acquired without the help of the pifermi and 
mcternal estate, botli mean in substance by 
sucli estate all estate whicli is joint in 
character, wliatever its derivation. If the 
argument we^ are noticing is sound, we 
must take Tjijnyavalkya’s text and' Vij- 
uaneshwara’s gloss in their literal sense 
and restrict self-acquired property to that 

which is acquired without detriment only to 

the paternal or to the maternal estate of the 
joint family and we must exclude all other 
property, acquired by inheritance or 
otherwise and then thrown into the ommou 
stock Sucli exclusion is not sanctioned by 
Hindu liaw—Yajnyavalkya’s text deaninu- 
self-acquired propc-rty-and the glosses of 
Vijriane.shwara ami of Nilakantlia d) not 
warrant it. The sensible way of iuterpretin<. 

Vijuaneshwara 8 gloss is, therefore, to take 

the word maternal estate as standing for 11 

property, which, though not iuherited from 
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the father but acquired otherwise by the 
members, has been nevertheless thrown into 
the common stock aud so has become joint by 
being mixed up with the paternal estate. 

The paternal estate is the determining and 
dominant factor of the joint tenancy. When 
other estate is mentioned with it with 
reference to a joint family, the meaning 
is that that other estate has become 
joint by becoming, through the volition 
of the CO parceners, mi.xed with the pa¬ 
ternal estate and, therefore, partaking of its 
character. In other words, the words 
paternal estUe in Yajnj’’avalkya’.s text and 
pirtenal and maternal edit', in Vijnanesh- 
wara’s gloss must be treated as illustrative 
aud refer to all property treated as joint, 
thougli at the time of acquisition by inherit- 
ance or otherwise, it had been self acquired. 

On these grounds, we must hold that, 
under the law of the Vyavahara Mayukha as 
also under that of the Mitakshara, property 
inherited by sons from their mother descends 
to them, not as a joint tenancy, but as a 
tenancy-in-comraon. This conclusion is in 
accordance with the view of tlie learned 
authors uf We«t and Buhler’.s Digest (see 
note c, pages 710 and 711). 

The decree must, therefore, he connrmed 
with costs. 

Decree oniirmed. 


OUDH .lUDlCIAL COMMISSIONER’S 

COURT. 

Civil Uevi.sion No. 155 or 1911. 

Muy 1(1, 19Td. 

Preifctif: — Mr. Lindsay, .T. 0. 

GATA PRASAD SINGH—.laDGMENr-oEBTOR 

—Arn.’CANT 

MISHA SINGH and anotiiek—Drcrek- 

IIUI.DEKS— ReSI'OX'DE.STS 
Er-'rnti-in cf dcrrrc — AUnfli mcnl — i>j iv inl uf 
Uf lit — S'liirtinii, cfcrt if iif—Sulv, 

mil litij i>f. 

'I’liu liiw alter every attru-lniiOnt of a 

.iiliare in a /luiai-r, tlier*.* sliouUl In* a t'reslj ^atleti')Il from 
(lov.-nimeiit t<) ilie sak- of ilie |»roiK-ity ri«taehofl. 

Wlioro a certain i^kavein a uimizu is attached hut a 
hu-jr.T share is jmt tip to pale and sold, tho salo 
i.« invali'l and must be set aside. It e.amiot be uplield 
to the extent of the shaie aelnally altaclieil. 

Apppnl 5igain.st an order of the District 
Jutlge of iiaxdoi, dated 2ud August 1911, 


reversing that of the Assistant Oolleotor, 
Unao, dated 6fch March 1911. 

Pandit Ookaran Nath Misra^ for the 
Applicant. 

Mr. RotdjUy for the Respondent. 

ORDER,—This is an application for 
revision of an order passed by the District 
Juge of Hardoi in csrtain execution proceed- 
ing.s. Having regard to the painful history 
of this case, I feel extremely reluctant to 
interfere with any order which would help 
the unfortunate decree-holder towards the 
realization of some of the money which has 
been owing to him for a period extending 
over nine years. However, in view of the 
points of law which are raised, 1 am afraid I 
shall have to direct that the decree-holder 
must wait a little longer before he is 
entitled to any relief. The history of the 
execution proceedings began away back 
in August 1903. It appoars that the decree- 
holder made an application for attachment 
and sale of 12 biswanns odd share belonging 
to hia judgment-debtor in manza Kewana. 
Attachment WAS made to. this extent aad at 
a later stage, that is to say, somewhere at 
the end of 1905, a .sale statement was 
submitted for sanction to the G-overnment 
in order to enable the property to be sold in 
execution. Unfortunately, it appears that 
the statement which wai sent up for 
sanction to the Government related to a 
share of some 15 biswansis odd. The 
reason of thi.s appears to have been that after 
the date of the attachment, the judgment- 
deb’or, in some way or otlier, acquired an 
additional 3 iha-A' share over and above 
the 12 bi^wmsis sliare which had already 
been propeily attached. In pursuance of the 
application made to Government, sanction 
was granted to the sale of the 15 btswansxs 
odd share and the property was sold. An 
objection was tlien lodged to the sale and it 
was set a^ide on the ground that there bad 
been a material irregularity inasmuch as 
there never liad been any valid attachment of 
the 15 hi!>ivii7}sis odd share. With this order 
setting aside the sale, there was also 
coupled a further order dismissing entirely 
the application for execution which the 

decree-liolder had made in 1903. An 
appeal from tliis order, which was passed by 
a Deputy Collector in the Unao District, was 
lodged in the Court of tire District Judge of 
Hiii'doi. 13y liis order of the 20tli March 
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of 1907, the learned District Jndge held that 
the sale and attachmenb were irregalar. He 
was also of opinion that there was no 
justification for the Deputy Collector’s order 
oirectingr fche applicatio.n for execution to be 
dismissed. He ordered, therefore, that the 
application for execution should ba resf.ored 
and that the decree-holder should be asked ti 
attach the property de noio to whatever 
extent he desired. An appeal against this 
order of the District Judge of Hardoi was 
preferred in this Court and was dismissed by 
Mr. Chamier on the 2lst of August 1907. 
After this, what happened appears to be as 
followsThe decree holder went hack to 
the Revenue Court in Unao and applied for 
execution against a 12 biswuYiits share exactly 

atiachment was served in April 
1908 and proceedings in the usual dilatory 
fashion began again in the Revenue Courts 
with a view to obtaining sanction of Govern¬ 
ment to a fresh sale of the property which had 
been attached. Some two years more liad 
elapsed from the date of this attachment 
when lb suddenly appears to have occurred to 
the Deputy Collector in charge of these 
proceedings that there was no need to 
obtain the sanction of the Government to the 
sale of this share inasmuch as the Govern- 
meut had, on a previons occasion, sanctioned 
the sale of a larger share, namely 15 bisivann,- 
odd. Phis was a strange decision of the 
Deputy Collector to come to, considering 
that he had been handling the case for 
more than two year.s and considering also 
the fact that botli in the Court of the 

District Judge and ill this Court the opinion 

had been expressed tliat it would he 
necessary to take proceedings afresfi and to 
apply fora fresh sanction of Government. 
However, no sanction was obtained and 
eventually after some further delay property 
was put up for sale and purchased on tlie 
23rd of December 1910. So far as can 
be ascertained, the property which was 

sold at that auction was not a 12 bisw.insu 

share exactly but a 12 bistcavsis, 5 fazchwavsis, 
etc., share, llie result, therefore, is that 
property in exce.ss cf the property which 
was attached was c ITered for sale and was 
purchased by tiie decree-holder himself. 
The judgment-debtor, as may be well 
imagined, nas not slow to avail himself 
of all the technical cbjection-s which these 
proceedings gave him an opportunity of I’ais- 
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ing and he promptly made an application fco 
the Dspuby Collector to have the sile set 
aside. The learned Deputy Collector, who 
dealt with this matter, accepted this applica- 
tion of the judgment-debtor and ordered the 
sale to be set aside appirenfcly on the ground 
that there had been no fresh attachment of 
the property and also on another gr ound 
namely, that fresh sanction should have been 
obtained. Again, the decree-holder found 
himself driven to the Court of the District 
Judge in appeal. He protested against the 
s lie being set aside and the learned District 

Judge having accepted his appeal, directed 

that the sale should he c.-indrmed in his 
favour. Thi.s order of the learned District 
Jndge IS now attacked upon three grounds in 
this Court. One is, that the Court below fail, 
ed fo notice that the property, which was 
offered for sale and which was purchased, was 
13 bisivansis, 5 kachwanszs odd share and not 
the exact share of 12 biszvansis which the dec- 
ree-holder had brought under attachment. 

1 here can be no doubt that this mistake did 
occur and so far as this is cmcerned. the 
decree-holder appears to be in a measure to 

blame hmisdf for there is on the rec.ord a 

distinct application made by him in which he 
asks for the sale of 12 bistozn.ns. 5 hachwansis 
and odd share I have been disposed to think 
that this objection was of a purely technical 
nature and was one in which there was no 
substantial force. However, d do not see 
what IS to be done in the matter because, 
aUliougt. .t miglit be said that the sale was 
good to the extent of the property attached, 

namely 12 OiSMvinm exectly, there yet re¬ 
mains the fact that the property actually 
biought to sale and purchased by the decree- 
holder was excesr of 12 bhwa»»s. Ido not 
see how I could make any declaration that the 
share purchased by me decree-holder was 
12 /,i.sir,m«s only or how I ould make any 
reduction in the price whicli was paid by the 

deoree-holuer, a reduction proportionate to the 
extent by which the property sold would be 
reduced to a share 01 12 hhu aush. Another 

point taken is that the learned Judge was in 
error in tb.i,king that the sanction of Govern" 
rnent, wliich^ bad previously been given to 
tiiesa eof me properly, was a good and 
bubsisling sanction which covered the trau 
sachou now ,,, question. I should myself 
have been inelmed to agree with the opinion 
of the learned District Judge, but for the 
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fact tiiafc both in the proceedings taken in 
the District Judge’s Court in 1907 and iu 
this Court in the same year, it seems to 
have been held that the only remedy open 
to the decree-holder was to apply for a 
fresh attachment and, having obtained that 
attachment, to appb f«i- a fresh sanction. 
Strictly speaking, I think the law intends 
that after every fresh attachment, there 
should be a fresh sanction from Government 
to the sale of the property attached. The 
third objection which is taken to the order 
of the learned District Judge is this, namelj% 
that (he learned District Judge passed an 
order coufiraring the sale wliereas certain 
other objections to the validity of the sale 
had been raised by the judgment-debtor 
before the Deputy Collector and had not 
been decided by him. It is urged, and I 
think very properly, that in the circum¬ 
stances, all that was open to the learned 
District Judge was to remand the case to 
tlie lo.ver Court for decision of certain 
other objections which had been raised by 
the judgment-debtor The result of my 
examination of all these grounds put forward 
in revision is that 1 am constrained to sst 
aside the order of the Court beloA. It seerns 
to me that all that can be done at present is 
to hold that the decree-holder has obtained 
a valid attachment of a 12 biswdiisis share 
belonging to the judgment-debtor. IE he 
desires to have this 12 liswansia share 
brought to sale, his proper course is now to 
go to the Revenue Court and to ask that this 
property be notified for sale after proceedings 
have been taken to obtain the sanction of 
the Local Government to tlie sale of the 
share in tiuestion. It is to be hoped that if 
he persists in these execution proceedings, t'le 
unfortunate decree-holder will be more suc¬ 
cessful than be has been up to the present 
and that when tiie esse comes up in the 
Revenue Courts in Una>, it will bo handled 
by some otlieer who possesses a moderate 
amount ut intelligence whieli will be 
aullieiont to prevent the lecurrence of 
these most regrettable blunders. 1 
do not think that 1 should bo justiaed in 
saddling the decree-holder with the costs ot 

this application. I, therefore, make no 
order as to costs. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 215 of 1910. 
January 23, 1912, 

iPreseni;— Sir N. G. Chandavarkar, Kt,, 
Judge, and Mr. Justice Batchelor. 
SAPURLO SABSHETTI— Appellant 

versus 

The SECRETARY of STATE— 

Respondent. 

Grant, c-ifU'<trurtion of—Grant of occupancy by Govern- 

of rights to for Government 

purp'ises —(roi'crujjit’nf full proprietor— 

Subsequent sale by Government to private indivi* 

dual. . 

Under u kahuliyat, the occupancy of certain land 
had been granted to A. by the Collector subje^t only 
to the condition that it should be competent to 
Goveriirnent to rosiiuie the laud whenever it should 
bo rcfiuircd by Government Cor Uailwjvy or ocher pnr- 
poses. , 

Subseiiuentlv, the Government resumed the land 

ami sold it to B., a descendant of the person from 
^Yhom the Government had ac(|ihred the land. 

A., thereupon, sued the Government and B. for 
recovery of tlie land on the ground that the land was 
not resumed for Govornmmt purposes: 

Held, (1) that the Government remiinod the pro¬ 
prietors of the hind and could deal with t'lc land m 

anv wav thev pleased like any private owimr; 

(2) that the Govornment as proprietors ot i ho land 
ciiiiUl resume it when they required it for their pro¬ 
prietary purposes. , ^ ,, 

Government purposes must he construed as moan- 
iug that they were purposes of Government as the 
State proprietor, purposes wliicli Governnien . 
were entitled to prescribe in the eiterciso ot tueir 
discretionary power. _ , 

First appeal from the decision 
District Judge of Kanara, in Sait a 

ireZ.fon, with him Mr. S. T. Palekar, 

for the Appellant. -r., j « f,-,- 

Mr. G. S. Rao, Government Pleader, tor 

'■ JUDGMENT. 

CUANOAVABKAB. J.-There were only two 
points urged by the learned Counsel n 
support of this appeal in his opening ad- 

drLs. first, that there was a 

tract, as between the Government and the 

plaintiff, who is the appellant, in consequenc 

of his application to the Commissioner to 

purchase this land, and the 

him of the conditions which 

the Commissioner in f' 

offer It was urged that after the v^omrais- 

sioner bad accepted the plaintiff 3 
to purchase this land by receipt of the 
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money, it was not competent to Government 
to rescind the Commissioner's order, 
because, it was said the acceptance vested the 
title in the appellant. It is not necessary to 
go at length into the reasons for disallowing 
this argument, because the learned Counsel 
has himself given it up in his rejoinder. 

It is clear from the provisions of the Land 
Revenue Code, and from the correspondence 
which passed between the different officers 
of Government, at the time the proposal of 
the plaintiff to purchase this land wa? 
OJnsidered, that the Commissioner was acting 
under section 60 of the Lind Revenue Code 
and that there was a ilesolution of Govern¬ 
ment at tljat time in force, which required 
that in respect of land of this description the 

Commissioner and the Collector could sell it 

only after obtaining the sanction of Govern¬ 
ment. Plainly, upon the faots this was 
Railway land, not required just then for 
Railway purposes, and, therefore, according 
to the evidence of Exhibit 44, the Commis¬ 
sioner could not dispose of it, in the way 
he did, without obtaining the sanction of 
G overnnient. 

The point on which the learned Counsel 
has laid special emphasis is his seoud 
argument ; it is this. He urges : If t)ie 
plaintiff has not acquired any title in virtue 
of the Commissioner’s order, ho has a right 
to fall back upon his old kcbuliyot 
(Exhibit 15). Under tlmt koh/tlii/nt^ 
the occupancy had been granted to him by 
the Collector subject only to this condition 
that it should be competent to Government 
to resume the land whenever it .sliould be 
required for Government purposc.s, i. e., for 
Railway or other purpose.s. iti.surcred that 
tlie sale of the land to (lefendant No, *2, a 
private individual, is not such a purpo.sc. 

Now', the correspondence, which luid passed 
before the knhuUynf, Exhibit 1.3, was 
executed, makes it clear that what was 
intended by the contracting parties was that 
the land was to be re.suraed by Government 
whenever it was required by tliem for 
Railway or other purposes. The words in 
Exhibit 15, nodoubi, enlarge those terms, 
because in Exhibit 1), it is stipulated tli.at 
the Government could resume the land svhon- 
ever they liked, for their purpose, eitfier 
for a Railway or other Government 
purpose. These words are not to be found 
in the previous correspondence upon the 


subject. But even assuming that these 
words embodied the terms agieed upon, 
they are consistent with what was the real 
contract between the parties. The words in 
Exhibit 15, on which Mr. Weldon has 
laid so much stress, do not mean more than 
that Government as proprietors of the land 
could resume it whenever they required it 
for their proprietary purposes. Any other 
construction would be inconsistent with the 
condition of the tenure on which this land was 
held at the time by the plaintiff. This 
land was not held, under the kahuliyat 
Exhibit 15, on the ordinary ryotioiri tenure, 
because it was not subject to the thirty years’ 
settlement. Government still remained the 
proprietors of the land, like any private 
owner, and were not merely the State 
entitled only to the assessment and 
having the right to enhance that assess¬ 
ment at the end of the usual period of the 
thirty years’ settlement. They were full pro- 
prietors who could deal with the land in any 
way they liked like any private owner. They 

granted this land under theterras of the kahuU- 
//a^Exhibitlo. They dealt with theplaintiff like 

any ordinary proprietor with this difference 
that tlie provisions of the Land Revenue Code, 
and the Rules mado under it, applied to the' 
case so far as they could apply. Eut the 
provisions of tlie Land Revenue Code and the 
terras of the kahuliyat did not take away the 

proprietary character of the title of Government. 

If, then, Government were proprietors, then 
Government purposes must be construed 
as meaiiuig that they were purposes of Govern¬ 
ment as the State proprietor, purposes which 

Government alone were entitled to prescribe 

in the exercise of their discretionary powers 
(lie-se grounds, I thfuk, the decree 
must be conhrmed with costs. There must 
be separate sets of coots. 






that so far as cinceriis the Commiasiouer’a 
order of October 1903, up,„ which reliance 
was placed tor the appellant, the appellant 
can get no advantage from that order seeing 

that It was hrst suspended by Government 
ami tben hiially annulled under the power 

vested Ml the Govermneut for that purpose 

by section 211 n the Land Ilevenue Code 
may ho added that no kahuliyat was 
given to he appellant in order to vest i„ him 
any right of occupancy. As to i i 

kahuliyat (Exhibit 15), That mus: be%eld 



INDIAN CASES. 


1 


[m2 


734 

HARATANASVWMI NAIDTT 0. GANGADHARAM. 

and interpreted by the light of the appellant's 
application (Exhibit :16) upon which it was 
based, and by the light of the local officers 
reports and decisions connected therewith. 
So reading it, it appears to me quite clear 
that the manuscript phrase added to the 
margin of this JiahuHyfit means only that 
the appellant undertook to surrender^ this- 
land whenever Government in their discre¬ 
tion required him to do so. 

Decree confirmed. 


MADRAS HIGH COURT. 

Second Civic Appeal No. l6Gd of 1910. 

April */o, 1912. 

Pre^entt-^Mr. Justice Sundara Aiyar and 

^Ir. Justice Ayling. 

G. NARATANASAWMI NAIDU GARU 

' —Appellant 
versus 

GANGADHARAM SITAYYA— 

Respondent. 

Mn<lra.< F!‘tntcs Laud Ad Ct f'./ 3 (O — 

Iiiam village carved out «/ a peruto ncittlij H'ltlcd est.ifr 
-^Applivabildu '\f the Act. 

Tlic provisions of Madras Act I of 190S sipply to 
an Inam villajjo carvotl oat of a jMTiHaiioiitly settled 
estate, which svas owned by certain Agraharamdar;> 
and was afterwards purchased by (he zeniiudar. 

Second appeal against the decree of ihe 
Subordinate Judge of Ellore, in A. S. No. 418 
of 1910, presented against the decree of the 
District Alunsif of Hllore, in 0. S. No. 188 
of 1907. 

FACTS.—^The facts appear from the follow¬ 
ing judgment of the Subordinate Judge:— 

]. The suit out of which this appeal arose 
was instituted by the Receiver of the 
Nidailavole Estate for recovery of possession 
of the plaint land with Hs. 6C on account of 
profits. 

2. The defendant contended, inter alta^ 
that by virtue of the sale-deed from one 
Swami in IfjQT and in virtue of his long 
po.’iseF.sion and enjoyment thereof, he is not 

bound to quit the land. 

A. 'J’he District Munsif dismissed the 
phiintiH’s .suit. Hence th.s appeal by him. 

4. The only points arising for determina¬ 
tion in this appeal are: — 

(/) Whether the plaint village of 

Vegarnm is an estate coming 
within the purview of the Estates 
Land Act I of 1908? and, 

(it) Whether the defendant is bound 
to quit tbe plaint land or not? 


5. The two points :—The plaint village is 
certainly one to which the provisions of the 
Madras Linds Act apply. It is an Tnam 
village carved out from the permanently 
settled estate of Nidadavole. It was owned 
by certain Agraharnmdars and afterwards 
purchased by the Nidadavole zeniniar. It 
comes under clause (^e) of section 8 of the 
above Act I of 1908 and the tenants, there¬ 
fore, in the village have permanentoccupancy- 
rights. 

6. The defendant became owner of the 
land by pnrehase in 1904 from the original 
owner Swami. This Swami and the defend¬ 
ant have had possession of the land for 
over twenty-five years paying a uniform 
rent even according to the evidence of 
Bhadriali, examined on plaintiff’s behalf as 
his 1st witness. The evidence of th.e de¬ 
fendant’s witnesses besides corroborating it 
shows that they were in possessim for a 
long period. 

7. The defendant, no doubt, agreed to 
quit tbe laud after the expiry of the period 
fixed in the mHchilikny Exhibit A, passed by 
him in favour of the estate. He CDntended 
that it w.is passed under fraudulent mis- 
represeutation by the plaintiff’s servants and 
that the clause relating to quitting of the 
plaint hind was notread out to him. Ho 
pu^'chased the land paying his hard earnings 
therefor, in 1904 and it is not reasonable 
to say that he would have couseuted to the 
clause in question if really it was read 
out to him. Certainly, the muchilika must 
have been signed on fraudulent suppressmn 
of the existence of the clause relating to 
surrender. 

Further, the plaintiff gave him no notice 

to quit. , , . . 

7, In the result, finding the two points 

for the defendant, I dismiss this appeal with 
costs of both Courts. 

The plaintiff appealed to the High 
Courts. 

Mr. K. Srinivasa Aiyangar^ for the Appel¬ 
lant. 

Mr. T. Prakasamy for the Respondent. 
JUDGMENT.—There is no foundation for 
the view that the village is not an estate 
within I he meaning of the Estates Land Act. 

That being so, the plaintiff is not entitled 
to eject tenant. The second appeal is dis¬ 
missed with costs. 


Appeal dismissed. 
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BOMBAY HIGH QOURT. 

Criminal Application for Revision No 34 

OK 1912. 

April 11, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Heaton. 

EMPKROR—PiiosECjroR 

versus 

MANrpA.L MOHANCjAL—Accused. 

Boinbiy Dintnct FoUce Act (I of 1390) s 3 (ej— 

Street, deHnitim of~'UcccMle to the puhlic''~‘\iccess 

section 3. clause 
(e) of the Bombay District Police Act, 1890, is inclu. 
81 V6 lu Its terms, and inclmles a place accessible to 
the public. The words accessible to the public” 
mean tl.at any member of the public as such has 
access to the land: and “by,access to” would ordi- 
nardy be understood unimpeded entrance upon the 

Criminal application for revision from the 

decision of the Magristrate, First Class 
Ahmedabad. ’ 

Mr. T. R. Desai, for the Accused. 

Mr. G. S. Rao, Government Pleader, for 
the Crown. 

JUDGMENT.—This is an application for 
the revision of an order passed by the learned 
nrfit Class Masristrate of Ahmedabad, who 
found the accused perso' s frailty of assembling 
for the purpose of watering- in a street and 
sentenced them to the payment of a tise. 
The only question involved in the applica¬ 
tion is whether the pieco of land upon 
which the accu^ed per\sons were assembled 
'f street within (ho meaning- of the 
definition in clause (^) of sec.ion .3 of 

I'q^ District Police Act IV of 

1890.^^ That definition i.s inclusive in its terms, 
and slreet” is said to include, among other 
things, any roal or square, court, alley or 
passage accessible to the public. That 
this place IS a square or a court within the 
meaning of (he definition is not denied. 
What IS denied is that it is accessible to 

t.)ie public. The only question, therefore, at 

issue is whether this place is or is not 
accessible to tiie public; by that, as it 
appears to me, is meant whether any member 
of the public as such member of the public, 
has access to this land: and by access to** 
would ordinarily be understood unimpeded 
entrance upon the land. Whether the 
members of the public have such access or 
not is a question which must be answered 
upon the evidence. There is no evidence 
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directed to this point, nor does the Magis 
trate appear to have directed his own atten¬ 
tion m this way. The record, therefore, 
as :t stands, is not sufficient to enable us 
to decide the question arising. We reverse 

the conviction and sentence and remand the 

case for disposal on the evidence with re¬ 
ference to the observations in this judgment. 
Both sides to be at liberty to adduce fresh 
evidence with a view to showing whether or 
not the land in question is accessible to the 

public within the meaning of the definition 
quoted. 

Case remanie.L 


f 
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SIND JUDIOIAL COMMISSIONER’S 

COURT. 

Miscellaneous Application No. 3 of 1911. 

October 12, 1911, 

PresenU^^iv. Pratt, J. 0., Mr. Crouch. 

A. J. C., and Mr. Fawcett, A. J 0 
Re npplic'ttion hy VISHINDAS. on seualk 
OP VARAMBAl, widow of Uswan Hassa- 
siNO, under Section 13, Legal Pbaotitioners 

Act 

versus 

M., PLEADER. 

PU<vUe-^V,'oie^»ionn\ mhcondHct^SIhhehavior^ 
6(dc of chents shore, in private capacity-Appro^ 
pr,at,on of money to fee, as Pleader Iwronaful 

Borden of^aof^Prachce of not reducing agreements to 
lenti,,., —bn,d Courts Art fXlloJimiJ, e 16-Pn,, 

trnrt Art r IX of IH72 ),ss.2\7, 221 

3i , a pleu.lor of 20 years’ standing, received, in his 

l>ny.atocn,) ic.ty. certain shares from a lacW client 

u^hJ^beLlf"" 

Ke appropriated the proceeds, without her consent 
to tile payiiient of his fees as a pleader. The client 

repeatedly insisted on the payment of the raonev 
icaliAed as salo-proccods; but her consonb to the am 
propriation of the money was obtained owii^ 

plelw:- he? 

Held (1) that in appropriating to himself the aaTp 
proceeds of the shares. .Y. was%niltv of .tin r i 
conversion of his client's nonov, alul was liable 

dealt with under section 16 of'the Siiul Courts Act 

for bn nnsbohiiviour; .act 

(2) tlmt .If. hail no right to r>av hirn«oiP 

hisMetVwX""'' '' -respecirvo 

andei sectioi/22^lt- 21 7 orrhj'coufract let. 7oftlZ 
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would only attach in respect of services rendered in 
the matter of sale; 

(4) that could have no general lion as a 
factor for sale in respect of a general balance duo to 
him as pleader; 

(5) that df. had not even a right of set off. for the 
shares were given to him in his ))rivatc capacity; 

(6) that M. stood in a fiduciary relation to 
his client and it was for him to show that she 
consented to the appropriation without undue inlln- 
ence on his part; 

G<^nesh V. VisJinx, 32 B. 37 at pp. 4t, 4 j; 9 Bom. L. 
K. IKJt; In ve Mid-Kcnf Fruit Farfm-,,, 1 Ch- .'67 at p. 
.')70; 65 L. J. Ch. 2.5U; 74 L. T. 22: 44 W. K. 28h 3 
Manson 5'h In re 2 Ch. 107 at p. 119; C.5 L. 0. 

Ch. 612; 74 L. T. 506; 4t W. U. 533, relied upon. 

(7) that, under the eireuinstances. il. shoiilil be given 
an 0 })portiinity to atone for his misounduct hy making 
rostitiition to his client. 

The practice of special agreemetit.s of engagements 
of Pleaders for ihe conduct of important cases for 
heavy fees not being reduced to writing, strongly 
deprecated. 

The Oovernmenf Pleader, in support of the 
Rule. 

Mr. Eardley Notion, for the Opponent. 

JUDGMENT. 

Pratt, J. C. —A Rule has been issued in 
this case on M., a Pleader (f the Court, to 
show cause why he should not be dealt with 
under section IG, pnra. (21, of the Sind Courts 
Act for misbehaviour. 

The charge against him is tliat he wrong¬ 
fully withheld or refused payment of monies 
due to his client, Varanbai. 

The facts out of wbicb the charge has arisen 
are briefly as follows : — 

One Hassasing died at Hyderabad on tbe 
25th Noveinbe." 1909, leaving a Will by 
which he h.^queathed to his widow, Vnranbri 
Hs. 16,000, a fixed deposit in the Bank of 
Bombay, Rs. 4,000 due on a policy of 
insurance and 20 shares in tlje Indian 
Specie Bank of the face value of Rs. 50 each. 
Disputes arose between Varanbai and the 
.sons of Hassasing by a predeceased wife. 
The Will was in the pc.ssession of Vaianbai, 
hut three days after the death, her step-son.s 
<leprivod her of tins safe and boxes and a 
few days later, ber mt>tbei s brother, 
Vishindas, and her gr-andinuther, Bhagbai, 
were beaten by the }>top-sons and driven out 
of the house (pages id, 2d4). \ aranbai, 

however, made over tlie Will to Bhagbai who 
aonght the advice of a law agent, Bilaram. 
By his advice, f-e Will was read on flie 
27th January 1910 at. a meeting at a temple. 
The step sons denounced it as a forgery and 


successfully opposed an attempt by Lilaram 

to get it registered. ^ 

On the 9th February, a suit was filed by 
one of tbe sons for a declaration that the 
Will was a forgery and for an injunction 
restraining Varanbai from dealing with 
the securities and monies bequeathed to her 
and a temporary injunction to that effect was 

issued the same day. 

Lilaram then engaged Mr. Parsrara. 
Pleader, according to instructions received 

from Varanbai (page 59). 

A we^k or two later, it was ascertained 

that a Karachi firm of Pleaders had been 
enga^^ed by the step-sons and so Lilaram in 
consiiUation with Rattonsingh, Vishindas and 
with Varanbai’s consent, engaged Messrs M. 
& Co. to represent Varanbai. This engage¬ 
ment was made somewhere about the end of 
February and the first instalment of the fee 
.settled was paid Rs. 350 on the 2nd and 

Rs. 150 on the 9th March. 

The suit was in April referred to the 
arbitration of two Pleaders, Mr. Harchandrai 
for the plaintiff, and Mr. Hiraoand of 
Messr-s M. ib Co , for the defenfianb, \ aranbii. 
Nevertlieless, the iU-feeling between Varan- 
bvi and her step sons grew so acute that on 
iilst.May, Mr Santdas of tbe firm of il. 
* Oo. arranged for her remnral to her 
maternal grandfather Rattona.ngh s hou e^ 
The arbiiration proceedings 
and when the Courts re-opaned in July alter 

the vacation, there followed negatiations for 

Irbitiatlon without the interventon of the 
n .1 Ko progress was, however, made 
towards the disposal of tdie suit except that 
Anc-ust a guardianship applic.rtion was 
filed by M. A Co. in the District Court on 
behalf of Varanbai, and on the 19Lh Septem¬ 
ber, an appeal was filed in thi.s Courr agauKst 
the temporary injunction that had issued 

against Varanbai. 

Now, this interim ininnetion had by some 
oversight omitted tbe Indian Specie Bank 

aharcs Vishindas says that in June, Mr 
Santdas paid a visit to his house and 

suggested that the shares should be slid to 

keep them out of the reach of the step sons. 

I^a admitted that tl.e scrip was made over 
by Vishindas and Mr. Santdas to Mr. M. asthe 
laUer said he Imd a friend Narayendas 
Comhay who 

tramsfer application was signed by Varanb.a. 
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and the shares vrere sold on 

the ofch July. 

Fishindas says that the Hrst intimation of 

sale was given to him by Mr. Santdas in 

October aod that he then went to Mr. M. in 

order to receive the sale-proceeds. Mr. M 
at this and snbsequent interviews, admittedly 
refused to part with the money. 

rt is thi.<^ refusal that is the subject of the 
charge again.st Mr. M. 

Now, according to Viahindas, Mr. M was 
engaged at a fee of Rs. 2,000 inclusive of all 
bat Uourt.fee e.vpenses to conduct the suit 
in a Courla-Rs. 500 to be paid at once 
and the balance Rs. 1,500 on the successful 
termination of the suit. If this is the true 
version ol the agreement, Mr. M.’s appropria- 
tion of the sale.proceeds before the termina- 
tion of Hie suit was nothing less than a 

o Mr. M Hie terms of the engagement were 
a tee of Rs. 2 000 exclusive of expenses for 
conducting the suit in the original Court 
only—Rs. 500 to be paid at once and Rs. 1,500 

as soon as monies came into Varan- 
ba. 8 hands." It is difficult to see how even 
this agreement would justify the refusal to 
pait with the sale-proceeds. It would 
however, mitigate the offence and reduco’ 

of trust. This 13 a matter which will have 
to be considered later-but the first question 
for decision is what were the trems on which 
Mr. M. was engaged. According to Visliin- 
lias, tliG pewona present afc the lime of the 
engagement were .Mr M., t'le law agent. 
Lilaiam, Rattonaiiigh, the grandfather, and 
Vishindas the uncle of Varatibai. Accord- 

iiiLalf r --e 

Liraram. " <1 "“J 

It IS much to be regretted that the firm 

‘•S>-«^n>ent about’ 
the conduct of an important suit for a large 

fee, should not have recorded the terms of 

the engagement i„ writing. The only 

evidence of the terms of the agreement is oral 

testimony and that testimony is hopelessly 
conflicting. ^ 

It IS, no doubt, I’raprob.'ible that the ngree- 
ment shouUl have been as Vishindas and 
Kattonsingh assert to include work in all 
Uourts and all expenses except Court-fees — 
for the Items of expense were uncertain and 
might have be®u heavy. But this improba. 


bihty is discounted by the fact that it was 
expected that the case would soon be settled 
by a cornpromise or by arbitration. And the 
probabilities in favour of the truth of 
V ishindas version are (1) the fact that an 
engagement of such importance is not likely 
to have been effected in the absence of the 
clients, (2/ the numerous visits of protest 
that were paid when Mr. M. refused to irive 
up the money, aud (3) the fact that Messrs. 
M. <fc Oo. did as a matter of fact, work in the 
other Courts besides the original Court. 

probability that 
Vishindas and Kattonsingh were present at 

the engagement is enhanced by the fact that 
iMr. Parsram was not engaged without being 
coufronted with his clients and it does seem 
curious that Mr. M. can call no direct evi¬ 
dence in support of his story, but that of his 
partner and of the man Lilaram who appears, 
from Mr Lalchand Chuharmars evidence, to 
be htt e better than a tout. Again, as to 

the visits are admitted and it is much 

more probable that they were visits of pro¬ 
test than visits of supplication. Dr. Was- 
sanmal, who was present on one occasion^ 
told Mr. Santdas that it was his duty tj pay 
the money out of his own pocket if Mr M 
did not pay it This incident is admitted 
by Ml- Santdas and Dr. Wassanmal is 
admit ediy a disinterested witness. It is 

di/hcnlt to reconcile this language with Mr 
M. s version. 

As to (3), there is scarcely an attempt to 
explmii the appearance in the District Court 
m the guardianship application Hied on 
behalf of Varanbai. Mr. M. says it was 

because Ins clients asked him to take it un 

free (page 212). His partner, Mr. Hiranand 
says it was a small matter (pao-e 174) fhi 

third partner Mr. Santdas frankly admu! 
bathe cannot give any explanation (page 
1 -h) But the case of the appeal filed in 
this Court IS a more seriouu matter for it 
involved a good deal of trouble and expense 
Mr. M. exp aius that this work was under’ 
taken out of pity for his client. He save 
that intimation of the sale of the sharL 
reached him at the end of Augu.st or the 
beginning of September (page 201)- that a 
d,ay or two later, Viahindas came and asked 
for the money and that he then replied that 
be would appropriate it to the bailee ^ 
to his firm; that Vishindas wmited ^t " 
least of the money for domestic expeiLs but 
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that he refused to let him ha^e it; that 
Mub.^equently Varanhai sent word to him by 
Lilaram that she would agree to his appro* 
pnating the money to his fees if he would 
give her a written leceipt and file the appeal 
in the Judicial Commissioner’s Court without 
making an extra charge. He says that he 
consented, gave tlie receipt and filed the 
appeal not under the terms of the original 
agreement, but as a concession. 

If this explanation is true, the whole in¬ 
cident must have taken place in the fii>t 
week of September for the raVo/a/uoj/iri for 
t he appeal is dated the S h September. Mr. 
M.’s evidence on tlie point is that of himself, 
his partners and the law agent. Lilaram. .4n- 
other Pleader, Mr. Motiram, who is in 
the employ of the firm, says he did tlie 
cletichl woik of writing the receipt atid 
anotlur witness is a dismi.«ped police-man 
who says he happened to be present wlien the 
receipt was signed. 

The only documentary evidence is the 
accounts of the Grin, which show a credit to 
Varatihai of the sale-pi creeds on tlie drd 
September and a debt against hei of the 
payment to 1 he firm on tlie Pth September. 
Hut these accounts, the Distiict Judge has 
desciibedas looking fresli and newly written. 
The documentaiy evidence that would have 
been moio nonvincing is the correspondence 
between Mr. M. and Naraiiulas as to the 
sale of the shares. This omission has given 
rise to the suggestion that the accounts are 
forged; that the .sale-piocecds were received 
even earlier than September and that Mr. M. 
was concealing the fact in the hope that the 
suit would be compromised and that he would 
then be able to pay himself his fee without 
iurther trouble. Un the other hand, as .soon 
as Varanhai broke with Mr. M. in December 
and Mr. Mclneniy dcMnanded au explanation, 
Mr. M. did plead the receipt in a letter 
written on llie ‘J'Jnd December. This raises 
a probability tlmt the leceipt was actually 
given and the m*n-prodnetion of (he I’cceipt 
leads loan inference tliat tlie date on it svould 
not assist V ai anbai's case. 

Instead of producing the receipt. VaranbaJs 
legal advisers, at a very late stage of the 
imiuiry before tiieUistiicb Judge, pi'oduccd 
a letter whicli is said to have been written 
by Lilaram at Vaianbai’s instructions to 
Mr. M. but wlucb is said to liave been re¬ 
tained by Visliiudas as he susp^^^l^d Lilaram 


of colluding with Mr. M. In this letter 
(Exhibit l'i8, page 319), Lilaram states 
that Varanbai assents to the appropriation 
of Rs. 1,000 of the sale-proceeds to Pleader’s 
fees, but asks as a favour that the appeal 
in the Judicial Commissioner’s Court should 
be filed gratis and further that the balance 
should not be taken for expenses, but should 
be returned to her. The letter is dated the 
14th October, The letter was shown to 
Lilaram’s son and when he first saw it, 
he recognized it as his father’s writing. But, 
even assuming that the letter was written 
by Lilaram, it is difficult to believe that 
the letter i.s a fabrication in Mr. M.’s interest. 
The letter, no doubt, recites that Varanbai 
had assented to the appropriation—but n 
forgery in Mr. M.’s interest, dated the 
14tli October, would have recited the ap¬ 
propriation and the filing of the appeal as 
past events and would have merely asked 
that the balance of the sale-proceeds should 
be* returned to Varanbai and not taken for 
expenses. It would have been quite easy 
to constiuct a letter which would have 
accorded with the date of the filing of the 
appeal. The letter really conflicts with 
Tilr M’.s case that the appropriation was 
piior to the filing of the appeal and looks 
more like a clumsy attempt to attribute 
through Mr. Lilaram to Mr. M an admission 
that the incident was not closed in October 
«nd the fact that the letter was not shown 
to Mr. M.. wl.en he was in the witness- 
box, does not raise an inference favourable t> 

Varanbai. , « 

On the whole, therefore, m spite of 

several circumstauces which do not admit 

of a satisfactory explanation such as the 

alleged absence of the clients at the lime of 

the engagement, the non-production of the 

correspondence with Naiayendas and the 

visits of indignant protest alleged to be in 

the very week in which the lahdahiamn 

was tilcd-1 do not think 1 can safely come 

to the conclu.«iou that the agreement of 

engagement has been proved to bs other 

than that which Mr. M. alleges it to have 

been. 1 take this opportunity of expressing 

niy strong disapproval of the pioctice of 

special agreements of engagement of 

Pleaders for the conduct of important cases 

for heavy fees not being reduced to writing c 

It is a loose system which leave.s a wide! 
mai’fein for nalpraclice botli sides—ftLd I 
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in the present case, it has led to this deplor¬ 
able result that an infiaential Pleader is 
charged with criminal breach oE trust, 
perjury, and forgery of his accounts and I 
can come to no more decisive conclusion 
than that the weight of testimony on either 
aide is so equally balanced that the charge 
IS not proved. There now remains the ques¬ 
tion as to whether on the agreement Mr. M. 
alleges, he was justified in refusing to deliver 
the sale-proceeds to Vishindas from whom he 
had received the scrip. 

Mr. Norton, who argued the case for Mr, 
M., said he did not rely on Yaranbai\s alleged 
acquiescence—and here he was, no doubt, 
right, for if the retention could only be 
justified by a subsequent ratification, then the 
retention must have been in violation of the 

terms of the original agreement. Mr. Norton 
sought to justify the refusal to deliver the 
sale-proceeds both under the agreement of 
ongagement and under the instructions with 
which the scrip was delivered to Mr. M. It is 
obvious that if the riglit arose under the 
agreement, there was no necessity to rely on 

the instructions and conversely if the right 
arose under the instructions, it was unneces¬ 
sary to plead the agreement. .A.nd I iliinlc it 
quite cle'ar that there was no right either 

under the agreement or under the instruc¬ 
tions. 


The agreement stated by Mr. M. was that 
Varanbai should pay the balancs of the fee 
as soon as money came into her hands. 
Therefore, as soon as the money was realized 
by the sale of the shares, the balance of the 

fee became payable. Bat the fa-t that the 

debt hal became due, did not give Mr 'SI. 
the light to pay himself or his firm irrespec¬ 
tive of the wishes of his client and this was 
e.speciaily the case as the scrip had been 
given to him for a particular purpose. He 
had no particular lien or riglit of retainer 
under 8ectioi:s 221 or 217, Indian Contract 
Act, for that would only attach in respect of 
services rendered in the matter of the sale. 
He could have no general lien as factor for 
sale m respect of a general balance due to 
him as Pleader. He had not even a riglit of 
set off for the shares were given f.o him 
personally for sale and not to the firm. 

It is faintly contended that the shares 
were given to the rir/n for sale. But it is no 
part of the business of a Pleaders’ firm to sell 
stocks and shares. Mr. Saotdas said he had 


never sold a share in bi.s life—and the evi- 

denes that the shares were given to Mr. M. 

personally is quite conclusive. This is Mr, 

M.’s own account of the transaction (page 
201 ): — 

One day, l^Ir Santdas brought the shares 
to me and said that they had to be sold and 
ha did not know how to do it, I said I have 
a friend at Bombay, and, if you will allow 
me, I will .send the shares to him [to be sold. 
Vishindas was with him. He said that this 
might ba done. The shares were handed 
over to me and I sent them to Bombay to 
bath Narayendas.” It is quite clear that 
Vishandas requested Mr. M. to sell the shares 
privately through a personal friend of Mr. 
IVr When the shares were sold, Mr. M. says:— 
Seth Naiayendas said that he was crediting 
m;? with the amount and / wrote agreeing to 
this.” He had asked whether he should send 
the money and I said he might credit it to 
my account. Again, the account (page ld4) 
shovvs that Mr. if. had a personal account 

with Naraindas and Mr. M. admits this for 
he says (at page 214) of the balance, 
Hs. 1,4^9-10 9 was spent on my behalf and 
Hs. 204-S 0 ou behalf of my partner. 

Under the agreement, therefore, Mr. M. 
had no lien or other right to appropriate the 
money to fees and if Varaubai had sued for 
the money, he would not even have had a 
right to set-off to this personal claim the 
balance of fees due to his firm. 

Now, as to the instructions under which the 
scrip was received for sale. There is on this 
point also a faint suggestion that the scrip 
was given for rhe purpose of realizing money 
to pay the fees of .Mr. M.'s firm. The only 
evidence on which this suggestion rests are 
two 8tatement.s one by Vishindas and the 
other by Mr. S.intdas. Vishindas, when 
first examined, .stated that Mr. Santdas came 
to his house and advised him to sell the 
snares which had been omitted from the 
temporary injunction and “use the money as 
they had id other money with them to incur 
household expenses and Pleader’s fees.” On the 
next day, Vishindas explained that by 

Pleider'sfees.he meant! he debt already incur- 

red III paying the first instalment of Rs. 500 
and the fee paid'to Mr Pjirsrani. That he did 
mean this is evident from I he fact that in the 
next fe.v hues of his deposition on the first 
day, he stated that Mr. Sautdas, when 

informing him of the sale of the shares, ad. 
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vised him to go and get the money from Mr. 
M. (page 35) and that when he failed to get 
the money from out of Mr. M., Mr. Santdas told 
him that be wa.s ashamed of his partner’s 
conduct (page 36). 

Mr. Santdas (page 115) says that a similar 
expression was used (o him when the shares 
were given to him, but he evidently did not 
construe the phrase as an authority to ap¬ 
propriate the sale* proceeds, for he says (at 
page 122): ‘ I could not say what V'ishindas 
was thinking about when he asked me to sell 
the shares, or whether he thought that we 
should appropriate the money. I did not 
then suggest, nor did any member of the 
firm, that the money would be so appro* 
priated. The money was appropriated after 
settlement. No such suggestion had been 
made up to the time of the receipt of intiraa* 
tion of the sale from Bombay.” 

It is clear, therefore, that no authority to 
appropriate the sale-proceeds to the balance 
of the fees was given at the time of the de¬ 
livery of the scrip. There was no occasion 
at that time for Varanbai to pay or for ihe 
Pleaders to press for payment. Rupees 500 
had already been paid and no work was being 
done. This was in June when the oaso was 
Skill with the arbitrators to whom it liad been 
referred by the Court in April, Mr. M.’s own 
admission, however, settles the matter for he 
has said at page 205 :— 

“When the shares were made over, there 
was no suggestion from me or from any body 
else that we might appropriate the money. 
Vishindas may have been once to the office 
to inquire about the money before I got 
intimation from Seth Naraindas. He must 
have been to office several rirne.s between 
June and August. He may not liave met 
me. When he came to me, I did not tell 
him that when the money crme, I slmuld 
keep it for fees. There was no talk at all of 
such appropriation before the intimation of 
sale was received. The thought never 
crossed ray mind, when X received the certi¬ 
ficate, that this would he security for ray 
fees, 1 first cormeived tlie idea wlien 1 got 
the intimation. I first credited the money to 
Varaiihai: then Vishindas cume and 1 gave 
him the information and when he asked mo 
for payment, I said my claim was first.” 

The defence that the sale proceed.s were 
appropriated ui»der instructions received at 
the time of the delivery of the shares is 


purely an afterthought. It was nob set up 
before the case reached this Court. There 
is no suggestion of it in the letter of Mr. M. 
to Mr. Mclnerny of the 22nd December—nor 
in the written statement—nor in the deposi¬ 
tion of Mr. M. Throughout his deposition, 
Mr. M. seeks to .lusfify his retention of the 
sale-proceeds solely on the agreement; and 
on this all he can say is;—“She was ray 
client and owed me money; and so I thought 
I was right iu appropriating if; I still think 
so.” It is time Mr. M. revised his concep¬ 
tions of right and wrong. He probably was 
nob consciously dishonest, but he was guilty 
of wrongful conversion in appropriating to 
himself the sale-proceeds of the shares. In 
doing so, ho abased the confidence of this 
client for the shares were given to him in 
the confidence that he would sell them and 
pay the prrceeds to his client. 

This is misconduct which, in my opinion, 
would merit suspension; the matter is ag¬ 
gravated by the fact that Varanbai was at 
the time a destitute widow depeudent on the 
charity of her maternal relations. 

I do not wish, however, to deal harshly 
with Mr. M., who is a Pleader of 20 years 
standing. I would, therefore, give him an 
opportuni y to atone for his misconduct by 
making restitution to V.aranbai and for this 
purpose, 1 would defer passing final order.s to 
this dny wetk. 

Fawcett, A. J. C.—1 concur with fhe con¬ 
clusions of the learned Judicial Commissioner 
and sltall only deal with some further points 
which seem to me to require consideration. 

The following facts are. in my opinion, es- 
tablislied by tlie evidence in this cas?: — 

(1) the scrip was made over by Vishindas 
to Mr. Santdas for sale in order that fhe pro¬ 
ceeds might be given to Varanbii, as she was 
hard up and wanted money for various ex¬ 
penses (pages 3-i, 115); 

(2) Mr. M, agreed to arrange for llie sale 
through his friend Seth Naraindas, in « purely 
private cipacity and as an act of friendship, 
and not in any way in liis capacity as Varan- 
bai’s Pleader (pages 115, 2Ji, 2Jd, line 500); 

(3) there was no idea or saggestion of 
the proceeds being appropriated towards 
Messrs. M. ct Co.’s fees when the transaction 
took place and Mr, M. did mt think of 
doing this until after sale or the receipt of 
intimation of the sale (pages 122, 206) ; 
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(4) the money realized by the sale, 
instead of beiDg remitted to Mr. M. for 
payment to the vendor of the scrip, as should 
have been dine in the ordinary, course, was 

Mr, M,'s cons3Tit p\Ac?d to his credit in 
a private (or at any rate mainly private, c/., 

page 214) account between him and Seth 
Naraindas (page 201) ; 

(5) there was considerable delay in 
informing Vishindas of the sale which took 

place on fche 8ih July, bat was admittedly 

not communicated to him till the end of 

August or beginning of September (page 201) 

and this delay is not adequately explained 

nor the alleged reason for it supported by 

evidence which was available as to the data 

when Seth Naraindas informed Mr. M. 

ofit((7/.. Judge’s report, lines 450 490 at 
pages 24-26) ; 

(6) when Vishindas was informed, he 
demanded payment of the amount from Mr. 
M (page 201, line 223, page 206, line 529) ; 
and Mr. M. either then or the next day de¬ 
clined to pay him the amount, saying he would 
appropriate,it towards the Hrm’s fees (page 
35, hue 149. page 201, line 229) ; 

(7) subsequent to this refusal of Mr. M. 
to pay over the proceeds, considerable efforts 
were made by Vishindas to get Mr. M. to 
alter his mind and pay over the money, hut 
without success (pages 36, 37, 69, 71, 72, 82 

83,117,118.175,182, 205, 206, 262, 263^ 

etc., etc.; C/., Judge’s report, lines 345 to378» 
pages 20. 21) ; 

(8) Varanbai's consent to the approoria- 
tion, if ^ obtained at all, was not a “ free 
consent but an unwilling acquiescence in 
a completed act of which she did not approve 
and to which she only con.sented througli 

undue influence” on the part of Mr. M. 

The last point requires m )re detailed notice 

thari the others which are sufliciently 

established by the evidence referred to under 
each head. 

1 here can, I think, be no doubt whatever 
that Varanbai wanted the money herself and 
was not disposed to consent to its appropria- 
tion for fees. Dilaram, whose evidence is 
entirely in favour of Mr. M and cannot be 
suspected so far as it contains any admission 
in Varanbai s favour, clearly imolies this 
when he deposes ” I told Varanbai' that wo 
should not quarrel with the Pleaders : it 
would be better to be quiet and make other 
arrangements to raise the money. She said 




ha. her Rs. 100 maintenance had also been 

stopped and she wanted money for the 
marriages ” (page 263, lines 401-409) This 
IS corroborated by the admitted fact that 
Varanbai subsequently sent for Mr. Parsram 
and complained of want of money and asked 
uim to get hor some money oat of the sale- 
proceeds of her shares from Mr. M. (page 224 

264, lines 

448-458). In view of this and the other 
efforts made to induce Mr. M. to part with 
the money, there can, I think, be no 
reasonable doubt whatever as to the cor- 
rectness of the District Judge’s view that 
there was not merely a plea for mercy, but 

thatsheand Vishindas strongly obiected to the 

appropriation (page 21). No doubt, it would 
have been better if V’’araubai herself had 

been examined on the point but in view of 

the fact that all the arrangements with Mr. 
M. were made not personally, but through 
intermediaries and the well known reluctance 
ot re.spectable women to give evidence, I do 
not think this sufficient to throw any doubt 
on the above conclusion ; and it was perfectly 
open to Mr. M. to have applied for her 

examination, had he thought this would in 

any way benefit his case. 

lam quite prepared to accept the evidence 
that Varanbai did eventually consent to the 

. . this d3es not, in my 

opinion put an end to the whole matter. 
Jiven faking Lilaram’s account of the 
circumstances under which that consent was 

obtained, it is dear that it was due to a 
desire to avoid a quarrel with Mr. M’s firm 
who were acting- as her Pleaders in the 
itigalion and could seriously prejudice her 
by the,r cindnet of tl.e litigation, and to his 
dehnite .efusal to part with the money, in 
spite of the eff.,rts made to induce him 
to do so. Tnere was an “element of 
coercion m his conduct as well as “an 
unconscientious use of power arising out of 

the croumsfance.s'’ and the case, in my 

opmion clearly falls under .section 16 of the 

Indian Oontrart Act, in that Mr. M. was “in a 
position to dominate the will of” Varanbai 

and used tl,at position to obtain an unfair 
advantage over her; cf. Oane.h v. Vi^hnud) 
and (lie other case there cited. ^ 

iMr. M. stood in a fidociary relation to Va- 
ranbai, and mast, therefore, under sub-seotion 

(1) 32 B, 37 at pp. 44, 45,9 Bom. L. R. 1164. 
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(2^ of section 16 be deemed to be in a 
position to dominate the will of Varanbai. 
And under section 111 of the Evidence Act, 

the burden of showing that the consent was 
not due to undue influence on his part lies on 

him. Cf. In re Uid Kent Fruit F‘Jctory{2) 

In re Baylis {:X). Not only has he failed to 
discharge this burden, but the circumstances 
point all the other way. 


In any case, even supposing that there was 
no “undue influence” within the meaning of 
section 16 of the Contract Act, Mr. M.'s 
conduct seems to me to have been clearly im¬ 
proper and to amount to “misbebaviour” under 

section 16 of Bombay Act XI1 of 1=66. The 

scrip was given to himfor sale in the con6dence 
that he would hand ovei the proceeds on 
receipt, and he abused that confidence in 
order to gain an advantage for himself, to 
which he was not entitled. He contravened 
the principle that a trustee shall not derive 
any personal advantage of profit from the 
trust (Lewin's I^aw of Trusts, lOth Edition, 
page 296; Indian Trusts Act, 16S2, section 
51). Tak i^g the case as merely one of 
principal and agent, lie infringed tlie rule that 
agents are not permitted “to deal validly with 
their principals in any case except where 
there is the must entire good faith, and full 
disclosure of all facts and circumstances, and 
an absence of undue iunuence, advantage or 
imposition” (Sneirs Principles of Equity 
12th Edition, page 5-15). And this applies 
aiortxori to the case of a Solicitor or Pleader 
and client [lo., page 531, citing TyrreU v. 
Bank of London (4}J, 


In this particular case, no attempt wa 
made by Mr. M. to carryout the trust in 
straight-forward and honest way. He at one 
had the proceeds credited to himself in 
private account and gave Varanbai no oppor 
tunityof handling them or acting as a fre 
agent in regard to their disposal. He actual] 
appropriated the money before telling her o 
Vishindasof the sale and even making i 
pretence of obtaining tiieir consent Thi 
was a clear breach of trust and the eubsequen 
forced and reluctant consent of Varanba 


(2) (IHOti) 1 Cli. 507 at p. .570; 05 L J CIi 25()' 7 

4 L. T. 22; -I t W. It. 284: 3 oS ^ 

(3) llb<J0)2Ch. 107atp. 119; 05 L J Ch 012 

74 L.'J. 506. 44 \\\ K. 534. ’ J- 012; 

(4) 10 a. L.Cus. 20; 31 L. J. Ch 3G‘>; 8 Jur (vs 1 

849; 6 L. T. 1; 10 IV. It. 359. ^ 


induced by his refusal to give up the money 
and the objection to quarrelling with her 
Pleader, does not, in my opinion, mitigate the 
improper conduct preceding it. 

There can also be no question that by this 
conduct he gained an unfair advantage. Ad 
mittedly, he had no lien on the money for his 
c>sts, or right of set-off in regard thereto; and 
hia agreement with \ aranbai certainly did not 
entitle him to appropriate the money towards 
his costs fo/e/M in the way he did. Even 
to a charge of thefr, it is no suflicient answer 
that the accu.sed took the property in sati.sfac* 
tion ofadebt due to himself (Mayne’s Criminal 
Law of India, 2nd Edition, page 725) ; and 
his act teclinically amounted to “wrongful 
conversion,” for which Varanbai could claim 
damages even though the act were done under 
h- mistaken but honest and even reasonable 
supposirion of being lawfully entirled (Pollock’s 
Law of Torts, 7tli Edition, page 350). By 
his cinduct he secured payment of his costs 
in full at a comparatively eaily stage of the 
litigation and in direct contravention of the 
terms on which the scrip had been entrusted 
to him for sale. And (he result in this case 
IS that his firm have been paid their costs in 
full for (lie obligation on their part of carrying 
on litigation which tliey have only discharged 
in part and cannot now perform. 

If ^Ir. ^r. had tendered the money and 
merely requested Varanbai to pay him the 
balance of costs in full or in part in accordance 
with her agreement, so as to leave her a free 
agontto decide, there would not have been any 
ground for objection. But Iiis conduct has 
been quite the reverse and throughout of an 
improper character. Even if he made a 
conce.shion to Varanbai in agreeing to 
conduct her case in tlie Appellate Court as 
well as in the original Court, this does not 
justify his breach of trust and the undue 
pre.ssure he put on her in the matter. 

It is recognized as the duty of a Solicitor 
to keep clear and accurate accounts of all 
monies received by him for and on behalf 
of his client and to keep such monies apart 
from his own (Eucyclopjcdia of tho Laws of 
England, Volume Xl, page 590), and it is 
important thatconduci, which is a breach 
of (ho relations of confidence and trust 
wliich should exi.sb between client and 
Solicitor—or in this country client and 
Pleader—should not be allowed to pass 
UDuoticed by a Court which is authorized 
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to deal with cases of “misbehavioar,” I have 
no hesitation in holding* that there lias 
been such '^misbehaviour*’ on the part of 
Mr. M. and I, therefore, concur in the 
course proposed by the learned Judicial Com¬ 
missioner, 

Crouch, A. J. C.—I have had an oppor¬ 
tunity of perusing the carefully considered 
judgments of my learned colleagues, and 
have nothing to add to them beyond an 
expression of concurrence with the course 
which the learned Judicial Commissioner has 
proposed to take. 

Pratt, J. C — As Mr. M. has made res¬ 
titution to his client, it is not necessary 
for us to do more than record this order 

censuring him for his misconduct. 

Censure passed. 


BOMBAY HIGH COURT. 
Criminal Rbprrence No. 43 op 1912. 

May 25, 1912. 

Freseni:—Mr. Justice Heaton and 
Air. Justice Macleod. 
EMPERO.R— Opposite Party 


rersus 

JANI HIRA—AccasKD. 

Petuil Code (Act xr.r 0/IS'jOt, s. 

Immoral and illct/al co/ifract—Adcuucc uu such rou/racl 
bi/ false rej^reiie/i’fafion. 

A. agreed to lot her daughter on hire to B. tor 
coucuhhiage for a period of one year in cousiderutioii 

of B paving her Us. 70. 

B. paid .1. Us. 35 in a.lvauco. SulKse«piciUl\ 
refused to deliver her dauglitorto B. or to return 
sum of Us. 3.5 advanced by him. 

On these fact.^, /I. wa^ convicted of cht>atiug: 

Held, that the conviction sliouhl bo sot aside, as 
party shouhl not bo allowed to proseeufo on a charg»? 
of cheating when ho would not he cnti(lo<l to obtain 
from a Civil Uoart any relief for breach of the 
contract. 


A. 

tlio 


a 


Criminal reference made by the Sessions 
Judge of Nasik. 

Pacts.—T he accused agreed to lot her 
daughter on hire to the c:)mplaiaant f jr con¬ 
cubinage for one year in considerarion of tlio 
complainant paying her Rs. 70. The com¬ 
plainant paid Rs. 35 in advance. Subse- 
queutly, the accused refused to allow her 
daughter to go to complainant or to refund 
the money advanced to her. The accused was 
convicted of cheating on these facts. 


—“It is submitted that the 
conviction and sentence are not sustainable. 
There is no evidence to show that there was 
any fraudulent or dishonest intention on the 
part of accused at the time she took the 
amount of Rs. 35 from the complainant. 
On the other hand, it is most probable that 
at that time she intended to let complainant 
have her daughter, Sundri, and only changed 
her mind later. 

That being so, if the arrangement had been 
an ordinary contract instead of being merely 
a void agreement, no criminal prosecution 
would h?rve been successful and the com¬ 
plainant would have had to sue in the Civil 
Courts for specibc perfonnauce or compensa¬ 
tion or refund. 

In this case, however, a suit for specidc 
performance or compensation or refund 
would not lie as the agreement was void 
from the beginning for immorality. 

It seems to me to be opposed to public 
policy to allow a person, who has parted 
with money under an agreement which the 
law lays down is void for immorality, to 
harass the other party to the agreement in 
the Criminal Courts when he could not do 
so in the Civil Courts. 1 am, besides, of the 
opinion that the offence of cheating was 
not committed.” 

^Ir. /?. W. Desai, for the Crown. 

JUDGMENT.—For the reasons stated 
by the Sessions Judge in hi.s statement of 
tho case, we think that tliis is not a case for 
a Criminal Court. The accused and the 
crraplaiuant had entei\M into a contract 
whicli was clearly void for immorality. 
Therefore, the complainant would not be 
entitled to obtain any relief from a Civil 
Court for it.s breach. That is no reason 
wliy he should be allowed to prosecute the 
accused on a charge of cheating. Therefore, 
we think that the Magistrate’s conviction 
and sentence must be reversed and the 
accused acquitted and discharged. 

Conviction anil sentence reversed. 
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sixD JUDICIAL ooM\irs 3 ro:^Ka’s 

COURT. 

CniMtNAL Re 7ISION ApPLICATIO:f No. 123 

OF 1911. 

October 12, 1911, 

Present: —Hr. Pratt, J. C , and 
Mr. Crouch, A. J. C. 

HIDAYAT KHATUX-Applicant 

V6 ^Sf(S 

MAHOMED H A Y A T — 0 p po n e x t. 

Criminal Procedure Code ('Art V of 4SS ('QJ 

—Rcfiiiiencc of accn.ied Settled abode of DnVre.-^^ — 
MoitrsAi not ><hoivn to have penn'ineiit residence omj’ 
v'.here. 

Tor tho piirpisos of section 4S^ (0) of cho Criiniiinl 
Procolare Coile, :i miu may be saiil to re.siclc with tho 
mother of his illegitimate children at the place of her 
settled iib.)de, if lie visits her there occasionally, so 
lons^ as ho has tho intention of cantimiinjj to so visit 
her. 


Where a mother of illo'^^tim ita children is not 
.shown to have a penuaneiit resiilenea anva’here, her 
stay for two moiitlis at a play;? where she is ocoa* 
shmally vi.site 1 hy il, } father of the diildren, is sutH- 
cient to roiistitut.* tiiat jilaco as her residence for the 
pnrim.sos of the .section. 

Fo /efa/t‘s V. IPmy. 25 13. 17<); 3 Bum. L. R. 291; 
Bn-jhf V. Hri.jhf.^V, C. 4 fiid- C.iS. 41!», relied 

uprin, 

Aiian'h i Naraijan i v. Pcriyinn Kor,\ 5 M. ][ C. R. 
101, referied to. 


Mr. fsard'H Onik'iram^ for the Applicarit. 
JUDGMENT.—The question raised in this 
application ia whether or not it wa<j in the 
District of Larkana that opponent last resid¬ 
ed with the mother of his illei^itiraato 
children, within the meanintj of section 4SS 
(9), Criminal Procedure C >da. 

The facts, as they appear from the record, 
are that applicant was formerly the kept 
mistre.ss of opponent, Mahomed Hiat, and 
bore him two children, a bay and a girl. 
Mahomed Hiat belones to the Jaob.ibad 
laldka, I he ordinary place of residence of 
applicant is in Ij-irkana, but, during the 
period of her connection with opponent, she 
used to stay from time to time in hi.s ot-il. at 
the village of Naoro in Mie Taluka of .Tacob- 
abul; after her last vi.sit to that place, she 
returned to Ijarkana and lived, for two 
montlis, in an of ik belonging to a relation of 
opponent s, and siie and lier children were 
there maintained hy him. During tlie two 
months opponent visited her occasionally, 
and it appears from her deposition that, on 
one occasion, lie mu.st liave stayed at least 
two days. It was there tliat the connection 
ceased, and tlic two children were deserted 
by the father. 


Now, the word “reside** has a variety of 
me miners according* to the Statute op doca- 
maofc in which it is used. [Per Erie, 0. J., 
iViie/ V. flutter (1)], It is an ambig’iioas 
ward, and may receive a different raeaniug’ 
acording to the position in which ibis found. 
tPer Cattan, L. J., Rs Bowie (2).] 

To reside means, primarily, to have a 
settled abide for a time. But a man may 
reside, or have a settled abode, at a place 
where bis family, or hi.s servante eat, drink 
and sleep, [per Biyley, J., Regina v. l^orth 
Gnrrj (8)]. In Fatirax Begim v. Sakina 
Bega-n (4), it was held that a soldier, who 
travels about from place to place with his 
regiment, has his dvelliog place where liis 
family lived, and whither he had the intantion 
of returning’. A mm may, therefore, be said 
to reside or to reside with his wife,at any 
place where his wife has a settled abode; and 
it is not necessary that he should himself 
live there permanently, or ordinarily, 
provided that he has the intention of going' 
there and living there when opportunity occurs, 
[t'oee also Ananlkx Naratj inx v. Periymx Kone 
(5)]. 

Though reside” connotes a sta' of some 
tune, no minimum has been laid down as a 
qualiiica'ion. In Fernandez v. Wray (6), it 
was held that where a man has no fixed 
dwelling, any place where he is staying at 
any particular time may be treated as his 
residence; and in Bright v. Bright (7), the 
parties were held to have last resided togerlier, 
for the purpo.ses of the Divorce Act, at a 
Calcutta hotel where they had stayed for 
about a fortnight, they having no perruaneut 
ra.sidence. 

In cjnsidering the cise of a kept 
mistress, we cannot reasonably demand that 
the nature of residence ou ths p.xrt of the 
man should be mare permanent than is re¬ 
quired in the caseofalawful husband. I would, 

therefore, hold that a man may be said to 
I’e^ide with the mother of hia illegitimate 
children, if he visits her only occasionally nt 

her Battled abade, so long as he has the inten- 

(1) (IS'32) 31 L. J.C. P. 357; 12 C. B. (n. s.) «16; 9 
Jur. (V. s.l 10 \y. R. 75S. 

(2) (ISS)> 11} Ch. U.43ti oO L. J. Ch. 384; 43 L. T. 
29 W. n 2);). 

(3) (1S;5) 4 B. ua-l C, 933; 7 D. auii 11. 424; 4 L. 

J. (o. s.) g. B. 65. 

(4; 1 A. 51. 

(5) .5 .M. II. C. R. lOl. 

(9» 25 B. 176; 3 Bjm. L. U. 291, 

(7) 36 C. 964} 4 Id<L Cas. 419. 
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tion oi continuing to so visit her. 1 would 
also hold that two months was a sufficient 
length of stay to constitute the otak in 
Larkana applicant’s residence for the 
purpose of the section, it not being shown 
that she had a permanent residence else- 

I would reverse the order of the lower 
Court and return the papers with a direction 
to dispose of the case on its merits. 

Or.ier reoen^id. 


BOMBAY HIGH COURT. 

Cbimimal Revision Application No. 12 

OF 1912. 

March 20, 1912. 

Present:—'Sit. Justice Batchelor and 
M-. Justice Heaton. 

EMPEROR— Opposite Party 

versus 

NANDBASAPPA B A3APPA— Accusec. 

Criniin'il Procediu-e Code (J.ct V of 1893', k. 2 >7 
Practice —Defence ivitne-meH—Refusal to examine them— 
Evidence of witnesses considered unnecessary. 

After an accused person was culled upon to open 
his defence, he named thirteen witnesses, eight of 
whom were examined by the ftfagistrate and as to 
the remaining tiro, the Magistrate recorded: “All 
these people repeat the defence story; I shall dispense 
with their eridonco as unnecessary’’: 

Held, that the refusal of the Masistrato to examine 
the remaining witnesses w:»3 not justided; unless ho 
had declined to issue process for the jittendanco 
of the defence witnesses under section 257. Cnmuml 
Procedure Code, ho was not competent to decline to 
examine them on tlie ground that their evidence was 
unnecessary. _ 

Mr. Itobertsony with him Mr. P. D. Bhide., 
for the Accused. 

Mr. K. n. Kelkar, for the Complainant. 

JUDGMENT. 

Batchelor, J.—The petitioners here^ have 
been convicted of the olTence of rioling 
under section 147, InJi.xn Penal Code, and 
have been sentenced each to a small fine. 
They apply in revision on the ground that a 
serious illegality was cimmitbed by the 
learned second Class M igi.strate, before whom 
this trial was heard. EorLnnately there is no 
dispute as to the facts underlying this conten¬ 
tion. These facts are; that after the peti¬ 
tioners had been called upon to open their 
defence, several witnesses were called by 
them. Eight of those wituesses* depositions 


were recorded by the learned Magistrate, 
though in regard to six of them, it is clear 
that their story has been seriously abbreviat¬ 
ed, possibly mutilated. However that may 
be, when the Magistrate had exhausted these 
witnesses, it would seem that he had also 
exhausted his own patieuca. For, concarmag 
five other witnes.ses, who remained to be ex¬ 
amined, he writes only: “all these people repeat 

the defence story; I shall dispense with their 
evidence as unnecessary.” It does not appear 
upon what grounds the learned Magistrate 
stated that these people, who had never been 
heard, would, if they were heard, repeat 
the defence story. And the Magistrate 
should have borne in mind that, although the 
evidence of thesa witnesses mxyhave appear¬ 
ed to him to ba unnecessary, those witnesses* 
attendanca was needed, nob in the Magistrate’s 
interest, bat in the interests of the accused 
persons. If, therefore, the accused persons 
regarded them as necessary witnesses, it was 
not for the Magistrate to pronounce them to be 
unnecessary before he had heard them. It is 
quite clear that procedure such as this cuts at 
the very root of the fairness of a criminal trial. 
The case might have been different if the 
learned Magistrate had brought himself 
within the provisions of section 257 of the 
Criminal Procedure Code, wbich empowers 
a Magistrate to decline to issue process 
where he considers that application for 
such proc?33 is made for the parpose 
of vexation or deliy or fm defeating the 
ends of justice. Where the Magistrate so 
cJiisider.s and reords in writing his ground 
for 90 considering, it is competent to him to 
decline to enforce the attendance of witnesses. 
In this cise, however, the Magistrate has 
not brought himself or his procedure within 
the provisions of section 257. And there is no 
iiistificitiou for his action in refusing to hear 
the witnesse.s whom the defence desired to 
call. I think, therefore, that the petitioners 
are entitled to have their conviction set aside. 

Mr. Kelkar, who appear.s on the other 
side, has urged that if the cmviction bo set 
aside, a re-trial ought to be ordered. Bat 
having regard totlie triviality of the offence, 
said to have been committed by these accused 
P';'r.sQns, as disclosed by the punishment which 
the Magistrate saw fib to award, and having 
regard also to the harassment which these 
proceedings, protracted for such a long period, 
must have already caused to the petitioners, 
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I think it unnecessary that a re-trial should 
be ordered. The 6nes, if paid, to he re¬ 
funded. 

Hfaton J.—I concur. 


CAT.CUTTA HIGH COURT. 
Crisiinai. Revision Petitions Nos. 746 and 

747 OF 1912. 

.lune 21, 1912. 

Prcsenl: —Mr. Justice Hclrawood and 
Mr. Justice Imam. 

RASUU BAKSH —Accosbd—Pet.tioner 

rersMs 

The MUNICIPAL BOARD of OHaPRA 

—OrposifK Party. 

licnw'l ifinticiij'il .-Iff (III 71. C. oi 1884\ .s.s. 217, 
273, 3^3— Prostu'i/fi’iii — Oxfuncc umlci' Act — Institution 
of prosecution—(Consent of C>nninis.iioh€rs—Evidence of 
ffinclion ivhit is—I’nhlic'iiithorittj —Consc«f in writing 

_ X„t,ulnr form -'I Imve seen, ’ '"prosecnle," ivheihc^ 

lufid couM'nl. 

TIui onlv cviiloiico of Siinctlon of prosecution by u 
public autluH-ity. is a writing umler tlic seal and sig- 

uatuio of lliat aiitliority. 

In a tabular form, called the form of prosecution, 
there was tlio name, whctlier oftho uccu.sedor the com¬ 
plainant was not shown, tin; second head “prosecute," 
presumably the charge which was laid against thomau, 
the cause; names of witnesses; the date; .and column 
of i emarks; the Chairman or Vice-Chairman (of the 
Municipality); and in tld.s column of remarks were the 
words; “1 have .seen myself’ signed S. C. (r. In an- 
other similar form, in the column of remarks, was the 
word‘’prosecate:” 

Held, that this was not authority, written or otherwise, 
uhowing the consent of the Commissioners or the Vice- 
Chairman on their behalf to a prosecution within sec¬ 
tion 353 of the Beniral Municipal Act, 1HS4. 

Thy authority which tlie Vice-Chairman has is to 
conv<‘V the sanction of the Commv.ssioncrs, and not to 
pass .any order of any kind, and lie must convey 
that sanction under his own seal and signature to the 


.Magistrate. 


Rule against the order of the Deputy Ma¬ 
gistrate of Chapra, dated January 19th, 
1912, convicting the petitioner under sec¬ 
tion 217 ol the Bengal Municipal Act, 1884, 
and Beuteucing him to a line of Rs. 30 which 
ol der was, on appeal, modified by the Sessions 
Judge of Saran, on April 20th, 1912 by 
altering the conviction to one under sec¬ 
tion 27;l. 

Mr. JliujitPy Counsel, Babus Manmotha Nalh 
Stukherjeey CUandra Sekliar Ruuer,/eeandMouIvi 

Ahmed, for the Petitioner. 


JUDGMENT.—We are of opinion that 
this Rule must be made absolute on the first 
ground on which it was issued. It was not 
necessary for the learned Magistrate to put 
forward the plea that the powers of the 
Chairman had been delegated to the Vice- 
Chairman because that was not the point on 
which the Rule was issued. Bat if he did 
put forward such a plea, he should have 
•stated having regard to the ruling in Kherode 
Prosad Paul v. The Chairman of the Howrah \Iu~ 
nicipalify (1), that this delegation had been 
lawfully made in writing; possibly as the 
fiist ground of the Rule had to do with the 
sanction in writing he may have meant that 
this delegation was made according to law. 
However, the Rule did not call upon him to 
show canee on that ground. 

The point in this case is that, sapposiug the 
Vice-Chairman to have authority, we have 
no reason to suppose he has not, he must 
sanction the prosecution in writing; and there 
is no such sanction on the record. The only 
evidence of sanction of prosecution by a 
public authority is a writing under the seal 
and signature of that authority. We are 
wholly unaware of any procedure by which 
the complainant can come before a ilagis- 
trate and say, ‘l have got the sanction of the 
public authority for this prosecution, and not 
be required to produce any writing showing 
that such sanction has been given. Here 
there is a tabular form which is called the 
form of prosecution. There is the name, 
whether of the accused or the complainant 
i.s not shown; the second head prosecate, 
presumably the charge which is laid against 
the man; the cause; names of the witnesses; 
the date: and column of remarks; the 
‘’Chairman or Vice-Chairman;” and in this 
column of remarks are the words,—“I have 
seen myself.” signed Sbama Churn Ghosh. 
Who Slmma Charn Ghosh is we do not know 
and we do not wish to inquire. But this 
certainly is not authority, written or other¬ 
wise, showing the consent of the Commis¬ 
sioners or the Vice-Chairman on their behalf 
to a prosecution. 

On this ground, the order of the lower 
Court must be discharged. The fine, if paid, 
must be refunded. 

Ill Rule No. 747, the order of Shama Churn 
Ghosh is different. Instead of saying, “l have 

(1) 20 C. 443. 
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Been myseH”, he says, “prosecute”. This 
does not seem to meet the law any more than 
the other. The authority which he has is 
to convey the sanction ot the Commissioners 
and not to pass any order of any kind, and 
lie must convey that sanction under his own 
seal and signature to the Magistrate. 

This Rule will also be made absolute on 
the same ground. The fines, if paid, will be 
refunded. 

Rtde made a6soZM^e. 


^BOMBAY HIGH COURT. 
Criminal Revision Application No. 47 

OF 1912. 

April 11, 1912. 

ftesent :— Mr. Justice Batchelor and 
Mr. Justice Heaton. 
EMPEROR— Opposite Party 


versus 

JAFU BAPU— Applicant. 

Arms Act (XI of 1878;, U, 15, 19 (O-Posscjsion 
of gun-Servant—Master having license, dead—iA''ense 
not renewed—Servant continuing to reUiin possession of 


A. was licoi-.soil to possess a gun: the gun was kept 
by his servant tho accused. .4. died ami £?., who 
succeeded to the inanagoTnont of .-l.’s property, failed 
to renew tho license. 

Two years after .-l.’s death, tho quarters belonging 
to the accused were searched and tho gun found 

therein. . , , 

The accused contended that the responsibility couhl 

not be attributed to him but ought to bo attributed 


to B. , • I 

Held, that tho accused had possession and con¬ 
trol of the gun in contravention of tho provi>ions ot 
sections I t. 15 of the Anns Act and was, therefore, 
guilty of an offence under section 19 {iJ. 

Criminal application for revision from 
conviction and sentence recorded by the 
Sub-Divisional Magistrate, first class, ICaira. 

Mr. L. A. l^kak. for the Applicant. 

Mr. O. S. Bao, Government Pleader, for 


the Crown. 

JUDGMENT.—This is an application for 
revision of a sentence passed upon one Jafu 
Bapn under clause (/) of section 19 of the 
Indian Arms Act of 1378. That clause 
provides a penalty for any person who has 
in bis possession or under his control any 
aims in contravention of the provisions of 
sections 14 and 15. The accused was the 
psrvaut of one Chhotabhai. who was exempted 


from the provisions of the Arms Act; in 
other words, was licensed to bear this parti¬ 
cular arm, a gun. Chhotabhai, however, 
died two years ago, and the search of the 
quarters belonging to the accused lias revealed 
the existeuce of the gun in those quarters. 
It is said the responsibilty cannot be at¬ 
tributed to the accused but ought to be attri¬ 
buted to Vithaldas who succeeded Chhota¬ 
bhai in the management of the property, 
and whose business it was, it is said, to renew 
the license which Chhotabhai had enjoyed. 
It appears to me that whatever may be the 
value of that argument on the question of 
moral responsibility, it has no value when 
the question is as to the meaning of section 
19 (/) of the Arms Act. The gun in this 
case is an unlicensed gun, that is to say, it 
was possessed in contravention of the provi¬ 
sions of sections 14 and 15. It appears to 
me impossible to say that the gun was not 
in the possession or under the control of 
the accused peison, for his master, who alone 
had been exempted, died two years before 
this discovery. For over two years, the gun 
had remained with the accused, and he was 
the only person who can properly be said 
to have had the possession and the control 
of this weapon; in my opinion, therefore, 
this application must be rejected, so far as 
regards the point of law. 

We observe, however, that the sentence 
indicted was a fine of Rs. 50 or in default 
one month’s rigorous imprisonment. We 
have asked the learned Government Pieader 
whether he has instructions to defend this 
sentence on the ground that for some parti¬ 
cular rtason its apparent severity was neces¬ 
sary. He has told ns, however, tiiat he 
has no such iostiuctions, and lie leaves the 
point entirely to us. That being so, we think 
that the sentence i.s unnecessarily harsh and 
we reduce it to a fine of Hs. 10, or in default 
one week’s rigorous imprisonment. The 
excess fine, if paid, to be refunded, 

Seuterice reducid^ 
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ALL4HABAD HIGH COURT. 

Criminal Reyision Petition No. 60 of 1912 

April 11, 1912. 

Present :—Sir George Knox, Kt., Judge. 

THAKUR PANDEY— Applicant 

versus 

EMPEROR— Opposite Party, 

Criiniufil Prncethirr Code (Art ]'of ISOS', .«,s. 107, 
145 — relofitKj tohind Uhdtj to came breach- ot 
the peace—Discretion of ilagistrafe. 

Where a dispute rchiting to possession of tmmove. 
able property is likely to causo a breach of the peace, 
a Magistrate has a discretion to proceed cither under 
section 107 or under section 143 of tho Criminal Pro. 
cednre Code. 

Shcoraj Rni/ v. Chatter floii, 32 C. 936; 2 Cr. L. J. 
769; lO C. W. X. 2S*<. K/itneror v. Rani Baran t^ingh 
2SA.4‘'Cj A. W. N. C19f6) Cl; 3 Cr. L. J. 323’ 
follow(*d. 

Mahadeo Knnicar v. Risn. 25 A. 537: A, W N 
(1903) 1(12; IhlnjUSingh v. Jihnjn, 35 C. 117; 12 C. W. 
N. 4S7; (5 C. L. J, 697: 0 Cr. L. J. 39S, referred to. 

Criminal revision from the order of the 
Sessions Judge of Ghazipur. 

Mr. Ahmud Kareem, for Ihe Applicant. 

Mr. R. Malcomso7i, Assistant Government 
Advocate, for the Crown. 

JUDGMENT.— A Magistrate of the first 
class, after taking evidence, came to t-he con- 
elusion that there was great probability of a 
breach of the peace. 


There is apparently between the parties a 
dispute relating to imraoveablo property, and 
according to the Magistrate, one party is tr’y- 
ing to set aside a posses.sion of long standing 
on their own authority with (ho re.snlt, the 
learned Magi.strate says, that a groat riot will 
take place in Fargnna Duaba; lie acordiiigly 
bound down the petitioners before rne and 
required that Ihey should give secui'ity for 
keeping the peace for one year. 

I am asked to interfere wiMi this order on 
the gi-oun<l that the cli.spute being a di.spute 
in regard to immoveable proper-'y, the Ma 
gistrate slioiild not have acted under section 
107, and in support of this ennteution 1 am 
refened to tlie case rd Mahnden Knnivjr v. 
Risu (1). In that rn.so, an or-der has been 
passed under section 11-7 of the Code of Cri¬ 
minal Prooeduie, w irliout any of tho procedure 
pre.'<(--ril)ed hy section 11-5 l>r‘ing ndopled, and 
1 hat order was .set aside as an order passed 


wifliout jurisdicr! ion. 


Tiie learned Counsel 


relies upon certain dicta 


contained in the 


judgment in which it wa.s 


laid down that 



repoi t was made by the Police 
:37; A. W. N. (l‘JOa) 102. 


that a dispute likely to cause a breach 
of the peace existed between tho par¬ 
ties concerned regarding certain land, the 
Magistrate should have proceeded in the 
manner prescribed in section 145 and not under 
section 10/, but the learned Judge has been 
careful to add that it was not necessary to 
decide, for the purposes of this case, whether 
the fact of the Magistrate having been inform¬ 
ed that a dispute existed in regard to land, 
ousted his jurisdiction to take proceedings 
under section 107.*’ 

Iwas also referred (othe 

V. Bhoju Qhose (2). The learned Judges in 
that case holding that as the language of sec¬ 
tion 145 was mandatory and that, of section 
107 contained words which were discretionary, 
the order passed under section 107 of the 
Code of Criminal Procedure, when there was 
a dispute relating to land, was an order which 
should be set aside. I find, however, in the 
case of Sheorai Roy v. Chatter Roy (3), the 
learneJ Judges of same High Court held that 
where a dispute relating to possession of land 
is likely to cause a breach of tite peace, a 
Alagistrate has a discretion to proceed either 
under section 107 or under sections 144 and 
145 of the Criminal Procedure Code. 

In Emperor v. Ram Bnran (4), the 

learned Judge of this Court held that a 
Magistrate under similar circumstances 
ni ight legally take action under section 107 
of the Code of Criminal Procedure. With 
tliat view, I entirely concur. 

Jt is a matter of experience that cases 
coming under section 145 are, as a rule, cases 
long drawn out, and in the interval it is 
more than probable that owing to the hot 
blood excited over tho matter, a breach of the 
peace might occur. Tho Magistrate often does 
well to take action under section 
107. It is open to the petitioners in the 
present case to move the Magistrate having 
jurisdiction to take action under section 145, 
if they make out a proper case. I have uo 
doubt tliat the Magl.strate will take the 
neces.sary step.s. 

1 find no cause for interference and dismiss 
the application. 

Application dismissed. 

(2) 35C. 117;12C. W. N. 487; GO. L. J. 697- 0 
Cr. L. .1. 398. 

(3) 32 C. 900; 2 Cr. L. J. 709; 10 (5. \V N 288 
C4> 28 A. 406; A. W. N. (1900) 01; 3 Cr. L. j. 323. 
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In re KMilNDEBAO TESHWANT. 

BOMBA.Y HIGH COURT. 

Criminal Revision Application No. 1 

OP 1912. 

ilarch 21, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Heaton. 

In re KHANDERAO YESHWANT-^ 

Applicant. 

Criminal Procedure Code (Act V of 1898), s. 195 — 
Sanctioii to prosecute—FaUe recitrd in panclinama — 
Case committed to Magistrate—MagUtratc finding ca$e to 
be false—Sanction against Police officer preparing panch- 
nama but not appearing as witness in the case—Penal 
Code (Act XLV of 1860), 211. 

The test for the necessity of the sanction under 
section 195, Criminal Procecluro Code, is the character 
of the offence and not the character of the offender. 

Sanction is necessary under the section when an 
offence punishable under section 211, Penal Code, is 
committed in or, in relation to, any proceeding in any 
Court. 

A Police constable, A-, prepared a panchnama in 
regard to an offence said to have been committed by a 
certain Talukdar under the Arms Act. The investiga¬ 
tion into the alleged offence was not made by A. but 
by the village constable who sent the case up to the 
Sub-Inspector, by whom in (urn it was committed 
to a Magistrate. The Magistrate found that certain 
recitals in the panchnama were false and that the 
charge imputed to the Talukdar was false. He dis¬ 
charged the Talukdar and directed the prosecution of 
A. under section 211 of the Penal Code. A. did 
not appear before the Magistrate in the case 
against the Talukdar, 

A. applied to the Sessions Judge, who found that 
the order of the Magistrate was an order for sanc¬ 
tion under section 195, Criminal Procedure <’ode, but 
that no such sanction was necessary in the circum¬ 
stances of the case before A. could bo prosectited: 

Held, that A. could not bo piosecutod without pre¬ 
liminary sanction because 

(a) the offence imputed to A was tho instiga¬ 
tion of the false charge against the Talukdar, 
which took tho form of a trial; 

(L) even if tho offence of instigation was com¬ 
mitted before tho proceeding iti Court was 
begun, the instigation was an act committed 
in relation to the proceeding held by tho 
Magistrate against the lalukdar. 

Mr. L. A. Shah, for tho Applicant. 

Mr. 0 S. Rao, Government Pleader, for 
the Crown, 

JUDGMENT. 

Batchelor, J.—The petitioner here is a 
PMiceman who, on the 20th February 
1911, was at a village, named Dhanchi occu¬ 
pied in work about the census. On that 
day in that village a panchnama was made 
in regard to an offence said to have been 
committed by a certain talukdar under the 
Arms Act. The investigation into this 


alleged offence was not made by the peti¬ 
tioner but by the village constable Shamser- 
khan, who sent up the case to the Sub-In¬ 
spector by whom iu turn it was committed 
to a Magistrate. 

In the course of trying this slleged offence 

the talukdar's, the learned Magistrate 
found that certain recitals in the panchnama 
were false. The talukdar was discharged, 
the Magistrate being of opinion that the 
charge imputed to him was false. In that 
view, he issued notice to the village con¬ 
stable Shamsorkban to show causa why 
sanction for his prosecution .should not be 
granted under section 195 of the Criminal 
Procedure Code. After hearing Shamser- 
khan, the Magistrate issued notica also 
against the present petitioner, and ultimately 
ou tha Sch of September 1911, the Magis- 
trate made an order directing the peti¬ 
tioner’s prosecution under section 211, 
Indian Penal Code. The patitioner applied 
for a certified copy of that order but the 
Magistrate refused it on the ground that 
the order formed part of an official cor¬ 
respondence between himself and the Dis¬ 
trict Police, 

Thus rebuffed by the Magistrate, the 
petitioner applied to the Sessions Court 
and there the learned Judge has taken this 
view, that the order which the Magistrate 
made was really, whether the ifagtstrate 
knew it or not, an order for sanction under 
secti:>n 195, Criminal Procedure Code. 
But the learned Judge was of opinion that 
no such sanction wa.s nece.ssary in the cir¬ 
cumstances of this case, and upon that 
ground, he rejected tlie petitioner’s applica¬ 
tion. 

It seems to me that there can be no donbt 
that the order made by the Magistrate is an 
Older for sanction under section 195 of the 
Criminal Procedure Code. The order hns 
been read to us, and though it is couclied in 
Gujarati, tlie English word “sanction” is 
used to describe it The false charge in 
connection with wbicli the sanction is given 
is also set out. And the order seems to 
me to contain all that is necessary under 
section 195. Next, 1 am of opinion that in the 
circumstances of this case, the petitioner 
could not be prosecuted without a preliminary 
sanction being granted against him It is 
no doubt, the fact that the petitioner himself 
did not appear before the Magistrate who 
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was trying the case against the taluhddT, 
Bat as I understand section 195, the test 
for the necessity of the grant of sanction 
is not the character of the offender bat 
the character of the offence. Sanction is 
necessary under the section when an 
offence punishable under section 211, Indian 
Penal Code, is conamibted in or in relation 
to any proceeding in any Court Now the 
offence imputed to the petitioner here was 
the instigation of the false charge against 
the taliikdar, the charge which, in the ordinary 
course of criminal procedure, to)k the 
form of a trial. It may be that the instiga¬ 
tion wns committed before the proceeding in 
Court was begun but, none-the-less, [ am of 
opinion, that the instigation was an act om- 
mitted in relation to the proceeding held by 
the Magistrate against the falukdir. 

In that view of the case, the order made 
by the learned Sessions Judge must be set 
aside and the petition must be remanded to 
him to pass such order as he deems 6t in the 
light of this judgment. 

Heaton, J.—I concur. 

Order sel aside. 


having murdered his step-brother on the 
14th December 1910. The boy was seen 
alive till noon of the 146h and his body was 
discovered the next morning floating in a 
well near Chinnababusamudram, which is 
nine miles from Pondicherry. The accused 
onfessed his guilt to the Police at Pondi¬ 
cherry on (he evening of the same day, i. e , 
14hh December, and made a detailed state- 
. ment of the same before Monsieur Dura, 
Assistant Procareur, on the 16t/h, while he 
was in the cistody of the Police. Mcnsiour 
Duru was not called as a witness nor was 
any record of the statement tak^n by him 
attempted to be filed as evidence by the 
prosecution. The Sessions Judge disallowed 
the confession made to the Police on the 
14th December and held that Monsieur Duru 
was not a Magistrate accevdiog to British 
law, as he cannot try an offender and has 
to prosecute offenders before the French 
Criminal Courts, and that the statement, 
recorded by him on the 16th December 1910, 
may nob be proved and the accused was ac¬ 
cordingly acquitted. The Government prefer¬ 
red an appeal against the said acquittal on 
the ground that the Sessions Judge erred in 
holding that the confessions made to the 
French Police authorities and to the French 


MADRAS HIGH COURT. 

Criminal Appeal No. 539 ok 1911. 
January 31, 191 2. 

Pre.s-fod' —Sir Ralph Benson, Judge, and 
Mr. Ju.sHce .4hdur Rahim. 

The public PllOSLGUTOU—A ppellant 

f er.siis 

VKKRARAGHAVA PILL Al — Accosed. 

—[’“fii'i' ojTir, — Hi-ltlcncc -ti'? (/ o/ lH/2) , 

.i.s. 25. 20. . 

A roiilession utatlu to a foreign Tiiliee olht^r 

in t'vidoneo according to {Sections 2.) auu 20 

of the I'videiici' .\ef. _ 

v. Unn-ib'-h' Chiind r (•/losc, 1 C. 

2n7:2.'> \V. K.‘’r. :U>; Qi/ree-A'/iijnC-'-.'- StujUiUnla, 

22 li. loilownl. 

Appeal under section 413 of (he Code of 
Criminal Procedure against the judgment 
of acquittal pas.sod on the .accused in bsssions 
Case No. 9 of 1911, by the Sessions Judge of 
South Arcot. 

The accused Veeiaiaghava Pillai, who is 


Megistatnte could not be proved. 

In the course of the hearing of the appeal, 
it was contended by the Public Prosecutor 
that the expression " confe.ssions made to a 
Police oUicei” in section 25 of the Indian 
Evidence Act should be restricted to tliose 
made to a British Police ot«cer and not to 

those made to (he Police of a Foreign Country, 
and that (he comprehensive interpeitation, 
given to the expression “ Police officer” in 
Queen-Etnpress v. Hurribole Ghnnder Ghnse (1) 
by Garth, C. J., should not be extended to 
Police Officers of a Foreign Country, while 
the defence argued to the contrary. The 
other question as to the adraissibilily of 
the confessional statement reorded by M. 
Duru was argued for a while, and given up 
by the Public Prosecutor for the reasons 

given in the judgment. 

ilr. M. D. Pevndofs, for the Public Pro- 

socutor, for the Crown. 

Mr. 1. V. Itamanvja liau, for the Accused. 
JUDGMENT.—We see no reason to doubt 
the correctne.ss of the decisions reported in 


u resident of Chlnnababusainiidrani, a village 
of South Aicot district, was charged with 


(1) 1 C. 207: 25 IV. II. Cl-. 30. 
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Queen v. Hurriholechunder Qhosh, (1) and 
Queen^Emfrese v. Nogla Kola (2) as to the 
meaning: of the words * Police Officers,” in 
sections 25 and 26 of the Indian Evidence 
Act. 

Mr, Devadoss for Public Piosecator is 
unable to refer as to any document recover¬ 
ed by Mr. Dutn, which the Sessions Judge 
improperly refused to admit as evidence, nor 
can he say that Mr. Durai, or any one else, 
was tendered as a witness to prove a confes¬ 
sion made before Mr. Duru. There is, there¬ 
fore, no ground for interference with the 
acquittal. The appeal is dismissed. 

Appeal dismissed, 

(2; 22 B. 235. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 59 cp 1911. 

November 9, 1911. 

Present: —Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. 

EMPEROR—pROSECDTOft 

versus 

PHOTO valad HASAL and others— 

Appellants. 

Evidence Act Cl of 1872),. 27f^tntemenf made offer 
discovery of property — Evidence—Pointinij out property 
‘^Evidentiary value. 

A statement by accusetl, not lending to discoverv 
of property and mado after discovery and production 
of tlie property, is irrelevant under section 27 of tlic 
Evidence Act. That section has reference only to 
statements made prior to the discovery of property 
and in conseciuencc of ■\vhich such property was 
discovered. 

It is a question of fact whether the pointing out or 
production of property by a person docs or «locs not 
raise a presumption of guilt. The production or tho 
pointing out may indicate that the accused was iu 
possession or that he had innocent knowledge that the 
articles had been left there by sonio one else. 

Mr. AchaUing M. Advani^ for the Appel¬ 
lants. 

The Public Prosecutor, for the Crown. 

JUDGMENT.—The two ftccused have been 
convicted in the alternative of an offence under 
secti n 395 or section 412, Indian Penal 
Code, 

The evidence on which they have been 
convicted refers to the production of property 
by them—and statements made by them at the 

ime of the production. 


Accused No. 1 produced Rs. 10 and made a 
statement that it was part of the stolen pro¬ 
perty. The statement is irrelevant, for section 
27 has reference only to statements made 
prior to the discovery of the property and in 
consequence of which such property was dis¬ 
covered. Here it is clear that the statement 
was made after the production and discovery 
of the property. The Hs. 10 cannot be identi¬ 
fied as part of the stolen properly and 
there is, therefore, no evidence to support the 
conviction of accused No. 1. 

Accused No. 2 also produced Rs. 10 under 
similar circumstances, and though this produc¬ 
tion is, for the reasons just stated, not evidence 
of his guilt—there is as against accused No. 2 
farther evidence of his production of a blanket 
and a head-sheet. These two articles are 
identified by the complainant’s wife and 
danghW as theirs.’ Mr. Achalsing argues 
that these witnesses did not state in so many 
words that these articles were stolen. But 
we think this is the clear implication arising 
from the evidence and it was so understood in 
the lower Court for there was no cros.s-exami- 
nation to suggest that these articles had not 
been stolen. Accused No. 2 produced these 
articles from a cattle pen where they had been 
buried. It is argued that mere production 
does not raise a presumption of guilt. This, 
however, is merely a question of fact. Does 
the pi oduction or the pointing out indicate 
that accused was in possession or tliat he had 
innocent knowledge that the articles had been 
left there by some on© else? The latter in¬ 
ference is negatived by the fact that accused 
falsely denied having pointed out the pro¬ 
perty. The mo.st probable inference, there¬ 
fore, is that the accused was iu possession and 
had kept the articles in the place where they 
had been concealed for it was, mireover, a 
place to which he had daily acce.ss. The 
accused was, therefore, in furtive possession 
of articles stolen in a dacoity and he must 
have been aware of the nature of the property 
for he lived close to the house of the com¬ 
plainant where the dacoity had occurred. 

Tlie convicticn in his cise under section 
412 must be confirmed, but as he was not 
identified as being one of the dacoits, we think 
his sentence may be reduced. 

We reverse the conviction and sentence of 
accused No. 1, Photo. 

We alrer the conviction of accused No. 2 to 
one under section 412, Indian Penal Code 
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only and reduce the sentence to one 
of rigorous imprisonment for one year. 

Sentence reduced. 


BOMBAY HIGH COURT. 

Criminal Ufperencb No. 4 op 1912. 
March 14, 1912. 

Pmen/:—Sir N. G. Chandavarkir, Kt., 
Judge, and Mr. Justice Batchelor. 
EMPEROR— Opposite Partt 

t ersus 

KASSIM I8UB SAB— Accused. 

Forest Act (n//o/187S). .s. 32 (o), (6) and (c)— 
Penal C'de (.-Ir/ XLV of ISfiO’,40, 79,114— Quarry¬ 
ing mctdl In Reserved Forest under orders of Public 
Worl'S Deporlinent—‘Permission of Forest Depaitment 
not obtained. 

A., a contractor engaged by the Fiibhc Works De¬ 
partment, quarried metal in a place pointed out to him 
by that Department. The place was within the area 
of a Reserved Foie.st ami the permission ot the Forest 
Department had !iot been obtained to the quarrying. 
A. was convicted of an ofTence under section 32 («), 
(h) and (c) of the Forest Act, read with sections 40 
and 114 of the Fenal (’ode: 

Held, that the piineiplo of section 79 of the Penal 
Code applied to (he ea.se. The conviction and sen¬ 
tence wxTO accordingly set aside. 

Criniinnl Reference made by the acting 
Se.«sion.«t Judge of Satara. 

FACTS.—The accused was convicted of an 
otfeuce under section 32 (u), (i) <fc (c) of the 
Forest Act read with sections 40 and 114 of 
the Penal Code. 

The accu.sed was a contractor engaged by 
the Public Works Department and quarried 
metal in a place pointed out by that Depart¬ 
ment. The place was, however, wibinn a 
Reserved Forest, and the permission of the 
Forest Department had not been obtained to 
quarrying the metal. 

The case was referred to the High Court by 
the following 

OltDER;—*'Tiie conviction does nob 
appear to me to he bad in law, the fact that 
metal had previously been quarried in Fiiresb 
without any objection being taken dees nob 
excuse the accused in the present case. It 
is argued that he had reason to believe that 
the Public Woiks otficials had obtained the 
necessary possession, hut tliat is not support¬ 
ed by the evidence. From the siccused’s 
statement it appear.s (hat he did not know 
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that permission was necessary bat ignorance 
of the law is no excuse. Nor is he excused 
by the fact that he quarried metal under 
the orders of the Public Works Department. 
The maxim ‘ The King can do no wrong* 
must be applied to the case, and a person 
who commits an offence cannot plead the 
orders of a Government official in excuse of 
his conduct. 

“But, in the circumstances of the case, I 
think that the sentence should be a nominal 
one. The accused appears to have acted in 
good faith, quarrying in the place pointed 
oat to him by the Public Works officials. 
The latter are quite as responsible as he for 
the failure to obtain the necessary permis¬ 
sion, and it seerao unjust that he should be 
punished for an offence which, in the circum¬ 
stances, is only a technical one.*’ 

Mr. P. B. Vinekar, for the Accused. 

Mr. Q. S. icuo, Government Pleader, for 
the Crown. 

JUDGMENT.—Applying the principle 
of section 79 of the Indian Penal Code, the 
Court reverses the conviction and sentence 
and directs the fine, if paid, to be refunded. 

Conviction 7'etersed. 


S^ND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal TaAN^FEt Apilicatio.n No. 154 

OF 1911. 

November 23, 1911. 

P/’e.s'ew/: —Mr. Pratt’, J. C., and 
Mr. Hayward, A. J, C. 

IMPERATOR—PaOJECaroR 

versus 

TRTBHUN —Accdsed. 

Criminal Procedure Code (.4c/ V oj IStHh si. 12, 181 
( 2 ;, ISS—PcHrtf Code (.let XLV of s. 408— 

}iiinal breach of trust cominifted in Hative State—Part 
nf property retained in British India —Jurisdiction — 
I^oiecr of British Court to take cognizatu'c of offence. 

Section IHl ^2), Cnmimil Procotluro Code, applies 
only when tlic offences referred to therein are com¬ 
mitted in British it Ima no application to an 

offence committed in a Native State. 

Where the offence of criminal breach of trust 
was comtnittod in Jodhpur iti a Native State but part 
of the property was retained hy the accused in Hyder¬ 
abad (Sind): 

Held, that the Hyderabad Court could not take cog¬ 
nizance of the offence e.xccpt on a certificate of the 
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Political Agent under section 188, Criminal Pro¬ 
cedure Code. 

The Public Prosecutor^ for the Crown. 

JUDGMENT.—In this case, complaint has 
been filed against the accased for an offence 
of criminal breach of trust under section 
408, Indian Penal Code, committed at Jodh¬ 
pur. 

The complaint has been filed in Hyderabad 
and the Court of the Special First Class 
Magistrate, Hyderabad, appears to have as¬ 
sumed jurisdiction under section 181 (2), as 
part of the property was retained by the ac¬ 
cused in Hyderabad. 

Bat this section only applies as between 
Courts of ditferent local areas whose jurisdic¬ 
tions have been limited under section 12, Cri¬ 
minal Procedure Code, and to which the Code 
of Criminal Procedure applies. It has no 
application to an offence committed in a 
Native State, and of such offence the Magis¬ 
trate cannot take cognizance except on a cer- 
tiBcate of the Political Agent given under 
section 188. 

As the Magistrate had no jurisdiction, we 
reverse his order taking cognizance of the 
complaint. 

Order reversed. 


BOMBAY HIGH COURT. 

Cruunal Rkperence No. 35 ok 1912. 

May 2o, 1912. 

Present’. —Mr. Justice Heaton and 
Mr. Justice Macleod. 

EMPEROR —Opposite P.vrty 

versus 

ANANDA TjAXMAN B.\BAJI—Accqsrd. 

Penal Code (/Ic^ XLV oj 1800), s. ~’~S>'nten('c — 

Thefljroin llniliiHiy tram— Ai'ru!*eil p'crinnslij convict¬ 
ed of thejt and hound over Jor >jood hehavtour—Deterrent 
itentence. 

When a llagistnite ia satisfied that au .accused has 
committed the offence of theft from a KaiUvay train, 
the sentenco should be of a deterrent nature,especially 
where the accused hafi already been convicted of theft 
an<l had been repeatedly bound over for good bo* 
haviour. 

Criminal Rtference made by the District 
Magistrate of Nasik. 

Mr. K. D. Sathnye, for the accused. 

JUDGMENT.—In this case, the accus¬ 
ed was convicted by the Second Class Magis- 


TINDOOMAli V. SADHI7BAM. 

irate of Nandgaon for having committed theft 
under section 379, Indian Penal Code, and 
sentenced to one month*8 rigorous imprison¬ 
ment. Notice was issued by the High Court 
against the accused to show cause why the 
sentence should not be enhanced as it appear¬ 
ed that the Magistrate had taken too lenient 
a view of the case. We must deal with the 
question of enhancement on the footing that 
the accused was properly convicted and 
that the Magistrate found correctly that the 
accused had committed the theft in a Railway 
train. This is an offence of a peculiarly 
heinous character, extremely difficult to dis¬ 
cover, and, therefore, profitable to those who 
are engaged in committing such thefts, and 
it is desirable, we think, that when the 
Magistrate is satisfied that an accused has 
committed such an offence, the sentence 
should be of a deterrent nature. In this case, 
it appears that the accused had already been 
once convicted of theft in 1907, and had been 
three times bound over for good behaviour. 
Taking all these facts into consideration, we 
think that the proper sentence in this case 
should be one of twelve months' rigorous 
imprisonment. Therefore, we enhance the 
sentence accordingly. We may point out 
that we could not enhance the sentence to a 
greater extent than two years, although the 
District Magistrate has suggested that three 
years would be the proper punishment. 

Sentence enhanced. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Application No 141 

OF 1911. 

November 17, 1911. 

Present ’.—Mr Pratt, J. C., and 
Mr. Crouch A. J. C. 

TINDOOMaL NAR.AlNDAS— Applicant 


versus 


S Al) H U R AM A^I BOOM A L—Opponent 

Criminal Procedure Code {Art V of 1898), ss. 437 
4Z9—PcvUion (Criminal)-Interference di.<cretionar,j -^ 
Belated application not to be entertained—Sind Judicial 
Commissioner Court Rules, R. C'h.Xi’’, 
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Interference by revision in criminal cases is purely 
discretinnary. Rule ii. CliapterXV,ofthc Court Rules, 
which re(|uires tlmt revision applications are not to be 
admitted iinless prosentcil within sixty days of the 
dc<ision under objection, indicates that the Court 
will refuse to interfere in the case of a belated 
a]iplicati(*n. 

The object of the rule is to prevent stale applications 
bein'; made and toobviatc tlie hardship that would 
ensue to accused jiersonsif the finality of a criminal 
order were left in donht for a Ion" time. 

Mr. P. T’. ^^clnerny, for the Applicant. 

The Fitbh'c FyuHcnior^ for the Crown. 

"Mr. Wadh-Kinal Oodhemtu^ fer the Or- 

por.ent. 

JUDGMENT.—This is au application for 
revision of an erder made by the District. 
Magistrate on the 24tli July refusing under 
sfction 4:')7 to oidcr further iiiqaiiy into 
a case of clieating which had been discharged 
by the lUsident ilnglstrate, Uarkana, on 
the 5rh April. 

By the rules of this Court, revision appli¬ 
cations are not admitted unless presented 
within sixty days (f tl.fi decision under 
objection. The ob.itct of this rule is to 
prevent stale applications being made ai,d 
t() fd)viato the bnidship that would ensue 
to accused persons it the Hnality of a crimi- 
nal order were left in doubt for a long time. 
Interference ly revi-siou in criminal cases 
is purely niscrelionary and the rule indicates 
that this Couit will, in the exercise of that 
discretion, refuse to interfere in the case 
of a belated application. 

Here the applicaliur, if ti-eated as a revi¬ 
sion of the Distiict Magistrate's order, is 
made only one oi two days wilbin tlie period 
of GO da>s. Hut it is in substaiice an appli¬ 
cation to levise tlie order of the Uesident 
Macii-tinte—for tl.is tT)n»t ha.s concurrent 
jui i.-=:dic1 ion witli the Distiict Magistrate 
under section TJT. Uegaidcd as such, the 
n])plication is ma<le neatly six montlis after 
tlie decision ui.iler ohjtclioii. 

On tliis giouml alone, we tliir.k it our 
duty toiefiise to (nteilain the application, 
which is, tliciefoie, di.sinisseil. 

.. I pjdica t io)t d is in issed . 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Application No. 146 

OF 1911. 

Novenaber 17, 1911. 

Present:—Mr. Pratt, J. C., and 
Mr. Crouch, A J. C. 

EMPEROR— Proseoctor 

tersMS 

MAHRAM DHANIBUX— Applicant 
Cfitnin'il Froceditre Code {Act I of 1898), s. 526 — 
Tiansfcr ofcnsc^Viscbarge oj crosi-caae. 

Tt»o fact tliat a Magistrate has discharged a cross- 
cass between the same parties is not per se a sufficient 
groninl for transferring a case from his Court. ^ 

When the Magistrate has hoard evidence in both 
C 3 S 05 , which he is not keeping distinct in bis own 
mind, and lias dischargea the one case on the evidence 
that lie has heard in both cases, that is not a suffi¬ 
cient reastin for transferring the other case troni Ins 


Court. 

Ci'<nvn V. Ktiind, 1 S. L. lb 3/; 8 Cr. L. J. lo9, ex¬ 


plained and distinguished. , 

R-ijuni Knutn v. Emperor,‘iG C. 904; 10 ‘ r. L. J. 244; 
3 Ind. Cas. 88, distinguished. 

Mr. Isardos Ondharnin, for Die Applicant. 


The Public Prosecutor^ for the Crown. 

JUDGMENT.—The Di.slricb Magistrate 
has transferred this case which was institut¬ 
ed in the Court of the City Magistrate, 
Shikaipur, on the ground that the Magistrate 
had discharged a cross case between the 


same parties. 

This was not per se a sufficient ground 

for transfer in view of 

Court in Crown v. Kamil (D- Hut I lete 

the Maeistrate adopted » ''’’'f. 

indicated that he was not ‘ "J.' j 

denee in the eases dUt.ncf m Ins own mind 
fJr he heard the prosecul.on ev.denoo .n 

tt.e one case alter the prosecufon evidence 
i„ (he other and appeared o decide 
the one case, wliich he discharged on the 
evidence tliat he had heard in bolli cases. 

Tbift fact distinguishes the case from iroun 

T. Kavnl (1) nnd from that of liojnni 

Kotdii T. Emperor (2). 

b'uiilier, as tlie City Magistrate hns been 

traiisRirfd from Shikarpur, the case will 
nnv event, to be heard by another 


ilagistrate. 

We do not, therefore, thick it necessary 
to interfere and dismiss the apilication. 

A rpJicaticn disvi issed, 

(1) 1 S. L. R. 37; 8 Cr. L. J. ir-9. 

(2) iU C. 9C4; 10 Cr. L. J. 244; 3 Iml. Cas. 8S. 
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SIND JUDICIAL CCMMISSrONBR’S 

COURT. 

MrsCEbLANEOus Appbal No. 25 ov 1911. 

October 13, 1911. 

Present: —Mr. Croacb, A. J. C. 

Messrs. DONALD GRAHAM and Co.— 

Pt AINTIPFS 
versus 

KEWALRAM GHANSHAMDAS and 

OTHERS—Defendants. 

^Sandion io prosecute—Ohjed being to enforce pay- 
inent of debt. 

Sanction to prosecute should not be "ranted if it 
appears that it i.s not to be used bona fide for the pur* 
pose of obtaininpr <a conviction, the object being to 
enforce payment of a decree. 

Mr. Vi'pchowl T. O/Ao, for the Plain¬ 
tiffs. 

I^Ir. Wadhumal Oodharairiy for Defendant 
Harhhapwandas. 

JUDGMENT.—This is an application 
under section 195, Criminal Procedure Code, 
for sanction to prosecute H-irbhaffwandas 
Ghansharadas for making certain false 
statements when giving evidence in Suit No. 
253 of 1909 on the 3rd August. 1910. 

Plaintiffs had obtained awards against 
two films Bhagwandas Asaanand and Co. 
and Bhagwandas Kewalram and Co., for 
large sums. Harbhagwandas objected to 
the filing of the awards as against him- 
self on the ground that he was not a 
partner, but merely a manager on c'‘niiiii8- 
sion. 

The statements, in respect of which 
sanction to prosecute is suuglit, are all, 
directly or indirectly, to t!'e effect that ho 
was not a partner'. It was found by the 
Court (Waley Cohen, A. J. C.) tliat he was 
a partner. Tlie judgment is dated 17th 
August. 

An appeal was filed, but was rejected on 
the ground that no appeal lay. An ap¬ 
plication of revision was also i-ejeeted, 
the order being pas.sed on the Stli June 
1911. 

This application was tiled on the 3i'd 
Augu.st 1911. 

No order was passed by Mr. IValey 
Cohen, under section 476, Cb-iminal Pro¬ 
cedure Code, nor does it appear to have 
been suggested by the plaintiffs that such 
order should be passed. As all the evi¬ 
dence in proof of the alleged offence is 


under the direct control of plaintiffs, or 
their guarantee brokers, the Court would 
have naturally been disinclined to order a 
prosecution, even if perfectly satisfied that 
perjury had been committed, unless assured 
that the plaintiffs would do their utmost to 
obtain a conviction. 

Not only was no such assurance given, 
but there was ground for supposing that 
there would even be a reluctance on the 
part of plaintiffs to press a cliarge; for, 
Bhagwandas, one of the partners in both 
debtor firms, is the guarantee broksr who 
introduced the business, and who is, either 
solely or as a partner, actually responsible to 
make good any los.'i. It was stated iu argument 
by Mr. Wadhumal and not contradicted, that 
the real creditors are not Messrs. Graham 
& Co. bob Mie guarantee brokers. U is, 
therefore, at least possible that Mr. Cohen 
felt that a prosecution would probibly end in 
an acquittal, through no proof being offered. 

On the 25r'h Octob.?r 1910, all the mom- 
bers of the two debtor firms, including 
Harbhagwandas, signed a reference to Arbi¬ 
tration in favour of Messrs. Nebhundas 
Nicliumal and Dipchanl T. Ojha. Iti the 
reference, the order of the Court filing the 
award appear.s to have beeu treated as con¬ 
clusive; b it Hurbhagwandas contended that 
be was at any rate liable only for his proper 
sliare. N > stay of execution had bean 
granted. Mr. Dipeband, who was acting 
thiMughout as Pleader for the judgment- 
creditors, appears to liave spent the year iu 
lialf-eoaxing, Iialf tiireatening Hurbhagwan- 
das to settle up. Tiie latter .stipulated that 
he should receive an ab3>lute quittance of 
the judgment-debt in return fora lump 
sum representing his alleged sliara. Mr. 
Dipchaud was urging him t> withdraw his 
appeal, an<l to produco t!ie ljook-> vviiich ware 
expected to contain c>nclu3ive ev’ldence of 
the partnership. To snch good effect did 
Mr. Dipcaand art as tlie kind friend that lie 
states tlrat Harbhag.vandas admitted to him 
that he was a partner. 


A..,? application has clearly been 

filed as a last re.soun: t. The guarantee brokers 
want their m>ney, and if it ho in their po.ver 
to luld over their deb-n* the threat of im- 
prisonment, it is prohible that he will make 
far^ more earnest endeavours than lie |,fi 3 
hitnertj to satisfy rheir decree. Bub I feel, 
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no coofidence whatever, that the sanction, if 
grranied, will be used, bona fide for the par* 
pose of obtaining a conviction. It will on 
the contrary, 1 feel sure, be used for the pur* 
poses of enforcing payment, and if payment 
be obtained, it will probably be on the under¬ 
standing that the prosecution is not pressed. 

I consider, therefore, that the sanction 
should not be granted. Application rejected. 

Application rejected. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 9 op 1912. 

CfiMiNAL Revision Petition No. 9 op 1912. 

May 2, 1912. 

Present: —Mr. Justice Sundara Aiyar. 

SENGODAN and others—Petitioners 

versvs 

EMPEROR— Respondent. 

J'tnal Code (Ad XLV of 18‘^0), 147, 29C-C<?us»'«./ 

to n reliijiou^ jyfocegston—Iiiyht of wembers 
of a couimuuiti/ to pasg in io-ocdgion oI(}7ig the public 
dreets -Agsaultiug metuberg of pi'oceg.tion — Jtioting^ 
Common o'?jccf. 

Tlie tnembers uf a religious community or deiiomi- 
nation have every right to pass through the King’s 
Highway in ]uocession for purposes of religious 
worship, 

Kiind/ignuun;/ Mitdoli v. Snbrogn ifittlnli, 32 M. 478, 
1 Ind. Cas. 716; 19 M. L. .t. 617 and Mnnitadn 

,\fudo}i V. NdUnija (ioundaii, 32 il 527; 19 M. L. J. 
467; 6 M L. T. 28'"'; 4 Ind. Can. 870, referred to. 

Assaulting a religions procession with the common 
object of disturbing it, amounts to rioting. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, praying the 
High Court to revise the judgment of the 
Ist Class Magistrate of Karur, in Criminal 
Appeal No. 59 of 1911, confirming the 
ox)nviction and sentence passed on the 
petitioners by the Stationary 2ad Class 
Magistrate of Karur, in C. C. No. 279 of 
1911. 

FACTS.—The facts of the case are clear 
from the following judgment of the Appellate 
i\lagistrate : — 

The appellants have been convicted of 
rioting, causing disturbance of a religious 
as.cembly, and hurt, and sentenced to rigorous 
imprisonment for six weeks each by the 
Stationary Sub-Magistrate, Karur. 


2. On 5fcb May 1911, the Vettuva Gouudens 

of Pogalur conducted a worship, and carried 
a procession of their Kandiammau along the 
streets. When the procession turned into 
the south street, stoues are alleged to have 
been pelted by a large body of Pallas 
assembled in their rnandn and in one or two 
lanes in the neighbourhood. Two of the 
Vettuva Goundens, viz., 5 and 9 P. Ws., were 
hit by the stones, some of the drums were 
torn by the stones that fell on them and the 
procession had to be given up owing to the 
confusion engendered by the riot. 

3. The origin of the disturbance, as 
abundantly proved, i.s this. There was a 
dispute between the Pallas, to which com¬ 
munity the appellants belong, and the 
Goundens regarding the employment of 
Chuklers by the former to beat drums. The 
Parayas, who had always been beating 
drums for the Pallas, refused to do service 
in fuoeraU, and the PalUs had in conseqa* 
eoce to discard the Parayas altogether and 
employ Chuklers in their stead. The 
Vettuva Goundens had either real or fancied 
grievance is not having been consulted ab:)ut 
the change. It is in the evidence that after 
one marriage had been celebrated by the Pallas 
with Chuklers’ music, the Vettuva Goundens 
took it in their heads to object (o a second 
wedding procession marcliing in their streets 
with Chuklers playing the drums. This was 
smie little time before the present riot. There 
were petitions and counter-petitions about it. 
Meanwhile, the Vettuva Goundens arranged 
this procession of their deity. The Pallas, 
exasperated by the opposition which they 
had encountered from the Goundens, were 
apparently determined to revenge themselves 
by throwing stoues at, and scattering this, 
procession. 

4. There can be no doubt that a riot did 
actually take place on the night of the 5th 
May last. The case for the appellants is that 
the Goundens organised the procession in 
order to adord a pretext for attacking them, 
and that as soon a.s the procession turned 
down the south street, the P. NTs. set down 
the deity and went back armed with sticks to 
the PdUas’ 7nand'n\ fell upon them and 
wounded three or four of them. 1 consider 
it very probable that the Goundens did 
atta-'k the Pallas. But as a defence to this 
case, I regard it as unimportant, as the 
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evidence makes ifc quite clear that the Pallas 
pelted stones first at the procession and 
disturbed a religious assembly which was 
perfectly lawful. 

5. The appellants* Vakil has taken an 
important objection to the conviction, viz.^ 
that the Sub>Magistrate has failed to specify 
the common object of the rioters. I should 
hold this objection valid but for the fact 
that both in the charge and in the judgment, 
unlawful common object has been sufficiently 
indicated and the appellants do not appear 
to have been prejudiced in their defence 
by the omission to specify it in terms. The 
common object, to state it precisely, was 
voluntarily to disturb an assembly lawfully 
engaged in the performance of a religious 
worship. In pursuance of this common 
object, it is proved that stones were pelted, 
and hurt was caused to two of the prosecution 
witne.ssea Nos. 5 and 9, and 14th P. W. proves 
that the drums beaten by the p'irayfis were 
torn. 

Dr, S. Sivaminntkan^ for the Petitioners. 

Mr, J. L. Rosario Ac‘:Dg Public Prosecutor, 
for the Crown. 

ORDER.—In the face of the rulings iu 
Kandnsawmy 'Muduli v. S^ihraya 'Mtidali Tl) 
and Mannoda Mudali v. Nalhy i Goundan (2), 
I cannot say that the prosecution p?\rty was not 
lawfully engaged in religiou.s ceremonies 
when going along the public road in proees^ 
siou. Besides, I may observe that there 
can be no dojbt on the findings that the 
accused combined with the object of assault¬ 
ing and causing hurt to the prosecution 
parly. That would be sufficient to justify 
their conviction for rioting. lam unable to 
say that the sentence is excessive. 1 dismiss 
the revision petition. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Application No, 143 

OF 1911. 

November 9, 1911. 

Present-. —Mr. Pratt, J. 0., and 
Mr. Hayward, A. J. C. 

EMPEROR— Prosec OTOR 

versus 

KADIRBU i vnlad DILU— Aocojed. 

Culpable homicide—Wife detected in act of adultery 
and killed — Sentence. 

Wife-murder is so common an offence in Sind that 
deterrent sentences should be passed in all such oases, 
cv^en where the husband has killed his wife in the 
provocation that he detected her in the act of com¬ 
mitting adultery. 

The Public Prosecutor^ for the Crown. 

JUDGMENT.—The accused has been 
convicted on bis own plea of culpable 
homicide nob amounting to murder and has 
been sentenced to three years* rigorous im¬ 
prisonment. 

Tbe accused killed bis wife bscause, as he 
alleges, be detected her in the act of commit¬ 
ting adultery. OrdiuaTily, the sentenca 
inllicted would be sufficient having regard to 
the provocation. But wife-murder is so 
common an offence iu Sind that we think it 
necessary that deterrent sentences should be 
passed in all such eases. It is important that 
the impression should not be formed that 
the life of a woman can be lightly taken under 
any circumstances. 

We, therefore, enhance the sentence to 
one of rigorous imprisonment for five 
years. 


Petition disrnisse ly 

(1) :)2 M. 478; 1 lud. Cas. 716: 19 M. L. J. 617. 

(2) 32 M.527} 19 M. J. L 467} 0 M. L. T. 285; 4 
Ind. Caa. 870. 


Sentence enhanced. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Petition No. 149 

OF 1911. 

November 16, 1911. 

PresfM^:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 

IMPBRATOR 

versus 

AKIDULLAU lalad AZIZULLAH^ 

Accoseo. 

Vcnnl CndefAct XLK of ISCO), s. 427—Mischief—An 
•lone negligently—Criminal Procedure Code (Act V of 
IH9SJ, s.^ib—lniprhoniiient in default of fine —Con- 
current sentences. 

Where the accused is only Ifuilty of negligence, he 
is not liable to bo convicted of mischief, '’for that 
otfence imports tliat the act was done wilfully. 

Qitceu.Knu.ress v. Shaikh Raja, 9 B, 173 , followed. 

Sentences of imprisonjnent in default of tines im. 
posed for two or more olYonces cannot be directed to 
run concurrently as not being justitied bv section N 5 , 
Criminal Proceilure t’odc. 

The Fublic i’rosecutor, for the Crown. 

JUDGMENT.—The accused has been 
convicted gf rash and negligent driving under 
section 279, Indian Penal Code, and also for 
mischief under section 427 in respect of 
damage caused by such rash driving. As the 
accused was only guilty of negligence, he was 
not liable to he convicted of mischief 
—for that offence imports that the act 
was done wilfully—see Queen-Etnpress v. 
^hfiikh iiajn (1). Again, the Magistrate has 
imposed a fine for each offence and has directed 
the teims of imprisonment in default of the 
fines to run concurrently. Such an order is not 
justihed by section ;35, Criminal Procedure 
Code. In ca.se of pmt payment of tlie 6ue, 
it would bo ditlicult to estimate what portion 
of wl)ich term of imprisonment should 
terminate under section 69, Indian Penal 
Code. 

\Ve, accordingly, confirm the conviction and 
sentence under section 279, Indian Penal Code, 
and rever.se the conviction and sentence 

luider section 427. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 267 of 1912, 
Criminal Revision Petition Nc. 221 

OP 1912. 

Jnly 18, 1912. 

Present: —Mr. Justice Ay ling. 

LAKSHMINARATANA REDDI— 

Petitioner 

versus 

GNANAPRAKASA MUDELIAR— 

Respondent, 

Criminal procedure Code {Act V of 1898), ss. 145, 
146 Possession — Proceedings—Appointment of Receiver 
before completing inquiry under section 145—Jurisdic¬ 
tion. 

An order by a Magistrate, appointing a Receiver 
under clause (2) of section 146 of the Criminal Proce¬ 
dure Code, before completing the inquiry under 
section 145 of the Code, is aitj'a vires and without 
jurisdiction. 

Petition, under aeotions 415 and 4$9 of the 
Criminal Procedure Code, praying the High 
Court to revise the order of the Sub-Di¬ 
visional Magistrate, Cuddalore Division, dated 
1st May 1912, attaching certain lands in 
dispute under proviso 2, clause (4) of sec¬ 
tion 146, Criminal Procedure Code and ap¬ 
pointing a Receiver to manage the property. 

Mr. P, 7?. Narayari'tsawmi lyer^ for the 
Petitioner. 

Dr. S. Sivaminafhati and Mr. O. S. Bnma- 
chandrter^ for the Respondent. 

ORDER.—A Magistrate is only empowered 
to appoint a Receiver under clause (2) of 
section 146 of the Criminal Procedure Code, 
f.e., after termination of the inquiry as to 
possession conducted under clause (4) of 
section 145. The order sought to he revised, 
so far as it relates to the appointment of a 
Receiver, is ultra tires and is hereby set aside. 

The records will be returned to the Magis- 
trate at once and he should complete bis 
inquiry under section 145, Criminal Proce¬ 
dure Code, with the least possible delay. 

Order set aside. 


(1) 9 B. 176 


Se7itcuc€ reversed 
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In re TAIIRSAUBB ALLIBAHEB JHAGIRDAK. 

BOMBAY HIGH COURT. 

Criminac. Refbrbncb Ho. 19 cf 1912. 

March 28. 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Heaton. 

In re VAZIRSAHEB ALLISAHEB 
JHAGIRDAR—Applicant. 

Criminal Procedure Code (Act V o/l898). s. 188— 
Extradition Act (XT of 1903), ss. 7, 22— Indian 
(_Foreign Jurisdiction') Order in Council, 1902— Extradi¬ 
tion Rules, r. 3— Political Agent—Warrant issued on 
requisition of Native State^Accused surrendering of his 
ow)n accord-—Certificate granted hy Political Agent for 
trial of accused in British India—-Subsequent recall of 
certificate —Accused ordeied to be tried tu Native State — 
Practice. 

The Authorities of a Native State made a requisition 
to the Political A{?eut, who was also the District 
Magistrate of Bijapur, for tlio surrender of an ac* 
cased. The Political Agent issued a warrant under 
section 7 of the Extradition Act, for the arrest of the 
accused, who surrendered of his own accord and the 
warrant was accordingly returned unexecuted. Then, 
upon the application of the accusel, the Political 
Agent issued in his favour a certificate under sec* 
tioa 188, Criminal Procedure Code, to the effect that 
the accused should be tried in British India. Subsc* 
quently, the Authorities of the Native State pressed 
for the man’s surrender and the Political Agent, 
yielding to that pressure, finally ordered that the 
accused be tried in the Native Stat^: 

Held, that the Political Agent had no power to 
cancel the certificate already granted and that the 
subsequent order for tho trial of the accused in the 
Native State must be set aside. 

In re Hormusji Nasarwanji, (18H61 Urep. Critn, 
Can. 2.53, followed. 

Eulo 3 of the Rules under the Indian (Foreign 
Jurisdiction) Order in Council 190i and under sec* 
tion 22 of the Extradition Act does not control sec¬ 
tion 188, Criminal Procedure Code. 

The Rule contains a reiuindor to Political Agents 
of their duty to consitler the admissibility of issuing 
a certificate prior to issuing any warrant. 

A certificate under section 188, Criminal Procoduri? 
Code, can be issued even after a warrant has already 
gone oul. 

Criminal Reference made by the Distiicfc 
Judge of Bijapur. 

Mr. D. A. Khare, for the applicant. 

Mr. Q. S. Rao, Government Pleader, for 
the Crown. 

JUDGMENT. 

Batchelor, J.—This is a Reference by the 
learned Sessions Judge of Bijapur who 
submits for the orders of this Court the 
petition of one Vazirsaheb valad Allisaheb, 
■who prays that he may be tried by the 
First Class Magistrate of Bijapur for the 
offence imputed to him under sections 395 
and 109, Indian Penal Code, and may not 
be sent for trial to the Authorities of the 


Jath State. It appears that in September 
1911, the authorities of that State made a 
requisition to the Political Agent, who is also 
the District Magistrate of Bijapur, for the 
surrender of Yazirsaheb in reference to this 
charge. On the 2l3t September, the Poli¬ 
tical Agent issued a warrant under .section 7 
of the Extradition Act (XV of 1903) 
The accused, however, surrendered of bis 
own accord and the warrant was returned 
unexecuted. 

Then, upon the application of Vazirsaheb, 
the Political Agent issued in his favour a 
certificate under section 183 of the Criminal 
Procedure Code, to the effect that Vazirsaheb 
should be tried in British India. 

Subsequently, however, the Jath Authori¬ 
ties pressed for the man’s surrender, and 
the Political Agent yielding to that pres¬ 
sure passed his final order in these words: — 
“As the Chief wishes the case to bs tried 
in his Court, it must be tried there.” It 
is against that order that Vazirsaheb’s peti¬ 
tion is directed, and the learned Sessions 
Judge was of opinion that the petition was 
well founded and should be allowed. I am 
also of that opinion. No point was taken 
at the Bar as to this Court’s jurisdiction, 
and we must, theretore, decide the matter 
ou the assumption that we have jurisdiction. 

I mention this so that ir raa5^ be clear 
that no question of jurisdiction has 
been argued or determined. The case, as the 
learned Judge observes, resembles In re 
HonnusH Nasarwanji (ll in all material 
particulars, and the Government Pleader con¬ 
ceded that unless he could distinguish that 
case, the decision must go against him. He 
sought to distinguish it by reason of the rules 
issued by the Governor* General in exercise of 
the powers conferred by the Indian (Foreign 
Jurisdiction) Order in Council, 1902, and 
by section 22 of the Indian Extradition Act 
(XV of 1903). These rules will be found 
at page 1^31, V'ol. Ill, of the General 
Statutory Rules and Orders. Rule 3 provides 
that if the accused person is a British 
subject, the Political Agent shall, before 
issuing a warrant under section 7 of the 
said Act, consider whether he ought 
not to certify the case as one suitable for 
trial in British India.” Relying upon these 
words, Mr. Rao has contended that the 

(1) (18S6) Unvop. Crira. Gas. 253. 
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rale in substance provides that if a certificate 
lias to be issued at all by the Political Agent 
under tlie first Proviso to section 188, 
Criminal Procedure Code, that certificate must 
be issued before and cannot be issued after 
a warrant has already gone; in other words, 
that any certificate issued, as was the carti- 
ficate here, after the issue of the warrant, is 
bad in law. I am, however, unable to take 
that view. It appears to me that the direc* 
tions or admonitions contained in rule 8 
neither ontrol nor purport to cmtrol section 
18S, Criminal Procedure Code. 1 rather 
read rule •» as containing a reminder to 
Political Agents of their duty to consider 
the advisability of issuing a certificate 
prior to issuing any warrant. But I 
cannot import into this admonition 
any rule of law that a csrtificite issued 
after the warrant would be of no effect. It 
appears to me, therefore, the ground fails 
upon wliich Jn re Ilonnusji Nasarwanji (1) 
was sought to be distinguished. It follows 
tliat we must abide by that decision and 
athrm the Sessions Judge’s view with the 
result that Vazirsaheb will be tried by the 
Magistrate in Piitish India. 

Heato>j, J.— I agree in this order, because 
I have no doubt whatever that, if we have 
jurisdiction to make an order at all, that is 
the right order to make, and I agree that it 
is a right order to make for the reasons 
which are given hy my learned colleague. 
Nobody raised the question of jurisdiction 
and I say nothing about it, but I wish this 
to be understood that 1 do not for myself 
assume that it is certain that we have juris* 
diction. 

Pec«* 20 w affirmed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

CuiMiNAL Appeal Mo. G1 of 1911. 
(October *d7, 19:1. 

Prtwoi/: —Mr. Piatt, J. C., and 
Mr. Fawcett, A J. C. 
IMPKRATOU 

versus 

VAHIAL valad MIH MAHOMED and 
OTBKB s—A ppellants 

Cc-cicC^ct 18GO;, .'S. a-A, 302—Com/zioa 


infention-^lSvidence—hy hatchet^HitHng hy 
6tick another person—Death of the person assaulted. 

A. struck B. w’ith hatchet. B. fell down where* 
upon C. hit B. and B. subsequently died: 

/ichl, tliat it was not a necessary inference that C. 
hai a common intention with A. to kill B. 

Goiiridas Namasudra v. Emperor, 36 C. 059; 13 G. 
W. N. 080; 10 Cr. L. J. 186; 2 Ind. Gas. 8tl, re* 
ferrod to. 

Mr. Achihingh M. Aloini, for the Appel* 
lants. 

The Public Prosecutor, for the Crown. 

JUDGM&jNP.—W e 393 no reason to dis- 
agrea with the fiidiog of the Sessions Judge 
an i the two Assessors tlia/ all the four accused 
took part in the assault which resulted in 
the decaasei’s daibh. We cjucup in cun* 
sidaring the miin ppoaecution evidence 
reliable and in diabelieviug the defence of 
alibi set up. 

0.1 the evidence, the accused No. 1 has 
been rightly oavicbed of mirder anl we also 
see no reason to interfere with the con¬ 
victions and sentences in the case of accused 
N >3. 2 and 4. 

As regards accused No. 3, the view taken by 
the lower Court is that the fact of his strik¬ 
ing the deceased after he had fallen from the 
blows with the hiibchet inflicted by accused 
No. 1, shows that his intention was similar 
to that of accused No. 1. We think, how¬ 
ever, that there is a reasonable doubt whe¬ 
ther the common intention of the accused, 
when they came up at Ohakar s instigation, 
was more than one to cause grievous hurt 
to the deceased. Having regard to the fact of 
accused No. 1 being armed with a hatchet, a 
common intention to inflict grievous hurt 
with it, is a legitimate presumption in the 
circumstances but the evidence does not 
appear sufiScient to justify a finding that there 
was a common intention to kill the deceased 
and we concur with the Sessions Judge in 
considering it unsafe to rely on the state¬ 
ments that Chakar actually told the accused 
to kill him. The fact that the accused Np. 3 
subi»equently struck deceased with a stick 
does not, in our opinion, soffice to make 
him guilty of murder under section 302 read 
with section 34. Indian Penal Code, Cf. 
Oouridas Namasu Ira v. Emperor (1). We 
accordingly alter the conviction in his case 

(1) 36 0. 659; 13 C. W. N. 6S0; 10 Cr. L. J. 186; 

2 lud. Cus. 841. 
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to one of voluntarily causing grievous hurt 
by a dangerous weapon under sections 326 
and 34i, Indian Penal Code, and sentence him 
to suffer rigorous imprisonment for five 
years. 

GonvictCon altereh 


BOMBAY HIGH COURT. 

Criminal Appeal No. 516 of 1911. 

March 22, 1912. 

Presenti —Mr. Justice Batchelor and 
Mr. Justice Heaton. 

EMPEROR —Opposiie Part? 

versus 

TUKARAM MACiHART —Accosed. 

Penal Code (Act XLVof 18G0), s. 401— Qang ansoci- 
aied for habitaal theft—Evidence—Previous convictions 
of individual, relevancy of, 

Whou, under section 401 of the Penal Code, it has 
to be determined whether a party of accused persons 
constitute a gang of persons associated for the pur¬ 
pose of habitual theft, evidence that each individual of 
the party is a convicted thief, is relevant evidence for 
the purposes of that ((aestioii. 

That evidence can be tendered whether before 
or after tho prosecution have established the associa¬ 
tion. 

Bonai v. Emperor, 38 C. 40S; 9 Ind. Cas. 555j lo C. 
W. N. 461? 12 Cr. h- J. 97, referred to. 

Mr. Branson, with him Mr. D. TV. Pilgam- 
kar, for the Accused. 

Mr. G, Rio, Government Pleader, for the 
Crown. 

JUDGMENT.—The 21 appellants before 
the Court were charged before the Sessions 
Judge, together with one other accused parson 
who was No. 15, under section 401 of the 
Indian Penal Code, with the offence of belong¬ 
ing to a gang of persons associated for the 
purpose of habitually committing theft or 
robbery. The 21 appellants were all convict¬ 
ed by the Sessions Judge of that offence, and 
hence their present appeal. The nc* 
cased, who was No. 15 before the Sessions 
•ludge, was acquitted by him. The assessors 
were for acquitting accused Nos, 5, 12 and 20 
out of the 22 persons indicted. But, as the 
learned Sessions Judge has pointed out, 
they were unable to give any reasons why 
these three accused persons, Nos. 5, 12 
and 20, should be held to stand ou any 
different footing from that occupied by the 
other accused excepting No. 15. It may be 
added that no attempt has been made by the 


§11 

learned Counsel here to suggest that the case 
of accused Nos. 5, 12 and 20 is in any way 
different from the case of the other appel- 
ants. 

In examining the evidence upon which 
these appellants have been convicted, we start 
with this, that they are related to each other; 
that they are inhabitants of the villages of 
Rui in Satara and of Vadgaon, Karanje, 
Baburdi and Morgaon, in Poona, and that 
all belong to the tribe known as Bhamtas or 
Uchlas. Now this record shows, what is 
otherwise familiar learning to those acquaint¬ 
ed with these districts, that the Bhamtas are 
a tribe of thieves. By that I do not suggest 
that they are to be convicted merely because 
they were born into a certain class of 
people, but I do suggest that their connec¬ 
tion with this particular tribe is a fact 
iu favour of the prosecution. This record 
shows that of recent years the Bhamtas have 
specialized in running train thefts where their 
raethodi are so distinctive that their handi¬ 
work can be recognized without difficalty by 
Police officers concerned in such investiga¬ 
tions. 

Mr. Branson for the appellants, who has 
said everything on behalf of his clients that 
ingenuity would suggest, has dealt with the 
case rather on its broad aspects than in 
minute detail. \Ye t!>ink that that is the pro¬ 
per way in which the case should be approach¬ 
ed, and we propose to follow the learned 
Counsel in that respect. For, it seems to us, 
no good purpose would be served by 
any attempt to analyse the evidence iu its 
hearings against each individual accused, 
inasmuch as the evidence of identification 
and of association is clear and uniform 
against all the accused. By that we mean 
that the evidence is good against any one 
accUvSed as it is against all the others ; nor 
has there been any argument before us that 
the evidence is comparatively weak or 
inconclusive against any particular accused 
person. 

Iu discussing the question as to the 
manner in which the evidence in such a case 
as this should be assessed, the learned 
Counsel has drawn our attentiou to several 
cases of which we need ouly refer to that 
which is latest in time, uamley, Bonai v. 
Emperor (1). The passage to which Mr, 

(U 38 C. 40S, 9 Ind. Caa. 555; 15 C. W. N. 461; 12 
Cr. L. J. 97. 
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Branson more particularly referred is as 
follows (page 411) : 

In cases where the other evidence has 
established association for purposes oF 
habitually committing theft, evidence oF 
previous convictions, whether for offences 
against property cr for bad livelilmod, has, 
we 6nd, always been admittel, not as 
evidence of character, but as evidence of 

habit,” ^ 

It seems to us that for the purposes of the 
present appeal, it Is unnecessary that we 
should go a step further than the Calcutta 
Judges went in that case. At the same time, 
if the meaning of the passage which we have 
cited, is that no evidence of pievious couvic- 
tions is admissible until the prosecution have 
aflirmatively established the association for 
the purpose of habitually committing theft, 
then we are doubtful whetlier we should be 
able to follow that ruling if the point arose 
for decision. For it appears to us, with 
giea^. respect, that where the question is, as it 
is, under section 401, Indian Penal Code, 
whether a party of accused p.TSons consti¬ 
tuted a gang of persons associated for the 
purpose of habitual theft, evidence that each 
indivi<lual of that party is a convicted thief 
is relevant evidence for tlie purposes of that 
question. And svhether tlmt evidence is 
tendered before or after the prosecution have 
established the association, seems to us to he 
a matter of no particular moment. We 
undeKstand that is the view which comniended 
itself to this Court in the unreported Criminal 
Appeals Nos. 207 of 1910. 

Then. Mr. Branson was .successful in point¬ 
ing out two or three instances wliei-e matters, 
wliich were not admissible in evi<lence, have 
been admitted by the learned Sessions Judge. 
Of these matters, the ordy instnnee which, we 
think, calls for particular notice is the 
testimony of the witne.sses Mahamadsba, 
Sheikii Faizilla and Manlabuksh vihni 

Vazitkhan (Exhibits 293 and 294). Ihe 

learned Counsel has contended that their 
testirirmy should not have been received 
upon the record inasmuch as they were 
examined in Calcutta in the ab.sonce of the 
accused who at that time were under arrest 
in Koregaon. The Government Pleader has 
ftdMiitled his inability to defend the admission 
ot tlu8 evicieiice, we must, therefore^ lay 
it out of our consideration. Apart from that, 
we do notthinlc that anyting has been admit¬ 


ted which, being inadmissible, is likely to have 
aoy effect in the decision to be pronouacj-i. 

It must be observed that the evidence in 
this cise is cumulative, or to vary the simile, 
it converges from various points to the one 
conclusion which the prosecution seek to 
establish. 

Speaking quite generally, the effect of the 
evidence which tho prosecution have crlled 
is this : that these appellants, members of the 
Bhamta tribe as described, and residents in 
the villages of Sataraand Poona, are found as¬ 
sociated in remote parts of India, moving about 
in disguise as Mar.vari merchants,giving false 
names and carrying with them tlie usual 
implements of Bhamta gang-thieves, that is 
to say, special canvas bags for the receipt of 
stolen property, together with knives, scissors 
and packing needles, sncH as would be 
useful in first rifling and then repairing the 
bags in which the Indian Railway travellers 
are accustomed to carry about their moveable 
property. 

So far, we think, we have said nothing 
wliich Counsel for the appellants has doubted 
or contested. And the point which we wish 
to make is that no explanation whatever is 
offered by these appellants as to their 
expatriation in those distant parts of India or 
the manner of their livelihood there. 

[After discussing the evidence in detail, 

their Lordships proceeded:—j 

It appears to ns upon this evidence that 
the prosecution have very satisfactorily 
eUablished that there wai an association 
between tliese accused persons, probably 
including also other members of their tribe, 
and that the object of th.at association was 
to live by committing thefts principally in 
Railway trains. 

If further support for this view were 
desired, it is, we think, alforded by the mono¬ 
tonous record of convictions which the 

accused’s previous history supplies. 

■* * * * * * 

It appears to us that all this evidence, 
wliich I liave done my best to summarise, 
leads to the irresi.stible conclusion that these 
accu.sed per.sons wrre associated for no other 
purpose than to prey upon society by petty 
thieving. The only alteration whioU it 
seems to ns desirable to meke in the learned 
Sessions Judge’s order is in regard to the 
sentence of transportation for life which he 
has passed upon the accused No. 22, Mari 
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Parsa. ^ As we have said, against this asoused 
there is only one conviction of theft and 
that occ'jred in March 1910. It appears 
very doubbfal whether that cjnvicfcion shoald 
be used for the purpose of calling in aid the 
provisions of section 75. But in any case, 
we think that this accused’s history does 
nob warrant the imposition of so severe a 
sentence. We, therefore, alter his sentence 
to one of seven years* rigorons imprisonment 
under section 401, Indian Penal Code, and 
in all other respects, we dismiss these appeals 
and confirm the convictioi.s and sentences 
recorded by the learned Sessions Judge. 

We wish to say in conclusion that we are 
much indebted to the le<arDed Government 
Pleader for the impartial and thorough¬ 
going manner in which he has laid before the 
Court this somewhat difficult and complicat¬ 
ed case. 

We are also of opinion that the result of 
^his case reflects very great credit on the 
Police Officers who were entrusted with 
the laborious task of its investigation 
Convictions and sentences with one 

e.xccption confirmed. 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

Criminal Appeal No. 95 r b 1911. 

December Id, 1911. 

Present: —Mr. Croud), A. J C. 

EMPEROR— Opposite Pautv 

versus 

BECniA-U sO'J OK .lES^A — .Ippki.lant. 

pt'uul Code (Act Xl.V of ISrO), 408 —A’i./zV/;/,/ 

mm If a married troman — ^!‘seuli(tl t nifredlenf.'* ~ t'ri'. 
deuce—Proof of uiarriai/e—Slatemeitf <>/ coin I'l" i u. 
a M t. 

The tvvo ossontial ingredient.? of an olYenee nnder 
section 49S of the Penal Code ajc that the woman en¬ 
ticed away i.s the wife of the complain'int ami that 
the fact of in.an iage is known to the accused. 

'Hie mere statement of tiie complainant that the 
woman is liis wife i? not .siillicieiit erideaco of mar¬ 
riage. 

(liiecn-Kmprc/m v. Jhd Simjh, 20 A. IOC; huiterator v. 
Petcrii, 2 S. L. K. 22; 10 Cr. L. .1. 23.>, followetl. 

Qiiccii-Emprest; y. Subbnroijau, 9 M. 9, <listinguish- 
ed. 

Mr. P. V. Mrlnerny, for the Appellant. 

The Ptthlic Prosecutor, for the (Vown. 

JUDG-MENT.— In this appeal,Mr. Mclner- 
ny has taken tlie objection that theie is no 
legal proof of the mniriage; this objection 
must, I consider, be allowed. 


Two essential ingredients of an offence 
under section 498, Indian Penal Code, are that 
the woman enticed away is the wife of the 
complainant, and that the fact of the mar¬ 
riage is known to the accused. In the judg¬ 
ment, these two points should have been 
clearly laid down for determination and de¬ 
cisions should have been given thereon. But 
both facts were assumed, and there is no find¬ 
ing or discussion on either. The judgment 
is deal ly bad. 

The Public Prosecutor, however, contends 
that the irregularity has caused no failure of 
justice for the evidence on record is sufficient 
tj establish both the marringe, and the ac¬ 
cused’s knowledge of if. The following are 
the passage.s to which the Court has been 
referred as constituting proof of these 
points: — 

Jiwa fcoraplainant). Exhibit 1, ‘ My mar¬ 
riage took place 30 or 35 years ogo in my 
country.” * * “I have known Becbar, 

accused, from my youth before iny marriage. 
He knew that Jumna was my wife.” 

Ghana, Exhibit 3, age 30, * I know Ju mna. 
She is Jiwa’s wi'e.” 

Dharamsey, Exhibit 6, age 23, “When he 
(complainant) went away, he left his wife in 
the house.” 

Makanji E.xhibit 7, age 30, I know Jumna 
who is Jiwa‘s wife.” 

Jetho, Exhibit 8, age 30, “l know Jiwa 
aii'l hi.s wife, Jumna.” 

Walji, Exhibit 9. age 25, ‘T know Jumna, 
who is Jiwa’s wife.” 

Bhaga, Exhibit 10, age 60, “l know Jiwa 
and also his wife, Jumna.” * * ”1 have 

} known Jiwa for four or five years.” 

Diinna, Exliibit 21, age 45, “Jiwa's wife 
was then here.” 

Now, it is clear from the above extracts 
that the only witness, who even purports to 
have any personal knowledge of the marriage, 
is ccrnplainnnt himself and his statement 
amounts to no more than an a.ssertion on oath 
of the mixed proposition of law and fact which 
he had undertaken to prove. The statement 
of the other witnes.ses cannot, by tliemselves, 
be treated as pt'oof that .luiuna was wife of 
complainant (section 50, Evidence Act). 

The Public JTosecutor has cited the case of 
QHecn-En\press v. Snhbaroyan (1), where it 
was held that the statements of the husband 
the wife lierself, and the wife’s mother that 
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the parties had been married many years 
before, wa^i sufficient proof of the marriage,! 
there liaving been no cros.^*examination as <Oj 
the fact or validity of tiie marriage. Bat, in 
the present cise, we have only Hie statement 
of the compliinanb liimself, and it was held, 
in Quf'fn-Enipre'is v. Dili Sitigh (2), that the 
Court should require some batter evidence of 
the marriage than the mere statement of the 
complainant and the woman. In the case of 
linpunilor v. P :ferti (d), Pratt, J. C., held 
that statements by the complainant and the 
woman’s father that she was married to com¬ 
plainant, were not sufficient to comply with 
the strict ruU of proof, even tliough the 
woman had herself given evidence and des¬ 
cribed herself as wife of the complainant. 

I must, therefore, hold that the marriage 
has not been proved. 

The Public Prosecutor suggests that there 
should be a remand, but I do not consider it 
necessary. The accused has aln ady been in 
jail neaoly two months, and it is admitted 
that it would be a long and difficult matter to 
prove a marriage that had taken place 35 
yeai'.s ago in Kathiawar. 

I reverse the conviction, and acquit the 
appellant, and order him to be se/ at liberty. 

Conviction reversed. 

( 2 ) 20 A. ior>. 

(.3) 2 L. It. 22; 10 Cr. L. J. 235- 


BOMHAY HIGH COURT. 
CltlMl.NAL Al’f DAL No. 103 OF 1912. 
Maicli 14, 1912. 

Present: —iiir N. G. Chandavarkar, Kt., 
.lodge, and Mr. .lustice Batchelor. 
KM PBUOR— Opposite Part^ 


versus 

(MliiOTAliAK BABAH —Accjsed. 

A,-r.,n,'.lti>‘ -r:r;,l-'„r.’ ~Co-ri>f’f*rat{oti, imOire oi 
t'nilr A'M'«>/109, - 

Ab‘ — conspintlor ac'iHitlcU 

dJ tfthcs* 

It. fun- :i v.Hiviction c:m lio sust:iinp‘l on I u'cvulenco 
of :ui :ucoiii| litv, tlicro must bo oorioboration m 
|.:iiticnl:irsi )>y moans ol iiulepomient tcsli- 

'1 lie .loL'n-o of amount of coi roburatmn roquu-cd cle- 

jM-iiils npim till- facts of each cast*. 

'rill- pu>itiijii. coiiiioction ami gcnoral cotMiiict of an 
acciisi-il cannot bo taken a.s tiiTonlitig sniHcicut corro. 
bwwiiion; nor can tbc circumstances olicitcd in tbo ac. 


complioe’.s evidence bo held in themselves as afford* 
ing sufficient corroboration. 

A. and B , tvho wore partners, conspired to make a 
false hhata. In furtherauce of the conspiracy, B. 
went to a professional forger, C., who prepared the 
false khatn. 

A. and B. were both tried for abetment of forgery. 

B. was acquitted on the ground that the only evidence 
against him was the uncorroborated testimony of an 
accomplice. A. was convicted under sections 467, 
109 of the Penal Code. On appeal, A. contended that 
as B. had been acquitted, tlio charge of conspiracy 
failed and A. was entitled to an acquittal: 

Held, that the charge against A, was that he abetted 

C. 's offence of forging the JehaUt, and, if that abet¬ 
ment is proved against A., lie must bo convicted of 
tliat charge, even altliough the prosecution wore not 
successful in establishing the particular means or 
instrument selected by A. for the abetment of C 
offence. 

Appeal from conviction and sentence re¬ 
corded by the Additional Sessions Judge of 
Abmedabad. 

FACTS:—Chhotalal Babar and bis partner 
Arabalal Jethalal were tried at one I rial on 
charges under sections 467 and 109 of the 
Penal Code. Ambalal was convicted of the 
offence. 

Ambalal’s appeal to the High Court wa.s 
accepted by the following 

JUDGMENT. 

“Chandavarkar, J.—Dealing with the ap¬ 
peal of Ambalal Jethalal, who was accused 
No. 2 ill the Sessions Trial, we cannot agree 
with the learned Sessions Judge in the con¬ 
clusion at which he has arrived, namely, 
that he is guilty, and the reasons that he has 

given for that conclu.sion. 

The evidence as against the appellant 
rests solely upon the evidence of Somnath, 
the pardoned approver. Hia being the 
evidence of an accomplice, there must be 
corroboration in the material particulars by 
means of independent testimony before the 
conviction cau be su.stained. Such corrobora¬ 
tion there is absolutely none in the present 
case. The learned Sessions Judge seems to 
have thought that there was corroboration 
afforded by the po.sitioii, councction and 
general conduct of accused No. 2, the 
appellant before us. The learned Judge 
is right so far as a matter of law, that the 
degree of amount of corroboration required 
depends upon the facta of each case. But 
when he goes on to observe that in a case 
like the present, where the utmost secrecy 
must have been observed, the position, 
connection and the general conduct of ac¬ 
cused No. 2 in doing: ChhotalaVs business 
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afforded a aaffioienb corrobrafcion, I think 
that view of the law cannot be accepted. If 
there was any secrecy, then, it only means 
that there is no corroboration by means of 
independent evidence ; that we are left to 
conjecture so far as any evidence to 
corroborate Somnath is concerned, and that 
the prosecution has not been able to bring 
forward the evidence of circumstances by 
means of independent witnesses to support 
the story of Somuath. It is diSloalt, it 
seems to me, to understand what the learned 
Sessions Judge had definitely in mind when 
he thought that the very fact tiiat the 
appellant worked in secrecy afforded in¬ 
dependent corroboration. When we examine 
the evidence with reference to what the 
learned Sessions Judge calls the position, 
conaection, and the general conduct, of 
accused No. 2, T find that there again there 
is nothing which fulfils the requirements of 
law so far as corroboration is concerned. 
All that is alleged and proved is that 
the appellant was a partner of Chhotalal, 
and that he used to visit tJrareth. It is 
only upon that point that we have anything 
like independent testimony. Bat on the 
question whether the appellant visited 
Umreth for the purpose of getting the 
document, charged as forgery, there is no 
witness whatever beyond Somnath. The 
learned Government Pleader has been com¬ 
pelled to rest the case for the Crown upon 
circumstances elicited in the evidence of 
Simnath himself for the purpose of finding 
corroboration. But the learned Sessions 
Judge’s judgment itself shows that practical¬ 
ly he was resting his conclnsioris upou the 
testimony of Somnath while supposing that 
the circumstances elicited in Somnath's evi» 
denco afforded material orrobirati'in. 
What the law requires is corroboration in 
respect of material particulars by means of 
independent testimony. In the present case, 
Somnath stands self-ondeoined. He is a 
notorious forger, and, being an accomplice, 
it would be dangerous to rest the conviction 
upon his testimony exclusively. 

For these reasons, I am of opinion tliab 
the conviction and sentence must be re¬ 
versed and the acoused directed to be s.'t at 
liberty. 

Batchelor, J.—I agree. It seems to me 
that in this case, it is incumbent on the 
prosecution to prove two propositions, 


that a forgery was brought about in 
the manner alleged on behalf of the Crown ; 
and, sscanily, that the person, who in¬ 
stigated or brought about that forgery, 
was this particular individual, tiie present 
appellant. 

As to the first proposition, I am quite 
ready to concede that it has been abundant¬ 
ly established. But that is uo cancera of 
the present appellant until some connection 
has been shown between him and the offence. 
It is here that, in my opinion, this prosecution 
fails. For, when the raoord is examined, 
it appears that the ouly evidencs to 
connect the present appellant with the 
abetment of this forgery is the approver 
Somnath. And it is clear, both upon 
authority and upon the merest ground of 
common sense, that a man like Somnath 
has no claim whatever to the confidence 
of the Court unless his evidence can be 
materially corroborated aliunde. It was 
said that there was evidence to show 
that the present appellant was a partner of 
Chhotalal s, for whose benefit this forgery 
must be assumed to have been committed, 
and that the appellant was frequently in 
Umreth in the prosecution of his lawful 
business. 1 quite concede these two cir- 
camstance.s, but they appear to me to be 
far too remote and inconclusive to serve the 
turn of prosecution in this case. Upon 
the ground that the only real evidence 
against the present appellant is the state- 
meat of the approver Somnath, I agree 
that the conviction ought to be set aside.” 

A question arose as to whether the British 
Court had jurisdiction to try Chhotalal Babar. 
The HihIi Court judgment on this point is 
printed as 14 Ind. Cas. 970, where it was 
decided that the British Court had jurisdic¬ 
tion to try Chhotalal. 

Chhotalal was thereupon convicted of the 
offence. 

He contended that as Ambalal liad been 
acquitted, he was also entitled to acquittal on 
the principle of law tiiat on a charge of con¬ 
spiracy between any two persons, when one 
of them was acquitted, the otlier must, also be 
acquitted. 

The accused Chhotalil appealed to the 
High Court. 

Mr. L A. Shah^ for the Accused. 

Mr. O. 6’. Bao, Government Pleader, for 
the Crown. ’ 
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JUDG-MEMT. 

Batchelor, J.—The appellant ia this case, 
Chhotalal Babar, has been convicted under 
sections 467 and 109 of the Indian Penal 
Code of the abetment of the forgery of a 
valuable secnrity, namely, a khita. The 
allegation is that employing the services of 
a professional forger, named Somnabh, with 
whom be entered into communication through 
his partner and agent Ambalal, the appellant 
procured the preparation of a false kk'ttt 
intended to show that the daugliter of a certain 
other man, named Ambalal, had been pro* 
mised to the appellant in marriage. 

On a separate appeal, which was preferred 
by the appellant's partner Ambrlal, we ware 
constrained to reverse Ambalal’s conviction 
on the ground that it had baen recorded 
solely on the uncorroborated evidence of the 
accomplice Somnatli. 

Mr. Sliah for the appellant here has con* 
tended, in the first place, that his client is 
entitled to an acquittal inasmuch as the 
charge against him was one of conspiring 
with Ambalal, and Ambalal his, by the 
order of this Court; been acquitted, it follows 
from that, says the learned Pleader, that no 
conviction can be sustained against ArabaUl’s 
fellow-conspirator, the present appellant. 
It appears to me that whatever force that 
argument might have in England, where 
conspiracy is a substantive offence, it has no 
force in India, with respect to the particular 
charge upon whicli the appellant was in* 
dieted. 

The charge against him was that he abet* 
ted SomnaMi’s olfenca of forging a khata^ and 
if that abtement is proved against the ap¬ 
pellant, he most be convicted of that charge, 
even although tlie prosecution were not sue* 
cfcssful in establisiiing the particular means 
or instinmeiit. selected by tbe appellant for 
tlie abetment of Somnath’s offence. 

Next, it was coiitencled by Mr. Shah, that 
inasmuclr as this Court has reverse tie 
conviction of Ambalal, the consideration ot 
this appeal mii^t proceed upon the footling 
of the total exclusion of the possibility that 
Ambalal may have been the agent deputed 
by the appellant to instigate Somnath to com¬ 
mit the foigery. It appears to me, however, 
that this argument overstates the matter. 
Ambalal was acquitted, as our judgment 
allows, in pursuance of the rule of parctree 
wlieieby the Courts bold it unsafe to record 


a conviction on the uncorroborated evidence 
of an accomplice. Ambalal was undoubtedly 
entitled in law to that acquittal. But 
Ambalal is no longer an accused person 
before us, and the question of his conviction 
does not arise. The accused person before 
us is the present appellant, and, it seems to 
me, that we must consider all the evidence 
against him as it stands upon the record, 
and that in considering that evidence tbe 
Court is not bound to say that the prosecu¬ 
tion of Chhotalal must fail by reason of the 
impossibility of the view that Ambalal was 
the deputed agent. The question whether 
Ambalal was or was not the deputed agent, 
will invite slightly different answers, accord¬ 
ingly as it is considered with reference to 
the conviction of Ambalal himself, or as a 
detail in the whole body of evidence tending 
to the conviction of another person. 

When that whole body of evidence is in 
this case considered, it appears to me that 
we need have no hesitation in saying that 
the prosecution is by no means weakened 
owing to that part of its case which asserts 

the agency of Ambalal. 

In regard to the merits of the case, I am 
of opinion that there can be no doubt of the 
appellant’s guilt, Mr. Shah has not felt him¬ 
self able to contest the forged character of 
this impugned document. We have it, there¬ 
fore, that this khata was forged by Somnath, 
whose business in life was forgery. Somnath. 

therefore, had no private 7n'^I%he 

eomraitting this forgery beyond earning t_he 

wages of him who had employed him. To 
ascl tain who it was who employed him, it is 
reasonable to consider whose '“tej'est t..e 
forgery was made to serve. And there can 
be no doobt, and there has been no doubt, 
that the only individual whose interests were 
served by this particular forgery was the 
appellant Chhotalall. The inference arising 
from this circnmstance is further strengthened 
by other parts of the evidence, and the 
I'esult of all is, in my opinion, a clear con¬ 
viction that the appellant is guilty of the 
offence charged against him. I think, there¬ 
fore, that the appeal should be dismissed. 

Chandavaukar, J.—I concur. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

F[R3T Civil Appeal No 159 of 1910. 

JuTie 25, 1912. 

Presort/: —Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Bvnerji. 

MAHADEO RAI avd othbus—Plaintiffs 

—Appellants 
versus 

RAGHU NAIK RAI and others— 
Defendants —Ubspondb'its. 

U. P. Land Revenue A''t ('HI of 19011, j;s. 111, 112 
— Partition—Quciition of proprietary title which ought 
to and might have been raUed —Res judicata— 
diction. 

A party to a Civil suit cannot raise a question of 
proprietary title wliicli ho ought to and might have 
raised in partition proceedings under tho Land Re* 
vetiue Act. 

First appsal fro.n the Jesisiou of the 
Siihordlnate Jalge of Gh.azipur, dated 19;!i 
Aoril 1910. 

The Hon’ble Dr. Sunder Lai (with him 
Dr. Satish Chandra Banerji and Mr. Govinl 
Prnshad), for the Appellants. 

Ur. Te') Bahadur Sapru, for the Respond¬ 
ents. 

JUDGMENT.—This appeal arises out of a 
suit brought under the following circa mstancjs. 
Inderdeo Rii aud others applied for p.artiti>n 
of Mahal Sherpir which included 57 bighas, 
14 bisw-is and J4 dhtirs of land, which is the 
subjecb-mar.ter of the present suit. The plain¬ 
tiffs in the pre.'sent suit, or those wdiom they 
represent, made an application also for pirli- 
tion and as’ced that the 57 btghas, 14 biswis 
and 14 dAurs might be made into a S2parate 
mahalt claiming that this property belonged 
to them absolutely. The Assistant Collector 
entertained these applications and as a result, 
there were partition proceeling.s bifore liirn 
which involved a partition of the property in 
dispute and other property. The As-sistaut 
Collector proceeded to make an order which 
was in tire following tei’ni^: * In view of the 
above, I think representatives of G )p; Rai and 
Sheopal Rii should reniiin i.i pjssessi^n as 
they are of these 5S an 1 the pi it .should 

be included m Muuza Jagadaiia of S.xh.lco 
Rai and others. But the entry in the kh?wit 
against these 58 highi'i should ontinue iu the 
names of all tlm other c> sliarers almg with 
Sahdeo Rai and others as it is in other villages. 
Theotlrer co-sharers must gatl-anis of .similar 
qualify from SUideo Rii and others at 
tho time of partition in lieu of these 
58 bighas of Mauza Judigfina of Nagdilpur 

m the shares of Sahdeo Rai and others 


according to law. ” An appeal again.sb 
this order was preferred by the party of the 
plaintiffs in this suit to the District Judge, 
who held that no question of proprietary 
tilde was raised and, therefore, no appeal lay 
to him. 0.1 second appeal to this Oourf, the 
decree of the District Judge was confirmed 
and the judgment proceeds in the following 
word.s;—“in the true.sense of the word, there 
was no question of proprietary title raised at 
all.” It may, perhap.s, be urged that 
although the learned Assistant Collector did 
nob proceed in the manner laid down by 
soction 111 of the Liud Revenue Act, he did 
in fact entertain the question of proprietary 
title. However that may be, it is now too 
late to contend that a question of proprietary 
title was raised having regard to the decree 


of this Court just now quoted. It is satis¬ 
factory to kno w that the i*eal question between 
the parties, viz.^ whether or not the party of 
the plaintiffs had been in adverse possession 
oE the property in dispute, was Iie.ird out oc 
the merits before the Collector and the 
Commissioner. The plaintiffs-appellants 
urge that this question of proprietary title 
has never been decided and that, therefore, 
this present suit is m lintainable. On 
behalf of the defendants, it is cjnbeaJei that 
having regard to the fact that partiton 
proceedingvS involving the partition of this 
property had been institutei in the Rsvauue 
Court, no suitoull hi instituted in the Civil 
Court unless itcime within the provisions of 
sec^ion 111 or section 112 of the Land 
Revenue Act. U is clear that the pre.senb 
suit is not a suit oming within the provisions 
of either of the.se sections. We think tliab 
the result of the decree of the High Court to 
which we have referred i.s a decision that the 
pirty of the plaintiffs in the pir:ition 
proceeding.s did not raise the question of title. 
If this view is cjrrect, ir. is clear that tho 
pirty of tho plaintiffs cinuot naw raise a 
que.stion which they ought to and might have 
raised in the piitition proceedings. It may 
ap,e.ir a somewhat hard cise up.m the 
plaintiffs; at the same time, \vu are gl td to say, 
after hearing the appeil very fully and the 
long history of the lit.igati)n whieli commenced 
in the year lt93, that iic leal iiiju.stice has 
been done and that in the end the partition 
proceediug.s in the Revei.ue Court will work uo 
injustice to any of the parties. We think 
that it would be a very unforbauate result if 
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■we had to allow the present appeal which 
would have the effect of re-opening the 
entire partition proceedings and re-erabarking 
a very large number of persons on a fresh sea 
of litigation. 

We dismiss the appeal with costs including 
in this Court fees on the higher scale. 

. Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 763 OP 1910. 

January 25, 1912. 

Fresen/;—Sir N. G. Chandavarkar, Kt., 
Judge, and Mr. Justice Batchelor. 
NATHUBHAI DHIRAJRAM — 

Appellant 

versus 

BAI H ANSGAVRl— Re?pom)EM. 

Kaaement^nitjht of ivn ij — Indivisihll itij—rassoye 
C 0 )fi'Hon to fu'o houses—PnrtUioH of hoitscs^Presuiup, 
tion o) Inic—IIiutiu l(nv —MitnkaLara—Maynklia— 
Easeincvts Art {]' of \SH2)—Arpelh(c Court houml to 
decide points y(tlsed. 

Both aci-ording to tl;o Milolshant ami the MinjnJihn. 
rights of way ami rights to well and water belonging 
ufa joint fatnily arc imlivisilde. If there is no evi- 
(ItMK-u that at partition of llie family estate, sncli 
lights were divided, the law will hold that they con¬ 
tinued to retain their indivUible character having 
regard to the miture of the rights in question. 

hi the ahsenee of anything to show that on the 
partition of a joint estate, a certain passage was al- 
lotted to either one ]iarty or the other exclusively, the 
presumption is that it continued to ho joint and un- 
dividujl even aft<‘r the i»artition. 'J'his is a presump¬ 
tion of lUtnlii haw and can only bo rebutted by clear 
proof that tlie pas.«ag(; was not reserved ns joint hut 
was divide«l and uMoUlmI to orjo of the parties cxclu- 
sively as his s hare. 

If two liouses were esunmon and a certain right of 
way helonged to the parties, the psissage being com¬ 
mon then, under the Kascmeiits Act, it must be 
presumed, in the absence of any express agreement 
i.etween the parties, that at partition, the passage 
was reserved for common enjoyment. 

All Appellate Court is bound to consider and dispose 
.,f a iH.int distinctly raised by the parties and dealt 
with by the Court of first instaiicoand not abandoned 
at the hearing before the Appellate Court. 

Secoml appeal from the decision of the 
Di.^lrict Judge of Broach, Appeal lOl of 
HHS, leversing the decree passed by the 
Subordinate Judge of Broach, in Civil Suit 

No 375 of 1907. 

Mr. L. A. Shuh, for the Appellant. 

Mr. hafaulal lianchhoddasJoT ihe Respond¬ 
ent. 
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JUDGMENT.—The suit was brought by 
the present appellant for a perpetual injunc¬ 
tion to restrain the respondent from interfer¬ 
ing with his right of way over a certain 
passage. 

The Subordinate Judge who tried the suit 
looked at the question of the plaintiff’s right 
in two aspects, UrsU as a right by way of 
implied reservation, secondlv^ as a right by 
way either of easement or prescription. On 
both these points, he came to the conclusion 
that the plaintiff had established his right to 
the passage in question. Accordingly a decree 
as prayed for was made. 

But in appeal, the learned District Judge 
has held that the appellant-plaintiff has failed 
to prove that he has used as of right the 
passage in dispute for the statutory period 
required for an easement or prescriptive 
right. 

It is contended in support of this second 
appeal that the learned District Judge has not 
applied himself to the question of implied re¬ 
servation to which the learned Subordinate 
Judge had very carefully addressed himself. 
That contention of the appellant e Pleader 
must be allowed. 

It is urged by Mr. Ratanlal, for the respond¬ 
ent, that the plaint and the pleadings did 
not rai.ee a title based on implied reservation. 
The plaint and the pleadings show it is not so. 
The plaintiff’s case all along has been that at 
one time the plaintiff’s and defendant s houses 
were commonly enjoyed by them, la is 
passage which is now in dispute w^as also a 
common way for the members of the family. 
It, was upon that basis that the Subordinate 
Judge dealt, with the case. And if the case 
of a right by way of implied reservation was 
distinctly raised by the parties, and dealt 
with by the Court of first instance, the Appel¬ 
late Court was hound to consider it and dis¬ 
pose of it unless the plaintiff had at the 
hearing of the appeal abandoned it, ex¬ 
pressly or impliedly. There is nothing on 
the record of the lower Appellate Court to 
show that it was abandoned. 

No doubt from the fact that the District 
Judge has dealt with the plaintiff’s case as it 
concerned the right of easement or prescrip¬ 
tion, it TO<iy be inferred that that was the 
only case relied upon by the appellant in 
resisting the appeal in the lower Court. But 
that inference would be obviously out of place 
here, because the main facts found by the 
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learned District Judge of themselves are suffi¬ 
cient in law to raise the question of a right 
by way of implied reservation. And those 
ficts must be presumed to have been found 
by the Judge on argument by both or 
either of the parties. 

Tsow, what are those facts found by the 
Judge on the evidence ? 

He finds that the plaintff’s and defendant's 
houses belonged originally to a common 
owner, their grandfather Vasantrai, whose 
sons divided the properties, that the plaintiff 
admits that the right of way was not 
expressly reserved by his father, when 
the partition was effected ; and that the 
partition took place in Samvat 191-i. z e 

A. I). 1858. 

Those facts are sufficient in law to raise 
the presumption that the passage in dispute 
was reserved as the common or joint property 
of the parries at the time of partition. That 
is a presumption of Hindu law. In the 
absence of anything to show that at the 
partition the passage was allotted to either 
one party or the other exclusively, the 
presumption is, that it continued joint 
and undivided even after the partition. 
That presumpti jn of Hindu law must be 
rebutted by clear proof by the pa^■^y who 
alleges that tlie passage was nit reserved 

as joint bat was divided and allotted to him 

exclusively as his share. Tliis presumption 
of law has not been borne in mind by tlie 
learned District Judge in the Court below. 
^Vhetller according to the Mitakshnra ov the 
Vyavnkara M'u/ukha, riglits of way and 
rights to wells and water belonging to a 
joir.t family are iudivisihle ; and if there is 
no evidence that at a partition of the family 
estate they were divided, the law will hold 
that they continued to retain the cliaracter of 
indivisibility attached to them by law, 

having regard to the nature of tlie rights 

in question (Vyiv(thara Mayuhha: Mandlik’s 

hdiMon page 70, lines IS to 15, and page 71, 
lines 11 and 12). 

It that 18 so, then tlie burden of proof lay 
upon the respondent to show that the 
appellaut-plainMtf did not possess the right 
claimed, or having possessed at one time, 
at the time of pait-ition, he has siiioo lo’it* it',’ 
either by tlie adverse p-issession of the 
respondent or in sjine otlier way reoguized 
by law. So also under tbe Easements Act, 

the appellant’s right is clear. If these two 
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houses were common, .and the right of way 
belonged to the parties, and the passage was 
common, then it must be presumed, in the 
absence of any express agreement between 
the parties, that at the partition the passage 
was reserved for common enjoyment. 

Therefore, from whicliever point of view 
we look at the question, whether from the 
point of view of Hindu L^w, or the law as 
laid dow in the Easements Act, the plaintifi’s 
right is prima f.icie established. And the 
question is whether the respondent has 
discharged the onus which lay upon him. 
Now, under the new Coda of Civil Procedure, 
where the Appellate Court has dmitted to 
decide any question of fac\ which arises 
upon the appeal, and which is necessary for 
the settlement of the dispute between the 
parties, this Court sitting in .secjnd appeal 
has jurisdiction to dispose of the question of 
fact for itself. Dealing wiih this question of 
fact, we think, the Subordinate Judge’s 
CDnclusion must be accepted. He has pointed 
out circumstaiice.s wliich show that this 
passage has been use! as a way and that 
both the defendant aud t'le pliintij’ have 
been enjoj’iiig the riglit. Ii is unnecessary 
to go into the reasons which the learned 
Subordinate Judge has given after consider¬ 
ing the evidence upon the record, but it is 
sufficient to say tliat this Court accepts his 
appreciation of the evidence. 

Tile District Judge’s decree must be 
rever.sed and tlie Subordinate ‘ludge's decree 
restored with c.o.st.s both of tliis second 

appeal and of tlie appeil in the lower Court 
on the respondent. 

Dtcret' reverned. 


SIND JUDICfAIi COM.MlSSlONEfCS 

couirr. 

l'iK.ST Civit, ArpKAL No. 47 ok 190 \ 
October 20, 1011. 
Frcsent:~Mv. Prntt, J. C., and 
.Mr. Fawcett, A. J. C, 

KIIANC H AN 1) J A V H E US I NO H— 

AePKLr.ANT 


versus 

KODUMALi JAVHEHSIXG 

— Respondent.s. 

Arbi I vat ion ~ A o'aril — T'd id a kv/ rd , 


ANi) OTHERS 
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fion of original cnii^cof nrtion—Bar to suit—LimiUition 
— SC'Ung aside award -limitation Art (XT of 1877), 
Sell. II, Art. 91— AtVfinl tvlten a nullifij — Fraud or dis¬ 
honesty — Omi.'ision to decide all matters —/Ijfarrl «oi en» 
forced—Aicxrd when abrogated. 

A valid awaid ordhiai'ily operates to merffc aad 
extinguish all claims emunicod in the submission. 
After the award lias been made, the submissiou and 
the award furnish the onlv basis bv which the rights 
of the parties can be detertnined, and constitute 
a bur to any action on the original cause of action. 

Bhajahari Saha Hinikgx v. Bjh irtjlal Bisxk, 33 C. 
881; 4 C. L. J. IG'i; Krishna Panda v. Balaram Panda, 
19 M. 290 and Laldas v. Bai 11 Boin. L. U. 20; 

1 Ind. Cas. 105; 5 M. L. T. 220, relied upon. 

In order that a person, who was a party to a submis¬ 
sion and award, inav sue on the original cause of 
action, he must lirst have the awaid set aside, if the 
award is not a nullity but is only voidable at 
the instance of the i»arty, and the suit toset aside the 
award must bo bj-ought withiti the period of three 
year.s under Article 91 of the Limitation Act. 

llarihar Ojha v. Dasarnthi Misrn-, C. 257 at p. 2<35; 
9 \V. X. 030, 1 C. L. .1. 4'|S, rtdied up;)n. 

/Ja*--! V. 10 M. A \Y. 2.>3. 4 U. and L. 567, 

referred to. 

Fniiid or tlishone.<ty on the part of arbitrator is not 
SufUcieTit to vitiate his award as a nullity. 

When an arbitratur lias jurisdiction to make an 
award, fraiul or dishonesty on his part does not deprive 
him of sucli jiu isdicti<in; such conduct merely amounts 
to misconduct aiul may afford good cause fcracom))e- 
tent t'ourc to set aside the awaial. 

Wliere a party has omitte<l to take steps to get an 
nwarti sot aside within the proscribed period of limi. 
tation, he cannot be allowed to object to the awarrl on 
the ground of fraud or dishonesty of the arbitnitor 
or his failure to cleciile all the matters in dis¬ 
pute. 

Molkariun v. Xnrhari, 25 11. 337 at p. 347; 27 1. A. 
21G; 5 C. W. N. 10; 10 .M. L. J. 368; 2 Bom. L. U. 927, 
rid'erred to. 

An arbitrator is not Ijound to detoriuine a matter 
not notilicul as a matter in iHtfiu’enee or which is 
merely a collateral <iiiestion, though it may be 
neccs.sary to dispose of it with a view to deciding the 
main dispute, 

lives V. Wohers, 16 .M. A W. 263; 4 D. ami L. 567 
and Keene and Alkin.'.un, 0847) A(uil 16 Exch, relied 
U)>on. 

In Ol lier to di‘j)rive an awanl of its binding effect, 
it is not enough tliat it was not enforcoil or thafceven 
ijoth j'arties objected to it, but there must be positive 
evidence tliut both parties agreed that the former 
state of things should be restored. 

h'ri.'hiiii Pnitila v. Balaram Panda, 19 M. 299 and 
Laldas V. Bai hda, 11 Bom. L. R. 20; 1 Ind. (.ns. lOo; 
6 M. L. T. 226, followed. 

Appeal against the decision of the Sub- 
Judge, firat Clasp, Hyderabad. 

Mr. Lalcliand Chuhiinnal, for the Appel¬ 
lant. 

Mr (lap ihias JhamatmaJ, for Re.apoud- 
ent No. 1. 

Mr. Wadhiimul Odharam, for Respondent 

No. 2. 
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Mr. Rirdarani Mewdram, for Respond¬ 
eat No. 3. 

The Hon’ble Mr. Harchnndrai., and Rai 
Bahadur Tekchand, for Respondent No- 4. 

JUDGMENT.—The appellant brought a 
suit against his four brothers (respondents) 
for partition of the family property. This 
claim is disputed by respondents Nos. 1 and 
2. The main defence set up was that the 
suit is barred by an award passed on the 
l4tU April 1903 by three arbitrators (of 
whom respondent No. 2 was one) to whom 
the parties had submitted their differencas 
regarding the partition by an agreed refer¬ 
ence, dated 11th March 1903; and that so far 
the plaintiff sought to set aside that award, 
the suit is time-barred under Article 91 of 
the Limitation Act. The lower Court, after 
a full consideration of the reported decisions 
bearing on the point, held that (1) plaintiff’s 
claim to partition had merged into the sub' 
mission to arbitration and the award, so that 
the present claim could not lie iinle<s and 
until tlie award was set aside, and (2) as 
plaintiff had omitted, to sue to set aside the 
award within the period of three years al¬ 
lowed by Article 91 of the Limitation Act, 
he could not now challenge or ignore its 
operation or effect. The first class Sub- 
Judge, accordingly, rejected his claim with 

costs. 

The appellant appeals on various grounds, 
of winch the only one argued 
marized as follows:— the lower Court should 
have found (1) that the award was absolutely 
rull and void; (2) that it had never been 
acted upon and (3) that in any case, the 
setting aside of it was merely aocillary to the 
claim of partition, which was the main and 
the only relief sought, so that Article 91 of 
the Limitation Act imposes no bar to the 
suit. 

Taking the last point first, numerous de¬ 
cisions have been referred to, which we have 
duly considered. Many, however, including 
most of those relied on by appellant’s Pleader, 
are cases of instrumeute, not executed by the 
plaintiff or any person through whom he 
claims, but by a third parly, or of benami 
deeds, not intended to be operative and of a 
fraudulent nature. In such cases, there is no 
doubt that the plaintiff is not bound to sue 
to set aside the instrument, and Article 91 
does not operate to restrict the period of 
limitation otherwise available. Here what 
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the plaintiff wants is, as was said in Mti- 
hammed Baqar v. Mango Lai (1), merely a 
declaration that the shadow cast npon his 
title may be dispersed/* which can properly 
be treated as incidental to the main relief 
asked. But we agree with the general rale, 
dednced from the decisions of the Privy 
Council, etc., by Woodroffe, J., in Harihar 
Oja V. Dasaraihi Misra (2), tlmt “there can 
be no doubt that when a person seeks to re¬ 
cover property against an instrument execut¬ 
ed bp himself or one under whom he claims^ he 
mast first obtain the cancellation of the 
instiument, and that the three years’ rule 
enacted by Article 91 applies to any suit 
brought by such person.” As there stated, 
“the reason why a party seeking to recover 
property against his own instrument must 
show that it is voidable or void, as for in¬ 
stance for fraud, is that as long as an instru¬ 
ment creating a later title is not invalid, 
his former title cannot prevail,” and it is 
accordingly essential for him to sue to set 
aside such instrument before he can rely on 
his former title. 

In the present case, it is true that the in¬ 
strument in the plaintiff’s way is not a deed 
of assignment or other transfer executed by 
himself, but is a private award. This award 
was, however, made as a consequeuce of a 
reference to arbitration, to which he was a 
consenting party; and the general rule men¬ 
tioned above applies a fortiori in such a case. 
For, as ruled in Ehaiuhari S iha Bontkya v, 
Beharylal Basak (3), a valid award ordinarily 
operates to merge nnd extinguish all claims 
embraced in the submission and after it has 
been made, the submission and award furnish 
the only basis by which the rights of the 
parties can be determined, 'and constitute a 
bar to any action on the original demand: see 
also the cases of Krishna Panda v. Balaram 
PnnJa (4) and Lnldasjibhai v. Bni Lain (5). 
The view taken by the lower Court on this 
point was, therefore, in our opinion, correct. 

It remains to consider the question whe¬ 
ther the award was a mere nullity so ns to 
need no setting aside, in which case, of course, 

(1) 22 A. 90 at p. 93. 

(2) 33 C. 257 at p. 205, 9 C. W. N- 636; 1 C. L. J. 
40®* 

(.3) 33 C. 881; 4 C. L. J. 162. 

(4) 19 M. 290. 

(5) 11 Bom L. R. 20; 5 M. L. T. 22G; 1 lud. Caa. 
l05; 


neither the award nor Article 91 will be a 
bar to the plaintiff’s suit. Two grounds 
were urged for so treating it, viz,, (1) alleged 
fraud and dishone.sty on the part of one of 
the arbitrators {viz., respondent No. 2) 
in making the award, and (2) alleged 
omission of the arbitrators to decide 
all the matters referred to them for 
determination. The first, however, clearly 
afiords no good ground for treating the award 
as a mere nullity. The arbitrators admittedly 
had jurisdiction, and fraud or dishonesty on 
the part of an arbitrator does not destroy 
such jurisdicton, but merely amounts to 
misconduct on his part, which may afford 
good cause for a competent Court setting it 
aside. Aud the plaintiff, having omittei to 
take steps to get it set aside within the 
prescribed period of limitation, cannot 
now be allowed to object to the award on 
this ground. In o‘her words, the general 
rule already referred to operates to bar 
this plea. The second ground might also be 
held to be one which the plaintiff is precluied 
from urging for the same reason. But in any 
case it is clearly not substantiated. Bven 
admitting that, if a private award does nob 
extend to all matters submitted to the 
arbitrator, it is wholly void, there does not 
appear to be any real omissior. on the part 
of the arbitrators t » decide any of the matters 
referred to the.n. It was stated that item 6 
of the property specified in the submission to 
aibitration [paee 34 (b)] hadnotbeeu dealt 
with by the arbitrator.s, so far as regards a 
portien of the sale-proceeds referral to 
(0/. pages 52,5 4). Bat there is a di.sbir.cb 
award as regards “the saving out of the s ile- 
proceeds” in question in para. 6 of the award 
[page 34 (e) ] and re.spondent No. 2expUins 
that the remaining meney was not partitioned, 
as it had been spent (which is nob disputed) 
and all the brothers told liitu that the m)ney 
had been used for joint purp>333 (pp. 8, 15). 
Whether the latter stateruenb be true or nob, 
the omission to deal with the spent pertiori 
of the sale-proceeds is not one which cati in 
any way be held to invalilibo the award. 
The arbitrators hal. [to use tlie liuguxgeof 
Lord llibhoise in Mtliarjn-i v. irh iri (6)], 
“jurisdictio.i to deoide wrong as well as right” 
on the point, whether such p>rlion had bo be 

accounted for by any of ths paT-ti^s or not. 

{0» 25 n 337 :it |> 3r; 27 I A. 2lo; 5 G. W. X. 10; 
10 il. L. J. 368; 2 Bom. L. H. 927. 
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This clearly falls within the authority given 
to the arbitrators by the subnission to 
decide ’what, wliich an 1 ho.v much (property) 
has to be divided and hov .and in what 
manner it should be divided,” and there is 
nothing’ left undecided as regards these s.ile- 
pio?Geds, S') as to bring the ctse within the 
authorities regarding the invalidity of an 
award for want of finality. In all such cases, 
there is a clear omission either to decide a 
difference referred to arbitration at all or to 
decide it in a manner which dually deter¬ 
mines ir. Thus, in the leading case of 
Rnrt lnV-v. K-iwl til (7), tlie omission was to 
ascertain the rent to hepxitl by the plaintiff, 
which was a point expressly referred to the 
arhitrafors. Sirnilaily iu Dunle'nr v. 
Dtndekars (S), there was an omission to 
determine one of the principil subjects of 
dispute, r/ 2 ., t) riiake a division of certain 
fields. Again, in heu'itf v. Ilewiff '9) and 
Rots V. ?^oa/’f/.v vlO), there was a failure to 
determine'/f)i'W /,7 the point referred. Oa the 
otlier hand, nil arbitrator is not bnind to 
determine a matter not notified as a matter 
iu difference or whii.'li I.s merely a collateral 
question, tiiougli it may lie necessary to 
dispo.so of it wltli a view to ileriding tlie 
main dispute, Ro'-tv. Wtill-'r.-i (11) and Keene 
and At\insim (12) cited in Russell on 
Arbitration, 7rli I'Mifion. page 26d. 

The other casts of alleged omission on the 
part of the arbitrators to iletormine matters 
referred to tliem mer*ely am-nint to an omissinn 
on tlieir part t(j take into account cerlain 
piopcrties, values or mnnio.s in making tlieir 
award; .and tlicy are nothing more than 
alleged mistakes on their part wliich, for the 
reasons already given, da n )t. affect the juris* 
di<‘li«ni of the ai’hifrafors oi* tlie validity of 
tlie awaril. 

Tlie last point is whether the award has 
not been acted upon, as alleged by appellant. 
On thi.s p<]irii, we .'‘•te no trason to differ fi'oni 
the view taken by both the n>mbiy and 
Madras High <a>nris that, in order to deprive 
an award of ii.s l)inding effect, it is not 
enough that if was not enforca^l or that even 


(7) 7 bii-t si; a Smitli IMi; H U. H. bUl. 

(s (i r.. 

.to I 15. 11'); .*:> K. Jb 21!); -t 1’- -t l>. 5Sls, 

(1") s A'Inl. .V 1-illis -17 K. \i. aStO; N. lb SS2; 
I \V. w. .V lt.a;r.; 7 b. .t. .<.) (,» B. 2U!);2 Jur. 0G7. 

(II) 11 ; .\1. A ir. JC.a. 1 I). A L. atir. 

Ur) (IS 17 ; i«: Kx, cb. 


both parties objected to it, but there must 
be positive evidence that b>!;h parties agreed 
that the former state of things should be 
restored; Lildas v. Railal (5) and Krishna 
Fanda v. Balaram Pan la (4). In this case, 
there is no such evidence. 

On the contrary, the evidence shows tliat 
the award has been carried out, at any 
rate, in regard to defendant No. 4 making a 
private stair case to his hou.se instead of using 
a passage of defendant No. 2 as he had pre¬ 
viously done [pages 12, 16, IS and 34 (d)]. 
This objection, therefore, affords no ground for 
treating the award as nullity. 

It is true there is no finding by the Sub- 
Judge on the questions whether the award was 
a nullityorhad not been acted on, but admitted¬ 
ly evidence was recorded on issue 4, which 
covered tlie.se points (see paras. 2 and 3 
of the m.^mo. of appeal) and the evidence is 
aufiicieab to enable us to decide them, without 
a remand, under Order XL!, rule 24 of the 
Civil Procedure C.>ds. 

The appeal, therefore, fails and is dismissed 
with costs. 


Appeal dismissed. 


BOMBAY HIGFT COURT. 

Piit.sT Civil Appeal No. 126 op 1911. 

January 3, 1912. 

Present:S,\r N. G. Oftandavark ir, Kr , 
Ju'lge, and Mr. Justio? Batchelor. 

NARKAR RAGHUNATH NAPHAD- 

Appellants 

versus 

XRISHN.AJl GOVTND NADGAVANfM — 

ResPOMDKNT. 

Om’i7 PrycCihu'c Co I-J T of II) )S), H —l^vecii* 
fi„n oj il'crec — rAinif'ttion — Tu'clv pci'iol to 

C't'nm^'oci' from fito th'crce if rifjibl-j of crr'ii- 

(ton. 

Hofovc tlie oxecutioa of u il';jreo cm bo b.'M bircoil 
uiulci* section 4 S of the Co 1 > of Civil IVocednre, 
it mast be shown that the ilecreo was in all itj parts 
ripe for e.v:->ciitioii on the »Kto from wliicli the period 
of twelve years is to lie co'iiptitod. 

The e.M’Cution aiul applicaiion contemplate*! by the 
section relate to a (hn'ree wliich is e.voeiitablo 011 tho 
(hitoof the ilecroe in respect of tho application rmulo 
and execution sought, and ‘the order for e.xecution’ 
eontenqdatod hy (he piorisions of the section refei’S to 
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an order ■which the Court could have made and en* 
forced in obedience to the terms of the decree. 

A decree was passed on I4th December 1892 and 
provided, inter alia, that if there should be ‘any deficit 
or any just and legal obstruction of whatever nature’ to 
the mortgaged property being sold, the decree-holder 
should recover the deficiency or whatever might be 
due from the judgment-debtor personally and from 
his other property. 

There was default in the payment of the decretal 
money. A part of the mortgaged property was sold. 
But as the proceeds of the sale were not sufficient to 
satisfy the full amount of the debt, the decree-holder 
was about to bring to sale the rest of the mortgaged 
property when the Collector intervened in 1908, and 
had the impending sale stopped on the ground that it 
was vatan property 

On the 19th of December 1910, the deoreo-holder 
applied to have the personal remedy enforced against 
the judgment-debtor: 

Jicirf, that the application of 19th December 1910, 
was not barred under section 48, Civil Procedure Code, 
as the 12 years’ period must be counted from 1908. 

Muhammad Suleman Khan v. Muhanmad Yar 
Khan, 17 A. 39, Ali Khan v. Phul Ohand, 18 A. 

482, relied upon. 

First appeal from the decision of the 
First Class Subordinate Judge of Satara, in 
Darkhast No. 625 of 1910. 

Mr. Goyan with him Mr. K. H. Kelkar, 
for the Appellant. 

Mr. Shortt, with him Mr, M. V. Bhat, for 
the Respondent. 

JUDGMENT.—Tn holding the execution 
of the decree in the darkhast before us barred 
under section 48 of the Code of Civil Pro¬ 
cedure, the hiwer Court has overlooked the 
important consideration that the decree con¬ 
templated by the section should have been in 
all its parts ripe for execution on the date 
from which the twelve years’ period of limit¬ 
ation i.s computed. 

The decree in the present c^se was passed 
on the 14lh of December 1892 and the pre.sent 
darkhast was presented on the 19bh of Decem¬ 
ber 1910. The decree consi.sted of four 
parts. In the first place, it directed that 
its holders should be pub in posses¬ 
sion of certain land, mortgaged to them by 
jndginent debtor.s, and that the former should 
enjoy the profils of the land for twenty years 
in satisfaction of the amount due on the mort¬ 
gage. The second port ordered the judgment- 
debtors to pay to the decree-holders a certain 
amount of money annually in the nature of 
cash allowance. The third part directed that 
if in any year the judgment-debtors should 
fail to make the payment, the decree-holders 
should bring to sale the mortgaged land and 
get the mone^ debt satisfied out of the sale- 


proceeds. Lastly—and this is the part of the 
decree with which wo are now concerned for 
the purposes of the twelve years* limitation 
under section 48—the decree provided that 
if there should be any deficit or any just 
and legal obstruction of whatever nature** 
to the mortgaged property being sold, the 
decree-holder.s should recover the deficiency or 
whatever might be due in re.spect of the cash 
allowance from the judgment-debtors ‘per¬ 
sonally and from their other property.*’ 

The judgment-debtors made default in the 
payment of the cash allowancein 1893 withthe 
result that the decroe-holders, in compliance 
with the terms of the third part of the decree, 
brought the mortgaged property to sale under 
an order of the Court in execution. A part 
of the land was sold; but as the proceeds of 
the sale were not sufficient to satisfy the full 
amount of the debt, they were about to bring 
to sale the rest of the mo^tg^ged property 
when the Collector intervened and had the 
impending sale stopped on the ground that it 
was vat'in property. 

It was at this point—in the year 1903 — 
that the decree became, for the first time, 
capable of execution in respect of the personal 
remedy given to the decree-holders in the 
fourth and last part. Until then, in re.specb 
of that part and that remedy, the decree was 
merely ancillary and provisional. The 
decree-holders oild not, till that p)int of 
time, makeany application for execution which 
it was in the pover of tl\e Court to grant, 
because till then there was n^ decree ripe for 
execution, so far as the personal remedy w.is 
concerned. 

When section 48 of the C)de provi lee that 
“where an application to execute a decree, 
nob being a decree granting an injunction, 
has been made, no order for execution of 
the same decree shall be mide upon any fresh 
application after the expir.ition of twelve 
years from the date of the decree sought to 
be executed,” Llie execution and application 
contemplated relate to a decree which is execut¬ 
able at that date in re-pect of the applicition 
made and execution .s-ni'^ht, an I the “order 
for tlie exPC’iti >n” cin^e npUted by the pro¬ 
visions of tlie section refer.s to an order which 
the Court could have made and enforced in 
obedience to the terms of the decreo. This 
construction is supported by the ruling of the 

Allahabad High Court in Muh irntn ui Suleman 
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Tih'tn V. Muhammad Fa?' Khon (1), o.i the in¬ 
terpretation of Article 179 of the Limitation 
Actof 1^77. Tlie 1st paragraph of that Aiticle 
provided for tl.e execution of the decree three 
years’ limitation **from the dale of the 
decide . tf was held that the paragragh 
must necessarily apply only where there is 
a decree or order which can at its date be 
executed. 

In the present case, the decree-holders 
were not in a position to make any applica¬ 
tion for the execution of the decree against 
the judgment-debtors personally until there 
bad been an airest of the enforcement of the 
remedy given to them by the third part of 
tliedeciee. Nor was the Court competent 
to grant the personal remedy until that 
arrest. When tliut contingency happened, 
the personal decree, which had been till 
then provisional and ancillary, became effec¬ 
tive, and the application to enforce the 
personal remedy took the place of, as having 
been ancillary to, the previous proceedings 
in exeention under the ihiid part of tlie 
de(;r( e, lenderod aljortive by the (Adlct^toi'» 
oi'<b-r- tinder Mie V^itaii Act; Ali Khan 

V. Phul (.'hand (2). 

On tiifse gioiiiiiJ.s, 'ho decree appealed 
iioin must l)e levcrsed and tlie darkhmt 
remitted to the Contr below to be disposed 
of on the mei its according to law. The 
respondents must pay to the appellants the 
ci'sts of tliis appeal. Other costs of tlie 
darkhaiif tu abide the result. 

, . I rcive revetsed. 

O) I. A. :.<i 

.\. \s-t. 


'^IN!) JUDICIAL CO.MMbSSlONER’S 

( OUHT. 

Civil, Srir No. Id2 ce 1909. 

Oetoher 2.7, 1911. 
r.-sfuf:— Mr. I'rnnch, A. J. 0. 
ASANANI) .111Y H AM DA S \su ANurniii;— 

Pl.AIXTl I FJ 
vef Sff:> 

n*l-SANJiAI WIDOW C‘K JjAKHUMAL 
N D OTIIRIIS— 1)J' KKNPANT*^. 

h/fi.'i r-l 1 ):i mil u |»iit, i t‘l ~ Aff'ffhlt* fo 

tiffn' tlrat r — o/ f/i/ 

. 1 ' / /II t'f .ws M>, S 7 — ('/ctV Pi'ttmhfrc (Act 

I IMIS I, I; /D*. li. -I-'*' I on the uiort^ 

•» 

i I,, mil-<>1 whioli i.'« noiliiag inoro tluin 

•' liiiiiinr iuti l:;iN in:.';i r'^li^rinas orierii, i? not 


abrogated by the Transfer of Property Act or by Civil 
Procedure Code, Order XXIY, rules 2 and 4. A 
mortgagor is, therefore, entitled to the benefit of 
the rule. 

Sunj'i N<irain:>ingh v. jygendm Narain Roy Chow- 
dhurij, 2D C. 360; Jeevnnhni v. JPiaordu.-? Lack- 
mnndns, 12 Pom. L. R. 992j8 Ind. Gas. G19j 3.5 B. 399, 
relied upon. 

Rainconnoy Andicfirry r. Johur LiU Datf, 5 C. 857, 
7 C. L. R, 204, referred to. 

Slalhwa Si'dhnnfa Xidhi v. Venhataramann^ 

juhi Nnidn. 2J M. 662, dissented from. 

Tlie words “interest on mortgage” refer to the rate 
of interest provided by the moi tgage, if it be a rate to 
wliich no valid legal objection can be taken. 

Tlie rule of daj/nh/pot applies to interest after dec¬ 
ree. 

liftinchandra Munke.duvfir v. R/i/»amv Rorji', 1 R. 
•577 at p. .580, Ram Kanye Adhicarnj v. CaUy C/nirn 
Dcy, 21 C. 840, loUoued. 

J U DGMENT.-—Defendants claim ad vantage 
of the rule of '‘Damdnpat.*’ Plaint’ffs, 
while nob disputing that the rule applies in 
ordinary cases to debts between Hindus in 
this Province, contend that under Order 
XXXIV, rules 2 and 4, they are entitled 
to interest as stipulated in the bond, in spite 
of the rule of *'Damdupat.” Reliance is placed 
on the case of Madhuia SidUantn On tkini Kidhi 
V. Venhotaram'invdu Kaidu (1), where it was 
held that, the “I).imdupat’' rule is inappli¬ 
cable to cases of mortgages governed 
by the 1'iansfer of Property Act. The 
learned Judges, in that case, argued (hal 
under seetioi s SG and S7 of Transfer of Pro¬ 
perty Act, the mortgagee is entiiled to 
intere.st as confraefed for, and that tlie gene¬ 
ral rule of law laid down in (lia^ Act must he 
heldto abrogate the special i iileof law obtain¬ 
ing among Hindus. The words of section 86 re¬ 
lied onare:_ “If theplaintiffsucceeds.theCourt 

shall make a decree, ordering that an aoenunt 
be taken of what will bedueto the plaintiff for 
principal ar.d interest on the morigage.” 
But, surely, r.o greater force can he attached 
to these words than was allowed by the Oonit 
in the case of Suryu Karninsir.gh v, Jogendra 
Karain Roy CAorrd/iwrp (2), wherein tho Jndges 
expressed the opinion that “^Section 8G bind.s 
tho Court to give a <lecree at the rate of 
interest provided by the mortgage if it be a 
rate to which no valid legal t.bjecti' ti can be 
taken, ” that is to say, the moi tc.agee i.-^, p/n/nr 
facif\ entitled to enfoice the strict terms of 
his conttact, but the defendant is not debari'erl 
fi-om showing tliat he is legally entitled to 


( 1 ) 26 M. 6 (} 2 . 
1.2^ 2J C. 360. 
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relief against them. The role of '‘Damdupat’* 
is nothing more than a rule of limitation 
I JiayKConnoy Audtcarty v. Johur LoJl Dutt (3)ji 
having a religious origin, obtaining among 
Hindus; and, in my opinion, section 86 of the 
Transfer of Property Act and rule 2 of Order 
XXXIV cannot be fairly construed so as to 
abrogate this rule. In Jeecanbcn v. yianordas 
Z/uchwandos(^4 :)was held that the Transfer 
of Property Act had not affected the appli¬ 
cation of the rule of “Damdupat” in the 
case of a Hindu mortgagor, and there is no 
reported case from this side of India sup¬ 
porting the view expressed by the Madias 
High Court. I hold, therefore, that the rule 
applies. 

It is further contended for plaintiffs that 
the rule does not, at any rate, apply to 
interest after date of decree; hut on this 
point, I feel bound to follow the decisions in 
Rarrchandra Man^eshwar v. Bhimrav Ravn 
f5) and Ram Kanye Audhicarry v. Gaily Churn 
Bey (6) and to hold that the rule does apply 
to such interest. Plaintiffs are, therefore, 

entitled to Us. 1,500 as interest and no more. 

(S') 5 C. 867; 7 C. L. K. 204. 

(4) 12 Bom. L. K. 092; 8 Iml. Cas. 649; 35 B. 109. 

(5) 1 B. 577; at p. 580. 

(6) 21 C. 840. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneoc.s Civil Appeal No. 13 op 1911. 

November 1, 1911. 

Fresent: — Mr. Pratl, J. C. 

In re MOSSAJI ISMAILJI LOTIA 
h\v parfe FORBES, FORBES. CAMP¬ 
BELL AND Co. 

Provittrial [nunlrcncij .L’f (//f o/1907), 24, 25, 28 

— Clniimt onfonrnrd confrnrj.t—Continyent debt.-i—Proof 
in innolvencij — Creditor's a{rtdavi(i*-'Pntij of official 
iteceiver. 

I’laims in re&puct of forward contracts are clcmaiuls 
in tho imtnie of nnli(jni<latccl damages arising out of 
contiact. They arc contingent debts capable of be¬ 
ing fairly c.stiinated and can bo proved, nn<ler tbo 
Insolvency Act, before tho nue dates for tho perform- 
aiico of Lho contracts have arrived. 

Ilnrdi/ V. Fothergill, 13 A. C. S.")! at p. 358; 5S L. J. 
Q. B. 44: 59 L. T. 273; 37 W. U. 177; 53 J. P. 36, re- 
ferred to. 

Where different creditors tile atKdavits before tbo 
Otficial Kecoiver in proof of such debts, it is bis dntv to 
inquire into the matter and to determine a uniform 
rate for the purpose of ipaklug a fair estimate or 


valuation of these debts. Tho creditors* affidavits 
should not be accepted without question, ns the affida¬ 
vits can only disclose tho chance of liability, and 
are nothing but tho creditor’s estimate and opinion as 
to the present value of tho debt. A creditor’s esti¬ 
mate is no part of the proof of such a debt. 

Re Doddsy Ex parte Pritchard, 25 Q. B. D. 529 at p. 
533; 59 L. J. Q. B.403; 62 L. T. 837; 39 W. R. 125; 7 
Morrell, 199, relied upon. 

Mr. T. Q. Elphinston, for the Applicant. 

Mr. Rupchand Bilaram, for the In¬ 
solvents. 

JUDGMENT.—This is an appeal by 
Messrs. Forbes, Forbes, Campbell & Co. 
against an order of the Official Receiver 
rejecting proof of their debt aud refusing to 
enter it iu the schedule of creditors aud 
debts of the insolvent firm of Mossaji Ismaiiji 
Lotia. 

The adjudication order was made on the 
29th March and the property of insolvents 
was vested in ihe Official Receiver. 

Several of the creditors had made forward 
contracts with the insolvents for the sale of 
sugar and of these the appellants were 
creditors for the largest sum. They tendered 
proof by affidavit on the 2nd June and 
as.se.ssed damages at the rates at which they 
could on the 26th May have sold the sugar for 
delivery on the contract dates. 

The Official Receiver called a meeting of 
creditors on the 5th July at which some of 
the creditors suggested that the contracts 
should be sold and damages assessed accord¬ 
ingly, while .Mr. Rupchand for the insolvents 
contended that the damages should be 
assessed either in that way or by the rates 
prevailing at the date of breach. No rate, 
however, was fixed and nothing was effected 
beyond a definite intimation which the 
Official Receiver gave to the creditors that 
he would not accept delivery on behalf of the 
in.solvents. 

The Official Receiver appears to have 
been under the impression that he could 
not fix the rate because he had not been 
authorized under section 20 (c) to (i) of the 
Provincial In.solvency Act. He applied to 
the Court for these powers and they were 
conferred upon him on the 19th July. 

By that date sugar had begun to rise in 
price and one of the creditors, Messrs. E. D. 
Sassoon & Co., who had re sold at the lower 
rates of April, May and June, represented 
that the appellants should be required to 
re-sell or that the higher rate of the 
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dfty should be considered in assessing their 
damages. 

The Official Receiver communicated on this 
subject with Messrs. Forbes, Forbes, Campbell 
& Co., but they consistently took up the 
position that they had rescinded the con¬ 
tracts on the 5th July and that their 
damages should be assessed at the rates of 
that day. 

Ultimately, the Official Receiver admitted 
proof and entered in the schedule the debts 
of the other contracting firms, i e., Messrs 
Graham, Volkart, Ralli and Sassoon—but as 
to Forbes, gave tliem the option of either 
re-selling and having their damages assessed 
on the basis of such re-sales or of waiting till 
the dates of delivery so as to have actual 
damages calculated. 

Now, the Official Receiver was in error 
in thinking that he could not fix. the rate 
for damages without being empowered under 
section 20 (c) to (i). The only clauses which 
could be imagined to apply are paras, (c) 
and (/i). Para, (c) refers to power to carry 
on the business of the insolvent so far as it 
may he necessary for the beneficial winding 
up of the estate. The Official Receiver 
was not exercising that power, for when he 
intimated that he would not take delivery, 
he elected not to carry on that business. 
Para, (/i) refers to the compromise of debts, 
claims and liabilities on such terms as may 
be agreed upon. But this power is, under tlie 
terms of the section, to ba txercised for the 
purpose of reali/iug the property of the 
insolvents. It refers, therefore, to cjra- 
proiiiiso with persons who are under a 
liability to the insolvents’ estate —and it is 
doubtful if it refers to creditors whose claims 
would be decided either by inclusion in 
the schedule for the purpose of dividend or 
by composition under section 27. But I 
i:eed not discuss this point further, for, as I 
shall preKently show, tlie Official Receiver 
had jniiadiction to decide the matter without 

resorting to a compromise. , , 

The claims of the films who held forward 

contiacts were demands in the nature of 
unluiuidated (lamag»^s aiising out of con- 
tract. The Act admits such claims—for 
scirtion 2K (2) only excludes those not arising 
out of coutiactor breach of trust. Again, 
lliCfC claiiii.s are contingent debts—that is, 
tltey aie cor.tingent not only on non-per¬ 
formance by the Receiver, but also on the 


rates at the due dates being lower than 
the contract rates. Oontiugenfc debts are 
proveable under the Act subject only to the 
proviso to section 24 (1) that they are not 
incapable of being fairly estimated. 

The Official Recsiver has authority under 
section 52 (6) to frame schedules and to admit 
or reject proofs of creditors. He, therefore, 
had jurisdiction to say of a debt whether it 
can be^fairly estimated or not—and if it could 
be fairly estimated, he had jurisdiction, 
and it was his duty, to make such estimate. 
The jurisdiction is expressly conferred on the 
Official Receiver by the Presidency Towns 
Insolvency Act, 1909, section 46 (4). Com¬ 
pare also section 37 of the English 
Bankruptcy Act, 1883. 

The Official Receiver failed to exercise 
this jurisdiction and 1 think also that he 
erred in treating the affidavits of the other 
contracting firms as proof of their debts. 
Under section 25, a debt may be proved 
by an affidavit containing an account support¬ 
ed if possible by vouchers. But this evi¬ 
dence could only amount to proof in respect 
of debts that are certain. Here the affidavits 
could only disclose the chance of a liability— 
but as to the amount or present value of 
the debt there was nothing but the creditors’ 
estimate. That is merely the creditors’ 
opinion and it has, therefore, been held 
that a creditor’s estimate is no part of 
the proof—see in Re Dod’is, Ex pirte Pritchard 
(1>. The Official Receiver, therefore, instead 
of accepting the affidavit of the other 
creditors without question, should have 
applied his mind to the matter and, on the 
basis of those affidavits, shonld have deter¬ 
mined a uniform rate for the purpose of 
making a fair estimate or valuation of the 

contingent debts. 

Mr. Rupchand for the insolvents contends 
that the appellants are only entitled to get 
such actual damages as may accrue to them 
when the due dates arrive. This is directly 
opposed to his contention before the Official 
Receiver on the 5th July and it does not 
ronfii.st with his raising no objection to the 
rates allowed to Messrs. Graham, Volkart, 
Sassoon and Ralli. Tliese debts have been 
valued at various rates prevailing at various 
dates in February, April, May and June. 
Moreover, the contention is manifestly opposed 

(1) (1890) 25 Q. B. D. 529 at p. 536; 59 L. J, Q. B. 
403; 02 h. T. 8 ^7; 39 W. R. 125; 7 Morrell. 199. 
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to the policy of the Act. The object of 
the Act is that all debts and liabilities, 
presenter future, certain or contingent, should 
be proved and the insolvent discharged in 
respect of them. If contingent debts could 
not be proved until the event on which they 
were contingent arrived, some debts could 
never be proved at all. For instance, the 
claim of a life annuitant would depend for 
its value on the life of the claimant. He, 
therefore, according to Mr. Rupchand’s 
contention, conld not claim at all until he 
was dead. 

No doubt, there are cases in which the 
admission of contingent debts to proof may 
work a hardship on some and confer an unfair 
benefit on others. This was referred to by 
the Earl of Selbourne in Hnrdy v. Fothergiil 
(2) and I read his remarks: — 

“For the principle of the old bankrupt 
laws, which did not sdmiu to proof any 
claims for liabilites contingent at the time 
of bankruptcy, much might perhaps be said. 
It might be a hardship upon the creditors, 
to whom debts were then due, that a merely 
possible fuiure liability, which might never 
have matured into a debt at all, should be 
valued nml admitted to proof, and to partici* 
pation in dividends. In most case.s, if atiy 
substantial dividend were paid, this would 
be a benefit to the person interested in the 
performance of t.lie contract under which 
such liability would arise if the contittgency 
happened; but there might also be cases in 
whk'h it would be a hardship upon him to 
be compelled to prove such a claim, so valued, 
at a time when the estate of the bankrupt 
might be inadquate to pay any substantial 
dividend, instead of waiting for the occur¬ 
rence of the contingency (if it ever should 
occur) and then taking his legal reniedie.q 
against such property as the debtor might 
at that time posses?, whether previously 
bankrupt or not. Rut the Legislature, for 
whatever reason, has gorje at least far enough 
to €.xclude from tlie consideration of tlie 
present quest ion a priori arguments of that 


kind.’' 

So here wo have to carry out the Act and 
not to criticise its policy. Some of the litui-*, 
p. g.y Sassoon and V<>lkart. ie*sold. I would 
observe that tliey ditl tins before the re.scis- 

sion on the 5fli July and did so at their 
. (2) 12 A 0. 2:>I at p. 2 .">S; r,s L. j. Q. n. -IS; 5:) L. 
T. 273; 37 \y. li- 17r; 53 J. 1»- 30. 


own risk for the Official Receiver might 
possibly have claimed delivery. The insol¬ 
vents authorized Forbes to re-sell the day 
before they filed their petition. This author¬ 
ity was of no effect after the adjudication 
order was made; and I do not find that the 
Official Receiver authorized a re-sale at any 
time prior to the re.scission on the 5th July. 
But even if he had, such re sale would in no 
way assist in the valuation of the debt for 
the daily rates are well known. And after 
rescission, I do not understand how the 
Official Receiver or any one else can dictate 
to Forbes what they should do with their 
sugar. 

I have dealt now with the legal aspect of 
the case and have disposed of the arguments 
adduced in support of the order. My con¬ 
clusion is that on the 5th July when the 
Receiver intimated that he would not accept 
delivery, he should have proceeded to make 
a fair estimate of the claim of the appellants. 
If he had done so, I liave no doubt be would 
have taken as his basis the rates of that day, 

I shall take the same basis without regard 
to the rise of riles since then, for the delay 
is attributable to the action of an officer of 
the Court and the maxim applies that an 
act of the Court shall prejudice no man. 
But having elected to keep the sugar, the 
appellants cannot be allowed brokerage or 
commission. 

I accordingly vary the order of tlie Receiver 
and direct him to estimate the claim on this 
basis and to enter the debt so estimated iu 
the Schedule. 

I allow the appeal with coats. Coats to 
come out of the estate. 

Appeal allowed^ 


BOMBAY HIGH COURT. 
Seco.vd Civil Appeal No. 912 op 1910, 

January 3, 1912. 

Preaeut -.—Sir N. G. Chan<lavarkar, Kt., 
Judge, and Mr. Justice Batchelor. 

D AGDU .\XAND RAM —Appellant 


versus 


M1R A S A H K B T A N H A JI—Respondent 

fJoHli in A'jrlr,tffur(:<f.-<’ iff Act{Xl^l[ of IH79) .<?* 2 
( 2 ) —AiiriruUurist—Minor son of cojriculturist—Earninq 
Uccfi^iood bfj U'jricidture. *' 
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Th*^ minor sou of an agi’icnlturist Is not an agri* 
culturist within the moaning of the definition in 
section 2 clause (2) of the Dekkhan Agricultursts’ 
Relief Act. 

Depeudeuoo for livelihood upon another who is an 
agriculturist is nob the same thing as earningUvelihood 
for oneself by agriculture. To earn livelihood by 
agriculture is to obtain the means of livelihood by 
it. 

VmuUrijiiav Baburaw v. Bukrishnn BhalchandriTy 19 
B. 255, followed, 

SeoDod appeal from the decision of the 
District Judge of Ahmednagar, in Appeal 
No. 94 of 1909, confirming that passed by 
the Subordinate Judge of Shevagaon, in 
Civil Suit No. 215 of 1908. 

Mr. K. H. Kelka)\ for the Appellants. 

Mr. 7). A. Khare^ for the Respondents. 

JUDGMENT.—The rainoia concerned in 
this case, it is found, were not agriculturists 
at the time of the suit. But the Courts 
below have given them the benefit of the 
provision.? of the Dekkhan Agriculturists' 
Reliet Act under the second definition of 
section 2, clause (2), of the Act. According 
to that section, we must see what the defi¬ 
nition of ‘agriculturist’ was at the time the 
liability was incurred. That definition was 
the same in 1893 that it is now, and, there¬ 
fore, we have to see whetlier the minors 
concerned, either by themselves, or by their 
servants, or by their tenants, earned their 
livelihood” wholly or principally by agricul¬ 
ture. It is found as a fact by the learned 
District Judge tliat at the time the liability 
was incurred, these were minors depending 
for tl>eir support on their father who was 
an agriculturist at that time. a»iJ, tlieref re, 
their itjcome, if tliey can ba said to have had 
an income, was chiefly derived from agriculture. 
That was because they depended upon their 
father for their livelihood. But dependence 
for liveliliood upon another who is an agri¬ 
culturist is not the same thing as earning 
livelihood for oneself by agriculture. To 
earn livelihood by agriculture is to obtain 
the means of livelihood by it: Dwirkojtraw 
liabitraw v. lialkyishm. Bhalrhandra (1). 
Upon the giound tlmt there is no evidence 
whatever to show that the minors earned 
their liveliliood by agriculture at the time 
the liability was incurred, the decree must 
be reversed and tlie case sent back to the 
tSubordioiite Judge to be dealt witb on the 
njeiits accoi’ding to law w’ith reference to tbe 
observations in this judgment. 

(1) lU B. 2'.5. 


Costs hitherto incurred to be coats in tho 


cause. 


Decree reversed. 


SIND JUDECIAD COMMISSIONER’S 

COURT. 

First Civil Appeal No. 28 op 1909. 
Novembers, 1911. 

Present: —Mr, Pratt, J. C., ana 
Mr. Crouch, A. J. 0. 

MATHRADASS RAMDASS-Appellant 

versus 

The secretary op STATE foa INDIA 

IN COUNCIL— Respondent. 
Pyactlre—Bind Judicial Coyntnissioner's Court Rules, 
23,24', 27— Reinftnd order—Inclusion of Pleader a tees in 
costs—Fnilure to file certificate of fee—Review of taxa¬ 
tion after success in lower Court—‘Successful party , 

meaniyuj of, , t i 

Under Rule 27 of Rules of the Court of the Judicial 

Commissioner in Sind, no application for review of 

taxation nf costs is allowable unless made before the 

decree is signed. , i • • 

Whcti a case is remanded for fresh decision 

and costs of appeal are directed to bo costa in the 
cause, the lower Cour*-- when passing its decree has no 
power to alter the order of the Appellate Court a« to 
costs and to allow costs not shown in the order of the 
Appellate Com*. 

The oxpres.-ion ‘‘successful party" in rule 23 of the 
rules of Court means the party who, as a result 
of the Court’s judgment, is entitled to formulate a 
claim for costs against other party; it does not include 
a party obtaining success in proceedings before an. 
other Court. 

Whore the final incidence of the burden of costs is 
left for the decision of the lower Court, as in the case 
of remand, a party desiring his Pleader’s fees to be 
included in the costs must file the usual certificate of 
fees in the .\ppellato Court before the decree of that 
Court is signed. 

Application for review of taxatiou of costs. 
Mr. ;fma/rai Bhojraj, for the Appellant. 
Rai Bahadur Mr. Tekchand Oodhavdas, for 
the Respondent. 

JUDGMENT.—In this case, this Court 
reversed the order of the lower Court dis¬ 
missing the suit, and remanded it for trial; 
the order as to costs was costs of this 
appeal to be costs in the cause.” Appellant 
submitted a bill of costa including Pleader’s 
fee accompanied by the usual certificate, in 
accordance with rules 23 and 24 of Chapter 
V’ll. Re.spondent filed no bill and no 
certificate. Pursuing the ordinary practice 
of this Court, tbe costs of both sides were 
taxed and entered in the decree, but in th$ 
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case of the respondent, they were taxed on 
the materials supplied by the record, aud 
no Pleader's fee having been certified, none 
was allowed. On remand, the lower Court 
dismissed the suit with costs, including those 
reserved as costs in the cause by the Appel* 
late Court. Respondent filed an application 
praying that the Court would “allow him 
Rs. 50 on account of Pleader’s fee for the 
Appellate Court and include the same in the 
decree,” but the Court held that it had no 
power to alter the Appellate Court’s decree 
and to allow costs not shown therein. Re¬ 
spondent now applies to have the taxation 
reviewed. 

There can be no doubt that this order of 
the lower Court was correct. This is clear 
from the terms of Order XL!, rule 35, Civil 
Procedure Code, and the point was discussed 
and settled as far hack as 1870 in the 
case of Nubo Kiisto Mookerjee v. Parhutiy 
Ghvrn BhuHacharste (1). 

To the present application for review of 
taxation, rule 27 of this Court seems to 
afford a complete answer—for, under that 
rule, no application for review of taxation 
is allowed unless made before the decree is 
signed. 

But Mr. Tekchand contends that, under 
rule 23, it is only the successful party who 
is bound to submit a bill of costs, and that, 
therefore, (1) he infringed no rule by 
omitting to file a bill when tho Court mad© 
the adverse order of remand, and (2) having 
won in the lower Court, he is entitled, as a 
successful party, to file a bill of costs now. 

Bub it is nob sought bo penalize the respond¬ 
ent for infringing a rule; it is merely con¬ 
tended that he failed to take advantage of 
an opportunity. Though rule 23 makes it 
obligatory on a successful party to submit 
his bill, it is always open to the unsuccessful 
party to present a bill also if he wish any 
costs not appearing on the Court record to 
be included in the decree. Nor can ‘suc¬ 
cessful party” be given so wide a construc¬ 
tion as to include success in proceedings 
before another Court. The expression 
obviously means the party who, as a result 
of the Court’s judgment, is entitled to f )rnju- 
late a claim for costs against another party. 
Where the final incidence of the burden 
of costs is left for the decision of the lower 

(1) 18 W. R. 23. 


Court, each party will be well advised to 
submit his bill for the question of the 
amount of each parly’s costs in appeal is 
conclusively determined by the decree of the 
Appellate Court. 

We dismiss the application with costs. 

AppUcatton dismissed. 


BOMBAY HIGH COURT. 

Civil Ref'ere.vcb No. 11 op 1911. 
.January 9, 1^/12. 

Present: —Sir N. G. Chandavarkar, Kt., 
Judge, and Mr. Justice Batchelor. 
BHAGWANT RAMCHANDRA— 

Plaintiff 

Vf'rstis 

KAJI MAHAMAD ABAS—Defendant. 

Civil Procedure Code (Act V of 1903), s. 48— Execu- 
tion of decree—Decree obtained by person under no dis. 
ability — Limitation—Minor heir — Ej}ect of subsequent 
disability on the running of limitaiion—Limitation 
Act {IX 0 } 1908), s. 9. 

When onco tho period of 12 years prescribed by 
section 48, Civil Procedure Code, has began to run 
from the date of tho decree, such period must be 
computed from that da}*. 

Where a decree-holder, who is not under any dis¬ 
ability, obtains a docio(.‘ ami tlieroufter dies leaving 
a minor soti as his lioir, tho niinoi ily of t)te son can. 
not arrest the running of the period of 12 vears 
prescribed by section 4S, Civil ProecMlure Cuile, which 
must be computed from the ilute of ilie decree irres. 
poctivo of the sou’s minoiit}'. 

Civil Referenca made by tlie Judge of 
Small Causes Court at Poona, in Varkhast 
No 4819 of 1910. 

Mr. Niikauth Atm.nr.mi Gimlcns rttr/Vo), for 
the Plaintiff. 

Mr. S. Patkar {mntCHS curiie)^ for the 
Defendant. 

JUDGMENT.—We are indebted to each 
of the Pleaders for appearing in this Reference 
as amicus cnriie. Mr. Nilkanth lias placed 
before us all the available authorities on the 
point and argued the Reference in support of 
the plaintiff. Bat we are of opinion that 
our answer to the Reference most be that 
the claim is barred by tlie law of limitation 
preacribed in section 48 of the Code of Civil 
Procedure. We agree with the Subordinate 
Judge in the view he has taken, namely, 
that the decree havirig been obtained by the 
plaintiff’s fattier and time having once begun 
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to run under section 9 of the Limitation Act, 
no aubseqnent disability, that is, the rainorL 
ty of the plaintiff, could arrest it. Once 
the limitation began to run from the date of 
the decree, the twelve years’ period must be 
computed from that day. The point is 
practically decided by this Court in Jivraj 
V. Babaji (1). With this answer, the Refer¬ 
ence must be returned to the Subordinate 
Judge. 

Tifference returned, 
(1) 29 B. 08: 0 Bom. L. R. 039. 


SIND JUDICIAL COMMISSIONKR’S 

COURT. 

Miscellaneous Civil Appeal No. 6 ov 1910. 

November 10, 1911. 

Present-. —Mr. Crouch, A. J. 0., and 
Mr Hayward, A. J. C. 
GHANSHAMDAS NhlBHANDAS— 

Appellant 

versus 

Musammat VISHINDEVI and others — 

Respondents. 

Proi iuviid lu.-rolccncy .4r? (Ill «/ 1907). 0— Jurist 
diciion — lii>nU-<’iicij bij di btor nnxstid or- ini, 

pririoin’il —“O/-”, coiistructicn of. 

A debtor, u lio lists bet-u jirrostud or imprisoned in 
execution of si ileej’co, may jncsout nu insolvency peti¬ 
tion the Com t liavin" jiirisilictioii edllier in tlic 
lucBil Jiresi wbere lie is in custody or where be reside.<t 
or csirries c)n ljusiness. 

The woi'il ‘or’ ill section G of the Btovincial InsoU 
venev -Act is nscil iu tlie sense of j;*vinj/ the debtor 
itn alternsitive choice. !t dues not restrict the tlebtor 
to present his insolvency jtctition only to the Court 
witliin wliose jurisdiction he is in cnsto<ly. 

Appeal against an order of the Joint Judge, 
SukkutLarkana. 

Mr. Isnrnng liaz'trisiug, for the Appellant. 

JUDGMENT.—We consider that where a 
debtor has been arrested, or i*nprisoned, he is 
not limited in the presentation of bis insol¬ 
vency petition to a Court having jurisdiction 
in the local area where he is in custody. 

The word “or” ordinarily connects a series 
of words, marks alternatives and gives choice 
of either alternative. The words “if he has 
been arrested or imprisoned” betw-een “or” 
and “where he is in custody” in the last 
Hue of section 0 (2) of the Provincial 
JoHolvency Act, merely limit or explain the 
applicalion of the last alterualive. We see 
no reason to suppose that the word has not 
been used in its ordinary sense through the 
Biib-sections. 
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We cannot accept the construction placed 
on the section by the lower Court without 
giving to the word where, last used, a dis¬ 
junctive sense, a sense quite different to that 
in which it is obviously twice used earlier in 
the section. Were the word intended to be 
used in a disjnnctive sense, we should expect 
it to mark the commencement of a fresh 
sentence. In this case there is no fresh 
sentence. Had the Legislature intended that 
the word should be interpreted in a disjunc¬ 
tive sense, we should have expected a much 
clearer indication of such intention. 

We reverse the order of the lower Coart 
and direct that the petition be disposed of 
according to law. Costs to be costs in the 
insolvency proceedings. 

Order set aside. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 94 of 1911. 
January 11, 1912. 

Present'. — Sir N. G. Chandavarkar, Kt., 
Judge, and Mr. Justice Batchelor. 
RAMCHANDRA SHIVJIRAM— 

Appellant 

VCTStiS ^ 

TAMA RAGHO MANGLYA—Responoent. 

'iVff/i.s/fr of Properly Act (iT of 1832), a. lJ7-^Lenise 
for tnorc Ihun n year — Reyistrrition—Admiiisihilify 
—Orol cridciii'c — Adinis.'iion of rdnlionshtp of Ijtidlord 
and tenant — K.-<tnppel—Pr(icti‘'e^-Comi>cn^ntioH for tise 
nnduccni>ation — Lcn.‘ieofsftlt,j.aft Icynl ivitho'tt Collector’s 
t^anction—Admissibility of landlord's receipt. 

A.’s oiu-thiril interest in certain salt-pans was lens- 
e<l to B., for a perioil of three years at lU. 500 u year 
during A.’s minority by lier guardians and co-sharer, 
who owned the remaining two-thirds share. 

Oa attaining majority, ,4. leased her share 
for two years more to D. on a rental of Rs. l,CO0 
a year. 

A. sued B. to reeover tho rent of the last two years 
at the rate of Rs. 1,000 a year and Rs. G53 as rent due 
on the previous lease. 

Tlie renl-deeil was not registered but B. a<linittod 
.•l.’.s ownership of the salt-piin anil also his (eiiaucy 
under her ami her eo-sliarer; B., however, alleged that 
he had been in posscs.sion from the bcgiuniiig under a 

lea.se for live vuars and not tliroe vear.s: 

» • 

(1) that ^*1. could not be allowed to relv on 
tho lease set u|> by her, as it was unrojjistored; nor 
could :fho be allowed to give oral evidcMico of that 
lease; 

Anlesir lirjoyji Surti y. Stjal Sinhir Afi Khan.dZ 
It. 010; 10 Bou). K. 1140; 4 Cu9. S04, followed. 
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(2) that as B. admitted A.*s owaership and that ho 
■was her tenaut, proof of the relation of landlord and 
tenant became nunecossary, the admission of B. acting 
as an estoppel the production of any evidence con- 
viadictiug the admission; 

Burjorji Cursetji Panthahi r. Muncherji Ktwrji, 
5 B. 143 at p. 152, followed. 

(3) that A. could only recover the money as for use 
and occupation for the two years of the tenancy and 
as the amount claimed by her was not shown to be 
excessive, she was entitled to it. 

The lease of a salt-pan is not illegal merely because 
the sanction of the Collector of Salt Revenue has not 
been obtained thereto. 

Per BotcAeior,/.—Receipts for rent granted by a 
landlord are admissible in evidence, not as proving the 
terms of the contract of letting, but as proving from 
the conduct of the parties what would be a fair rent 
for the admitted tenancy. 

Second appeal from the decision of the 
Assistant Judge of Thana, in Appeal No. 152 
cf 1910, reversing that passed by the Joint 
Subordinate Judge at Thana, in Civil Suit 

No. 182 of 1909. 

Mr. O. S. Rao, for the Appellants. 

Mr. Robertson, with him Mr. D. A. Kkare, 
for the Respondent. 

JUDGMENT. 

Chandavarkab, J.—The plaintiff (who is 
respondent in this second appeal) alleged in 
her plaint that the salt-pan in dispute, in 
which she had interest to the extent of one- 
third, had been leased away during her 
minority to the appellants for a period of 
three years on a rental of Rs. 500 a year by 
her guardians and one Dharnian, who owned 
the remaining two-thirds shat e, that on the ex¬ 
piry of that period, she, having obtained the 
age of majority, let her interest for two years 
to the appellants on a lental of Rs. 1,000 a 
year. She sought to recover the rent of 
those two years at that rate and also Rs. 653 
as rent due on the previous lease. 

The appellants in their written statement 
admitted the respondent’s ownership of the 
salt-pan and also their tenancy under her 
and Dharman, but they contended that they 
had been in possession from the beginning 
under a lease for five years, not three years 

as alleged in the plaint. 

Section 107 of the Transfer of Property 
Act requiiing that *.a lease of immoveable 
property from year to year, or for any term 
exceeding one year, or reserving a yearly 
rent, can be made only by a registered in¬ 
strument,” the respondent could not be 
allowed to rely on tbe lease set up by her, 
because it was not registered; Ardesir Seion;t 


Surti V. Syed Sirdar AH Khan (1), Nor 
could she be allowed to give oral evidence of 
that lease (section 91 of the ludian Evidence 
Act). 

But the appellants having admitted in 
their written statement the ownership of the 
respondent and that they were in as her 
tenants, proof of the relation of landlord and 
tenant became unnecessary. A Court in 
general has to try the questions on which 
the parties are at issue, not those on which 
they are agreed,” and “admissions which 
have been deliberately made for the purposes 
of the suit, whether iu the pleading or by 
agreement, will act as an estoppel to the 
admission of any evidence contradicting 
them.” Burjorji Gursstji Panthaki v. Afttn- 
chern Ruverji (2). 

The only question then at issue, was the 
amount of rent payable. So far as the agree¬ 
ment set up by either party was concerned, 
it was inadmissible in evidence and no oral 
evidence could be given of it. The respond¬ 
ent could only recover as for use and occu¬ 
pation for the two years of the tenancy ad¬ 
mitted. 

We have evidence in the case to show that 
at the beginning of the two years’ tenancy, 
admitted by the appellants, one merchant 
was ready to take the salt-pan on a higher 
rent than Rs. 5,000, which they had paid till 
then; that another merchant was willing to 
pay a rent of Rs. 7,000 per annum, and that 
the appellants were paying at- the date of 
the suit Rs. 6,100. Tfie lower Appellate 
Court has believed tlu«5 evidence, and the 
rent claimed in the plaint and awarded by 
that Court cannot be regarded as exce.ssive 
for the appellant’s use and occupation of the 
salt-pan. 

Two other points were urged before us in 
support of the appeal—one that the lease of 
the salt-pan was illegal because it had not 
the sanction of tbe Cdlector of Salt Revenue, 
and the other that the report of the guar¬ 
dians of tlie plaintiff made to tlie District 
Judge was inadmissible. We agree wir-h tlie 
lower Courts that the lease was nob illegal, 
and that the report was admissible. 

The decree is confirmed with co.sts. 

BATCUiCLOa, J.—1 agree. In my opinion 
the receipts issued by the plaintiff for pay¬ 
ments made to her were rightly e.dmitted in 

(1) 33 B. filO; 10 B nn. L. 11. 1U5; -1 Iiul. Caa. 801 

(2) o B. 143 at p. lo2. 
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evidence, and, if that j3 go, the decree under 
appeal must be affirmed. It seems to me 
that these receipts are admissible, not as 
proving the terms of the contract of letting, 
but as proving from the conduct of the 
parties, what would ba a fair rent for the 
admitted tenancy. Reference may also be 
made to illustration (e) of section 91, Evi¬ 
dence Act. 

Decree couHnnei. 


vSIND JUDICIAL COMMLSSIONER'S 

COURT. 

Misckllankods Cjvil, Ap: eal No. 117 

OF 19 il. 

November 15, 1911. 

Presenf'. —Mr. Pratt, J. C. 
TOPANRAM NATHU RAM — Plaintiff 

versus 

TElvCllAND AND c.Tiii'Rfl—D efendants. 

—Dr-fi'ce iiijiiu>( iiiin --Vonl — IC.f’ 

ception^Ciri' Co‘{‘; (Art nj 11J3S), 0. X.V, 

r. U— Tt'/rinhiiif ili/iiiij njh'r r 7 os(> nf In'ririmj hut hrfvi’C 
J‘/diiiiu;iif — li leciifiDti of decree — Poire ‘ of execution Court 
to dediiic to erreute deeree i>os.<ed u ilhoiif jnrirdief'ou — 
Poterr to eonsider •{ueafion of jurisdiction. 

A Couit has IK) to make a ilecree 

against or in favour of a person iloceasetl. Such a 
decree is void ami iiica)ial>Ie of exoeiitioii. 

/aiduf?.!// w.liijtii fjdf 17 A- 47H ami Visficunuth 
Dunzniinho v. hdiu Kublu, 11 Uoin. L. K. 1070, 4 lad. 
Cas. 137, folh)Wcd 

The only exception to tlie rale i.s the case of a de- 
feadant dviiig between the coacUisioa of the hearing 
and tin* juoiKuiaceaieiit of jmlgmeat; in such an event, 
the Court may <leliver judgment nunc pro Iu7te. 

A (h'croe pa-'^sed without jurisdiction is incapable of 
execution and the Court to which such decree is 
transferi’eil for execution is competent to decline to 
execute it. 

The Court cliargeil with the execution of a ilecroo 
:an eonsider the rpiesliou whether the Court winch 
passeil the decree had jurisdiction to pass il unles.^ 
Die decree itself preclmlcs that question. 

Hu a Musa Iluji Ahiue.t v. Punuinuud ^urse>j,lo 
li. 2 \G iiixd luidud AH V. JiKjun JmI, 17 A. 47S, tol- 

i'hutjatul V. Truciiiuu, 7 11. 4S1, Ku.-<turshet Jui'ershct 
V tiiniu Kunhoji, 10 H. Go; Chiutumnn rUhohi v. 
Chintuniir. n-ihii 21 H. 475, yf ithurjun v. Xur. 

hun' 25 11. :i37; 27 1. A. 21(5; 10 -M. I.-. J. dfiS^ 5 C. 
W. X. 10; 2 n.un. L. 11. 927; Trimbu/.ruo v. JfuHrunt. 
luo, 30 11. 101; 7 Horn. I.. H. 6.59: Muburnju of /l/imat- 
jiur V. Pufii Kiniiio Dei, 23 A. ISI at p. 190; 5 C. 
W. X. 137; 3 Horn. L. H. 51; 2H I. A. 35, distinguished. 

Mr. K<nH}nnl PaJiJurnal, for tlie Plainfiff. 

ilr. Karcfiandrai ViskinJas^ for Uefeud- 

aut No. 1. 


JUDGMENT,—^Tlna is an application for 
execution of decree passed by the Coart of 
the first class Munsif at Lyallpnr. 

The decree has been transferred to this 
Court for execution under section 40, Civil 
Procedure Code. 

Mr. Harchandrai for the first judgment- 
debtor’s repre.sentative, Teckchand, objects 
that the first judgment-debtor died before 
the decree was passed. The decree is dated 
the 21st April 1908 and the first judgment- 
debtor or rather the 1st defendant died on 
the 4th January 1903. He urges that the 
decree as against him is void. 

Mr. Kaluraal argues that the Court of 
execution cannot question the jurisdiction of 
the Court which passed the decree. The 
rule relied upon by Mr. Kalumal was first 
laid down by the Bombay High Court in 
Ghagalnl v. Trueman (1). In that case, the 
Court of execution thought the cause of 
action on the hundiy which was the subject 
of the suit, arose in Poona and not in 
Na.sirabad as held by the Court which passed 
the decree. But the question was not one 
of jurisdiction, for the trying Court had 
jurisdiction to decide where the cause of 
action arose and even if it came to an 
erroneous decision, that did not affect 
its jurisdiction or competence to pass the 
decree. 

In the next case Kasturshet Javersket 
V. Pama Kanhnji (2), the decree was a decree 
pas.sed by a Court of Small Causes again.st 
a defendant who afterwards claimed to be 
ail agriculturist. Here, again, no question of 
jurisdiction was involved, for it was open 
to the defendant to waive his status ; as lie 
had not pleaded in the Court of Small Causes 
that he was an agriculturi.st, that Court 
had jurisdiction to make a decree against 
him. In Chintaman Vithoha v. Chir.taman 
Bajaii Dtb (3), the objections raised 
referred to the authority of the trustee who 
was party to tlie suit to represouit the 
estate. This did not affect jurisdiction. 
Tlio Cjurt m;iy have erred in holding that 
the trustee did represent the estate, but that 
would bean error within jurisdiction for the 
Couit has jurisdiction to decide right as well 

(1) 7 B. J81. 

(21 10 13.65. 

(3) 22 B. 475. 
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as to decide wrong”: Malkarjun v. Narhart 
(4). The rule Ir.id down in that case was 
that the Court of execution could not 
question the validity of the decree, and that I 
understand to mean the legality of the decree 
and not the competence or jurisdiction of the 
Court which made the decree. Batty, J., 
uses the word ‘jurisdiction’ in Trimhakrao 
V. Btdwantrao f5). Bat the sentence in 
which the word is used is an ohiter dictum. 
The Privy Council state the rule very clearly 
in The Maharaja of Bkartpur v Rani Kanno Dei 

—“ As there is no inconsistency, the duty 
of the executing Court is, as the High Court 
rightly points out, to carry the orders of the 
decree into effect, as being conclusive between 
the parties, whether it may or may not be 
disputable upon a point of law,” These 
words do not include the case of a decree 
which is one which the Court is not compe¬ 
tent to pass. Such a decree is not a decree 
at all and is, therefore, not susceptible of 
execution. This appears to have been the view 
of Farran, .1,, in Haji Musa Ahmed v. 
Puimanond Nu)sev (7), for he said : 
“jf this Court were asked to execute the 
decree of a Mofussil Court directing land 
in Bombay to be delivered by the defendant 
to the plaintiff, or of a Mofussil Small 
Cause Court ordering the payment of such 
a sum as Hupees one Iskb, it would rightfully, 
I consider, refuse the application.” In 
Imdad AH v. Jagan Lai execution was 

sought against the representative of a 
defendant who had died before the decree 
was passed. It was held that the decree was 
void and incapable of execution. The Court 
said:— 

‘There can be no doubt, iu our opinion, that 
the Court charged with the execution of a 
decree can consider the que.^tion as to 
whether the Court which passed th(3 decree 
had jurisdiclioii to pass it, unless the decree 
itself precludes that questi-'n.” 

This I take to ba good law—and the last 
clause would cover such a case as that of 
Ckogolal y. Tiuenion (1), for where the Court 
has decided that it has jurisdiction over the 
subject-matter of the suit—that question is 

not to be re*opened in execution. In 

(4) 25 B. 337: 27 LA. 21G; 5 C.W.X. 10; 10 il. L. J. 
368; 2 Bom. L. U. 1)27. 

(.5) 30 B. 101; 7 Bom. I-. K. 659. 

(6) 23 A. 181 at p. 190; 5 C. W. N. 137; 3 Bom. L. 
R. 51; 28 1. A. 35. 

(7) 16 B. 216 at p. 219. 

(8) 17 A. 478. 


Vishvanathe Damanobav. Lallu Kahla (9), it 
was held that the Court has no jurisdiction to 
make a decree against or in favour of a person 
deceased; and an execution applicatiou based 
on such a decree was dismissed. 

Order XXII, rule 6, however, make.s an 
exception in the case of a defendant dying 
between the conclusion of the hearing and 
pronouncing of judgment for in such an event 
the Court may deliver judgment nunc 
pro tunc» 

I accordingly adjourn this matter till l5tU 
Novemhsr to give the opponent an oppor¬ 
tunity of producing a copy of the diary of the 
suit to show to what stage the suit had 
progressed by the 4bh January 1908. 

The execution applicition as against de¬ 
fendant No. 1 is dismissed with costs there 
being no valid decree against him. 

Fresh notice to issue as against defendant 
No. 2. 

(9) 11 Bom. L. R. 1070; 4 lud. Gas. 137. 


OUDH JUDICIAL COMMISSIONKa’S 

COURT, 

vSscoND Civrj. Appbal No, 168 of 1911. 

June 12, 1912. 

Present :—Mr. Lindsay, J. C. 

BUDHU CHAUDHRI—DKPBNDANr— 

Appellant 

versus 

M usamma t HARD El—P laintiff— 

Respondent. 

Cnul P>'ocedn,-e Code {Ai:i Ko/190S), (). Jl, r. 2, 
aud O. XKII, /*.9 —llhtdti l.nw — Diiujhtcr'scstate—Joint 
mc'iu'i's, effect of one sitin'j for his shore—Coiise of action 
—lieprerentation of estate. 

A widow witli two daiigliter.*?, II. uml S., mortgaged 
tlio Imiisc left by her Imsbaiul to tho appellant, the 
deo'l of mortgage being attested by S. 

Oil her tleath, II. iued for possession of half the 
house ami was successful. S. then sued for her lialf 
share but she died during tho pendency of the suit. 
Upon her de.ith, II. sued the appellant for the re¬ 
maining lialf share. The appellant contended that 
tho suit was not maintainable In view of the fact that 
H. had sued only for a half shai’c when she ought 
to have sued for tho wliole and that in the second 
litigation, S. represented tho whole estate,and conse- 
ipiently, II. was now bound by the result of that 
litigation. 

Held^ (1) that the right to sue for the half share of 
3. accrued to H. only after the death of S. and that 
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whou S. sued for her half share, she did not represent 
the whole estate sons to bind II. 

Appeal against an order of the District 
Judge, Sitapur, dated 17th February 1911, 
rerersiog that of the Officiating Munsif of 
Sitapur, dated 18th August 1910. 

Mr. H. G. Gutt^ for the Appellant. 

Pandit Go^aran Nath for the R-e- 

spoudent. 

JCDGME.Vr.—The facts of this case are 
shortly as follows. One Jia Lai, who owned a 
house and a shop, died leaving a widow, 
Musammnt Radlia, and two daughters, Musam* 
Mat Hardei and Mu:i%rnmat Sitala. The 
widow, Miisarriinat Radha, came into posses¬ 
sion other husband’s property with the estate 
of a Hindu widow and while she was still alive, 
she mortgaged the property to one Budhu 
Gnaudhfi. 1 he date of this mortgage was 
the lOth Novembei* l8o!) and it is admitted 
that Miisamwat Sitala, one of the daughters, 
was an attesting witiies.s to the mortgage. 
When Masxmmat Iladha died, a suit was 
brought by her daughter, Musimmnt Hardei, 
clainiifig joint possession of tlie property with 
the raortgageeon the ground tliattlie mortgage- 
deed was not, for various reasons binding up)n 
her. The result, of this litigation was that 
Musammnt Hardei got a decree for po.ssession to 
the extent of her share in the property. After 
thi3,the other daughter, Sitala, tiled 

a siinilar .suit. lliis suit was dismissed in 
the Court of first iustance and an appeal was 
filed during the pendency of which Mnsammat 
Sitala^ died. After her death, Musammat 
t>itala s son, one Ganga, was brought on tfie 
record as the legal representative of his 
motlier. d he case was fought out to tliis 
Court and the result of this litigation was that 
Sitala H suit was dismissed. After this, 
Muamutaol Haniei brouglifc a suit against the 

mortgagee claiming the interest in the mort¬ 
gaged property which had belonged to her 
sister, Sitala and it is tliis suit which hasgiven 
rise to the present appeal. The Court of 
first instance dismis.sed the claim of Musammat 
Hardei on the ground that at the time when 
Musninmnt Sitala died during the pendency of 
her appeal, it was the duty of Hardei to liave 
berscdf brought on the record as the legal 
ropre.sentative of her .■lister and carry on the 
Jirication. The Munsif was of opinion that 
h iving tailed to do so, she was debarred from 
instituting the present suit under the provisions 
of Order XXII, rule 9 of the Code of Civil Pro- 


tl91i 

cadure. In appeal, this decision was reversed 
by the District Judge and now the decree of 
the District Judge is attacked in thisOourton 
the ground that the Munsifs decision was 
correct and should not have been disturbed. 
It is also contended here that even if the snit 
of Miisammat Hardei be not bad for the rea¬ 
sons given by the learned Munsif, it was 
nevertheless not maintainable by reason of the 
provisions of Order IT, rule 2. Oq this point, 
the argument is that as Uusammat Hardei, 
when she brought her snit against Budhu 
Chaudhri for joint possession of his share, failed 
to make a claim in respect of the entire pro¬ 
perty, she is not entitled now to sue for that 
portion of the property which she omitted to 
claim in the previous litigation. These are the 
only points which are put forward for decision 
and after considering the argument of the 
learned Counsel and the facts of the case, I 
am of opinion that the decision of the learned 
Judge should be maintained. It is, no doubt, 
correct to say, as has been said by the ap¬ 
pellant’s learned Counsel, that when these two 
sisters Mu^ammats Hardei and Sitala succeeded 
to the property on their mother’s death, 
they took an estate in joint tenancy and 
there cm be no dispate that the estate 
being of.this nnturei on the death of one of 
the sisters, her interest would pas.s by 
survivorship to the other. The position 
of the sisters in this case was the same as 
that of two widow.s who succeed jointly 
to the estate of their deceased husband. 
The nature of that estate is well described in 
Mayne’s Hindu Law, 7th Edition, paragraph 
So-l. The learnel author say.-*:—“Where 
several widow.s liold an estate jointly, or 
where one holds as manager for the others, 
each has a right to her proportionate 
share of the produce of the property, and of 
the benefits derivable from its enjoyment. 
And the widows may ba placed in 
possession of separate portions of the 
property, either by agreement among 
theinsehes, or by the decree of Court, where 
from the nature of the propeity, or from the 
conduct of the co-widow.«j, such a separate 
pos.session appears to he the only effectual 
mode of .securing to each the full enjoyment 
of her rights. But no partition can 
be effected between them, whether by consent 
or by adverse decree, which could convert the 
joint estate into an estate in severalty, and put 
an end to the right of survivorship.** Now it 
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may have been that when Hardei brought her 
first suit against this mortgagee, she could 
have made her sister a parly to the case and 
brought a suit for recovery of the entire pro* 
perty in which both the sisters were Joint 
owners. ‘ That we know was not done. At 
the same time, we have to take it that the 
Courts on that occasion gave Musjmmat 
Hardei a decree for joint possession with the 
morigagee to the extent of her share. There 
seems to have been one reason at any rate on 
which the procedure of Musimm-U Hardei in 
that case might be held to be justified. It 
has been stated that her sister Musammat 
Sitala was an attestiug witness to the 
mortgage executed in favor of Budhu 
Ohaudhri by her mother, Mitsimvi'it Radha. 
That fact is some evidence of consent on 
the part of Sitala to the mortgage transac* 
tion and it would probably have been very 
difficult for her to join as plaintiff in any 
suit against Budhu Chaudhri in which of 
necessity she would have had to raise the 
question of t-lie validity of the mortgage 
transactioQ to which she herself had been 
a consenting party. 1 q any case, it seems 
to me from the statement of the law which 
has been laid down above that the Court 
may in proper cases award one of the co¬ 
widows or one of two daughters sucli sepa¬ 
rate possession as appears to ba necessary 
in order to secure her the full enjoyment 
of her rights. I am not prepared, therefore, 
to bold that it is a good plea that the pre¬ 
sent suit of Mnmm'inat Hardei is not main¬ 
tainable merely because she omitted to make 
a claim in the first instance for the whole 
of the property. Obviously, she could not 
have made such a claim on her own behalf. 
She would have had to join either as co¬ 
plaintiff or as p o/orw« defendant her own 
sister Sitala, who was a joint owuer with 
herself; and, in the circumstances already 
set out, this does not appear to have been 
po.ssible. Then, it is argued that Musammat 
Hirdei is bound by the decree passed against 
Mus'xmmnt Sitala on the ground that the 
latter represented the estate and tliat, there¬ 
fore, a decree obtaiued against her is binding 
on Musaramat Hardei. I am unable to allow 
this argument to prevail. Ido not see how 
Musammat Sitali, who svas entitled only to 
a share in the estate of her deceased father, 
can be said to represent the whole estate; 
nor, again, can I see how it can be said that 


Musammat Hardei in any way represents 
her deceased sister so as to be bound by any 
litigation affecting the latter. Musammat 
Hardei has become entitled to her sister’s 
interest in the property by right of survivor- 
ship. That right came into existence only 
on the death of Musammat Sitala and I can 
see no reason why Musammat Hardei is not 
entitled to enforce it. As for Order XXII, 
rule 9, that appears to me to have nothing 
whatever to do with the matter. The cause 
of action which Musammat Hardei is patting 
forward in this suit was nob the cause of 
action which had been put forward by her 
sister Sitala. These are the only points 
advanced in support of this appeal. 1 decide 
them against the appellant. The appeal 
fails and is dismissed with cDsts. 

Appeal dismissed. 


BOMBAY HfGH COURT. 

SsOND Civil Appeal ^o. 170 of 1909. 

January 16, 1912. 

Present :—Sir N. G. Chandavarkar, Kt., 
Judge, and Mr. Justice Batchelor. 

VENXATRAMANBHAT SHANKAR. 

BHAT—^ Appellant 
lersus 

PADMANABH PARAMBHAT— 

RESPONDENr. 

liight to line —Jl/'/ni ’——Conirart hij yuar- 
di'in Suit on such contract. 

It id open to a minor to eitiier ultirm or disaHirm 
contracts entered into by his guardian but uot binding 
on lain. 

At tiie .same time, ibis the right of the guardian 
protecting tlie intt*rests of the minor to sue on such 
contracts on his behalf. 

Wlien such a suit is brought, it is the duty of the 
Court toentertiin it and dispose of it according to law 
.and not on grounds of expediency, real or supposed. 
If the I’ourt refuses to give relief on the ground that 
the suit eau be brought l)y the minor after he has 
arrived at the agj of in ijority, then the minor’s 
interest laxy bosotioisly prejudiced by reason of 
ituj)ortant cvidoncj disappearing by the time the suit 
id l>rougat. 

Saond app3al fri.n thd decision of tha 
District Judge of Kanara, in Appeal Nc. 170 
of 1909, reversing that passed by the Sub¬ 
ordinate Judge of Kumba, in Civil Suit 

No. 210 of 190S. 

Mr. K. H. Kelkar^ for the Appellant. 
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Mr. Q. P. Murd€$hwa}\ for Respondents 
Nos. 1 and 2. 

JUDGMENT.—The learned District Judge 
lias clearly erred in law in holding that be¬ 
cause it is competent for the minor either 
to disaffirm or to affirm the contract when he 
arrives at the age of majority, therefore, 
it is advisable to di.smiss the present suit. 
The District Judge allows that, as a matter 
of law, the suit must be entertained, but on 
the grounds mentioned, he has non-suited 
the plaintiff. It is true I bat it is open 
to the minor to either affirm or disaffirm a 
contract entered into by hi.s guardian but 
not binding upon him, but at tlie same time 
it is the right of the guardian protecting the 
interests of the minor to sue on such con- 
tracfs on his behalf; when such a suit is 
brought, it is the duty of the Court to enter¬ 
tain it and dispose of it according to law and 
not on grounds of expediency, real or sup¬ 
posed. If the Court refuses to give relief 
oa the ground that the suit can be brought 
by the minor after he has arrived at the age 
of majority, then the minor’s interests may 
be seriously prejudiced by reason of import¬ 
ant evidence disappearing by the time the 
suit is brought. In any case, the law al¬ 
lowing such suits to be brought on the 
minor’s behalf, we must reverse the decree 
and remand the appeal for disposal by the 
District Court according to law. 

The appellant must have his costs of this 
appeal. 

Other costs to be costa in the appeal in the 
lower Court. 

Decree reversed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 5S of 1905. 

December 5, 1911. 
l^resent: — Mr. Pratt, J. C. and 
Mr. Hayward, A. J. C. 

HEMANDAS RAMRAKHIOMAL— 

Appellant 

t 

CTIELLARAM DALOOMAL and others 

—Refponde.vts. 

Cuuhact Acf (IX oflH72), .«.<!. 23, 24, 65—lUcgol 
rofitmct- r<iri of rauaideraiion being »tijling of crituinal 
^irunocutinii - contrnct {Hcti<tl—"Dii‘COvered to be 

mid" — Restitudon h'j party to illegal transaction. 


The expression “discovered to be void” in section 65 
of the Contrnct Act is appropriate only to cases where 
the agreement is void by reason of some fact not 
known to the parties at the time of making it. 

Where the agreement is void tor illegality, no suit 
for restitution will lie. 

Datjabluti Trihhovnjidns v. Lnkhmichand Pamckand, 
9 B. 358; Isiiwilji Yusn.fali v. Rnghnnafh Larhiram, 
n Bom. L. K. 748; 33 B. 636; 3 Ind. Cas. 779, fol- 
lowed. 

Jijibhai Laldas v. 'Nagji Qulnh, H Bom. L.R. 693; 3 
Ind. Cas. 761, not followed. 

No relief c.an bo obtained on a contract which is 
tainted with illegality. The reason for the rule is 
that the Court will nob lend itself in any way to 
asaistaperson w’hohas taken part in an illegal transac¬ 
tion. 

■4. agreed, in consideration of the withdrawal by B. 
of a suit against A., to suitor an award to be proved aa 
to payment of money and also to procure that one C. 
should drop an application for sanction to prosecute 
B. for perjury. -1. performed his part of the agree¬ 
ment but li. failed to withdraw tlio suit. A. thereupon 
sued to recover the benefits conferred on B. by the 
agreement: 

/frh/, (1) that the whole agroeinent was illegal as 
.4. could not ignore the illegal part of the agree¬ 
ment; 

(2) that no relief could bo granted to A. on tlie 
illegal contract. 

Appeal against tlie decision of fhe Addi¬ 
tional Judicial Commissioner of Sind. 

Mr. Rup Ohond Bilaram^ for the Appel¬ 
lant. 

Mr. liirdaram Mew'tramy for the Respond- 
eots. 

JUDGMENT.—The plaintiffs’ trustees 
under the Will of Shewaram alleged that they 
liad entered into a contract with the defen¬ 
dant whereby they were to suffer an award 
in defendant’s favour of R.s. 2.125 in lieu ofa 
claim to stables under the Will and for in¬ 
terest at f3 per cent, per annum on his legacy 
and the defendant in consideration for these 
benefits should withdraw a suit that he had 
filed for the removal of fhe plaintiffs from 
their office of trustees. They further alleged 
that the defendant had fraudulently omitted 
to carry out his part of the agreement aud 
they sued to recover the benefits conferred on 
the defendant by the agreement. 

The defendant in his written statement 
denied the agreement as pleaded by the plain¬ 
tiffs and alleged that the agreement actually 
entered into was void aa being contrary to 
public policy. 

It is significant that in spite of this denial, 
the plaintiffs offered no oral evidence in sup¬ 
port of the agreement. They evidently wish¬ 
ed to put the defendant in the disadvantageous 
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position of having to allege the illegal purpose 
of the agreement. They, however, put in the 
judgment of this Court in First Appeal No. 15 
of 1906, which related to the same agreement. 
This judgment was adopted by the lower 
Court as proof of the agreement and the find¬ 
ing of the lower Court on this point is not 
questioned before us. The agreement, there¬ 
fore, was as recited in that judgment that 
plaintiffs should, in consideration of the with¬ 
drawal of the suit against them,not only suffer 
the award to be proved as to payment of 
money, but also procure that one Khimibai 
should drop an application for sanction to 
prosecute the defendant for perjury. 

Now, the plaintiffs cannot ignore this il¬ 
legal part of the agreement, for to do so would 
be to set up a new agreement and one which 
was never entei'ed into. Nor can they obtain 
any relief on a contract which is tainted with 
illegality, for in such a case the maxim ap¬ 
plies that in pari delicto potior est conditio de- 
fendantis. The finding of the lower Court 
appears to assume that the parties were not 
in pari delicto. It is difficult to see what 
grounds there can be for this assumption. 
Both parties must have known that it was 
illegal to stitte a prosecution and it is not 
suggested that the parties were not treating 
on equal terms. 

Mr. Hirdaram argues that as no illegal 
consideration was to proceed from the defen¬ 
dant, there is no objection to confirming the 
agreement. This argument ignores the 
principle on which the rule of law is based. 
The reason for the rule is that the Court will 
not lend itself in any way to assist a person 
who has taken paitin an illegal transaction. 
Here the plaintiffs have not only taken part 
in an illegal transaction, but have actually 
carried out ths illegal promise. 

The next contention is, that plaintiffs ^are 
entitled to compensation undei' section 65 of 
the Indian Contract. Act. There are some 
remarks of Sir Basil Scott, Chief Justice, in 
Jijihhni Cl), which imply 

that the section applies to a contract which is 
void for illegality. We are, however, unable 
to put this construction on the section. It was 
decided in Dayahhni Trihhovandas v. Lakhmi- 
chaml Piinachand (2) that the section did 
not apply to a contract of wager; and, 

(1) 11 Bom. L. R. 693; 3 Ind. Cas. 761. 

(2) 9 B. 369. 


as remaked by Pollock in his com¬ 
mentary, the expression “discovered to 
be void** in section 65 is appropriate only to 
cases where the agreement is void by reason 
of some fact not known to the parties at the 
time of making it. As, for instance, in Th^ Sec* 
ret try of St ite v. SethJesliinghhai Hathi <Sa?ip(3), 
au agreement to pay quit rent was held to be 
void by reason of a mistake both of Govern¬ 
ment and the Inamdirs that the latter were 
superior hoi lers of certain vanta lands ; and 
the Inamdars were given a refund of quit 
rent under section 65 of the Contract Act. 
But where the agreement is void for illega* 
lity, no suit for restitution will lie. See, for 
instance, Ismalii Yusufali v. Uaghunath 
Lachirum Marwadi (4). One of the 
parties to an agreement which was illegal 
under the Salt Act had made a deposit of 
Rs. 1,0j0 with the other party. His suit to 
recover this deposit was dismissed as the 
agreement was illegal. 

So here the plaintiffs cannot succeed on an 
agreemeoD which is illegal and their suit 
must fail. At the same time, we c near with 
the remarks of the lower Court as to the 
conduct of the defendant. He has taken 
advantage of plaintiffs* natural auxiety to 
avoid litigation and has, as the Judge says, 
played them a very dirry trick. We shall 
notallow him bis costs. 

We reverse the dfcree of the lower Court 
and dismiss the plaintiffs’suit. Exch p.^r^y 
to bear his own costs. 


Suit dismissed, 

(3) 17 B. W. 

(4) 33 B. 636; 11 Bom. L. \{. 7 IS; 3 Iml. Cas. 779. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 1S14 op 1909 

April 18, 1912, 

Present-.-^Sir Aahutosh Mookerjee, Judge, 
and Mr. Justice Carndnff. 

BECHA RAM SAHU — Plaintikp_ 

Appellant 


versus 


CHAMRU URAON and others_ 

Defendants—Respondents 

Res judicata ><nit~Scopc of U-rnc-Inridents 
of ten'.tncii—Xo( relatinj to cl.iimfor inirUcul t,- year — 
Ruikumat- U'jalhj recoverable if puyciblc tin ier cu foni 
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—Decision that raikumat pnijahle, whether res judi* 
cata. 

The decision in a rent suit may operate as res judi- 
e i(n, where it Is npoti a question as to the incidents of 
the tenancy, not merely in relation to the claim for 
that particular year, but from a wider point of 
view. 

Kali Kumar v. B'dhH Wmshan, 10 Ind. Cas. 3H2; 
16 C- L. .T. 89, Joy Kali v. Hemangini, 10 Tncl. Cas. 363 
and Padui'inuud Sinijh v. Rodhe Sinyh, 9 t.'. W. N. 469, 
relied upon. 

Orjoon Sahoo r. Antind Singh, 10 W. K. 2.57 and 
}Voomesh Chandra Maitra v. Baradn Das ilaitra,28 C. 
17, referred to. 

Prosad Singh v. Bal Kov'ar Koeri, 17 C. 723, 
explained. 

Rail-umaf is legally reeoverahle if it is payable 
under a custom. 

Bhudhna Ornivan Mahtoon v. Juggessur Doynl Singh, 
24 AV. R. 4, relied upon. 

Therefore, a decision that ruikumat was payable, in 
a previous retit suit, involved, by implication at’aiu* 
race, a decision thatthe raikumat claimed was payable 
under a ciisfom; and the decision, being upon a mixed 
question of fact and law, operates as res judicata. 

Appeal from the decree of the Judicial 
Cornmisaioner of Chota Nagpnr, dated May 
l4th, 1909, reversing that of the Deputy 
Collector of Ranchi, dated September 19th, 

1908. 

Baba Dipin Dihari fiiio'fi (•Iatuoi’)i for the 
Appellant. 

Baba Saraf Okowha Ghose, for the Re* 
spondeiits. 

JUDGMENT.—This is an appeal on be* 
half of the plaintiff in a sair. for rent. The 
sole point in controversy between tlie parlies 
is, whether the claim for recovery of rui~ 
kutnofs is barred by the doctrine of 
judicata. It appears that in a previous suit 
for rent against some of the present defend¬ 
ants, a claim was pat f>rward by the plaintitf 
for the recovery of raikvmaf.s. The claim 
was resisted by the defendants and an i.ssae 
was raised whether the defendants were 
liable (o pay any raiknmaf. The Court came 
to the conclusion that raikwnats were pay¬ 
able and made a decree accoi diiigly. In the 
present litigation, the raiktirnats have been 
claimed again and the claim has been resist¬ 
ed. The Court of first instance allowed the 
claim but that decree has been reversed by 
the Judicial Commis.sioner on the authority 
of the decision in Orjoon Sahoo v. Anund 
Siugh (1). In support of the appeal, it has 
been contended that tlie decision in a suit 
for rent Tn <y operate as res judicati and that 
the aiihwer to the question whetlier the de- 

(1) 10 W. K. 207. 


cision in a particular cas© does or does not 
operate as res judicata depends upon the scope ' 
of the issue raised and the determination 
thereon. In our opinion, there is no room 
for controversy that this contention is well 
founded. The cises of Kali Kumar v Bidhu 
Bhushnn (2); Joy Kali v. Hemangini (3) and 
Bojt Padmanand Singh v. fladke Singh (4) 
support the proposition that, if in a suit for 
rent a question has been raised a.s to the 
incidents of the tenancy, not merely in re¬ 
lation to the claim for that particular year, 
but from a wider point of view, the decision 
thereon does operate as res jndietta. The 
case of Orjojn S ihoo v. Anund Singh (1) 
is nob opposed to this view. Nor is the case 
of Woomesh Chandra }daitra v. Barodi Dos 
Maitr.i (5) an authority for the contrary pro¬ 
position. In the case last mentioned, it was 
found that the question of the true character 
of certain aura claimed as rent wa.s not raised 
in the previous litigation between the parties. 
In the subsequent suit, the question was 
raised and when it was contended that the 
question was res judicata, it was held that as 
there had been no previous adjudication, the 
earlier decision did not operate as res juUcata, 
Nor could the doctrine of cinstructive res 
jndicati apply, because the subject-matters 
of the two suits were different. Similar re¬ 
marks apply to the case of Jlic\eitf v. Riines* 
war Malta (6). Ir« may be cmceded that 
there are isolated observations in the decision 
of Sir Comer Petheram, C. J., in the case of 
Riidha Prosad Singh v. Bal Kownr Koeri 
(7), which may lend some apparent support 
to the contention that a judicial determit.a* 
tion that a particular sum claimed as nhivib 
is not payable because it is an nhwth, does 
not operate as res judicata. It is difficult to 
believe, however, that the learned Chief 
Justice could have intended to lay down any 
such sweeping prop.ositlou and unque.stion- 
ably it does not follow from the decision of 
the Judicial Committee in Tilnkhlhari Singh 
V. ChnJhan Mahtcn (S), to which he made 
Pefprence. In the case before us, as we have 
already explained, the claim for reovery of 

(2) 10 Ind. Cas. 382; 16 C. L. J. 89. 

(3) 10 Ind. Cus. 363. 

(4) 9 C. \V. N. 4G9. 

(o) 28 C. 17. 

(6) 2S C. 109. 

(71 17 0 . 7 ; 26 .‘ • ‘ 

(8J 17.C,l3lfl61 I. A. 152. 
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raikumats was disputed ia the pr67iou^ suit. 
New, r-iikunat is legally recoverable if it 
is payable under a custom as is clear from 
the decision in the case of Bhuihna Orawan 
Maktoon v. Juggessur Doyal Singh (9). The 
decision, therefore, in the earlier suit that 
riikumat was payable involved, by implica¬ 
tion at any rate, a decision that the raikuniat 
claimed was payable under a custom; even 
if the decision be assumed to have been 
erroneous, it was a decision upon a mixed 
question of fact and law, and operates as 
res '\uiionta. Aghore Nnth v. Kamini Debt 
(10). Consequently, it is not open to such of 
the defendants, as were parties to the previous 
litigation, to contest the claim of the plaintiff 
in the present suit on the ground that a 
raikuniat is not leviable under the law. No 
doubt, as regards the other defendants who 
were not parties to the previous litigations, 
it was open to the Judicial Commissioner to 
find, as he has found upon the evidence, that 
raikumnt is not payable; but that determina¬ 
tion is obviously of no benefit to the other 
defendants, who are bound by the decision 
in the previous suit. There is no anomaly 
involved in this position, because these de¬ 
fendants are inoccupation of separate parcels, 
and a joint suit has hien brought against 
them only by reason of the special provisions 
of the Chota Nagpur Teua^^cy Act. fa fact, 
the suit is reiliyin tlie nature of a omposite 
suit for recovery of rent and raiku’nat against 
ditTerent defendants for dilTerent uarcals of 
land. 

The result is tliat fills appeal is allowed, 
the deciee of the Judicial Commissioner 
varied and a decree made for raikumnt 
against those defendants only who were 
parties to the previous litigation. As re¬ 
gards the defendants who were not parties 
t) the previous litigation, the decision of 
the Judicial Commissioner w»U stand con¬ 
firmed. There will be no order as to costs. 

Appeal allowed pattly. 

(9) 21 W. R. 4. 

(10) 11 C. L. J. 461; 6 Ind. Gas. 654. 



PUNJAB CHIEF COURT. 

Civil Revision No. 3583 op 1910. 

June 25, 1912. 

Present-. —Sir Arthur Reid, Kt., Chief Judge. 

X ARIMUJjL AH— Plaintiff—'Petitioiter 

versus 

Musammat KIMON and others — 
Dependants—RE spovDSNrs. 

Punjab Courts Act ('XVIII of 18S4), s. 70 (a) — 
Onus wrongly loid-^-Revision. 

A revision is not justified on the mere ground that 
the onus was placed on the wrong partr. 

Ram V. Jowahtr, Gt P. ll. 1885; Hari C^ingh v. Bit 
Mai, 22 P. R. 1886; Sundnr Singh v. Doru Shankar, 20 
A. 78; Amir Hassan Khan v. Sheo Baksh Singh, 11 G, 
6; 11 I. A. 2^7, referred to. 

Petition, under section 70 clause (1) (a) of 
Act XVT[[of 1834 as amended by Act XXV 
of 1899, for revision of the orders of the Dis¬ 
trict Judge, Gurdaspur, dited the 31st May 
1910, and 11th November 1910, reversing that 
of the Munsif, 3rd Class, Gurdaspur, dated 
12r,h April 1910, decreeing plaintiff’s suit. 

Mr. Badar Din Kureshi, for the Petitioner. 

Mr. Fazal Ilahi, for the Respondents. 

JUDGMENT,—Tliis is an application for 
revision under section 70 (1) (o) of the 

Courts Acb and notice has been issued on the 
ground that the onus has appaiently been 
wrongly laid in effect. 

Tnesiutis'‘unclas3jd”of the value of Rs. 99 
and is for conciliation of a sale by a wid) w 
and for possession of the property sold. The 
i.nmes were, whether the plaintiff was re¬ 
versioner of Rihitn Bikhsh, husband of the 
wid>.v, whether the parties were bound by 
Customary Law or Muhammadan Law, whe- 
tliei tlie plaintiff wis barrel from suing, 
whether the purchase-money was used by tlie 
widow for a purpose specified in lier husband’s 
Will, and whether the alienatii)n was for legal 
necessity and for consideration. The lower 
Appellate Court dismissed tlie suit on the 
ground that the plaintilf had not proved that 
the widow could not, uuder the Customary 
Law governing the parties, alienate the house 
in suit and the alleged error in imposing the 
burden of proof is with reference to this 
point. 

The lower Appellate (Jonrt considered 
various rulings an I arrived at the couclusiou 
on those rulings that the burden ot establish¬ 
ing a custom limiting tlie widow’s power of 
alienating the property in suit, was on the 
plaintiff and had not been discharged. The 
lower AppoUate Court did not ignore the 
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point and does not appear to have ignored 
any authority or instance cited. 

In Rnm V. Jotvakir(l), Baikley and Spitta, 
•IJ., held that interference in revi.sion was 
not justified by an erroneous decision whe¬ 
ther the plaintiff had a cause of action for 
the relief prayed for, provided that the Court 
below had jurisdiction to decide* and did 
decide, whether a cause of action existed. 

Ill Hori Sivgh v. Dif Mul C2), Plowden, 
S. J. and Burney, J, held that inter¬ 
ference in revision was not justified 
where a Court, having jurisdiction over a suit 
or o*,her proceeding, had to consider the plea 
of limitation and did consider it and decided 
it erroneously. 

In Sunilar Singh v. Dorn Sh'tnhir (3), 
Edge, C. J., and Banerji, J., decided that 
the fact that a Court, having power to decide 
whether or not a certain matter was barred 
by limitation, wrongly decided that it was 
not barred and proceeded to deal with it 
afforded no ground for revision. 

In each of (he above cases, the ruling of 
their Lordships of the Privy Council in Anir 
Hassan Khan v. Sheo Bakhsh Singh (4) was 
cited. 

There is a very wide distincti in between 
the powers of this Court under section 70 (1) 
(uJ and 70 (1) (i») of the Oourt.s Act prior 
to its amendment by Punjab Act I of 1912, 
and this distinction is apparently frequently 
1 lot sight of. 

The counsel of perfection doubtless would 
be for every question of law to go to the 
highest Court in the Province, but considera* 
tions of Jhe expense of the maintenance of a 
Court of suthciet t strength to deal with 
every case, and of avoiding waste of time 
>ver petty cases by giving finality on qiirs- 
tions of law to suboi'dinale Courts in such 
cases, have resulted in the exclusion of 
certain cases from Die provisions of section 
70 (1) (6) and it is, in my opinion, absolutely 
illegal to apply sfctioa 7J (1) (/j) to such 
cases in the guise of section 70 (1) (</). The 
question of omi.v consequently cannot, in my 
opinion, be touched in this case and the other 
points taken have no force. 

'I'lie application is di.smis.sed with costs. 

Application diiinu’si;ed. 

(l> U4 F. Jl- iMHo. 

(2) 22 F. It. ISSG. 

{li) 20 A. TH 

t-i; 11 C. 0; n I. A. 2;$7. 


BOMBAY HIGH COURT. 

Seco.nd Civil Appeal No. 12 op 1911. 
Jacuary 16, 1912. 

Present-. —Sir N. G. Chandavarkar, Kt., 
Judge and Mr. Justice Batchelor. 
JIVAJI SAMBHAJI KAMBLI— 

Appellant 

versus 

FAKfR SABAH KAMBLI—Rrspondent. 

Bombay Hereditary Ojficea Arti.Bo>n. Act III of 1874), 
s. 67((1)*— Jurisdiction oj Civil Coart — rota«{tflr —Suit 
for declaration that plaintiff ivas head of Vatan fa7nily 
and entitled to certain share. 

A suit to obtain a declaration that the plaintiff is 
the head of a family of Vatandars and in conse¬ 
quence is ontiilcd to a certain share in the Vatan be¬ 
longing to the family, f.alls under the bar of section 67 
(<f^ of the Hereditary Offices Act and, consequently, is 
not cognizable by a Civil Court. 

Govind Sitarnm v.Baptiji Mahadeo, 18 B. 516 and 
Bnlkrishnn Chimnaji v, Balaji Ramchandra, 9 B. 25, 
explained. 

Second appeal from the decision of the 
District Judge of Ratnagiri, in Appeal No. 
647 of 1909, confirming that passed by the 
Subordinate Juge at Malvan in Civil Suit No. 
241 of 190?. 

Mr. A. 0. Pesii, for the Appellants. 

Messrs. iS. S- Potkar and f. R. Shirur, for 
the Re.'spondents. 

JUDGMENT. 

CHANDAVAhKAR, J.—The first question is, 
what is the relief which the plaintiff has 
asked for by his plaint in thi.s suit and, 

•The section runs as follows : — 

In the register of lands and allowances in consiiler- 
ntion whereof Habilit}’ to serve still exists, the Col¬ 
lector shall specify: — 

(o) the area of the laiuls, the names of tho 
occupants, (he survey iminher and assess- 
meats, tlie «juit rent, if any, leviable, nu<i 
the net revenue alienated by Government, 
the amount and nature of the cash or other 
allowances, tho source from which they are 
payable, and the land and allowances 
us.'jigncd, for the roinuueration of odiciators .• 
(6) tho names of tho heails of families and of the 
representative Vatandars : 

(c) whether the service is ]>crforincd by one 
representatis'e Vatandar or otherwise ; if by 
several in successive periods, the order in 
which tliey are to succeed each ntJior: 

{(?) the proportional share of the Vatan pos.ses- 
sed by each head of family which may bo 
exprcssctl in annas or fractions of a rupee; 

(c) the number of otliciators required to perform 
the duties: 

(/■) the nature of tho settlement of inferior village 
Vatans referred to in Part X : a 

(<p such other particulars as Government may 
(fiom time to time) order to be recorded. 
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secondly^ whether that relief ia barred by the 
provisiona of the Vatan Act. 

It is urged before us by Mr. Desai that the 
Civil Court has jurisdiction to entertain 
the suit because what is asked by the plaintiff 
is not any relief which would be prohibited by 
section 67 of the Yalan Act. but a mere 
declaration that he is a raeraber of Sambhu’s 
branch, and that as such he has a two-thirds 
share in the Vatan belonging to that branch. 
We have had the plaint in the original read 
out to us and we have carefully considered 
its terms and its prayer. The summary 
of it as given by the Subordinate Judge 
in his iudgment is substantially correct. 
In his plaint, the plaintiff complains that 
he belongs to Sambhu’s branch of the 
Yaian family; that Sainbhu was the head 
of that branch so long as he was alive; that 
he dealt with the Revenue Authorities, 
executed kabiilayats^ and owned a particular 
share ; but that since Sarabhu’s death, the 
defendant has been successfully posing as 
the head of the Vatan entitled to deal with 
the Collector and to pass kahulayaf.s, and, 
therefore, entitled to be put upon the record 
under section 67 as the head of the branch. 
It is for the purpose of getting the defendant 
out of the way and having his own name 
recorded as the head of the branch in the 
Collector’s Register that tlie suit has been 
brought. That is substantially the nature of 
the suit, and so it has been treated by both 
the Courts belo .V. But Mr. Oesai relies in 
support of his argument on the decision of 
this Court in Oovind SUaram v. Bap’tii 
Mahadeo (1), where Sargent, C. J., held tliat 
the duty of the Collector, as determined by 
section 67 of the Vatan Act, was confined to 
specifying the name.s of the heads of families 
and the proportionate part held by each head, 
but that he was in no way concerned with the 
rights of the members of a particular branch 
inter se. The moaning of that decision is that 
it is for the Collector, in the first instance, to 
deteimine who is the head of a particular branch 
of a Vatan family. Having determined that, it 
is also the sole function of the Collector under 
the Act to determine the proportionate part 
possessed by that head. But given the head 
and the proportionate part he possesses, as 
determined by the Collector in the exercise 

of his exclusive juiisdiction, the question what 
the lights of the members of that branch 

^1) 18 B. 5IC. 


inter se are, with regard to their shares in 
the proportionate part so determined, is a 
question which (according to the decision 
cited) lies within the province of a Civil 
Court. The ju Igment in Sitiram v. 

Bapuji Mithad^o (1) would at first sight seem 
to be in conflict with a prior decision of this 
Court to which Sargent, C. J., was also a 
party, viz.y Balkrishna Ohimnaji v. Balaji 
Ramch'indra (2). But a close examination of 
both the cases satisfies us that there is no 
c:>nflict. What the plaintiff in the latter 
case sought was a declaration of his share in 
the Vatan and of bis title to have his name 
entered in the Vatan Register. That 
was under section 97. If he had asked 
merely for a declaration of his s^.are in 
the Vatan without any reference to his 
title as the head of the family and the 
proportionate part which he possessed as such 
head, it would have been held that the suit lay. 
Sargent, C. J. pointed out in his judgment 
that it was true that the Court could not 
make a declaration of his right to a one- 
fourth share of the Vatan, without first 
determining whether he is the adopted son of 
Chimnaji ; but that “ the declaration prayed 
for would be beyond the Courts jurisdic¬ 
tion.'’ That declaration related to the 
question of headship aiid tlie share in 
respect of it. In the suit before us now, 
that is in substance the declaration prayed 

for. 

For these reasons, the decree must be 
confirmed wiih costs. There must bs separate 
sets of costs. 

Batch KLO.i, J.—I agree tliat this is a suit 
to obtain a declaration from the Civil Court 
to the effect that the late head of tho 
family, Sambhu, being now dead, the present 
head of the family is one of the plaintiffs 
and not one of the defendants and that the 
plaintiffs are in consequence entitled to a 
propoi tional share of tlie Vatan. A suit 
of tliis character seems to me to fall 
directly under tho ban of clause id) of 
section 67 of tlie Hereditary Offices Act. 
The decision in Goiind Situram v. Bapuji 
Mahadeo (1) can be of no assistance to tbe 
pre.sent plaintiffs who are not .suing as 
Valandars for tbe adjustment of any dispute 
between themselves as to their distributive 
shares in a total portion awarded by the 
Collector to the head of the family, 

(2) 0 B. 25. 
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I agree, therefore, that 
competent. 


this suit is cot 
Decree confirmed 


CALOCTTTA HIGH COURT. 
Muckllaneouj Civil Appeal No. 223 

OF 1912. 

June 2i, 1912. 

Present :—Sir Ashutosh Jlookerjee. Judge, 
and '[r. Justice Fleachcroft. 

Thaknr MADAN MOHAN NATH SAHI 
DM0 —Judgment debtor—Appellant 

versus 

Mahnrnja PRATAP UDAI NATH SAHI 

DM0 —Decker-HOLDER—Respondent. 

Chofa Latidlord anti Tenant Procedure Act 

{,1 oj 1H«0 ll. 0.)y 12.^— Ohofa Xoaimr 'Tenancij Act 

Cl of IDOH n. C.), s. 20s, (1)— Jfi’injal Rtnt /'c'* 

corcru Act (T/i/ li. C. of I8G5), >•.<. 5, 10 -Decree for 

rent oj lcnarc—I-:.iciuiitian of ina tion of tenure oij Com- 
mh^^wnerin Jamnr of aialntcnancc tj,anfecs—S(ile of 
nnccetiiftted iiorliun of tenure m e.eecntton oj decree for 
rent of tenure—Whether joirehaser fift.< free of cnrnni. 

branre i>r n»t -$ale iiroelamaiuin, u'hat to he stated in 
—Ai<i^or(ion>ncnf of rent of erempted and une.remided 
l^orlion. 

A (loi-rcL- lor j otit wai obfainyd in respect of a ten- 
ure coinpri.sin- sen-nil villa-oi:. Tlie judL-inont.ilebtor 
tenure-li )]der ha<l created, upon some of the 
villa^'es, <-iioinnbraiices by way of inainieiiaiiee "rants 
in favour of bis dependents. Wlieii the dt'cree-bolder 
up[>lied for exei-iition of bis decree bv sale of the 
tenure, tlio maintenance graiitc-e.s apjil'icil f.ir cxenip. 
tion ot itie tiliajrcs coniiodscd in their "rants under 
section 1 j.5oI the Gliola Xa^pnr Latullord and 'reliant 
l'roc(‘ilin e Ai-l. 1S7D, and an order of exctnplion was 
made by the Coininissioiier: 

//< /-/, (l)iiial,norwi(hstandin" the order for partial 
exemptuni of the tenure from .sale, tlie decree was to be 
(“xecutiMl as a <iecrce for rent in rcspi-i-iof the un- 
exoiiiptcd portion, ami the cllVct of a sale of tlio uii- 
cxempti-d portion was to jiass tlic i)ropcrl\' totho pur- 
chascr lice ot all «'iicninl»raiiccs: 

(2) that tin- ilccree-iioldcr wa.s not. bound to 
apportion the rent that mi"lit be leviable from the 
exempteil aiul iinexempteil villa"i*s respecfivolv, and 
tliat lie would c(tnipiy with the piovi.-ions of section oof 
tlie lL,u";il Ifent iteeovery Act of t.Sti', if he stated in 
th<?sule pmelaiiialion the yearly rent payable in res. 

peel ot the entire teniue lojrciher with a note that 
the villai,n-.N named w.-re ex.-mpted from sale under 
tlie ordi-r ol i,lie Cominissiuiier. 

.Appeal from the oitler of the Deputy 
Cullectoi- of Ram-Ill, dated Atay Sth, 1912. 

JSabu IhpiH Chftuflru Miiliik, for tlie Appel- 

hiiit. 

llabu Jo.jefili ChantJra Tiey, for the Kespou- 

Ueut, 


JUDGMENT,—This appeal raises a 
question of firsti irnpressioo as to the con¬ 
struction of seoMon 123 of the Chota Nagpur 
Landlord and Tenant Procedure Act. 1879. 
It appears that the respondent obtained a 
decree for rent against the appellant in 
respect of a tenure on the 19th April 1905. 
On the 28th November 1910, the application 
for execution now nuder consideration, was 
presented. The judgment-debtor, tenure- 
holder, had created, on a part of his tenure, 
encumbrances by way of maintenance grants 
in favour of hig dependents. The properties 
of these maintenance holders were at the 
time under the charge of the Encumbered 
Estate Act Authorities. They applied for 
exemption of the villages comprised in the 
maintenance grants under section 123 of the 
Ohota Nagpur Landlord and Tenant Procedure 
Act, 1879. Upon the recommendation of 
the Deputy Commissioner, the order of 
exemption was made by the Commissioner 
on the 30th March 1911 The question in 
controversy now ig, what is the precise effect 
of this order of exemption. 

Before we determine this question, it ig 
nece.ssary to consider, in the first instance, 
by what statutory provisions the matter be¬ 
fore us is governed. The Commissioner made 
his order for exemption ostensibly under 
section 208 of the Ohota Nagpur Tenancy 
Act, 1908. In our opinion, the order in 
question could not have been male under 
that section, but this does not affect the 
validity of the order inasmuch as it could 
have been made under section 123 of the 
Chota Nagpur Landlord and Tenant Proce¬ 
dure Act, 1879. Sub section (1) of sec¬ 
tion 203 of the Cbola Nagpur Tenancy Act, 
1903, show.s that the provisions contained 
therein apply to cases of execution of decrees 
passed by the Deputy Commissioner under 
that Act. The decree now under execution 
was pa.ssed prior to the commencement of the 
Chota Nagpur Tenancy Act,1908. Consequent¬ 
ly, under .section 8, clause (e) of the Bengal 
General Clauses Act, 1899, the provision 
applicable is that centained in section 121 of 
tfie Chota Nagpur Landlord and Tenant 
Procedure Act, 1879, and the effect of that 
section we now proceed to consider. 

Section 123 provides that if the decree, of 
which execution is sought, for arrears of rent 
in respect of a tenure, the decree-holder may 
make an application for the Bale of such tepure, 
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tbwd the tenure may thereupon be broaght bo 
sale in execution of the decree, according to 
the provisions for the sale of under-tenures 
contained in the Bengal Rent Recovery kc\ 
1865, and all the provisions of that Act shall, 
as far as may be, apply. This is followed by 
a proviso to the effect that the Commissioner 
may by order in any case in which he may 
consider it desireable so to do, prohibit the 
sale of any tenure or portion thereof. 

On behalf of the judgment.debtor, it has 
been contended that the effect of an order of 
exemption of a portion of a tenure by the 
Commissioner is to make it impossible for 
the deciee-holder to execute the decree as a 

decree for rant under the Bengal Rent 
Recovery Act, 1865. It is plain that the 
effect of an order of exemption of a part of 
the tenure is nob to deprive the decree-holder 
entirely of his right to execute the decree; 
for if that had been the consequence, the 
effect would have been the same as if the 
entire tenure had been exempted from sale. 
We take it, therefore, that notwithstanding 
the order for partial exemption, it is open 
to the decree-holder to execute his decree. 
The real question in controversy is, whether, 
on an order for pirtial exemption, the decres 
ig to be executed as a decree for mmey or as 
a decree for rent. On bshalf of the appel¬ 
lant, it has been argued that tlie order for 
exemption can bo made in respect of a 
part of the tenure only where the decree- 
holder seeks to execute a decree for rent of 
a fractim of a tenure, and in .suppert of 
this view, reference has been made tlie 

case of Dwirfei lV ith Gk'ic^c v. D.V-ca 

Monee ChoivlraU (1). Tliat case, in our 
opinion, has no application; it merely shows 
tliat when a share of a tenure has been 
treated as an independent and self-contained 
tenancy, in an execution of a decree for rent 
due ia respect thereof, the property may 
be sold as if it were an entire tenure. But 
it is plain that the provisions of section 126 
cannot be restricted in the manner suggested, 
because if that was the only case where an 
order for partial exemption oul l bs mad?, 
that would really be a case for application 
for sale of what constituted an entire tenure, 
and the prohibition would in substance bo 
of the sale of such a tenure. Section 123 
plainly covers a case of the description now 
before us, when an application is made for 

(1) 15 W. R. 524. 


the sale of all the villages comprised in a 
tenuxe, but the Commissioner, for reasons 
sufficient in his opinion, directs the exemp¬ 
tion of some of the villages from the sale. 
In such a case, it is plain that the sale of 
the unexempted portion is still to take place 
under the Bengal Rent Recovery Act of 1865; 
in other words, the restrictions in the proviso 
do not affect the provisoins in the substan¬ 
tive part of the section for the sale of the 
property. Reliance, however, has been 
placed upon sections 4 and 16 of the Bengal 
Rent Recovery Act, 1835, to show that the 
Legislature contemplated that sales under 
that Act should be sales of entire tenures. It 
may also be conceded, as laid down by the 
Pall Bench in Shim Chan I Mitter v. Jaggub 
Okurtder Sircir (2), that, ordinarily, when a 
sale takes place of an entire tenure under 
the Bengal Rent Recovery Act, 1835, the 
purchaser acquires the property free of all 
encumbrances. Bub there is, in our opinion, 
no inconsistency between the proviso to 
section 123 of the Choba Nagpur Landlord 
and Tenant Procedure Act, 1879, and the 
provisions of the Bengal Rent Recovery Aci, 
ISoo. It was competent to the Legislature 
to lay down that a sale under saction 123 
would be a sale under the Bengil Rent 
Reovery Act of 1855, nobvvithstimiing the 
fact that what was sold was not tha entire 
tenure but only tlie unexeraptovl portion 
thereof. This, we think, is the result of the 
legislative provisions on the sabjec’.. If the 
c nibrary view were maintaineJ, the result 
would bo that by an order of exemption, the 
landlord deoree-holJer would bo practically 
deprived of his security f or the rent. If the 
sale of the unexempted portion was merely 
the sale of the right, title and interest of the 
judgment-dehtor, the proporty might not be 
saleable at all, ainl a purchaser might not 
bo found willing to bid a suTioieut sum for 
the s.atisfaction of the judgment-debt. The 
Legislature could not have intended that 
because, as ia the case before us, an order 
of exemption is male for the benefit of 
persons wliose title has been created by the 
defendant under circumstances which cauld 
not be controlled by the lan-U >rtl, the land¬ 
lord practically loses his security for the 
arrears of rent due to him. \Ye hold accord¬ 
ingly that the effect of a sale, of the un- 
exernpted portion, is to pass the property to 

(2) 22 W. R. 541. 
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the parchasep free of all eucumbraoces. 
When the purchaser has obtained the proper¬ 
ty, wh\t his precise p^siti^n will be, that 
is, whether he will be, jointly with the 
holder of the exempted portion of the pro¬ 
perty, liable for the whole rent is a matter 
which does not require consideration at this 
stage. It is conceivable that the purchaser 
may with good reason contend that as the 
landlord, though under compulsion, has 
brought to sale s^me only of the villages 
included in the tenure, he is bDund to appor¬ 
tion the rent; the cmseqnence of such a sale, if 
the view suggested is well founded, may bs that 
the tenure is ultimately split up into two 
distinct tenures. These, however are matters 
which must be left open for consideration, 
if and when the contingency arises. It is 
sufficient for us to hold now that the entire 
decree may be executed as a decree for rent 
against the unexemptel portion of the 
tenure, and that the auction-purchaser will 
acquire the status of a purchaser under sec¬ 
tion 10 of the llsngil Ileut Recovery Act, 
1805. The view pit forward by the judg- 
ment-dehtoi* appellant, therefore, cannot bs 
accepted. 

A minor question has been raised in the 
appeal atul requires only a hiief cjnsidera- 
tion. It lias been suggested that the sale 
proclamation was not properly drawn up 
and that it wa-J not ornpetent to the decree- 
holder to set out in the sale procluna’ion the 
amount of rent that might he legitimately 
levied from the villages souglit tob? .sold 
and tli3 village.s ex-^mptevl respectively. 
R-'feretico has h.3en made in tliis connection 
to section 5 of the Bengal Rent Rscivery 
Ac*-, 18i>5. That section provides that the 
ui>ti<*e of sale shall specify, in tlie words 
used in tlio plaint in the suit in 
whiudj the deci'ce was made, the name of the 
villnure, e.sta*R and pnrgnunah or other 
I leal divi.si )s), i j wfiich tho land cvimprised in 
tlie said nnder-tenure is situated, the yearly 
rent payable under tlie said under-tenure and 
Ihe gro'S anionnt recovei.able under the said 
decree.” Ir. i.s (dear that in the caso before 
ns, the decree-htdder was nit hound to 
apportion the rent, tliat might he leviable 
From tlie exempted and nnoxompted villages 
re.specti vely. He would have strictly 
(‘implied with the provisions of section 5, 
if, ill I lie words of the section, he had stated 
yearly rtnil payable in respect of the eutire 


tsnure together with a note that the villages 
named were exempted from sale under the 
order of the Commissioner. The jadgment- 
dehtor, therefore, cannot reasonably complain 
of what has bsen done by the decree-holder. 
At any rate, as a new sale proclamation is to 
be issued, we direct that it be drawn up 
in strict c.)nformity with section 5 of the 
Bengal Rent Recovery Act, 1865. The 
rent will nob be appoi tioned, the rent payable 
annually in reepect of the whole tenure will 
be stated together with a note that certain 
specified villages were exemptei from sale. 

The re.suU is that this appeal fails and is 
dismissed with osts. We assess the hearing- 
fee at ten gold m.ohurs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Sscon'o Civil Appeal No. 739 ok 1910. 

April 18, 1912. 

Present: —Mr. Juitice Wallis and 
Mr. Justice Ayling. 

P. M. NAR4TANA NAMBUDRI— 

Appellant 

versus 

MUHAMMAD and others—Rbsponuents. 

yffirtijnyii — Kanoin —'fyuidlord and IVh'jn /—Lexse — 
Rujht of lan'Uor.l to iio.‘i.iC!i<ion — Tenant, whether can 
dispute landlord'A poi/iC.^^ion—Eitopp^l—Evidence Act 
Cl oj lfi72), .s. 11',. 

.-V who has got into possession uirlcr a lease 

from i/hc lamlloni, is liouml to restore tho landlord’a 
po.Ksession before ho can set up an independent title. 

Wiicrc dereiKlaiils got into |iussessioii under n hinom 
deed from plaiiitilT, and after the execution of tho 
the plaintiff accepted quit-rent paitahs from 
Government in respect of some of the lauds domisod: 

Held, thatthearrangeinent between the plaintiff and 
Government did not bar ])Iaintiff's right to possession 
from tho defendants. 

MitiUnviatjaii v. Sinna Srt»nni'aii/an, 28 M. 526, 16 If 
li. .r. 410, referred to. 

Second appeal against the decree of the 
District Court of South Malabar in A. S. 
No 764 of 1909, presented against the decree 
of the District Munsif of Ponani, ia C. S. No. 
539 of 190S. 

PACTS.—The facts of the cass are clear 
from the following judgment of the lower 
Appellate Court : — 

Plaintiff sued to recaver cerbaia properties 
which liud been demised ou Kaaom uador 
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Exhibit; A to defendants 2fos. 1—3 on 5th De¬ 
cember 1904. 

Plaint item No. 1 comprises plots A and 
Al, in the plan Exhibit M. Plaint item 
No. 2 comprises plots 0 and 01. The pro¬ 
perties, which are Survey Nos. 102-1, 103-8, 
and 103-47 of Eramangalam arashom, 
had been originally demised to one Moosama, 
14th defendant, who assigned his rights to 
defendants Nos. 2 and 3 under Exhibits C and 
D in 1891 and 1894. Subsequently the 
Kychit, Exhibit A. was executed by defen¬ 
dants Nos. 1—3 to plaintiff. 

2. Defendants Nos. 1—6, while admitting 
the execution of Exhibit A, contended that 
the plaint properties were not identical with 
these included in Exhibit A, and that they 
were not put in possession of the plaint 
properties. The Munsif found in plainliff’s 
favour on the first p^int, and that 
defendants were in possession on the date of 
Exhibit A. 

3. It appears that subsequent to the 
settlement of the Ponnani Taluq, plaiulilf 
claimed the ;e72m right to certain lands as 
against Government, and gave the Collector 
notice of his intention to file a Civil Suit; see 
Exhibit P. Subsequently, however, plaintiff 
abandoned his claim and accepted quit-rent 
pattx Exhibit E in respect of the plaint 
properties from Government. Qiit-rent 
pattas Exhibits 11, lU and IV for the same 
lands bad, it appears, been previously granted 
to 2od defendant, and two persons named Go- 
palaMenon and Narayana Menon, who are in 
possession of the lands. 

4. The question for decision is whether by 

the acceptance of the patta^ Exhibit E, 
plaintiff has lost his jenm right to the lands. 
The pattadarsy 2nd defendant, Gopala Menoii 
and Narayana Menon, are in posse.ssion of the 
lands. It is not proved that the patta'i were 
cancelled prior to the issue of a fresh patta to 
plaintiff. The are entitled to hold 

the lands so long as they pay the revenue 
properly leviable from them and they cm 
only be ousted under legal process taken 
under Act II of r!:G4, see Fullanappalbj 
Sankaran NnmbuUri v. Vittil Thahkat Miih-t- 
mod (1). It is clear, I think, that plaintiff is 
not entitled to recover possession of the pro¬ 
perties. 

In the plaint, plaintiff, while claiming the 
lands as the itnm of his Maua, alleged that he 

(1) 28 M. 605 at p. 507; 15 il- L. J. 41G. 


had also a quit-rent right. Then it is said 
that defendants are estopped under section 
116 of the Evidence Act from denying 
plaintiff’s title. 

I agree with the Munsif that no question of 
estoppel arises in this case. Defendants Nos. 1 
to 6 were in possession when they attorned 
to plaintiff and executed Exhibit A. After 
defendants had file! their written state¬ 
ments, plaintiff stated that he had only a 
quit-rent right and tie plaint was amended 
accordingly. In order to enable plaintiff 
to succseJ, he must, as the Man.sif observes, 
show that he lias a title superior to that of 
defendants. 

The pxftt, Exhibit E, was obtained by 
plaintiff subsequent to the grant of pittas to 
defendants. Plaintiff's suit is not maintainable. 
I agree with the lower Court’s findings on 
issues 1, 2, 8 and 9. 

I dismiss the appeal with costs.” 

Plaintiff appealed to the High Court. 

Mr. K. P. M. for the Appellant. 

JODGMENT.—We think that, as the 
defendants got into possession as Kanomdars 
under the plaintiff, they are bound to restore 
his possession bc?f )re tliey can set up an 
independent title [Cole on Ejectment, page 

216, yitithuvaieyi v. Simii S'lniauaujati (2)]. 
We must, therefore, set aside the decrees of 
the lower Courts and give tne plaintiff a 
decree as prayed for. Impiovemeuts, 
according to the iTistrict Munsif’s finding, 
shall bo paid for. Plaintiff will have costs 
throughout from respondents Nos. 1 to 
6 and Nos. 13 to 15. Time for redemption 
will be six miiiths from this date. 

Appeal allowed, 

(2) 2$ M. 026; 15 M. L. J. 41U. 


PCJNJAE CHIEF COURT. 

Second Civil Api-sal No. 12 of 1911. 

.lunc 21, 1912. 

Present-. — Mr. Justice Kensington and 
Mr. Justice Rattigan. 

Sheikh GHUE.V.M AEl—P laintiff- 

Appellant 

vet-.-ius 

Diwan SniV NATH and othels— 

1) I'. I- E N I > \ N I'S — K K 3 P 0 N D R N r S. 

Irnst.-i .\‘t {lln\ lSS2),s. 63 -Polloicin'j trust pro- 
P'.'rfij "J third perdon—Civit Procedure Code 

(.lot r of IDOs), .s. lOl—Sfi'cnd appeals—Soin 
I'jing to the loxoei- Coatt of Appeal^Sonie lying 
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thi Chief Court—Same f)He.<fioui involved in all appeals 
—Poicer of Chief Court to direct all ajjpeah to he heard 
in Ihc Chief Court without presentation to the loivcr 
AppeUtite Court. 

Trust ]>i'operty rnny be fellowetl into the hands of 
aiiv one in wliose hands it can bo identilied. The 
only ]>erson, who can escape liability for trust pro¬ 
perty in his possession, is a henu fide Iransferoo for 
value \s’itUoiit notice of the trust, or a transferee 
from liim. 

Hv two dectU, one L. vested his property in tinist in 
order that his (h-bts nii^lit be li<piidated and a])point- 
ed i’. and Jf as trustees. One of the two deeds was 
attested by ,s\ the son of L. P. and //,, as trustees, 
eseeutod certain promissory-notes in favour of certain 
creditors of //. After //-'s death, bis son S. repudiated 
the trust, Soon after, the District Judero releasctl tlio 
oriijitial trustees, 1\ and Ii-, aiul ajtpointed in their 
place ami R. as rnistees. Tliereafter, N. sued (7. 
an I /?• for possession f)!' ihe trust i)ru])erty but this 
suit was iliflinissod on compromise on the understand- 
iiiif that, all the ]>ioperl.y bail been restored to tlio 
plaiatilV S. As a matter of fact, however, some pro* 
perlv reinahu'd with the trustees <». .atid /^, while 
some was resiorctl to .b’. The creditors sued S , O. and 
R. on the I'ooiin.ir of pro-not<*s which ha«l been executed 
hv P. ami /f , tiie ori^dnal trn.-tees- Tlio tirst Court 
disniissiMl the suits as a^min«5t on the ground that 
he vvas no pu ty lo the pro-m)tes: 

Held, that >. was ecpially liable with O. and 

' Where Ihe tpiestion involved in several aj'peals is 
ih“ same hill, only some of those appeals li<? of ri;rht 
to the Chief Court, it is competent to the Chief Court 
diia-ct thiU nil Ihe ajipeals slionhl be hear<l in the 
Chief Court, without u'oin^ thronttli tin* formality* of 
jiie.ventini' those a)»pi*als, NvliieU lio in the lower 
C<nirt of .\ppe'il, to that Coart and then transferring 
them lo its own iile. 

First appeal from tlie order of the Di.stricfc 
Juilco, Lahore, dated the dLst 0.jtob3r 1910, 
disinissini? plaintiff’s claim. 

The Uon’blo Mr. ShnU Lai, for tlio Appel¬ 
lant. 

Mr. A’lUifiV Cliand, for the Ileapondent.s. 

JUDGMENT.—The question involved in 
the seven appeals No. 12 to IS of 1911 is 
precisely the same, and they will be disposed 
of by one jiul^ment. 

The appeal lay of ri^ht to this Court in 
rases Nos. 12 and IS. in each of which the 
aninnnt invidved is over Ks. .'>,000. In the 
remainiiij? five cases, ihe amounts were under 
Ns. 5.000 and tlie appeals would ordinarily 
have been to the Divisiuiial Court, but as it 
wa.s ilesiiahlo that all should be dealt with to- 
jyetlier, the Judi'e by whom the.se appeals 
were admitted, acting under .section 151, Civil 
Procedare Code, directed tliat these tivo ap¬ 
peals also should he heard in the Chief Court 
■without going through the formality of pre¬ 


sentation to the Divisional Court in order 
that orders of transfer might be immediately 
passed. 

A preliminary objec'‘ion has been made by 
Counsel for the respondent, Diwan Shib Nath, 
that this procedure is irregular. We have 
overruled this objection, as we consider that 
it would be a manifest abuse of Court process 
to put the appellants to the unnecessary 
trouble of going first to the Divisional Court, 
where there is no intention of permitting that 
Court to take any action beyond registering 
the appeals as duly presented. Section 151, 
Civil Procedure Code, gives us ample powers 
to meet the technical difficulty set up. It could, 
if necassaiy, be disposed of by making over 
the appeals even now to the Divisional Court 
with instructions to transfer them at once to 
the Chief Court immediately after regi.stra- 
lion, and under section 5 and section 14, Limi¬ 
tation Act, no question of limitation would be 
listened to, but we decline to make any such 
ridiculous order and hold that the appeals are 
properly before us for dreision. 

The essential facts of these appeals are very 
simple. By two deed.^, dated 2l9b March and 
20Dh April 1993, the latter attested by Diwan 
5hib Nath, bis father, the late Diwan Lach- 
man Dis, made over his property in trust to 
Mr. Parker and Mr. Herbert in order that his 
debts might be liquidated. On the 25th 
May 1903, the trustees executed the promis¬ 
sory notes, on which these suits are based, in 
favour of certaiu creditors for comparatively 
small sums making them payable on the 

2dth January 1901, pages 30, 32 of tlie paper- 

book. 

On the Ist January 1904, Diwan Lachman 
Das died and liis son, three days later, gave 
notice repudiating the trust, ro which he had 
previously consented (page 32). On the 2l3t 
April 1901) (pages 50—52), the District 
Judge I eleased the original trustees and ap¬ 
pointed in their place two other persons now 
represented by defendants Nos. 2 and 3. 

On Ihe 1st August 1907, Diwan Shib Nath 
instituted a suit against the second trustees 
for possession of the trust property, Tliis 
suit was dismissed on tlie 20th May 1909 on 
omprornlse (pages 53 atid 5 t) on an under¬ 
standing that all the property had been re¬ 
stored to the plaintiff, but it has transpired 
tliat the restoration has been in fact incom¬ 
plete. This is the finding of the lower Court, 
based on Diwan Shib Nath’s pleas (pages 66, 
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59 and 61) and as there was no dispate on 
the point, the issues of the present suits 
(page 64) do not go into the question how 
much of the property is still in the hands of 
the second trustees and how much in those of 
Diwan Shib Nath. 

The present suits by the creditors, based on 
the proraissory-notes of 1903, were instituted 
in January 1910 as against (1) Diwan Shib 
Nath and (2) the second trustees. The lower! 
Court has given decrees against the latter^ 
only, and these appeals are by the plaintiff^ 
to enforce the joint liability of Diwan Shi^ 
Nath. None of the facts as given above are 
disputed. 

The lower Court has dismissed the suits as 
against Diwan Shib Nath on the technical 
ground that he was ti) parly to the promis- 
eory»notes sued on. This is a singularly un* 
cinvincing ground as defendants Nos. 2 and 3 
were also no parties to the pro-notes, and yet 
they have not contested liability. Where the 
lower Court hbs gone wrong, however, is in 
overlooking the well known legal principle 
that trust property can be followed into the 
hands of any one in whose hand it can he 
identified. This is laid down in seoti ni 63, 
Indian Trusts Act, JI of 1882, read with the 

illustrations thereto, and in the b^dy of I’lng- 
lish case law of the Court of Chamery in its 
Equitable Jurisdiction upon which tlie Indian 
Act is framed. The question is discussed in 
Lecture X of Agnew’s Law of Trust in British 
India, 18ij!2, being the Tagore Law Lectures of 
1881. The principle maybe summarised by 
saying that the only person who c<aa escape 
liability for trust property in his possession 
is a bona Me transferee for value without 
notice of the trust or a transferee from him. 
There is no attempt to make an allegation 
that Diwan Shib Nath can be brou ght into 
this category. IDs Counsel felt unable to 
argue either (1) that the trust was void, or 
(2) that Diwaii Shib Nath had no notice, and 
(d) that he had no trust property in his pos' 
session. Under these circumstances, his joint 
liability is clear. 

There is also no answer to a further plea of 
the plaiutitTs-appellants that tlie iutere.st al¬ 
lowed by the District Judge at 6 per cent, 
should have been made payable to the date of 
realisatioon instead of the date of decree. 

Tho appeals are accordingly accepted. 
The decrees of the lower Court are varied by 
making Diwan Shib Nath, defendant No. 1 


liable equally with defendants Nos. 2 and 3 
for the amounts decreed, and further by mak¬ 
ing the interest allowed at 6 per cent, payable 
from the date of institution of the suits till 
realisation of the amounts by the plaintiffs. 
The amounts will be realisable from such pro-' 
perty only as is found in execution proceedings 
to be in the posse.ssion of the various defen¬ 
dants as property included in the trust. The 
decrees will carry costs throughout against 
ail the defendants. 

Append accepted. 


CALCUTTA HIGH COURT 

Second UiViL Appeal No. 1798 ok 1908 

July 4, 1912. 

.Justice Sharfuddiu and 
iMr. Justice Hichnrdson 
Rani HEMANTA KUMARI bEBl__ 
Plaintifk—Appellant 

tefstts 

KULSAilANXESSA BIBf-DaK.KWNr- 

Re^’POVDEVT. 

Kiih'iiiccinrnt of rtjiit —It-iivir i . 


snun's o/f.min-, ivhefhc, 


III 


)»iniug owuen 

Ten..,,,;, An (VUl ,.j 3 

lun'llonU — lloldin.i ' ^ 

riio 

iiiconient 


lie purcliascM-of ono of two .1 

ire i.s not eutitloU to briru'- a suit fm «f a 

of his sha.e of .cut ocuin.t 

the owners of tlio two separato.l s'n,-,. under 

ing the owner of the OtU « i." S 

nlaintiir. ^^Miatod slnro as a 


iV. 

Shvikk 


on' 2 ^ "Tn 'w1 C. 

sepamte.l shares of , ho U-.ZZt 

within the nifiiniii;' of .‘Joctioa 1 landlords 

Appeal from the decree of the i 

ud.e of My,„en.si„„,, dated .Jun: I2U:' 
JOb hth-m.nff tl.at oftheMunsifof .Tn,! ’ 


J 

1908 

pur, dated M ireh 4th, 1908 
Babas Ki.-ihtni hi! 

NM for the Appeli:.ntr' 

Miulvi ^nruidin Ahmed, for fh^ R 
dent. ’ ^ Bespon- 

JUDG.MKNr.—This annpr^l .. ■ 
suit brought bi-the plaintiff forTT 

of the defeudant’s rent, ThJ 

present o wner of a separated 10 an f ^ 

certain estate. Thie lO-anna share wae"ia fhe 
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year 1885 catved out of a separated 12 annas 
share of tlie same estate, the latter share 
and the 4-annas share having been formed 
into separate estates in the year IBit as the 
result of a partition by metes and bounds. 
SuV>ject to the estate, there was a tenure and 
it may be ooncaded that wlien the separated 
12*anna5 share of the estate was divided 
into two parts, the separated 12-aniias share 
of the tenure subordinate to it was also 
divided into two tenuros, so that five-sixths 
of the whole I'i-aiinas came to be held as 
a separate tenure under the lO annas pro¬ 
prietor and the remaining one-sixth as a 
separate tenure under the 2 annas pro¬ 
prietor. In 18:5, the IC-annas proprietor 
brought a .«>uit against the iiolders cf the 
five-sixths sliare of the tenure for rent. He 
obtained a decree and liad their share sold 
and purcliasc-d it himself. Tim defendant i.s 
a rri'>t holding as such certain laud which 
she formerly heM uniler the owners of the 
two separated shares cf tiro tenure. The 
plaintiif setks to enhance her rent witliout 
joining in the suit the owimr of the one- 
sixth share of the tenure, llotli the lower 
Courts have lield that such a suit is not 
permissible under the provisiana of the 
Bengal 'I'enanry Act. Tire lower Appellate 
Court says: “There is, however, no authority 
to hold that even if those shares of the toluq 
be on.sidered two separate tilnqf, the plain¬ 
tiff as owner of the five-sixths share by virtue 
other auction purchase is entitled to enhance 
the rental of five-sixths .share of each of the 
ryoti holdings under the entire falttq. This pro¬ 
position of the plaintiif does not at all seem 
to me ((luitable. Whei'e the lanrts of the 
have not been divided representing 
the aforesaiil shares of it, one and all the 
ryt‘/i holdings within it shall be taken as 
held under the entire bjdy of laudlonis 
owning tie whole iahiq. As the entire 
body of landlords iiave not j lined in bring¬ 
ing this suit, the plaintiif. being only tlie 
owner of it to the extent of live-sixtiis share, 
c.aTiTint maintain this suit for enhancement.” 
We think iliat the view of the law on which 
tlie lower Appellate Court has acto«l is 
Hiipported by the cases to which that Court 
lias referre<l, namely, the case of Ifurry Chu'-n 
Bo.-ic V. Uiiidh Ibojit Singh (1) and the ctse 
of HjiJyt Nnfk l)e Sar\-fir v. Sheihh Jhin (2), 

(1) 1C. W. N, r>21; 2.”) C. 917- 

(2) 2 C. W. N. 44j 25 C. 917. 


as we cjucaive, the law applied in those 
cases is now well-settled and ought to be 
well known. The question depends in the 
first place on the meaning of the word 
‘‘holding” as used in section 30 of the 
Bengal Tenancy Act, which again depends 
on the definition of the word in clause (9) 
of section 3. ^yhat has been held is that 
the word “holding” as used in the Tenancy 
Act, with reference to a raiyat^ means an 
entire parcel or parcels of land and that a 
landlord who is only entitled to a fractional 
share of the landlord’s interest in the land is 
not entitled under section 30 of the Act to sue 
alone for enhancement of rent. Reference 
was made to section 188 of the Act aud it 
was argued that the owners of the two 
separated shares of the tenure are not joint 
landlords within the meaning of that sec¬ 
tion. Obviou9lj% the division of the 12- 
annas share of the tenure for the purpose 
of the division of the same share of the pro¬ 
prietary interest,unaccompanied by a partition 
of the Und by metes and bounds, does not 
necessarily involve a division of tlie Tuiyiti 
holdings under the tenure and if iheraiyih 
have agreed to pay or have paid their 
rent separately to the owners of the 
separated shares of the tenure in proportion 
to those shares it does nob follow that 
they have agreed to the division of their 
holdings for any other purpose. For the 
present purpose, as we conceive, the owners 
of the separated shares of the tenure are 
still joint landlords. But we need not 
insist on that, because, as we have shown, 
the question depends not ouly on section 183, 
but also on the terms of section 30 aud 
the plaintiff is nob tlie landlord of a holding 
within the meaning of that section. The 
suit, having been brought under the Tenancy 
Act, is clearly subject to its provisions 
whetlier the defendant's’ holding cime into 
existence before the passing of the Tenancy 
Act or not. It is really unnecessary to 
advert to >vhat has been sail in the Courts 
below. 

The result is that the appeal fads aud 
must bo dismissed with costs. 

Appe^il iUsmissed. 
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ALLAHABAD HIGH COURr. 
Second Oivid Appeal No. 1252 op 1911. 

Jane 27, 1912. 

'Prasent' —Mr. Justice Pig^obt. 
POHKAR SINGH and another — 
Plaintiffs—Appellants 
versus 

RAK DIN AND others—Defendants — 

Respondents. 

Bundellihand Encumherd Ef-tatcA Act {I of 190JI\ 
’—Bcnefi tiinder the Act claimed only by some tnorfgnyors 
— Integrity oj mortgage broken. 

The failure of the 7uortg.i«;eD to make any claim 
against some of the mortjyai^ors, who had obtained 
tho benelits of the Buudolkhand Encumbered Estates 
Act, in a ca^o in which some of the tnort^asyors had, 
while utliers had not, obtained • this benefit, cannot 
put tlie mort«'as?eo in a svorso position than ho would 
have occupied if ho had allowed the integrity of tho 
mortga'fo to bo brokeii up by permittinj^ tho holder 
of a share in tho equity of redemption to redeem that 
share on payment of a proportionate amount of tho 
debt. In such a case, the mort^a^oo is entitled to 
proceed aj^aiust the share of the mort^a^ors, who 
liave nob obtained tho beriefit of the Act, for a pro¬ 
portionate sliare of the morta’a^e-inoney. 

Makand Rai v. Jntiki Dai, 30 A. ill; A.W.N. (1908) 

5 A. L. J. 132, relied upon. 

Second appeal from the decision of the 
District Judge of Jhansi, dated tho 28th 
of July 1911, 

Mr. D. C. Biinerji, for tlic Appellant. 

Mr. Sawhu!/, for the Respondents. 

JtlDGMI'jXr.—This was a suit for fore¬ 
closure on a mortgage, dated the 2l8fc of 
May 1877. The hrst defendant. Ram Din, 
was impleaded as lieirof the rnirfgagor, and 
there were some 10 otlier defendants implead¬ 
ed as subsequent transferees. For the pur¬ 
pose of the appeal now before me, it is 
sufficient to say that Mahadec and Bhairon, 
defendants Nos. l.d and 14-, have acquired the 
equity of redemption in one half of the pro¬ 
perty originally morfgaged while the remain¬ 
ing defendants are interested in the other 
half. The property in question is .situated 
in thediatriefc of Jalaun and it lia.s been found 
that MahaJeo and Bhairon took advantage of 
the provisions of Bundelkhaml IvicMimb.'red 
Batates Act (I of lyO.'SL No claim was pre¬ 
ferred against them in respect of the mort¬ 
gage now in suit and there is no doubt that 
they are entitled to tlie henelb. of the pro¬ 
visions of section 12 of the said Act; that 
is to .say, every claim against them in respect 
of this deed most be deemed for all pur* 


poses and at all tioid? to have been duly 
discharged. 

The Court of first instance, having found 
against the defendants on a number of other 
points raised, dismissed the suit as against the 
defendants Mahadeoand Bhairon, but held the 
remaining one half of the property to ba 
liable for one half of the mortgage-debt and 
framed a decree accordingly. The remain- 
ingdefendants, when appealing to the Dis^riib 
Judge on other points, did not raise any plea 
to the effect that the failure of the plaintiffs 
to bring any claim under the Bundelkhand 
Encumbered Estates Act against Mahadeo 
and Bhairon had the effect of extinguishing 
the entire mortgage, and so making it impos¬ 
sible for the plaintiff to recover anything 
under its terras, even from those defendants 
who had never applied for, or obtained, the 
benefit of the Encumbered Estates Act. The 
learned District Jiidg=*, ho.vever. allowed this 
plea to be taken before him in argumsnt, 
and [ do not think that in so doing, he acted 
outside the discretion vested in liim by law. 
He found against the plaintiffs on the point 
and, on this ground alone ami without deter¬ 
mining any of the other questions raised 
befure him in appeal, he has dismis.sed the 
plaintiff’s .suit altogether. The same ques¬ 
tion was bef<>re me in tlie case of Amar 
Cknnl V. Tnlsh'! Ram, S. A. No. 85S of 
1911, decided by me on the 17t.h May 1912. 

1 tliere expressed the opinion that the 
failii'e of the mortgagee to make any 
claim agahist those of his mortgagors, 
who ob'-ained the beu.sfit, of the Bun- 
delkhand E icumbsre.i Esrates Act, in «. 
case in which .some of the mortgagors had 
wliile ofhei’s had not, obtaitied thi.s benefit, 
coiiKl not put fl»e morrg-igeo in a worse posi¬ 
tion th:i I he would haveocempied if be had, 
all ).vcd tif-* iufegrity of the mortgage to 
be h.-'oken up hy pfU’initting the holders of 
a sliare in tlioeqiity of redemption to redeem 
that share on payment of a proportionate 
am lunt of the debt. lamsBllof the same 
opiniitr The failure of the plaintiffs in 
f-his case to make any claim as against 
Maliade) ami Bliaimn, has th^.sima effect in 
law as if file pl.ii.irilfs had accepted from 
these two delendanfs their proportionate share 
of the mortgage-debt and had handed over 
their share of the pr.^perty freed from tho 
eucnmberauce. Tl e tnero fact that the pUin- 
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iiffs as raorfgagrees might, have held the share 
in ll.e pofseesion of JIahadeo and Bhaiion 
liable for the eutire mortgage-debt and left 
it to these defendants to proceed against the 
remaining persons interested in the mortgage 
property for contribution, does not, T think, 
affect the question now before me. The 
Special Judges under the l^undelkhand 
Encumbered Estates Act had very wide 
equitable jurisdiction; and, as a matter of fact, 
a special return was furnished by them show¬ 
ing the difference between the sums awarded 
by them and the sums which would have 
been decreed by a Civil Court in respect of 
the same claims. In the present case, if the 
plaintiffs had taken notice of the proclamation 
of Mahdeo and Bhairon under the Rundtl- 
khand Encinnber?d Kstates Act, and had 
brought forward the r claim, it would linve 
raatteied very llUle whether tlicy foimally 
claimed the entire debt or voluntarily split 
up the mortgage. 'I’he awaidof tlie Special 
Judge would have been based upon their equit¬ 
able claim to one-half of the morigage debt, 
against one lialf of tlic securitj'. For tliese 
reasons, I hold tlie c induct of t lie tuortgagee.«, 
in failing to biing any claim utnUr the 
Bundelkhand Encumhpieil Instates Act, ha.s 
bad the effect of lu taUing up the integt ity of 
the inoitgage and that tliey aiG row entitled 
to proceed against oiio-halfof tlio mortgiigcd 
property for ncovery of ('nedialfnf tl’.e debt. 

I am confirmed in my ('pinion by the decision 
of this Court in the case of Mnf.iaul Hnn v. 
.7(i»V/ Boi (1). The learned District Judge 
endeavours to disiinguish tIii.sci«o, and points 
out tlmt the particular question now in issue 
was rather taken for granted than foimally 
decided in that cas(*. It is uliuiidaiitly 
(dear, however, t liat if the learned District 
.ludge i.s 1 iglit in liis decision in the pre.sent 
ca?e, tlie.i the reported case above referred to 
was wrongly decided 1 accept this appeal 
and, set t ing aside the decree of the lower A p pel- 
late (\ in t, re mand this case ui di i Oi dtr X LI, 
rule 2J of tlie C'o‘le c<f Civil Procedure*, tor a 
decision on the nitrlfsin tlio pUa.s act ually 
taken up by the ciuittstirg defendants in 
their inmunandnm of appeal to that Cor.it. 
Costs will abide llu^ ('Vent. 

Cotc renin7iif<'ii. 

0) a«) A. Ml; A. W. N. {]{\)^) A. L. .!. l.T*, 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 5i:4 op 1910. 

March 4. 1912. 

Present -.—Sir N. G. Char.davarkar, Kt., 
Judge, and Mr. Justice Batchelor. 
SHEfCH ADAM HASANALI— Appellant 

versus 

CHANDRASHANKAR PRANSHANKAR 

Respondent. 

RegiMt-ntion Art (HI oj 1877), 17 (e) — Const;MC- 

tion of (Incument—Co'i) posit ion deed —Test—Transjer 
of prop’ytij to irnstees for piijment of debts—Regis^ 
trafion. 

The essential tost nf .a composition deed is that 
th(U”e ought to he a cutnpounding of debts due. 

A dot*il, tjy which the ownoi' of certain property 
transferred it to trustees for the purpose of enabling 
tlicm to pay off his creditors, and in which 
tli(*re was notliing whatever to show that there was 
nay composition, any sottleniont with the creditors, 
that the dohtor sliouKl pay lo.ss than ho owed to 
t'M»m anil that they agreed to accept that composi¬ 
tion, is not n composition-ilcod but morel}'n convey¬ 
ance or a trust-deed and is oon-.pulsoiily registrable. 

Second appeal fioni the decision of fche 
District Judge of Surat, in Appeal No. 101 
of 190“^, OJiifii'ming that pass?d by the Sub- 
orilinate Judge at SuraL in Civil Suit No. 
254 of 1905. 

Messrs.//iMf?///•//// and >u, witli them 

Mr. A. K. il/cWn, for the Appellants 

-Mr. ][. C. C'oyje', wit.'i him .Mr. /T. A’^. 
Koyiijc^^ for Respondents Nos. 1 2. 

•lUDGMFN'r.—It is cle.vr upon tlie terms 
of Exhibit G7 that it ciniiot he regarded in 
law as a composition deed. All that appears 
from its recitals and terms i.s that the owner 
of the property transferred it to the trustees 
foi’ the purpose of enabling tbose trustees to 
piiy (iff his creditors. There is nothing 
wliarevei* in the language of the deed to 
show lliat there was any composition, any 
settlement with the creditors tlmt tlie debtor 
should pay less than he owed to tliem and 
tbat they agreed to a(*cept tliat composition. 
Tlu* cs.sential test of a composition deed is 
tliat iliere ought to be a compounciirg of debts 
due. Of that there is no trace whatever so 
far ns the language of this documein is 
concei ne»l. It miglit bo regarded as a 
convi-ynncG or .IS a tt u^t-deed, i. c., a trust 
made by tlie dtbtor for the purpo.se of 
enabling the tru>t(*e to pay off Ins creditors. 
Form eil h('r point of \ iew, it was compuIsoiMly 
regi.stiable, and not having been registered, 
it ccu!d i.ct be admitted in evidence. 
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On these grounds, the decree mast be re¬ 
versed and the suit dismissed with costs 
throughout upon the respondents. 

Decree reversed. 


allahabad high court. 

Second Civjl Appeal No. 131^ op 1911, 

June 29, 1912. 

Present: —Mr. Justice Ohamier. 

BHAGWATl SINGH and oraERs— 
Plaintiffs—Appellants 

versus 

SARUP SINGH AND OTflEas—D ependants 

— Respondents. 

Constructiou of deed—Bond—Simple mortgage 
—Charge—Limitation ([X of 1908), jr. 31, Sch. I, 

A. execufceil a luufructuary mortgage in favour of B. 
in 1880. In 1887, A. e.vecuted a bond in favour of B. 
which contained the following provisions: “If I do not 
pay on due date then when I como to redeem the 
land mortgaged, I shall pay this money with interest. 
Until I pay tliis money with interest, I shall not 

pay the mortgage-money.When 1 pav. I shall pay 

tl»e mortgage-money in a lump sum and redeem the 
fields...(Jn these conditions I have written this 
mez mnkftdi:" 

that the bond was not a simple mortgage 
althongli it may have effected a charge. 

Saits governed l»y Artielo 132 of the Limitation Act 
are not entitled to the benefit of section 31 of that Act. 

\yhen tlio constraieiion of u deed is in question, 
rulings on the construction of deeds couched indiffer¬ 
ent language are of very little ii.se, 

Second appeal from tlio declaion of the 
Dislrict Judge of Jaunpur, dated the 13th 
June 1911. 

Mr. Go^al Prnsi'l. for the Appellant.s. 

I^Ir. Pnrushoft tm Dis, for the Reapoudeiits. 
JUDGMENT.—This was a suit by the 
appellants upon a document executed in favour 
of their ancestor, Slieo Mangil Singh, by the 
first re.sponient., Sirup Singh, on September 
20th, 18?7. The appellants contended that 
the document was a simple imrtgige and 
they claimed a decree for sale of certain land 
in two villages. The suit was re.si.sted by tlio 
re.spondents on the ground that the document 
effected neither a mortgage nor a charge. 
The Munsif held that it effected either” a 
mortgage or a charge and he gave the 

appellants a decreo for sale of a part of the 

property, the rest of the property havin'^ 


S$1 


passed into the hands of a purchaser for value 
without notice of the doeumeut in question. 
On appeal, the District Judge held that the 
dot ument effected neither a mortgage nor a 
charge and he dismissed the suit. Before 
stating the terms cf the document iu question, 
it is necessary to point out that in 1880, the 
executant of the document had made au 
usufructuary mortgage of the land now sought 
to be sold in favour of the ancestor of the ap¬ 
pellants and placed him in possession and the 
mortgagee was in po.ssessien at the date of the 
document no win question. This document, after 
reciting that the executant had taken Ss. 49 
from Sheo Mangal Singh, contains a promise 
to re-pay the money with interest on or before 
June23rd, 1883. Then follows this provision:— 
If I do not pay on due date, then when I 
come to redeem the land mortgaged in 
Mouzds Raranagar and Mohinidpore, I 
shall pay this money with interest. Until I 
pay this money with interest, I shall not pay 
the mortgage- money. 

. When I pay, I shall pay the 

mortgage-money in a lump sum aud redeem 

the fi-?fds . On these conditions, I 

have written this dastawez maVfiih'." 

I hive been referred to a number of rulings 
on t!ie construction of different deeds but it 
appears to me that rulings on the construclion 
of deeds couched in different languages are of 
very little use in a case of thi.s kind. The 
rulings referred to are chiefly useful as 
showing that it has been for many years 
understood that certain words are used to 
denote a mortgage or a cliarge. it appears to 
me thatthe useof the words makfuir 
probably indicates au intention to make 
either a mortgage or a charge. But taking all 
the terras of the document together, I am 
unable to hold that it amounts to a mortgage. 

If it is a mortgage at all, it must be a simple 
mortgage. It seems to me it is not a simple 
mortgage for there is no express or implied 
agreement that in any event the creditor 
shall be entitled to bring the property to sale. 
Oil the contrary, the provision restricting the 
right to redeem the usufructuary mortgage 
upon payment of the amount of this document 
indicates t.iat a sale was not contemplated. 
Nor IS 1 / hhcely thatthe executant of this 
document would have agreed that the equity 
of re emption m ihe mortgaged property 
should be liable to bs sold at the end of one 
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year Id case the money wag nob paid. After 

the passages set out above, there is a passage 
in which it is agreed that if the money is not 
paid, the creditor shall be entitled to recover 

the money from the executant an 1 from his 

moveable and immoveable property. If a 
mortgage had been intended. I should have 
expected to find this clause giving the 
creditor a right to sell some specific porperty. 
But it does nothing of the kind. In my 
opinoin, this document is not a mortgage. It 
may have effected a charge. But if so, the 
suit is barred by limitation, for the cause of 
action accrued as long ago as 1883 and the 
present suit was not brought till 1910, Ihe 
relevant Article of the Schedule to the Limi¬ 
tation Act would be Article 1.12 and suits 
governed by that Article are not entitled to 
the benefit of section 81 of the Limitation 
Act of 19C8. Another possible view sug¬ 
gested by the decision in Mah'thir Prashvl v. 
Tiurhijii Bo/ (1) is that the appellants 
may have a right of suit bereafrer if 
the usufructuary moitgage is redeemed 
and the money due on ibis document is not 
piid. I am of opinoin that the present suit 
was rightly dismissed by tlie lower 
Appellate ('oiut. The appeal fiiU and is 
dismissed with Icists inchidiiig fees on the 
higher scale. , , 

(1) 8 A. L. J. U 1ml. Cas. 4S2. 


MADRAS HIGH COURT. 
Seco.mo (hviL Appavt. No. 795 or 1911 . 

July 15, 1912. 

ZVesen/; —Mr. .Iustic 3 Siiudar.x .Aiyar and 
Mr Justice Sadnsiva Aiyar. 
MUKKAMMAL nU'is KUPPAMMAL 

AI•PKLL^NT 


versms 

KALIMUPHU PILliAY and oruEit.s- 

Kl-SrONI'E'NlS. 

f.tu/ 1- .,/• inoHh o. -V-V.y//. 

ofcloiui h>, -hujUt 

N, resile, ^rmn F.u/.dv Cnurf on ihe 

"illnh-aw- 

in- a suit wouUl not il.4.:.i- tlio party making ilo pi; 
tiJ'nfroin pr.,s.‘i-.it iiig the suit nnlc-ss. in t l.e mranulnk 
,lu> Huit has iKH-n .tis.ni.M-cl l.y ihoCo.n t. tlo wn ih 
liavc a hK'a.N' }■< nileniir, until his pi tiaon n* attcil 

Upon by thu Court- 


PerSadmiva Aiyar, X—A plaintiff, after he makes 
a petition withdrawing a suit, cannot withdraw this 
petition except on good grounds, 

to plav fast and loose with the litigation launched 
by him at his sweet will and pleasure. 

Second appeal against the decree of the 

Subordinate Judge of Tinnevelly, in A. b. 

No. 630 of 1909, preferred against that 
of tbe Additional District Muiislf of TinneveL 

ly, in O. S. No. U of 1908. 

Mr. B. Vorais'iwmy Iyengar, for the 

Appellant. , 

Air C. V. Ananthalirishna Iyer, tor tne 

Respondents. 

JUDGMENT, 

SuND.\RA Aivak, j.—T lio plaintiffs are two 
legatees under the Will of one Peramu 
Ammal. The defendant is the widov of 
Peramu AmmaPs son. Peramu Ammal was 

entilledtohalf the property of her son and 
the defendant to the other half. Ihe 
plaintiffs instituted this suit to recover from 
the defendant the property which they 
claimed to he entitled to under Peramu 
Ammal’s Will. Both Courts have found 
that the Will executed by Peramu Ammal 
was a valid testamentary disposition and 
di.-mllowed the defendant’s plea tliat Peramu 
.\mmal was of unsound mind and not compe¬ 
tent to execute a Will. 

It is urged in second appeal, wito reference 

to the finding on the question of Peramu 
Ammars testamentary capacity, that the 
lower Appellate Court onglit to have 
received in evidence certain documents winch 
would e.stahlish the di^fendant's plea. The 
lower Courts, relying on the evidence of 
plaintiff’s witnes.ses ami disbelieving the 
evidence adduced by the defendant, ariveci at 
the conclusion that Peramu Amnvil was in 

a sound and disposing state of mind at the 

time she (X'cuted the Will, Lxliihit A. 
Amorgst the reasons given for disbelieving 
t lie dtfendant’s evidence, is one iliat Peramu 
Ammal was not treated for insanity by the 
Hospital Ass:siant of the place where_ she 
was living. The documents, which, it _ia 
stated, ought to have been received in 
evidence, are inteniUd to show that, as a 
matter <'f fact, she wa.s treated^ by t le 
Hospital Assustant as an out-patient. An 
application was put in the lower Appellate 
(Yurt suppoittd by one nfjidavit which 
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stated that the docaments tendered in the 
Appellate Court were found to ba missing’ in 
the Court of first iustauce when they were 
required. No attempt seems to have 
baenmadein the District Mnnsifs Coni-t 
for get.liag an adjournment to enable the 
defendant to find out the missing’ documents. 
The defendant concluded his case by ex¬ 
amining witnesses to prove Peramu Ammal’s 
state of mind. I cannot hold that the 
Subordinate Judge was wrong, in the 


circumstances, in refusing to receive these 
documents in evidence in appeal. Nor 
would the documents show anything more 
tlian that Peramu Amraal was sufTeriiig from 
melancholia, a fact which would not go 
siifHciently far to establish the defendant’s 
plea that she was of unsound mind. I must, 
therefore, hold that the fi jding is not open to 
aoy legal obiecfi-m. 


file next point urged by the learned 
Vakil for the appellant is, that the Jst 
plaintiff, who was entitled t:> half of the 
property sued for, under Peramu Ammal’s 
^Vill, put in, before (he suit came on for 
hearing, a peiitiou witlidrawing his olaiin 
and that tlm Mansif wa.s b.ouud consequently 
to dismiss the 1st plaintitf’s claim and hail 
no right to accept his withdrawal of tlie 
petition without holding an inquiiy. A,s to 
the ..question whether there were good ground.s 
for allowing him to witlidriiw, the ^ubordi- 
nate Judge finds that the Munsif had proper 
reasons for allowing the plaintitf to 
withdraw from the witlidrawal of his claim. 
Wliether it was .so or not, it is clear that, 
when the suit was called ou for hearing, the 
1 st plaintiff wished and wa.s reaily to 
prosecute Ins suit. It i.s argued, that he was 
not at liberty, without g.>od grounds, to 
resile from his withdrawal. Order X.KX'Il, 
j uie 1 of the Civil Procedure Code entitles the 
plaintiff to withdraw or abandon his suit 
or any portion of his claim, and, if he does 
80 , tlie Court is empoAeted t.o direct him to 
p.iy the costas of tiie defendant. Put tlie 
question is “can t’m 1st plaintilf be said to 
have withdrawn his .suit or pl iint in this 
case Before the .V.insif acted upon the 
petition, tlie l. t plaintitf expressed a desire to 
prosecute tlie suit. There is notliing in the 
Code which would entitle the defendant to 
insist that a petition of withdrawal not 
acted upon by the Court must be enforced as 
against the party putting it in. 1 am 


inclined to hold that a mere petition of 
witlidrawal would not debar the party putting 
it in from prosecuting the suit unless, in the 
meanwhile, the suit had been dismissed by 
the Court. He would apparently have a 
locus penitentias until his petition is acted 
upon by the Court. J must, therefore, over¬ 
rule this contention also. I dismiss the second 
appeal without costs. 

Sadasiva Aiyeu, J.—I am inclined to hold 
that a plaintiff, after he puts in a petition 
for withdrawing a suit, cannot withdraw his 
withdrawal petition except ou good grounds 
and cannot be allowed to play fast and loose 
with the litigation launched by him at his 
sweet Will and pleasure. But, in the present 
case, the Subordinate Judge finds that the 
Munsif allowed such withdrawal on good 
grounds ; and nothing has been urged before 
ui showing that the Munsif had no such good 
grounds for allowing the withdrawal of the 
withdrawal petition, Even the grounds 1 and 
3 of the appeal memo, do not raise the 
contention that there were no such good 
ground.s and merely allege that the Court haa 
no power at all to allow the withdrawal of a 
withdrawal petition. I would also dismiss 
tlie second appeal witliout costs. 

Appeil (lis/nissed. 


ALLAHABAD HIGH COURT. 
Secono CivtL Appeal No. 235 op 1912. 

June 21, 191 i. 

Present: —Mr. Justice Cliamler. 
MUrSAUDI LAL and another—Plaintiffs 

—Appellants 

t^ersus 


.MUtiA.M.UAl) HANIF and others— 

D EKE N DA NTS — R ESPO .V D E N PS. 

Mn-t./ ij..'~Assign,uciit of rii/ht—pcjislrd. 

tioii- Tronsfer of p,i>in-rt,j Art (/I* of Ib82^, 8, 54^ 

/ tpjihle 

The interest of a sitnpio inoi-fcgagco is plainly an 
ititaiigi!)lo tiling n itliiii tho meaning of section 54 of 
the 'I’l-ansfor of I’ropoiay Act, 1882, nnd tlio transfer 
of such iiiterost must be inado by a registered iustrii- 
menl. 


S't'jfHoi-ini'tin V. IV/'iHN 
V. Chtntitn A^ari 
refci icil to. 


d Hi'ildi, IS M. •t.'lii; 

, ‘ 2 A .M. 419; 11 M. L. J. 13e, 


Second appeal from the decisirn of the 
Additional Ju Ige of Saliaranpur, dated 17th 
November 1911. 


Mr. A. P. Viibe, for tlie Appellants. 

Mr. Nihul Gknn'I, for the Respondents. 
JUDGMENT.—This was a suit for the 
recovery of Rs. 249 on the basis of a simple 
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mortgage made on the 19th of August 18S5. 
The morfgagees transleried all their rights 
under the mortgage to tlie plaintiffs by an 
unregistered dfed of sale, dated the 2nd of 
December 1S9S. The present sait was iu- 
stituted in August 1910. If by fcbe assign¬ 
ment only a right to proceed against the 
mortgagors personally passed to the plaintifTs, 
the suit is admittedly barred by limitation. 
The question for decision is whether the un¬ 
registered deed was sufficient to pass to the 
plaintiffs the interests of the mortgagees 
under the deed of August 19th. 1885. If 
the decision in Suhramanidtn v. Perumal 
Peihh (1) is correct, this question must be 
answered in the affirmative. But that deci¬ 
sion was disapproved by niiashyam Ayyangnr, 
J., in the later ca.se of liamasatia iottfr v. 
(Viitmm (2). The remarks of the 

learned Judge may have been, as contended 
by the Counsel for the appellants, no more 
than obiter dicti, but, in my opinion, bis view 
of the law i.s correct and the earlier decision 
in Subratnanitnn v. Perumal Jieddi (1) is 
erroneous. In the earlier e.ise, the Court 
relied on section 8 of the Transfer of Pro¬ 
pel ty Act. It appear.s to me that, that sec¬ 
tion cannot be read so as to override tl»e 
provisions of section ol of the same Act. 
The interest of a .simple mortgagee is plainly 
an intangible thing witljin the meaning of 
section 5t and the transfer of it can hi made 
only by a registeretl instrument. The result 
is tliat the plaintiffs by the as.signnient in 
their favour acquired no riglit to sue a.s 
mortgagets. In my opinion, the decisions of 
the Courts below are correct. I dismis.s thi.s 
appeal with costs. 

Apjctl dismissed. 

(;) IH 51. 454. 

(2) 24 M. 41D at p. 403; U M. L. J. 132. 


ALLAHABAD HIGH COURT. 
Sb.cOND Civil Apckal No. 8C ^ f 1912. 

July 2, 1912. 

Vrescht: —Mr. Justice Cliamicr and 
Ml*. Justice Ratl ine, 

BADRI DAS—Dkkl.mjant—A rrKLt ant 

tersus 

.llWAN LAL AND ANornKR—P laintiffs— 

IlhSrONnENV.S. 

fiud ijiirrha^n—Money Icji xcith purchaser 


for payuicni to a prior mortgagee—Ajnount due to mort 
gagec in excess of that deposited joitli the purchaser— 
Hedemption. 

Where a sum of money is left in the hands ot a 
purchaser for payment to a prioi mortgagee, the pur¬ 
chaser is not ‘bound to redeem the mortgage if 
the amount due under it is in e.'ccess of that deposited 
with him. . , 

Muhammad Siddiq Khan v. Muhammad Xasir-Ullah 

Khan, 21 A. 223; 20 l.A. 453; 3 C.W.N^ 20^ followed. 

Second appeal from the decision of the Oi.s- 
triefc Judge of Mirzipnr, dated the 13th of 
September 1911. 

"Mr. P. L. Banerii (with him Mr. Bajpat), 
for the Appellant. 

TheHou’ble Dr. Sunder Lai (with him 
Mr. Vishnu Ram Mthta), for the Respond- 
6ri t • 

JUDGMK^T.— On June 9r.h, 1908, the 
plaintiffs sold half a village to the defendant, 
Badri I.las, for Rs. 6,900, of which Us. 1,400 
were paid in cash to the plaintiffs and the 
balance Rs. 5,500 was left in the hands of the 
defendant on account of the amount due 
on a prior mortgage of the whole village held 
by oi.e Kanhya Lai. On the 13tb of June 
1908, the defendant deposited Rs. 5.500 in 
Court under section S3 of the Transfer of 
Property Act. By this time, Kanhya Lai 
had died leaving an infant heir. The child a 
guardian refused toa3cept the money saying 
that a larger sum was due on the mortgage 
and the plaintiffs put in an application stat¬ 
ing I hat the whole of the sum deposited was 
not due to the mortgagee, but that accounts 
should be taken and the amount found due 
paid to the mortgagee and the balance paid 
to tlie plaintiffs. The Courts below have found 

thatthere ivas no agreement between theplain- 

liffs and the defendant that they would go fo 
the moi'tgagee and settle accounts with him 
and the defendant would re-pay the balance,if 
any, remaining in his hands to the plaintiffs. 
Kanhya Lai’s heir sued upon the mortgage 
impleading both the present plaintiffs and the 
defendant. Tlie latter did not defend the 
suit. The piesent plaintiffs and the mortgagee 
entend into a compromise according to which 
Rs. 5.556 were agreed to be due on account of 
tlie mortgage-nior.ey and a further sum on 
account of cost.s and in default of payment, 
the amount, was to be recovered in the first 
instance by sale of that half of the village 
which had been sold to the defendant. A 
cletute was prepared accordingly and in 
execution of that decree, the defendant s half 
sliare in the village was sold for Rs. 3,000, 
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The plaintiffs applied to have the sale set 
aside, bat they sabeeqaently abandoned the 
application and they brought the present suit 
in July 1910 for the recovery of Rs. 2,500 
being, as they alleged, the balance of the 
amount still due from the defendant, the 
amount of costs incurred by them in the 
previous suit and the amount of revenue 
paid by them for the defendant’s half share 
of the village and interest making a total of 
Rs. 3,849 odd. The Court of first instance 
decreed the claim and the lower Appellate 
Court confirmed that decree with a slight 
modification. 

In second appeal, it is contended on behalf 
of the defendant, that under the sale^deed in 
his favour, he was nob bound to find more 
than Rs. 5,500 for the redemption of Kanhya 
Lai’s mortgage, that he had done all that was 
required of him when hn deposited this sum 
in Court under section 83 of the Transfer of 
of Property Act and that he was not bound to 
discharge the decree obtained by Kanhya Lai’s 
heir as the amount due under the decree 
exceeded Rs 5,500, that under the sale-deed 
in favour of the defendant, it was the duty of 
plaiiitilfs vendors to give a clear title to the 
S aunas share which tliey sold to the defen¬ 
dant and all that they could do was to call 
upon the defendant to contribute tlie sum of 
Rs. 5,500 towards the redemption of Kanhya 
Lai’s mortgage. The defendant has relied upjn 
a decision of the Privy Council in Mfihamuivl 
Siddiq Khan v. Muhammad Nasir Ullah Khan 
(1) wliich, he says, exactly covers this case. 
The plaiatiffa-respondeuts, on the other hand, 
contend that under the sale-deed the defendant 
was bound to redeem the mortgage held by 
Kanhya Lai even if he had to pay a sum ex¬ 
ceeding Rs. 5,500 in order to do so and they 
rely upon the second clause in tho sale-deed 
which is to the effect that ifauy furthercharge 
were found to exist on tlie property and the 
defendant had to pay more tiian Rs. 5,500, he 
would be entitled to recover the balance from 
the vendors, and tlm plaintiffs contend that 
this caF-e is distiiigaishahle from the case 
decided hy the t'rivy Council. It seems to us 
impossible to liold that the seond condition 
in the sale-deed made it iucumbeub on tlo 
purchaser to redeem Kanhya Lai’s mortg;i^e 
even if he had to pay more thxn the sum lefi- 
in his hands by the vendors for the purpose. 

(1) 21 A. 223j 2G I. A. 45j 3 C. W. N. 201. 


The clause in question gives him only the 
rig’ot which he would have had if this clause 
had nob bseu inserted in the deed. As a pur¬ 
chaser of the property, said to be free of all 
inoumbrances except one for Rs. 5,500, he 
w jul i have been entitled, if he paid a larger 
sum in order to clear the title, to claim 
the balance from his vendors. We have 
referred to the printed record of the case 
decided by the Privy Council and we are 
unable to distinguish that case from the pre¬ 
sent one. Pandit Sundar Lai endeavoured t'j 
distinguish the two cases on the ground that in 
that case, both this Court and the Privy 
Council held that it was pare of the contract 
between the parties that the vendors should 
pay off the mortgages and he relied on the fact 
that oral evidence of such an arrangement was 
given at the trial. On referring to the record, 
we find that this Court held that the vendors 
had agreed to discharge the mortgages, not 
on the .strength of the oral evidence, the ad¬ 
missibility of which seemed doubtful, bub on 
the terms of the sale-deed itself. The Privy 
Council, in their judgment, confirmed the 
finding of this Court. Whether the Privy 
Council proceeded upon the oral evidence 
or not, wo think that this case is not 
distinguishable from that case. There, as 
liere, a .sum of money was left in the hands 
of tlie purchaser for the purpose of redeeming 
the prior mortgage. It turned out that the 
amount due was far in excess of the amount 
left in the hands of the purchasers. There, as 
here, it wa.s the duty of the vendors to give a 
clear title (o the purchaser subject only to the 
payment by the purcliaser of the sum left in 
his hands. In tlie present case, the difference 
between tlie amount left in the defendant’s 
hand.s and tho amount found due on the mort¬ 
gage is small but the decision should be the 
same whether the difference is great or small. 
P.iadir, S indar Lai declined to argue that (he 
defendant in this case would have been bound 
to fin I asumofsay Rs 10,0J0 for the redemp- 
fi in of Iv luhya Lil’s mortgage. The plain- 
mbs, alter a deciee had been passed on 
K i'iliya L il’.-j mortgage, should have 
pai I int») Court the difference between 
the :ini iint due and the amount left 
in ll.o hand.sof tho defendant and then have 
failed on the defendant to pay the sum which 
was in his hands. They did nothing of the 
kind. It was their duty to give the defen- 
danb a clear title and it was their fault that 
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ihe defendant’s property was sold. In our 
opinion, the f-uit should have been dismissed. 
"We allow the appeal, set aside the decrees of 
the Courts below and di.'smiss the suit with 
co.sts. 

Appeal allowed. 


AlibAHABAD HIGH COURT. 

(’ivii. Revision Petition No. 42 of 1912. 

June 28, 1912. 

Present'. —Mr. Justice Chamier. 
CHANDAN SINGH— Plaintiff— 

Applicant 

versus 

BtUHTA DITAR ani> another—Dependants 

Responi-knts. 

Acf "J lyAit. i5— 

menf-^'Ou<1 —Jh-fiiutt of j'Hijnn'nf — irffiir/*— Liinitn- 
lion. 

An instiilnu'ut Imnil proviiltMl tliat in ca.sc c»f default 
ill payment of any im-lalnu nl. ‘lie whole amount of the 
homi should Ik* paiil at onei*. None of the instalments 
Were ptiid. The ercditois, after the lapse of more than 
years from the <late of the liist default, brought a 
suit lo recover some of the instalments: 

U‘hl, that, iti the ahsom'«* of waiver, the suit was 
barred bv limitalioii. 

AUnlkiwi y. A. Ilia. A. W. X. (IIIOS) 

aO; o A. Ij. .1. 72, .li.«tin"iii>lied. 

Iliiilha Jifii V. lOiinod -^O A. IIH; A. W. X*. 

(1‘K)7) 27b'- i A. L- .1. l-bb, Jtidah fhandra 
Jiiik.Aii V. Bhftirtib Clutiulru Cli'irkyrhutlij, 31 C. 297, 

referred to. 

Revision against tlie decree of tlie Small 
Cause Could, Jhansi, dated 23rd of January 
1012 . 

!Mr. Piirushnt'nn Dus Toudan^ (for Mr. 
Duiwdar Dos), for tlie Applicinf. 

Pfirnu'shwor Ihial tfor Mr. linribuis 
for the Respomlents. 

JUUGMRNT. — Tins was a .suit by the 
sppiieant on an instHlment-bund, dated 
Octolier 2St]i, 1895, hr the locoveiy of 
instalments said to be due for tlie Samtuit 

yeais 1965, lh(j6, 19C7 and 19t8. The 
applicant allepred tliat the instalments 
]::ul heeu itgulaily paid from the date of the 
bond up to and inehnlinj? 1964 x'um/>o/‘, 
iliat is to say, from 1952 to 1964 Snmhat. 
It. has been found, liowever, by the Court 
ludosv tliat no instalriionts liave over been 
paid. 1'he QUt.stion issvliether tlie suit is 
buntd by limitation. The Court below has 
la id lliat it is barred relying on the decisions 
in JPuihn Dili v. Koiuod t:>ingh (1) and 

n) GOA. 38; A. W. X. (lCl07b 27G; 4 A. L. J. 

eno. 


Jadah Chandra Ba^'shi v. Bhairah Ohandar 
Chuckerbutty (2). On behalf of the applicant, 
it is contended that the case is not 
governed by the decision of this Court 
just mentioned, and that the decision of the 
Calcutta High Court is inconsistent with the 
decision of this Court in Aiwihiya v. Kunjal 
(3). In the last mentioned case, a bond pay¬ 
able by instalments contained a provision 
that in defatilt of payment of any one in¬ 
stalment, it would be in the power 
of the creditors to sue for the whole 
amount due under tlie bond {_^lahajan 
ttxazkur ko akhtiyirhogi). It was held that 
this provision did not mean that the creditor 
was bound to sue for the whole in case of de¬ 
fault of one instalment and that he was at 
liberty, notwithstanding that provision, to sue 
for tlie instalments as they fell due. The 
b.ind i:i the present case provides tliat in cass 
of default in payment of any instalment, the 
debtor will pay the wliole amount of bond at 
once. In t he c mrse of the judgment in the case 
last nientioiud, Knox and Aikraan, JJ., observ¬ 
ed:— '‘it is conceivable that a bond might 
he so worded as to compel a creditor to sue 
for t'lie w'Ik lo amount immediately if any de¬ 
fault occurred. Tho bond with which we 
have to deal is not so worded.” The decision 
appears to me to amount to thi?; that Article 
75 of the first .Schedule to the Limitatiou Act 
does not apply' to a case wliere only an option 
i.s left to the creditor to sue for the whole 
amount of (he b)nd. Tlie Calcutta High 
Court, in the case above-mentioned, has held 
that Article 75 does apply even where the 
creditor is nob bound to sue for tlie whole 
amount of the boml but is entitled to do so if 
lie pleases. The bond in the pre.sent case 
appears to me to fall within Article 75, for it 
provides that if default bo made in payment of 
any instalment, the whole amount of the bond 
shall be paid. It doe.s not merely give the 
creditor an option to sue. It seems to me that 
when a bond is found to fall within Article 
75, tliat Article must he applied subject, of 
course, to the provision as to waiver in the 

tliird column of the Schedule. In the Court 

below, it was not .«5U!?gested that tliete bad 
been any waiver in this (rase. Jn this Court, 
it was suggested that the institution of the 
present suit was a waiver of the benefit of the 

(2) .31 t'. 297. 

(3) 30 A. 123; A. W. N. (1908) 36; 5 A. L. J. 72 
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provision in the bond. I cannot accept this 
contention, for when this suit was insti¬ 
tuted, the whole amount of the bond had 
been due for over ten years. A creditor 
cannot avoid the effect of Article 75 by 
bringing a suit for instalments many years 
after the whole amount of the bond has be¬ 
come payable. In ray opinion, the Court 
below was right in holding tliat this suit was 
barred by limitation. The case appears to be 
covered by the decision of tliis Court ia 
Radha Bai v. Kamod i^inghU), This applica¬ 
tion is dismissed with cos's. 

Petition dismissed. 


OUDH JUDICIAL COMMlSiilOMER’S 

COURT. 

Rent Appeal No. 9 of 1912, 

June 28, 1912. 

Present:~ri>iv. Stuart, A. J. C. 
HABlBULLAld SHAH— Plaintiff — 

AlPSLLANT 
fCJSWS 

SURJI —Defendant—Respondent. 

La ndlord « nd tcna nt^ Lea.<e—Forcible rc-en f/y, 
right of landlord t3~Otulh Rent (XXH of 

188G), s. 138-Bona lido payment oj jcaf— 
scope of — Parties—Lessor when to he impleaded in lessee’s 
suit against tenants — Appeal, second - (Question of law 
Determination of legal right. 

A tnlukdar leascil tlio collection of rents of a ccr- 
tail! village to the phuntill for a certain period and it 
was provided in tlic lease that ill case of broach of 
certain terms of the lease or of the expiry of the term 
fixed, the tnlukdar would have a right of re-entry. 

Before the expiry of the term, tlie talnkdar took 
forcible possession of the village and began to collect 
rent from the tenants. The lessee then sued the 
tenants for the rent: 

Held, (1) that the lessee was entitlml to obtain dec¬ 
rees, inasmuch us the relation of landlord ami tenaiit 
had not ceased between the lessee and the tenants in¬ 
asmuch U3 the lessee had not been, in due course of 
law, ejected and the lease only provided for re-entry 
in case the lessee agreed to give up the possc.ssiou and 
not for re-entry by force: 

(2) that section 138 of iho Oudh Bent Act hrnl no 
application to the facts of the case, and the talnkdar 
had no right to be joined us a defendant in tlie plain¬ 
tiff’s suit. ^ 

The inquiry contemplated by section lo8 ot the 

Kent Act is an imiuiry rcl ding to a period prior to 
that for which rent is claimed. 

Shah Hamid Ahmed V. Buij Xath, Rent Act Ruling 
(1893}No. 6(5, followed. . , 

The question whether a legal right had determined 
is a question of law and not of fact and a decision on 
euoh point is open to second appeal. 


If n lease reserves to the lessor tho right of entry 
in case of a breach of a covenant, the result of tho 
breach is at best to confer upon the lessor tlio right 
of re-entry, and not to entitle the lessor to make a 
forcible entr^*. If the lessee resists tho exercise of 
the right to re-enter, the lessor’s only remedy is 
to cnforc*? his right to re-enter by a suit in eject¬ 
ment. 

A license by a tenant to a landlord to eject him 
w’ithoiit proo-'ss of law is void and can be no answer 
to a charge of forcible entry. 

Appeal against an order of the Diatrict 
Judge of Gouda, dated 15th December 
1911, upholding that order of the Assistant 
Collector, Bthraich, dated T2th October 1911, 
Messers. G. Jae’eson and ^amiullih Beg. 
for tho Appellant. 

Syed W'tzir Has.in, for the Respondent. 
JUDG.MbJNT.—R‘?nt Appeals Nos 9 to 
24 of 1912 have been heaid togeUier, They 
can be decided by the same order. The factb 
are as f-dlows. Rija Mineshur Bakh.sh 
Singh, 'lalnkdar of MalUnpur, execut¬ 
ed a of the village of Sheopur in the 

Bahraich District in favour of Habuibullah 
Shah. The//leA-a was executed for the Pasti 
years ldl3 to 1319 inclusive. On the 3rd 
llivy 1911, R^tj ( Mane.shur Bakhsh Singh 
instituted a suit for arrears on the bisis of 
tliis thehx in the Court of tho I):‘pat.y Com¬ 
missioner of Hiliraich against Habibullah 
Shall. The 4:1) July 1911 was tixed for 
evidence. On the 21ih Jujie 1911, Raja 
Maneshur Biklisli Singh tlieil, and was 
succeeded by liis son Raja Debi BaUlish 
Singh, the prc.sent Talnklar. Owing to 
the fact that the name of Rij i Debi Hikhsh 
Singh was not brought on the reord, the 
suit was dismissed for defiult, but was 
eventually rein.stated by an order of the 
Deputy CorniiHS.sianer. An application was 
tiled ag.iinst tho order of the Deputy Com¬ 
missioner to tho Court of (lie Judicial Cora- 
niissioner. The Judicial Commissioner revers¬ 
ed that order. A review was allowed agiinst 
the order of tlie reversal but the reversal 
was subsequently onlirmed. Raja Debi 
Bakh.sli Singh has since obtained leave to 
appeal to Die Privy Council agahist the dis¬ 
missal of the suit. Under the authority 
of the tl.e\r,, Hibihiillah Shah instituted 
eight sails for aireais of rent against eight 
tenants of the village. The arrear.s were for 
the /v/i'/r//and Rtibi of 1318 Ftisli except in 
the ca?e of a, certain Beni, against whom 
arrears wore claimed in addition for 1316 
Fasli. These suits were instituted in the 



85? 


INDIAlf CASES. 


[1912 


IIABIRDLLAH SHAH V. SURJ{. 


Court of Sye;i Ziiu-ul-Ibad, Assistant 
Collector of IJihraicli, on tlie 21st July 
1911. Written statements were filed on tlie 
Ifirh Auffu.stlOll. It was pleaded in the 
written statements that from the be^inninf? of 
the Rahi 1U8, tiie Tulnluhtr had been in 
possession of the vilhi;?e and that these eiffht 
tenants liad paid liim the rents in question 

for 1313 On 23rd An<?ust 1911, 

Raja I,)dbi Bikhsh Singrh applied to be made 
a parly, asseiliag that hU father had taken 
possession of the viilag-e in February 1911, 
that he had dispo.sseased the th^ka'hir, and 
had collected the renU for 1313 F.isU. I'he 
plaintiff opposr^d the application on the 9rh 
September 1911, on llie frround that tlie terra 

of his//o.*/v*i had not expired, that r.o mutation 
had taken place, and that lie was .still in 

possession. On the 9th September 191(l,e 

was made a pirly. The following 
ifsues weto framed: — 

(1) . Whether the piainlilf is entitled to 

lent for the whole of 1318 /'b*-’/ 
or only up t) the Rh tn'f'? 

(2) . Whether the defendant has paid 

the whole amount of rent due by him? 
(3*. Wlu-ther Kaja I) dii IJ ikhsh 
Singh Tn}nkil‘ir iiai realised in good 
fai'h the rent in rc.spect of R.^H 
1318 Fnsli from the defendant? 

(t), Wliat i.s really due from the defen- 
dan i ? 

(5). Wliether the plaititilT was legally 
ej^ctd by the Mallaupur estate and 
when? 


I'R’idenco was taken and judgment deliver¬ 
ed on 12th O-toh-r Fill. The first, issue 
was dec-ided in the plain!itFs favour. On the 
seootid is.suf^. the foil >wing <Iecision wasairiv- 
eil at, which covers the ground raised in the 
fifth is.sue alrlifiugh tho fiftii is.siie is 
never inentiomMl in the .judj-ment. It wa.s de- 
ciilei that tlio Tohtkhir had ejected the 
plaintiil ill 1318 Fisli hut that the eject- 
rneiit was illegal ami tha', Iheiel'oro, the 
defemlants weio still liuhlo to pay their 
rents to the plaintiff. The .same ground 
is overed by the decision on (ho third issue, 
in whicii it was d-cided that Kaja D.dil 
l>al-.sh Siijgh had not ri''*'ived aoj' rent- in 
good laith. v>M the dth i:sne. ceilain .sum.s 
were found due against iiidivi hial defcmlanfs. 
Decrees were passe 1 accoidingly. Against 
these decrees, 16 appeals were filed to the 


District Judge of Gonda. The learned 
District- Judge decided these appeals upon 
one point only. He .stated in his judgment 
that the primary question for determination 
was whether the Talukdir was legally entitl¬ 
ed to resume possess! of the village and 
make collections. He ontinued that the fact 
that he had regained po.ssession was nob open 
to doubt. Ha found the T‘ilii\dar waseot-itded 
to resume possession under tha terras of the 
theka and tliat lie did resume possession, and 
that the t ietodzrliad no rights subsisting under 
the thek I with regard to tlie suits in question. 
He accoidingly dismissad all the suits. I note 
that, although he refers to tlie point in his 
judgment, ha overlooked in his final order 
the fact that a decree had been pissed 
against Beni for a small amount relating to 
the arrears of 1316 Fasli^ a period not 
covered by hisorder. The present 16 appeals 
have now been filed against the learned 
District Judge’s decision. 


iMr. St. G. Jackson, who appears for the 
appellant, states (liat he does n>t press the 

appeals in respect of sums greater tlian the 
sums awarded by the AssistanI Collecior and 
that he will be satisfied if decrees are 
granfed to his client as granted by the 
Assistant Collector. I find that the 

l>wer Ooui’ts should imb have applied the 
provisions of section 138 of the Oiidh Rent 
Act. Ihe facts clearly establish that the 
tliird part 5 ^ that is to say, the Raja, had 
not been actually and in good faith receiving 
and enjoying the rents np to tiie time of the 
conirnencGment of the .suit. The inquiry cm- 
templated by section 138. Local Act XXII of 
ISb !, is an inquiry relating to a period prior 
to fimb for which rerit isclainied by the plaintiff. 
In a suit i-j which tlie tenant has not paid the 
rent sncil for to the third person, the inquiry 
direc cd by section Id'? obviously must 
relntti to sucu period, and, theiefore, in a suit 
ill w'liicn the tenant has paid su-ch rent to the 
t liird person, the inquiry mus^ ivlite to the 
s.ime peiiod. It caiin n b> that in the one case, 
the inqniiy is to ivhite t.) one period and in 
the oth. r f.i^e lo another period.” Tlie above 
is !L qn it:ition Irom tlie decision of this Court 
ill .S'bi/i llunid Ahmtd v. H.uj Naih (1). In 
tlie.sG (*ii("imstaiifes, the Idnjahad no right to 
be joined as a defendant in those suits under 


(1) Rent Act Ruling (1893) 2s’o. C6. 


IlJDIAli OASES. 


S59 


■^ol. XV] 

VEMOLA JAMBALATA V. I8KALA HAJAMMA. 

section 133. The defence pat up in all tlio 
cases was a denial of the plaintiff a eight to 
i^eceive the rents on the ground that the 
relationship of landlord and tenant previously 
existing between the pirties had determined; 
and it was upon the defendants to eslablis i 
their plea by some atfirmative proof. The 
issue was whether the right of the plaintiff to 
receive rents ceased to exist. If it had, the 
suits were bound to fail, otherwise the 
plaintiff was entitled to succeed. The question 
whether a legal right had determined, is a 
question of law and not of fact, and as such is 
open to decision in second appeal. All that 
appears is that early in the llabi season of 
1318 Fasli, the Raj i gave notice through 
his agents to the tenants nob t> pay their 
rents to the plaintiff and the explanation of 
this action on the part of the Raja is that, 
under the terms of his agreement with the 
plaintiff, he was entitled to re-enter on breach 
of some of the covenant.s contained in the 
lease. It was alleged that the lessee had 
committed a bi each of the covenant to pay the 
rent and that the Raja had re-entered 
without seeking the intervention of 
the Court in the manner above des¬ 

cribed. I do not find that these acts 
amounted to an extermination of the plaintiff s 
right to collect the rents. Even assuming 
that there was ou the part of the lessee a 

breach of the covenant as alleged, (I am not 

satisfied upon the evidence that there had 
been any such breach), the result was at the 
best to confer upon the lessor the right of 
re-entry. He could only obtain a right to 
have re-vested in himself the same estate as 
was vested in him at the time of granting of 
the lease. The lessee might have submitted 
to the lessor's exercise of iha right to re¬ 
enter, but the evidence shows that be 
obviously did not do so. The lessor was 
certainly not entitled to make a forcible 
entry. If the lessee resisted the exercise of 
the right to re-enter, the le.ss)i'’-s only remedy 
was to enforce his right to re-enter by a suit 
in ejectment. Had the lease in the presjnb 
case, instead of being a leue of the right t j 
collect rents, been a loase of lands, p ).«.s?3sioti 
of which had been delivered to the le.«see, tiie 
le.ssor would certainly have n liad the right 
to re-enter forcibly. A licence by a tenant to 
a landlord to eject him without process of 
law is void, and can bo no answer to a 
charge of forcible entry. The ground is that 


such a license is contrary to public policy as 
being calculated to lead to a breach of the 
public peace. The .same principle applies to 
the present case. Tlie lessee’s right must be 
deemed to continue, until it is terminated in 
one or other of the methods which the lavv 
recognizas as legitimate t) that Act. 1 hus in 
all these cases, the defendants have failed to 
establish that the relation of landlord and 
tenant between the plaintiff and themselves 
has determined and this being so, the first 
Court properly decreed the claims. 

J restore the decrees of the first Court in 
so far as they have been disturbed by ^ the 
orders of the learned District Judge. These 
appeals are decided accordingly. Costs to 
follow the result. 

Afj^eols allowed. 


MADRAS HIGH COURT. 

Appeal AOiiNir OaoEit No, ll-t Oii' 1911 

April -5, 1912. 

Fressni: — Mr. Justice Miller and 
Mr. Justice Sodasiva Aiyar. 

VEMULiA JAMBALAYA—Aivellant 

verstas 

IS K A L A R A J A M M A—R E 3 po NI) E » T. 

lioiiH'txi point, vulidit>jo(-Svttkmcnt out of Court, 
in iuir>j 'info ^i;cid:n : J not ipf-tccd on record —Iteni ind 
far rc trinl. 

' An ordor of reiiiaiid in:iy, ill ‘Some cases, be niiuJe 

bv iiii Appell ite Comt, even wUero tiie (lisiKK'viil hus 
uot bet'll oil !i point which can be stricLly called a 

nivliiniuarv 

Knfiiy.'tin V. KnnJ'tvnUi, 0 M. L. 373, 2 M. W. N 
19.); 9 In 1. Cus. 79 K lollowtnl. 

In ail intiniry as to whether n tlispute between 
tin: parties was seliled out of Coiirl, the Mtm.sil' 
looked at ii receipt oirl, witliont cwliibiling it in evi- 
d-'iico or inking ot’ier evidem-e, decided tlial tliere 
had been a settlement out of l onrt. On appeal, tho 
District .Jmlge remanded tUe suit for re-hearing and 
tlisp»)s:il: 

/i, /./, that the District JikP.-o bad power to order 
tho remand. 

Appe il against the order t*f the District 

C uirt of K vnio'd, in A. rf. Xo. IIS of 190S, 
ps esented a xaimd the decree of the District 

.\tnn.''lf of laurnool, in D. S. Xo. 7l)7 of 1997. 

Mr. .1. Krishu tiW lint [ij3r, for the Appel- 
lent. 

Mr. /v. Part'iJti'iTath!/ lyenger, for the 
Respondent. 
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•lUDGMEXr.—The Oistricl i^tunsif ap¬ 
pears to hare Ijoknl at a receipt and con¬ 
strued it as a 3ertlerti?nfc oat of Court, and 
upon it determined tlie issue wliether the 
settlement after suit is true bub he did 
not exhibit it in evidence in the suit or 
take any orlier evidence. It is nob no'.v 
alleged that this course was taken by 
consent of the parties or that the parties 
agreed tliat the matter should be disposed 
of on the construction of the receipt 
alone. 

The Uistrict dulge appears to have seen 
tlie receipt and c)nside.'‘eil that it is not a 
recordof the terms of a setilement het.veen 
tlie parties and, holding' that tho plaintilf 
should be allowed to prove that tiie docuriient 
represented oiily a partial settlc-ment, hsis 
remanded the suit for re-hearing and 
disposal. 

Ik'f )re ns it is contended that tlie District 
ivinusif. having determined the issue as to the 
settUment, lias not disposed of the suit on a 
preliminary point and that, therefore, tho 
Dislrict .Iiulg.‘ had no po.ver to order a 
rein a I cl. 

But the deeition in Knppd.in v. Kuuju- 
v<uli (1) is an authority for liolding that 
there are cases in wliich an order of ramand 
may bo made even wliere (ho disp:)sal has not 
gone on a point whi(!li can strictly be called 
a prtdiTninary point, ;ind this, we think, is 
one of those cisei. Hero there .seems (o 
have bjeii n;> regular heat ing of the m iMer 
and tho evidence on which the ilispjsal 
was made was not pliied oa tlie record. 
This procedure is so irregular that we think 
an or*ier for a ornpleto re trial is required, 
and oil tliat ground, we cjidirin tiie decision 
of the District -ludge and dismiss the appeal 
with costs. 

Appeil 


(1) t) M. L. T. 37;h M. W. X. mo- -.1 i,k(. i\xs. 7!IJ. 
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OUDH JUDlOrAL COMMISSIO^TBR'S 

COURT. 

Miscellaneo;js Civil Appeals N'os. 26 anp27 

OF 1911. 

April 16, 1912. 

Present: —Mr. tiindsay, J. 0., and 
Rafique, A. J. C. 

GOPl NATH— Creoitos—Appellant 

versus 

GU R PRASAD —Insolvent—and otiigrs 

Respondents. 

Prnvincud Insolvency Act (III of 1007), ss. 10 (2), 31 
—Civil Fi’.jcedure Cod-t (Act VoflOOS),s. Gi—Secured 
aydifovi*, nyht.s of—Mortyayes effected during the course 
oj iitlnchment, t/, m insolvency proceedings 

—Frocedure to he followed in the ense of secured creditor 
—Assets, realized by sale, riyht of secured creditors to 
thUfcecd (ffj’iinst. 

CcrLuiii mortgages were execiitetl by an insolvent 
.j'idgineiit.<iebtor during tlie coatiii uince of an attach- 
inmit of i he mortgaged property by certain decree- 
holders, who ct>utcmlc«lin iusolveocy proceedings that 
tho mortgiges wore void against them under section 
01, Civil Procedure Code; 

Jlcld, (l< that according to tho provisions of sec¬ 
tion l<k25of the Provincial lusolveuey Act, the claims, 
winch tho ere liters were able to enforce under the 
Civil Procedure Code, ceased to ho enCorceablo upon 
tho making of the order of adjudication and tho cre¬ 
ditors could only work out their remedy under the 
coiidirions laid down in the Insolvency Act and they 
coidd not, therefore, claim that the mort-'an'es wore 
void against them; ° ® 

(2 ? that if tho property were sol<I up, tho mortgagees 
would have the sumo romcily against the assets ro- 
ulizcd by s lie as again.^b tho property itself; 

(d) that in all such c!i5os where claims wore set up 
by tlie mortgagees, the provisions of section 31 of the 
Insolvency Act must bo strictly complied with 

An attaching creditor has no lien or char'^o upon 
tlie debtor’s juiiperty whicli he nttnche.s amr is not 
cntitloil to rank as a secured ereilitor. 

It IS expedient in the interest of all tho creditors 
tliar the (.’oiirt .should bo allowed to bring the insol¬ 
vent’s nioi tgaged pn.poity to sale and give the niort- 
giu’-ec (lie samo remedy against tlio aalo-procceds as 

111 ' li:ul atrain.st tlic* Jiroperty itself* 

The rights of socnrol creditors are not affected in 
any way by the passing of an order of adjudication. 

Appeal ag.aiiist an order of the District 
Judge, Lucknow, dated 12bli April 1911. 

Babu Goknl Prasad, for the Appellant. 

MesPis. Jagmohan Xath Ckak, Uarguhivd 
has, bolding brief of .Mr. hhri Prasad, ior 
tlic* Kcppoiidenly. 

JLDGMLNJk—Tlir.po appc-al.s arise out'of 
oerlnin . rdeis pa.ssed by the District Judge of 
Lucknow in insolvency proceedings. One 
Our Pinsad presented a petition in insolvency 
on (he 2-ird August 1910, and an order of 

adjudication was made on 28th October in the 
same year. 
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The Court appointed a Receiver and the 
creditors were directed to appear before him 
and offer proof of their debts in order chat 
a schedule might be prepared. Various 
creditors came before the Receiver and filed 
affidavits in support of their claims with the 
result that a list of debts, twenty in all, was 
prepared and laid before the Judge for orders. 

The Judge considered the list and the 
Receivers report and ultimately framed a 
schedule and gave orders as to the manner in 
which the various debts were to be paid. 

The appeals now before u.s are directed 
against the scheme of liquidation prepared by 
the Judge. 

The assets available for distribution con¬ 
sisted of some Rs. 8,000 odd realised by sale 
of immoveable property of the insolvent. 
One of the items making up the total was a 
sum of Rs. 5,601*^, proceeds of a sale of certain 
imiLOveable property carried out by the 
Additional Subordinate Judge of Tiucknow. 
This property had been attached long before 
the insolvent Sled his petition by Baldeo Das 
and BasantLaUtwooftheappellantsin Appeal 
No. 27) in execution of a decree amounting to 
Rs. 1,434 odd. The Additional Subn-diuate 
Judge, under the ordeis of the District Couit, 
sold the entire property so attached and 
remitted the net proceeds to the Judge. 

The other properlie.s of the insolvent were 
sold by the Receiver luider the orders of the 
Court. 

Oae of the p<nnts raised in tlte.^^e appeals 
is in connection witli four inortgage-dLlit.s 
due to four creditor.^, Jugal Kisliore, Ilain 
Prasad, Dowaika and Gopi Nath Ivliattri* 
It is stated that tliese mortgages were effected 
after the date of the attachment made by 
Bal'Je.) Das and B.i.-^ant IjiI and it is 
ai’gued that the mortgages are vt>id a.s 
against the attaching cied'.tois ns having 
been made at a time when il>e insolvent 
was hopelessly involved. It is admitted 
that these transactions do not full wi'liin tlio 
purview of section 36 of the Pi-ovircial 
Insolvency Act so tliey cannot be held to be 
void under that .sectijn. It was siiijgested 
that they were void as against the attaching 
creditors under section 6 4 of tlie Code of 
Civil Procedure, but we do u)t think this 
argument can he accepted, for acconiing 
to the provisions of section 1() (2) of the 

Piovincial iTjsolvency Ac', tlie cliims, which 
the creditors may have been able to enforce 


under the Civil Procedure Code, ceased to be 
so euforcible upon the making of the order 
of adjudication. The creditors could only 
work out their remedy under the conditions 
laid down in the Provincial Insolvency Act. 
We do not think, therefore, that it is open to 
these attaching creditors to claim in these 
insolvency proceedings that the mortgages in 
question were void as again.st them. 

It is not contended, nor indeed could it be 
contended, that the attaching creditors have 
any right to preference in the distribution of 
the insolveut-’s assets. An attaching creditor 
has no lien or charge upon the debtor’s pro¬ 
perty which he attaches and is not entitled to 
rank as a secured creditor. 

A second point taken in these appeals 
is that the mortgagees mentioned above were 
not entitled to participate at all in the 
dividends because they failed to comply with 
the provisions of section 31, sub-sectioo 6 of 
the Act. 

Under section 31, a secured creditor has 
the option of following any one of three 
courses. He may realise his security and 
prove for the balance of his debt, if any. He 
may relinquish his security and prove for his 
whole debt. Or be may asse.s.s the value of 
bis .security and ask for a dividend in respect 
of the balance. 

No doubt these mortgagee.s did not in the 

present case comply .siiictly with the letter 

of the law. Tlie Court sold the property of 
it.s own motion and so deprived tlie mort¬ 
gagees of all opportunity of realising tiieir 
securitie.s tliemselves. But they did not 
offer to relinquish tlieir securities nor did they 
mike any v.iluition of them. 

'I'he fact appeirs to be that neither the 
creilitors nor the Court were aware of, or 
uader.stood, tlie proce.lure laid down ia the 
Act and it is a pity th.xt when these mort¬ 
gagees appeared with proofs of their debts, 
tloey were not asked which pxrticular coarse 
tliey desired to f >11 ow. 

The Judge treated them as if they had 
applied tobeallo.vcd to realise their securi¬ 
ties and to prove for t!io loilanos of their 
debts and, in a way, has allowed them the 
same remely against the sale-proceeds, as 
lliej’ might have pursued against the pro¬ 
perty itself wliich constituted their securities. 
The .-Vet, it is sail, does not lecognise this 
motle of preedure but it does not appear to 
u 3 to liuve been iriegular or unlawful. 
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Obviously, procceedingg in insolvency would 
be greatly protracted if the Court had 
to wait till the mortgagees had brought suits 
against their mortgagors and got decrees to 
enable them to bring the property to sale 
and it is expedient in the interests of all 
the creditors that the Court should be 
allowed to bring the properly to sale and 
give the mortgagee the same remely against 
the sale-proceeds as he had against the pro¬ 
perty itself. This procsdure is recognised in 
England where the Court may direct inquiry 
into the claim of a mortgagee and may, if 
satisfied, that ther-e ought to be a sale of the 
property, direct a sale to be made and apply 
the sale proceeds in discharge of the debt. 
The mortgagee is then entitled to prove for the 
balance of his debt and to receive dividends 
rateably with oilier ore liters. (Cf*. Hales 
7J, 74,75 of the liuikmprey Uale.s, l-^Sd 
and 1S90). 

We think, therefire, that the principle 
adopted by the .Judge w.is a correct on*^, 
though it was tut cinvcHi' applied, for he 
appears to have withdr.iwn from t)ie fund 
availahbi to the tn<>rtgagfies the sum of 
Hs. l,4S4odil. — the amount due nndfr their 
decree to the attaching creditors, Bildeo I) is 
and ll.isiiit Ed. i'he only o.'her point, 
urged is that the attaching creditors should 
havel>_»en allowel to I’pilisc their deh^s in 
full from tiio pr.)p:-rfy they attache! before 
the otlier ere btors git any! hi ii j. We have 
already expr-esscil the opini..n that such a 
contention cannot l)^ maintained 

e aio iritoruK'd that a distribution ol 
assets h.as ali’eiidy been ni!i<le in accordance 
with the schedule. The appellants had 
applit d for stay of «listr ibiition bii' the appli¬ 
cation sva -1 rejected <in the 2Ist .lurie 1911, 
as it was not pressed. 

We do not, tlu refore, propose to disturb 
now the procoe.liiigs of the (lourt b*low. We 
have indicated the niistakes in priicedure 
which w« t e committed and have pointed out 
the inannor in wldcli the claims of siTured 
oreilitr)! s are t) be deal' wirh. It is for the 
L'ouils helo.v (o sec t Imt seonred creditors 
comply fltricCty witli the prt)ccdni*e laid down 
in si'L'tioi) dl ur.d to bear in iniinl that under 
tlie pr(-vi.sion.s of section 10 of the Act, tlio 


ligiits of secuied cic-ditors lu.- not alTected in 
any way l>.v il.e passing of an order of adjuili- 
ca'io!. Wirh I’ni'Sc* observations, we dismiss 


befch the appeals. We make no order as to 
costs. 

Appeal dismissed. 


ALL.AHABAD HIGH COURT. 

Second Civil Appeal No. 1052 op 1911. 

June 6, 1912. 

FreseiU: —Mr. Justice Banerji. 

PHAICUR PRASAD and others— 
Defendants—Appellants 

versus 

Babu NARENDRA BAHADUR SINGH — 

Plaixtifp—Respondent. 

Cit'il Pi-ocethirc Code ('.■ict V of 190S), 0. XU, rr.25, 
20 —If •mia.iion of i^sftiCA to the lower Court hy Court of 
Appeal—Transfer of case lij the Appellate Court to 
another Court of Appetl before Jin linjs irere returned — 
JurUilictlon. 

A District heard an appeal and rcinitfcccl cer¬ 

tain issues to tlie Court of Jirst instance, iioforo that 
Court returned its findings, tlio District .Judge trans¬ 
ferred the case from his own tile to that of the Sub¬ 
ordinate .fudge wlio, after consiilering the findings of 
the first ConrI, 4lo(uded the case: 

Held, that the District Jmlgo was not competent to 
transfer (he case to the Suhorilinato Judge for dis¬ 
posal. 

Udit Xirain Sin-jh v. Jhan la, 15 A. .3l.5j Kumara- 
stini li.-d.llar V. Subbtr.n/i R’ddiar. 23 M. 314, fob 
lo.ved. 

Secan I appeal from the decision of the 
Sub jr.linate Judge of Gorakhpur, dated 14yh 
August 1911. 

Mr. Jung Hihudur fjiJ, for the Appellaats. 

Mr. Guh tri Lnl, for tlie Respondent. 

JUDGrMHlNr.—I regret that I am obliged 
to set aside the decree of the Court below, and 
remand the case as the suit was brought so 
far h.ick us the 29th of February 1904. It 
was one for po.ssession of land on the ground 
that it. belonged to the plaintifTs and apper¬ 
tained to their village. The Court of first 
ins'atice, the Alunsif of Bansgaon, dismissed 
the suit on the ^lOth of August, 1904. An 
nppeal was preferred by the defendants 
to the District Judge of Gorakhpur. It 
was heard by him and issues were re- 
feira.l by liini to the Court below on the 19th 
of March 1907. The Alunsif recorded find¬ 
ings on the issues on the 21st of Match 1907. 
The learned .Judge considered the findings to 
be insufiioient and referred back the issue.s on 
the 4th of rlnne 19L'7. Meanwhile, some of 
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the parties died. The Munsif thereupon sent 
back the case to the District Judge in order 
that the legal representatives of the deceased 
might be brought on the record. On I’eceipt 
of the record and before findings upon the 
issues referred to the Court below had been 
returned, the learned Judge, by his order of 
the 16th of August 1907, transferred the case 
to the Court of the Subordinate Judge. That 
Court, after considering the fiading of the 
Court of first instance on the issues referred 
by the District Judge, decided the appeal on 

the 14th of August 1^11. 

From the decision of the Subordinate Judge, 
this appeal has been prefererd and the first 
contention raised is that the order made by 
the District Judge for the tran''ferof the case 
which had been heard hy him in pai t, was 
improper and without .furisdiction and that 
the decision of the Subordinate Judge was 
consequently without jurisdiction also and 
must be set aside. This contention is sup¬ 
ported by the ruling of this Court in Udit 
Narain SitigU v. Jhind^ (1). That was a case 
very similar to the present. In that case, as 
in this, the District Judge had made an order 
referring issues under section 561 of tlieCode 
of Civil Procedure, ISS‘2. Before the return 
was made by the Court of fir.st instance, ti>e 
District Judge transferred the case to the 
Cjiirt of the Subordinate Judge. It was held 
that the Appellate Court was not competent to 
transfer the appeal for disposal by an- 
otlier Court and was bound to decide the case 
itself. Reference was made to the last para¬ 
graph of section 566 atid the first paragraph 
to section 567 of the old Code, wliioh have 
been re-enacted in tiie new Code of (hvil Pro¬ 
cedure in Order XLT, rules 25 ami 26. 1 am 
bound to foll>w this ruling which is aUo con¬ 
sonant with the decision of tlie Madras High 
Court in Knmar-isjmi Reddlnr v. Snhhnruifu 
Reddiar (2). I accordingly set aside the order 
of transfer to the Subordinate Judge ami the 
decree of the Subordirrate Judge on appeal 
ami direct the District Judge to restore rlie 


appeal to the filo of periling appe ils in liis own 
Court and to dispose of it nco)rditig to law. 
Costs here and heretofore will abide theresuU. 
Costs in this Court will include fees on tlie 
higher scale. 

Appeal nlhwe I 

(1) l.> A. M.>. 

(2) 2:5 M. :H4. 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 216 to 218 

OP 1910. 

January 12, 1912. 

Present '.—Sir Ashutosh Mookerjee, Judge, and 

Mr. Justice Carndutf. 

SARJUG PROSAD NARAIN SINGH— 

Plaintiff—Appellant 
versus 

AJODHYA RAI and others — Defendants 

—Respondents. 

Res judicata— Jiemjnl Tenaricy Acl {VIII of 1885), 
H. lOG ~-Disini.ss(il of suit under section 103/or default 
—]Vhcther decision res judicata— Rent suit —Question, 
what is rent poijnble annuallij—Decision upon evidence 
— Decision conclusive — Civil Procedure Code {Act V of 
1908), s. 11. 

The dismissal of a suit, under section 106 of the 
Bengal Tenancy Act, for default, may bar a second 
suit of the same scope and nature, but it does not 
operate as res Wliere there is no adjudica¬ 

tion that tbo rent was as alleged by the tenant or by 
the landlord, tbo determination of the question in a 
sub.scqucnt suit between tlie partii's is not barred. 

Chnnd Kour y. Partab Situjh, 10 C. 98; 15 I. A. 156, 
relied upon. 

Where tbo question in contz’ovcrsy in a previous 
suit between the lamllord and tenant was, not the 
amount of rout payable for the particular years for 
which rent had been claimed, but the amount of jama 
annually payable by tlio tenant to Die landlord, and 
the Court expressly fojziul tlint the jd.'iiutill' lunj failed 
to prove his allegation while the tenants ulefendants) 
had established by allirmativo ovi<le(ico that tUoJnmas 
were as state<l by them: 

Held, that, lliero wasan cx|)rcss udju<lication hr the 
Court upon the qiie.stioii of tlie amount of rent an¬ 
nually payable and the decision in the ju'ovious suit 
musf. be ileciiKMl conclusive. 

Riijendrit S'tih CIi v. Toriiritjini Ihisi, 1 C. L. J, 
21S; Ultra Idiondra Tifiinuji v. Iii}>iu Ihittiri Das, GInd. 
Cas. .S(>Oj Id C. L. .1. :hS and Panchu Mundal v, Chandra 
Kanta Sliah'i, 12 liid. Cas. 9; 14 L. J. 220, relied 
upon. 

Kali lti»f y. Profap Karatn. 5 C. L. J. 92: Srj Karai 7 i 
Siti'jli V. Sun Icrhati Kinii iri, li [rul. Cas. 8U0; 13 C. L. 
J. 6‘jd and Xrll: tii -’ v. Kanihi Dalai, 1 C. W. N. 711, 
♦listinguished. 

Appeal from Ihe dec-iee of th© Distriefc 
Judge of Saraii, dated June 17th, 1909, affirm¬ 
ing that of tl)e third Munsif of Chapra, dated 
January 25th, 1009. 

B ibu Btihleo Narain Sino'i, for the Appel¬ 
lant. 

Babu Divarka Nuf'i Milter, for the Res¬ 
pondent. 

JlTDCrMl'lNT.—This is .an appeal on be- 
linlf of 1 he plainiitT in a sr.it for rent. The 
controvoi sy hot v.oen the parlies relates to 
the rate (»f icnt. annually payable. This 
quc-slijn, tlie plaiutiil-appellaut contends, jg 



864 


INDIAN OASES. 


[1W2 


SARJCti PROSAD NARAIN SINUH V, AJODHYA RAf. 

res judic-it.i by reason of the decision in a 
prior suit between liie partifs. Tiie defend- 
ants-respondents urge on the other hand that 
the question is res indicat.i by reason of the 
decree of the Settlement Ollicer in a suit 
under section 100 of the Bengal Tenancy Act. 
The District Judge has held that the decision 
of the Settlement Ollicer does not operate as 
resindicifis whereas the decision in the 
previous suit for rent is conclusive between 
the parties. Two questions, therefore, io« 
quire consideration in this appeal, namely 
firsty what is tiie elTect of tlio decree of tlie 
Settlement Oihcer, and, secoyidJy, what is tlie 
elleet of tiie decision in tiie rent suit. 

The previous suit for rent was instituted 
in the year 1900 for recovery of arrears of 
rent b-r tlie years IS)7 to UOO. The 
original Court decided in favour of tlie land- 
Imd cn the 22iid September IDuO. Upon 
appeal preferreil by tlie defendants, tlie Ap¬ 
pellate Court, on the 28th Kebruaiy 1901, 
deci>led against the landlord. On the 14th 
JIarch 1904, I hat decision was allirmed by 
tliis Co’Jit. Meanwhile, (luring the pendency 
of the appeal in the Court of the Subordinate 
Judge, the (enaiit l.ad instituted a .suit under 
section lt() of the Bengal Tenancy Act, be¬ 
fore tlie Uever.ue xVut.hur.tie.s. In thi.s suit 
no (?videiice was produced on either side. 
The Settlement Ollicer accordingly, on the 
9lh November 19U(.), dismissed the .suit, hold¬ 
ing that tlie only mattiial ho had i)efore him 
was tlie deci.'i'.'ii of the (ii.st Court in the rent 
suit against whi.-h no evidence had been 
adduced. Now, it may be conceded, that 
as piovided nncter section 107 ,of tlie Bengal 
Tenancy Act. the dtcisi in of the Settlement 
Ollicer operates as a ileci’ee. Biif' tlieque.s- 
tion still lemain?, what, was actualiy decided 
by him. 'i'ho dismissal of the Miit under 
section lOd of the licmgal Tenancy Act for 
di-t'aulr nmy bar a siHiind suit of the same 
scope ami chaiacier, hut clcaily it does not 
opeiale as rf;-judirtU i. tli'in) hour v. J'arhih 
(1). It is plain that there was no 
adjudication that I he rent wa.s as alleged by 
the l(‘iiait or l-y the landh rJ; obviously, 
tluiel’ore. that decieo dots not bar the deter- 
ininati( ii of the qiu st ion now in controvmsy. 
Wc n..ay add that the learmd Vakil for the 
apfuHaiit placed leiiaiice upon the case of 

ll) IOC. ‘JH; lo I. A. ILO. 


Jogendra Nath Roy v. Krishna Promoda Dassi 
(2) to show that a suit in the Civil Court for 
alteration and correction of entries made 
in the Ilecord-of-Rights published nnder 
Chapter X of the Bengal Tenancy Act, is nob 
maintainable. That decision is clearly of no 
assistance to him and it is worthy of note 
that the decision in question has not been fol- 
1 uwed in this Court. Golah Misser v. Kumar 
Knlanand ^ingh (3); Fanlah Dowjri v. Anand 
Kishun (4). 

As regards the effect of the decision in the 
suit for rent, the answer must depend upon 
the scope of the question raised in that suit 
and the adjudication by the Court. Now, it 
is clear that the question iu controversy then 
was, not the amount of rent payable for the 
particular yearvS for which rent had been 
claimed, but the amount of juma annually 
payable by the tenant to the landlord. This 
question was decided in favour of the landlord 
by the Couit of first instance, but the Appel¬ 
late Court decided against him. The Appel¬ 
late Ci^iirt expre.ssly found that the plaintiff 
had failed to prove his allegation wliile the 
tenants defendants had rstablished by affirma¬ 
tive evidence tliat the jamas were as stated 
by them. Consequently, there was an express 
adjudication by the Court upon the question 
now in controversy. In view, therefore, of 
the decision.s of this Court in the cases of 
Rajeudra Snth iViOse v. Tarar/gini Dasi (6) 
Hna C}mudr(i hairugi v. Ii‘pin Behari Pas 
(d) and VancliH Mnndd v. Chandra Kant 
Sliaha (7), the decision in the previoUvS suit 
for rent must be deemed conclu.sive. 

On behalf of the appellant, reliance has 
6nally been placed upon theca.ses of Kali Roy 
V. Prafop NuruiH (8) and Sri i^aruin Singh v. 
Snudarbuti Knman (9), where the principle 
was laid down tliat, where there is conflict 
between tlie decision in a suit for I’ent and 
an eiitiy in the Settlement Record, the Court 
mu.>t decide upon the conflictiDg evidence 
in the case. This principle, in our opinion, 


(2) R5 C. 1013; 12 C. \V. X. 1032; 8 C. L. .T. 322. 

(.3) 12 C. h. J. 107; I t C. W. X. 884; G lud. Cas. 
217. 

(-1) 12 C. L. J. 105; I tC. \V. N 607; 7 link Cn.s. 

102 . 

(5) 1 C. L. .1. 248. 

(0) 13 C. L. .1. 38; G Iiul. t'as. 8G , 

(7) 14 C. L. .1. 22Uj 12 lud. Caa. 9. 

18) 5 C. L. J. 92. 

(0) 13 C. L. J. 053; e lud. Qas. 8G0. 
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applies ooly when the decision in the suit 
for lent does not operate as res judicata. 
In such a contingency, the entry in the Set¬ 
tlement Kecord furnishes presumptive evi¬ 
dence and the question arises whether that 
evidence is rebutted by the decree in the suit 
for rent. Bub the case before us is not one 
of the type of Nekejtie v. Nanda Dulal (10), 
where it was pointed out that there is no 
adjudication as to the rate of rent if, upon the 
failure of the plaintiff to eatabli.sh his case, 
the Court makes a decree in his favour on 
the admission of the defendant, not because 
the defendant has established his case to be 
true but because the plaintiff, having failed 
to prove his case, has become entitled to 
obtain a decree according to the admission 
of the defendant. In the case before us, 
there was a clear decision upon the ques¬ 
tion of the annual rent based upon the 
evidence adduced by the parties. 

The result is that the decree of the Court 
below is affirmed and this appeal dismissed 
with costs. 

It is conceded that this judgment will 
govern the other two Appeals Nos. 217 and 
218 of 1910 which are, therefore, also dis¬ 
missed with costs. 

Appeals dismissed. 

(10) 1 C.W. N. 711. 




AL 1 LA.HABAD HIGH COURT. 

Sec'jno Civil Appkvl No. 1242 op 1911. 

July 1. 1912. 

Present: — Sir Henry Richards, ICt., Cliief 
Ju-^ticp, and Mr. Justice Tiidbill. 

BIDYA PEKSHAT) RAM TEWaRI — 
Plaintiff—Appellant 
versus 

ACHAIBAR RAM TE^yAFJ asd others— 

Defendants—Rr-^pon dents. 

Presenti)tion—Titlo of the jilnintiij tit ti-ife of sole 
and ot date u'hen decicc oio/ht to hare h'’cn /tasse l^ 
ParfitioJi after the decree of first Court, cijeet of. 

A plaintiff liavinjr a ri;,'^lit to a docreo in a pre¬ 
emption suit at tlie clato of tlie sale ami at tlie date 
upoti which the decree ought to have been made 
by the first Court, docs not lose that riglit because 
of a partition, w’hich comes into force before the 
decree becomes dual ou oppeal. 


Rohan Singh v. Bkau Lai, 6 A. L. J. 699; 3 Ind. Cas. 
42; 31 A. 530 relied upon. 

Tafazznl Husain v. Than Singh, 33 A. 567; 7 A. h. 
J. 715; 6 Ind. Cas 426, Rain Qopal v. Piari Lai, 2L A. 
411. explained and distinguished. 

Second appeal from the decision of the Dis¬ 
trict Judge of Gorakhpur, dated the 24bli of 
May 1911. 

Mr. Iswar .'iaran, for the Appellant, 

Mr. Goi'ind Prashad, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit for pre-emption. The plaintiff oime 
into Court alleging that he was a co-sharer 
in the same kkata as the vendor while the 
vendees were more distant o-sharers. He 
then alleged that, according to the custom 
of pre-emption prevailing in the village, a 
‘"near” co-sharer had a prefereabial right 
over a more distant co-sharer. It is quite 
clear that the plaintiff was alleging nearness 
in space as distinguished from nearness of 
relationship. The Court of first instance 
originally found that the custom of pre-emp¬ 
tion was not proved and that the wajib-ul-arz 
was an entry of a contract and not of a 
custom and dismissed the suit. The plaintiff 
appealed and the lower Appellate Court held 
that the custom of pre-emption was proved. 
We think that this ought to be taken as a 
finding that the particular custom allegel 
by the plaintiff in fact existed. When the 
case came before the Court of first instancs 
a second time on remand, it erroneously 
went into the question of the custom a second 
time. It framed an issue as to whether a 
custom prevailed. It then went ou bo find 
the issue in favour of the plaintiff upon 
the ground that this very matter had been 
decided by the lower Appellate Court. The 
Court then went into the question whether 
or not the plaintiff had a preferential right 
over the defendants-vendees, that is to say, 
the meaning of the reference to nearness 
and found in favour of the plaintiff. We 
think that it ought never to have gone into 
this matter having regard to the finding of 
the lower Appellate Court. All that it had 
to do was to find whether or not the plaintiff 
was, as he alleged, a co-sharer in the same 
khata as the vend ir. However, we do not 
think that any injusfieo was done because 
the claim was decreed and we think that 
the Court was quite justified in finding on 
the evidence that the custom as set forth in 
the wajib-ul-arz gave a preferential right 
to a co-sharer who was nearer in space, 
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Tlie defendants again appealed. The lower 
Appellate Court decided in favour cf the 
defendants but not upon the ground of the 
non-existence of the custom. 

It appeals that before the sale which gave 
rise to the present claim, partition proceed¬ 
ings had commenctd. Jlefore the order of 
remand and after the first decision of 
the Munsif, the partition came into force 
with the result that the plaintitT ceased to 
be a co-sharer in the same khotn with the 
vendor. If this had been the position of 
things at the date of the sale, the plainlitf 
would have no right agait st the defendant 
vendte. The vendor, vendee and pre-emptor 
would all have been .sliarers in different 
Hat IS. It was successfully urged before 
the lower Appellate Court that ina.smucb 
as the plaintiff no longer fulfilled the coiidi- 
tion of being a co-.s!iarer in the same khofu 
as the vendor, a decree could not be matle 
in his favour. It would appear that (he 
defendants never raised this p^int telalitig 
to the pa? tition proceedings when the case 
came befoie (he lower .4ppellate Court tlie first 
time. It was mentioned for the first time 
apparently when the case cime before the 
Munsif on remand. 

The real question that we have to decide 
is, whetliei or not the plaintilf, having a 
right to a decree in pre-emption at the date 
of the sale and at the date upon which such 
decree ought to liave been made by tlie 
Munsif, loses (hat ligljt bfcauae of a parti- 
tion which comes into force before the time the 
decree becomes final on appeal. No direct 
authority has hern cited to ns in .support 
of such contention. The re.spondent citfil 
(he case of T<>f<izzul llu^uhi v. Thnn i^ingh 
(1). That case was rleciiled etifiiely upon 
the principles of Muhammadan Law. Fur¬ 
thermore, the paitition had actually come 
into effect prior to the date of the decree. 
In the case of Jiohon Singh v. Jihau Lai (2L 
vei-y much the same question arose. Tlieri 
the vendee became a co-s)iarer long after the 
decree of the first two Courts a.;d it was 
urgtd on hi.s hfhalf that hecause the plaintiff 
at the date of the final decree could not 
show' that he had a preferential right, the 
suit should be dismi.'^std. 'I'he aothoritits 
are lefened to at. sonic lengili and the Court 
was of opinion that (he plaintiff iu a suit 


(1 ) G2 A. 5(37; 7 A. L. .1. 715 (5 Jml. Ca.s 
(3 A. L. .1. ItKl.^Cas. -I'J; .'M A 
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for pre-emption does not lose his right if 
he can show that at the date of the institu¬ 
tion of the suit and at the date upon which 
the decree ought to have been made he had 
a right to pre-emption. At page 702 
of the judgment, the following passage 
occurs:—“We think that it would be contrary 
to all justice to hold that because the Court 
of first instance and the Court of first appeal 
made an erroneous decision, the plaintiff 
should be denied a decree which, it must be 
admitted, for the purposes of this appeal, he 
was entitled to”. In the present case on the 
fitli of April 1910, the date of the first, Court’s 
fiist decision, the plaintiff was, (it must now 
be admitted), entitled to a decree. The parti¬ 
tion did not come into force until the 1st 
of July 1910. Tne lower Court refers to 
the case of lium Gopal v. Piari Lai (3). 
That case is clearly distinguishable from 
the present. There the partition proceed¬ 
ings were completed before the Court of 
first in.stance c.ame to maks its decree. 

^V‘e allow the appeal, set aside the decree 
of the lower Appellate Court, and restore the 
decree of the Court of fir.st iiistancj with 
cost.; in all Courts. We extend the time 
for payment of the money to three months 
from this date. 

Appeal allowed. 

(3) 21 A. 411. 


PUNJAB CHIEF COIJRl'. 

FULL BENCH. 

Mj.sck5[/VNE0'J6 Kiiist (JivtL Appkvl No. 33j 

CF 1009. 

June 25, 1912. 

Present; —Mr. Ju.sticc ICeusington, 

Ml’. Justice Hattigan and 
Mr. Justice Cltevis. 

J.4GDIP SIXGH ANO AXoTHBit — Jodjmg.nt* 

DEBIOHS — Apr ELl.ANTS 


4 C ' O If O 


liitun N.\!{.4IN SINGH and others— 

DeCKKK HOnrEu.-:—HESrOKHENTS. 

Lrvriititni of decree — Aiiccslrnl pyoiyertij — Liabdity 
for jH't.'ivintl dicrve—Proptrfij in the hnnds c-fhgal re- 
[•rescnlotiie.-^—Ciiil rrocednrc Code {Act V of 190S), 
s.f. -17, 50. 

Tlie aneestral laiulcd jiroperty of .a male proprietor, 
gcvoi ii< tl by ciistoJuaiy rule.s, is not liublo iu th« hand** 
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of the next holder for any debt, even if a just debt, 
contracted by his predecessor. The creditor cannot 
by obtaining a simple money-decree either against the 
debtor himself in his life-time or after his death 
against the persons who are legal representatives pro 
fanto of the deceased oxocute his decree, after the 
death of tho debtor, by attaching the landed an- 
cestral property, which at one time was in tho posses- 
sion of the deceased. 

Hansrajy. Sachet Singh, 79 P. W. R. 19IL; 11 Ind. 
Gas. 375; 182 P. L. R. 1911 and Kartnr Singh v, 
Munshi nam, 80 V. W. R. 1911; 11 Ind. Gas. 376, 
followed. 

Gujar V. Sham Das, 1C7 P. R. 1887; Harvamt 
Singh v. Hnrnum Singh, 84 P. R. 1898; Sadha. 
Singh v. Secretary of State, IS P. R. 1908; 19 P. W. R. 
190S; loG P. L. R. 1908 and Sandar v. Salig Ram, 26 
P. R. iOll; 33 P. W. R. 1911; 34 P. L. R. 1911; 9 Ind. 
Gas. 300, relied upon. 

Atma Ram v. *Ya«ran« 7 rt, 24 P. R. 1894, not followed. 

MiscellaDeoas first appeal from the order 
of the District Judge, A.mbala. dated the 8th 
February 1909, di.saUo'.ving the appellauFs 
objections. 

Lala Balicant Rai^ for the Appellants. 

Lala Vwarka Das, for the Respondents. 
ORDER OF REFERENCE. 

The facts connected with this appeal are 
set forth in detail in our judgment in 
Bkamphul Devi v. harhahhsh Singh (1). 
For the purpose.^ of tlie pre.sent appeal, we 
need say no more than that Bakhtawar 
Singh, the father of appellants, was heavily 
involved in debt at the time when he thought 
tic to execute a deed of gift of the whole of 
his property in favour of his t wo minor sons, 
Jagdip Siugli and Jagindar Singh. This 
deed of gift was e.xecu'eJ on the 6th 
August 1907, and for reasons given in our 
judgment in the case above referred to, we 
are satisfied that the .so-called gifo was a 
fictitious transaction, the object of which 
was to defraud Bawa Gurhakhsh Singh, wlio 
was at the time endeavouring to execute a 
decree which he held against Bakhtawar 
Singh. In April 190o, the decree-holder 
attached the property of his iudgment- 
debtor, Bakhtwar Singh, wliereup>ti tlie 
latter’s minor sons objected to tlie attach¬ 
ment on the ground that the said pr’operiy 
belonged to them in virtue of the said deed 
of gift. Before these objections were heard, 
Bakhtawar Singh died and Ids sons were, in 
due course, brought on to the record of the 
execution proceedings as his representatives. 
Their obj'^ctiocs were accordingly heard 
and determined under .section 47 of the 
Civil Procedure Code, with the result that 

0) U Iml. Caa. 40; 113 P.W.U. 1913; 64 P. K. 1913. 
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the objections were dismissed and the 
attachment of the property was maintained. 
From this order, the objectors have appealed 
to this Court, and in support of their con¬ 
tentions, they rely—(1) upon the gift in 
their favour, and (2). upon the fact that the 
property has now devolved upon them and 
that it cannot after such devolution be made 
liable for the debts of their father. 

As regards the first ontention, we have 
no hesitation in holding, for reasons give.a 
in oar judgment in the connected case, that 
the gift was a raoresliam and that Bakhtawar 
Singh did not cease to be owner of the 
property after the execution of the deei of 
gift.. If, therefore, appellant’s case rested 
merely upon that gift, we would have 
decided against them. 

But the second contention is supported 
by the authority of two cases reported as 
Hansraj v. Socket Singh (2) and Kartir Singh 
V. Mnnshi Ram (3). In these cases, it was 
held that ancestral land and houses belong¬ 
ing to an ordinary agriculturist, once they 
have come into the hands of the heir of the 
debtor, and the latter had not in his life-time 
actually charged them with the debt, are 
not assets of the debtor’s estate which 
the heir is bound duly to apply and to ac¬ 
count for. 

Fur (he purpose of this ease, both parties 
are agreed that the property in question 
was ancestral and that the question at issue 
must be decided in accordance with the 
ordinary rules of Customary Law. In these 
circumstances, the ruUng.s above referred to 
are directly in point and, if they are to b \ 
followed, the objectors must Nucoeei ia this 
appeal. 

But, with every deference, we have some 
doubt as to the correctuess of these rulings, 
as the principle therein enunciated appears 
to us to be novel and opposed to the idea, 
heretofore somewhat widely prevalent, that 
agricultural tribes iu this Proviuce recognise 
the just debts of the last male bolder as an 
enforceable charge upon the property derived 
from him, whether such property be 
ancestral or acquired. The question is one 
of great importance and the decision of it 
must necessarily have far-reaching effects. 

(2) 79 P. W. R. 1911; 11 Ind. Cus. 375; 182 P. L. ]f 

1911. 

C3j 80 P. W. U. 1911-, 11 Ind. Gas. 376. 
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We, therefore, refer it to a Full Bench for 
final deterraination. 

The question is this:—If a male pro¬ 
prietor, governed by customary rules, con¬ 
tracts a just debt and dies leaving ancestral 
landed property, is such property liable, 
in the hands of the next holder, in respect of 
such debt? 

Rai Sahib Pandit Sheo Naiain and Lala 
Bnhvant Eat, for the Appellants. 

Rai Bahadur Lala $ukh Dial and Mr. 
Naurang for Lala Dtrarka Das, for the Res¬ 
pondents. 

DECISION OF THE FULL BENCH. 

RATr<OAN, J.—The question referred to 
the Full Bench is abstract and has no re¬ 
ference to the facts of any particular case. It 
is as follows: — 

“If a male proprietor, governed by 
customary rules, contracts a just debt 
and dies leaving ancestral landed property, 
is such property liable in the hands of the 
next holder in respect of such debt?” 

Though not, actually stated in so many 
words, the debt is clearly assumed, in the 
order of reference, to be one which has not 
been made an express charge on the 
ancestral landed property by the debtor. 
It is, in other words, a personal debt, and 
for its liquidation the person who incurred 
it has made no express provision by sale 
or mortgage of the ancestral estate for 
the time being in Ins possession. In 
these circumstances, can the creditor by ob¬ 
taining a simple money decree either against 
the debtor himself in the life-time or after 
his death against the per.sons, who are the 
legal representatives pro tanfo of the de 
ceased debtor, execute hi.s decree, after the 
death of the debtor, by attachment of the 
landed ancestral property which was at one 
time in the possession of the deceased? It 
may, perhaps, be conceded that such attach’ 
rnent is permi.ssible during the life time of 
the debtor, but with that aspect of the 
question, we are rmt at present concerned. 
The point before us is whether, in such 
circumstances, the creditor can, after the 
death of the deb-or, proceed to execute his 
n>oney-decree against ancestral land in the 
hands of a peison who has obtained pos¬ 
session of it. in due course under the 
rules of Customaiy Law. In our opinion, 
the fiiiswer to the question must he in the 
negative. 


The decisions of the Full Benches of this 
Court reported as Gnjar v. Sham Das (4); 
Harvans Singh v. Harnam Singh (5); Sadhu 
Singh v. Secretary of State (6) and Sundar v. 
Salig Ram (7), all proceed upon the 
principle that the person for the time being 
in possession of ancestral landed property 
is not a full owner, and that he is “not re¬ 
garded as having the w'hole and sole 
interest in the property and power to dis¬ 
pose of it, so as to defeat the expectations 
of those who are deemed to have a residuary 
interest and who would take the property 
if the owner died without disposing of it” 
[Plowden, S. J., in Oujar v. Sham Das (4)]. 
The right of the reversionary heirs under 
Customary Law, is, as stated by Clark, 0. 
J., in Sadhu Singh v. Secretary of Stat’} (6), 
a right in properly, the enjoyment of 
which is deferred” and it is vested in 
interest in the sense that the person in 
whom it inheres has a present fixed right 
to its future enjoyment. As the learned 
Chief Judge further remarked, “in this 
respect, the reversionary heir of the 
Customary Law bears a resemblance to the 
tenant in tail, such reversiou-*>r not inheriting 
fron the lat-f owner hut from the common 
ancestor.^' 

Logically, no doubt, it sht.uld not be in 
the power of a per.son, who is for the 
time being in possession of ancestral landed 
estate, to charge that estate beyond the 
period of his own life, and certainly not by 
any act on his part prejudicially to affect 
the riglils of the ri-versionary heirs to 
succeed to it. But, as has been often remark¬ 
ed, custom is not always logical. A well 
defined exception to the general principle 
has been recognized hy custom in favour of 
the power of the present holder of the estate 
to alienate it, by sale or mortgage, for 
purposes which such custom recognizes ss 
necessary and binding on the person who 
would in the ordinary w-ay take the esiate 
upon the death of the alienor. This is in it¬ 
self an exceptional power conferred upon the 
holder of the estate, and this exceptional power 
i.s .strictly ciicumecribed. The holder is com- 

(4) li 7 P. K. 1887 (l'\ B ) 

(o) 84 P. K. 18<)8 (F. B.). 

(t>) 18 P. U. 1908; 19 p. W. R. 1908: 150 P. L. tt. 
1908. 

(7)26P. R. 1911; 133 P. W. R. 1911j 34 P. b «• 
1911; 9 lud. Cas. 3C0. 


INDIAN CASES. 


§69 


tol. XV5 

SATISH CHANDRA SINHA V. MDNJANALI DEBI. 

petenb to alienate the estate for necessary 
purposes but, beyond this, custom does not 
g‘o; and we know of no cases where ancestral 
landed property, upon which the last holder 
has created no charge, has been held liable 
in respect of his debts, just or otherwise, 
after it has passed into the hands of his 
reversionary heirs. 

Mr. Sukh Dial relies upon certain ob« 
servations made by Plowden, S. J., in the 
coarse of his judgment in Atma Ham v. 
Nauranga (8) to the effect that the entire 
interest of a proprietor, whether sonless or 
not, is liable, without any special act upon 
his part creating a charge, for his just 
debts, not only while in his own hands 
but also in the hands of his heirs. But 
these observations were ohiter and were nob 
necessary for the decision of the case before 
the Court, and, with every deference to one 
whose knowledge of Punjab Customary Law 
was exceptionally profound, we cannot assent 
to a proposition which, so far as we know, 
has never been recognized in any direct 
decision of this Court; and would, if 
accepted, very materially extend the scope 
of a rule which is itself of a peculiarly ex¬ 
ceptional character. 

For the reasons given, we are of opinion 
that the answer to the abstract question put 
to us must be in the negative and with 
this expression of opinion, we direct that the 
record be returned to the Division Bench 
for disposal of the appeal before it. 

Heference disposed of. 

(8) 24 P. R. 1894. 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos, 517 and 770 

OP 1909. 

May 15, 1912, 

Present '.—Mr. Justice Mookerjee and 
Mr. Justice Beachcroft. 

SATISH CHANDRA SINHA AND OTHE.^S 
—Defendants—Appellants 

versus 

MUNJANALI DBS I— Plaintikp— 

Respondent. 

Bes judicata— Decision in rent suit hy defanllitKj 
patnidar— rent suit by purchaser of patui 
under Patni — Whether former decision re? 


judicata in iater sitii— Vatm Regulation Act (mf of 
1819), s. 11—4c<ton in ejectment by purchaser at patni 
sale — Limitation — Incumbrance-^ Adverse possession^ 
when incumbrance. 

Although tlie position of a purchaser at a pattii sale 
may not bo precisely that of a purchaser at a revenue 
sale (itoizuddi v. ifhan Chandra, 7 Ind.Cas. 819; 13 C. 
L. J. 293;15 C. W.N. 706*, yet he is not privy in estate 
to the defaulting proprietor and does not derive his 
title from him, as, under section 11 of the Patni Re¬ 
gulation, he acquires property free of all encum¬ 
brances that might have been created upon it by 
the act of the defaulter, his representatives or 
assignees. 

2am Prosad Mitter v. Ram Nursitigh Slitter, 5 B. L. 
B. A. p. 5; 14 W. R. 283 and Radha Qobind Koer v, 
Rakhal Das JJufcer/ee, 12 C. 82 at p. 90, relied upon. 

Therefore, a suit for rent by the purchaser cannot 
be barred as res judicata, because a previous suit for 
rent by the defaulter failed on the ground that the 
relationship of landlord and tenant between the then 
plaintiff and the defendant was not established. 

If an action in ejectment is brought by the pur¬ 
chaser, limitation will run against him only from the 
date when his purchase became linal. 

Nuffer Chandra Pal Chowdhury v. Rajendra Lai 
Giswami, 25 C. 167, followed. 

The interest of a person in adverse possession is an 
incumbrance only when the adverse possession has 
continued for the statutory period. 

Ookul Bagdi v. Dehendra Nath Sen, 11 Ind. Cas. 453} 
14 C. L. J. 136, relied upon. 

Tliereforc, where the defanltiug patnidar was not 
dispossessed for ten years before the patni sale, the 
tro-jpassor’s title by adverse possession had not been 
perfected, and, consequently there was no incum¬ 
brance to bo annulled by the purchaser. 

Appeal from the decree of the Sub-Judge 
of Biibbiim, dated December 14th, 1908, modi¬ 
fying that of the Muusif of Suri, dated June 
12th, 1903. 

Babu Naresh Chandra Sinhay for the Ap¬ 
pellants. 

Baha'i Hemendra Nath Sen, and Sachhida- 
nnnda Oupta, for the Respondent. 

JUDGMENT.—This is auappeal on behalf 
of the defendants in a suit for rent. The 
dispute is limited to a six-annas share of the 
property which the plaintiff claims to have 
purchased on the ISth May 1905 at a .sale 
held under Regulation VIII of 1819. The 
defence is sub.stantially two-fold, namely, 
iifsl, that the claim is barred by res judicata^ 
as a suit by a previous patnidir in 1895 failed 
on the ground that the relationship of land- 
K)id and tenant between the then plaintiff 
ami the defendants was not established; and 
secondly, that the claim is barred by limita¬ 
tion. 

In so far as the first ground is concerned, 
it is entirely untenable. The plaintiff is a 
purchaser at a sale under Regulation VIII of 
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1S19. Consequently, although his position may 
not be precisely that of a purchaser at a sale 
for arrears of revenue \_Moizuddi Biswas v. 
Is/iafi Chandra (1)], yet he is not priry in 
estate to the defaulting proprietor and he 
does not derive his title from him, as, under 
tectiou 11 of the Regulation, he has acquired 
he property free of all encumbrances that 
might have been created upon it by the act 
of the defaulter, his representatives or as¬ 
signees. This is clear from the cases of 
Tara Prasad Mitte* v. Bain Nursingh Milter 
(2) and Radha Gohind Koer v. Rakhal J)as 
Mukherji (3). The first contention, therefore, 
fails. 

In so far as the seond contention is con¬ 
cerned, it is equally groundless. It is 
argued, not that the claim for rent is barred 
by limitation, but that the title to recover 
rent has been exhnguisbed by adverse pos¬ 
session on the part of the defendanlH. Now, 
as already slated, the plaintiff purchased the 
propeity on the 15th May 1905 and the case 
of ISnffor Chandra Pal Chowdhry v. Raiendra 
Lai Ootwami (I) shows that if an action in 
ejectment were brought, limitation would be 
taken to run against the plaintiff only from 
the date when his purchase became final. 
There is, tlu-refore, no substauco in the 
second contention. 

It has been finally suggested, .somcwliat. 
faintly, that the plaintiffs are bound to show 
by overt act that they have elected to cx* 
tingiii.sh the interest of the defendants. But. 
it is clear, upon the authority of the cases of 
Modhoo Snodun Konndoo v. Unmdhan Gofigoler 

(5) and Titu Bihi v. Mohesh Chnnder Rtigchi 

(6) , that the plaintiff need not take any steps, 
before the suit i.s brougld, to annul the en¬ 
cumbrance. A.s a matter of fact, however, 
it i.s an entirely unfounded a.s.sumption that 
there is any encumbrance at all to annul in 
the present instance. The case of Gokul 
Bagdi V. Pehrndra Nath Sen (7) shows that 
the interest of an adverse possessor is an 
encumbrance only when the adverse possession 
has continued for (he .statufory period. Here, 
the a<lverse posse.ssion of the defendant was 

(1) 13 C. L. J. 293, 7 1ml. Cas. 8-49; 15 C‘. W. X 
700. 

(2) 0 II. h. K. Ap. .1; 14- W. H. 283. 

(.3) 12 C. 82 at p 00. 

(1) 25 C. JU7. 

(5) 12 W. R. 383. « 

-,0) U C. 6S3. 

(71 11 Incl. Cas. -tSSj 14 T. J. l3o. 


asserted by the sale of the patni on the 15th 
jMay 1905. The defendants had been in 
adverse pOvSsessioD, even if it be assumed that 
there was adverse possession on their part, 
for ten years, when the interest of thepa^rtidrr 
was sold out under the Regulation. Their 
title as adverse possession had not, therefore 
been perfected, when the plaintiffs as pur¬ 
chasers became entitled to the property and 
80 far as the plaintiffs are concerned, no title 
has been acquired against them since their 
purchase. 

The result is that the decree of the Court 
below is affirmed and this appeal dismissed 
with costs. 

It is conceded that this judgment will 
govern the other appeal (Second Appeal 
No. 770 of 1909) which is, therefore, also 
dismissed with c^sts. 

Appeals dismisied. 


CALCUTTA HIGH COURT. 

MiscELL.xNEuas Civic Appral No. 352 

OF 1910. 

January 31, 1912. 

present :—Sir Lawrence Jeukius, Kt., Chief 
Justice, and Mr, Justice N Chatterjea. 

PRKONATH soy—P etitio.'ibr— 

Appellant 

reri'ws 

NIBARAN CHANDRA SARKAR— 

Opposite Party—Respondent. 

Vrovinrinl Insoh'cncij Jet (III of 1907), s. 15 ^InsoU 
rcn:ij, petition foi'—J/imnirsal — Uround to be indicated 
in jud'jincnt - Adjudication—Kguituble distribution oj 
assets—Adraniagc to creditors. 

An ailjiulifsition of insolvency ensures tlic distribu¬ 
tion of the assets, if there are «iny, according to tho 
equitable arrangement for which provision is made in 
tho insoivtney Act. 

Therefore, if there arc considerable assets, it would 
be most <lisadvuntageon3 to the general boily of cre¬ 
ditors that there should not be an adjudication. 

A Judge, in ilismissing a petition for adjudication, 
should imlieatc one of the grounds .set forth in sec¬ 
tion 15 of tho Provincial Insolvency Act as that on 
which he purports to act. 

Appeal from the order of the District Judge 
of Hoogbly,dated April 25th, 1910, dismissing 
the application of the petitioner be adjudg¬ 
ed of insolvent. 

Babu Gopal Cha7idra Ohoshaly for the Ap¬ 
pellant. 
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Babu Atul Krishna Jffoy, for fche Respond¬ 
ent. 

JUDGMENT.—In oar opinion, tbe order 
of dismissal of tbe insolvent's petition for 
adjudication must be reversed. The power 
to dismiss is under section 15 of the Pro* 
vincial Insolvency Act, and the Judge in 
his judgment does not indicate any of the 
grounds there set forth as that on which 
he purports to act, nor is it made to appear 
before us that there was any ground ou which 
we can properly uphold the judgment. In 
fact, if, as the creditor maintains, there 
are considerable assets, it would be most 
disadvantageous to the general bodj' of 
creditors that there should not be an adjudi¬ 
cation. The adjudication ensures the dis¬ 
tribution of the assets, if there are any, 
according to the equitable arrangement for 
which provision is made in the Act. 

We must, therefore, allow this appeal and 
make an order of adjudioatiou. 

The respondent must pay the costs of this 
appeal, hearing fee one gold mohur. 

The case will now be remitted to the 
lower Court and the proceedings in insolvency 
will be continued as contemplated by the 
Act. 


A grant by a Sfahrafcta Raja was iu the following 
terms:—“Total of 60 velies of land, including wet and 
dry lands, water, trees, stones, stdha, sadhya (what¬ 
ever is and may be brought into existence), present 
and future ixittf, all banb and all kana with all Sarnu^ 
davams with water poured from the hand. * * 

* * * * ««( 

Held, (1) that this was a grant only of the land 
revenue, and 

(2) that a suit for a declaration that theresumption 
of same by Government was illegal was barred by 
section 4 of tbe Pensions Act. 

Government may grant the kudivarain to one per* 
son and the l.o another; similarly, though 

both the kudivarain and /nelvarain may be combined 
ill the hands of the Government, there is nothing to 
prevent it from treating them as distinct interests and 
granting them to the same person. 

Land revenue is not a servitude attaching to the 
laud. The kudivaram and inelvarain are distinct 
interests constituting the totality of ownership in the 
land. The revenue is not a servitude ou property 
which belongs to the l-Hdirarai/i holder. 

bectiou 4 of Act XXIII of 1871 does not rec^uii’e 
that the grant should bo of the land revenue alone iu 
order to shut out the jurisdiction of the Civil Court to 
entertain a suit relating to a grant of land revenue. 

Even where lan<l revenue is granted along with 
the land itself, a Civil Court has no jurisdiction to 
determine a suit which relates to the land revenue 
alone. 

liiiiiia v. 12 M. 93; Peria KuvH Kalavi Appan 

''• A. Pidluth Chetty, 1 Ind. Jur. 1(5-1; GiinTtaiyan 
V. Kaniakchi Ayyar, 20 M. 339, relied upon. 


Appeal allowed: case remitted. 


MADRAS HIGH COURT. 

Civil Appeals Nos. 10 and 188 of 190?. 

April ?5. 11)12. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 

In No. 10 

MUTHU SRI JIEJAMBA RAI SAHIB — 

Appellant 

V€ TStAS 

The secretary of STATE f:)r INDIA 
IN COUNCIL, represented nr the 
COLLECTOR op TANJORE— Respondent 

In No. 188 

PANCHANATHASWAMl— Appellant 

verstiS 

The secretary op STATE for INDIA 

IN COUNCIL, REPRESENTED HY THE 

COLLECTOR op TANJORE —Respondent. 

Grant—Construction of deed — Whi-thrr yront oj imi'i 
or of land revenue only — RcsiimiJti’ju by Uni’criimeut — 
Claim for declaration as to imalidity of resumption — 
Jurisdiction of Civil Court - Pensions Act {XXllI of 

1871 ), 6 . 4 . 


Panehnnduyyan v. NUakandayyan,7 M. 19L; Kuniara 
Tiruinulai Xalk v. Buntjaru lirunialai Sauri Xuit, 21 M. 
310; Dalaji Hftri V. RaJ'iram BnUal,l B. 75 at p. 81; 
Ilavji yaiayan MuiuUikv. Diidaji BnpujiDcsai,l B. 523; 
Ganixit Rao v. Ananil Rao, 28 A. 104; A. \V. N. (1905) 
20l>; Ganpnt Ruo v. Annnf Rao, 32 A. 148; 5 Ind. (.'as. 
GSOi 14 C. \y. N. 310; 7 M. L. T. 53; 7 A. L. J. 165, 
11 C. L. J. 281; 12 Bom. L. B. 267; 20 M. L. J. 164; 
Mannn Ltd v. Faz'd Imam, 33 A. 580; 10 Ind. Cas. 
353; 8 A. L, J. 092, exjilaiiied and distinguished. 

Freedom from liability to land revenue is not iden¬ 
tical with holding a grant of laiul revonno. Tlio land 
revenue arising from a man’s own holding, when it is 
remitted and the land pays nothing, is ratlior extingu- 
ishtnl than granted. 

U-tbaji V. Rujaram, 1 H. 75 at 81, referred to. 

'J'he I’euslons Act (XXIIl of 1871) conteniplutes 
nioiiev ])ayraeuts to be received through the Collector 
or rerovered from persons bound to pay revenue. 

f/‘<:cre: —Whether, wlien there is a grant of the 
Uni'l revenue only to a person already owning the 
Iridi' .iram right, there is anytliing iu section 4 of 
Art XXlir(»f 1H71, construed in tin* light of Begula- 
ii»>n IV of 1832 and Act IV of 1862, to take ?iway 
I ill-jtirisdietion of a Civil Court with respect to a 

claim to the kudiinrain riglitr 


Appeal against the decree of the Sub¬ 
ordinate Judge of Mayavaram in O. S. No 15 
of 1907. 

Messrs. K. Srmivusi Aiyatigar and iS, 
Srinivasa Aiyar^ for the Appellant (in 
1 ^ 0 . 10 ). 
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Mr. T. R. Veficairama Sastu\ for I be Ap¬ 
pellant (in No. iS^). 

Mr. J. L. RosariOy Government Pleader, 
for the Respondent in both. 

JUDGMENT.—This appeal was preferred 
against the decision of the Sabordinate 
Judge cf Mayavarum in a suit instituted by 
a Ranee of His Highness the late Rajah 
Sivaji of Tanjore against the Secretary of 
State for India in Council for a declaration 
that certain lauds were absolute freehold 
liiam and not liable to resumption by the 
Government and for recovery of assessment 
paid by her under protest for fasUes 1312- 
1315. The lands in question, along with 
some other lands, aggregaling in all 26 relie^^ 
are situated in the village of Kottaiyoor in 
the Kumbakoiiara fahtg. The whole village 
was gianted in Inam by Maharaja Tuljaji of 
Tar'joiein the year 1763 to 21 Brahmii s 
by a grant ui der the Royal seal Uicca giant), 
which is marked as Exhibit L in the case. 
The lands in dispute in this suit were alien¬ 
ated by the descendants of the grantees at 
various times. Some portions of them came 
into the possession of the late ^laharaja Sivaji 
in 1846 and others into the p.'jssession of 
the plaintifi’s co-Ranees and the plaintiff 
subsequently on various occasions, by pur¬ 
chases made for the benefit of a temple of 
which the plaintiff i.s the present trustee. 
The Government resumed the Innvi in June 
1905 and collected assessment on the lands 
from the year/(is/i 1312, the notification for 
resumption having been published in January 
1903. The plaintiff’s case is that Govern¬ 
ment had no right to resume the /nnm as the 
lands were granted as absolute freehold to 
the donees undei Exhibit L. The plaint also 
alleged that no proper inquiry was held 
before the resumption and the order of re¬ 
sumption is, therefore, illegal. The defend¬ 
ant contended that the order of resumption 
WHS passed in eonformily with tlie law of the 
country and orders of Government, that the 
crant itself was invalid and that the title 
under the grant ceased on the alienation of 
the lands by the original Inamdars. He also 
contended that the Civil Couit.s liad no 
jurisdiction to question the legality of the 
order of resumption. The Subordinate Judge 
held that tlte right under the grant was 
forfeited both by the failure of the holders 
to bring the lands to settlement under the 
hutm rules and by the alienations made by 


the Inamd’trs. He also upheld the defend¬ 
ant's contention that the Civil Coart had no 
jurisdiction to question the validity of the 
resumption. We are of opinion that the 
decision of the lower Court on the question 
of jurisdiction is right and it is, therefore, 
unnecessary to go into the questions whether 
the grantees under Exhibit L were entitled 
to alienate the Inam arid whether the order 
of resQinption was legal. 

The que.stion whether the jurisdiction of 
the Civil Court is barred rests on the con- 
structim of section 4 of the Pensions Act 
(XXIII of 1871). which enacts: “Except- 
as hereinafter provided, no Civil Court shall 
entertain any suit relating to any pension or 
grant of money or land revenue conferred or 
made by the British or any former Govern¬ 
ment, whatever may have been the consi¬ 
deration for any such pension or grant and 
whatever may have been the nature of the 
payment claimed or right for which such 
pension or grant may have been substituted 
Section 6 provide.s that on a certificate from 
a Collector, Deputy Commissioner or other 
officer authorised in that behalf, a Civil 
Court can take coguisance of such claim. 
The question for decision is, whether the 
suit ia one relating to a grant of land revenue 
made by the Mahratta Government of 
Tanjore in the year 176S. Exhibit L is in 
the form of a letter addressed to ‘M. Anam 
Karkoons (clerk.s) present and future, 
Sabha Mannargudi.” After describing the 
lands granted, the terms of the grant are 
thus set out:—“ J’otal of 60 velies of land 
including wet and dry lands, water, trees, 
stones, uidhi, nikaheha (treasure), sidha, 
sadhya (whatever is and may be brought 
into existence) present and future patfi all 
hanb and all karta with all samudavams 
with water poured from the hand. 

“Boundaries to be fixed and the land made 

dtimala. 

“Tlie gift is to be continued puthra pouthra 
paravipnryx (f.e., from son to grandson in 
succession). Fresh orders from year to 
year are not required.” It is contended for 
the appellants that the grant is of the land 
itself with everything contained in it and 
not of the Government assessment or melva- 
rara. For the Government, it is contended 
that the language of the document does not 
necessarily show that the gift was of any- 
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thing more than melvaram, or Government 
assessment, and that, at any rate, the docu¬ 
ment expressly makes a grant of land revenue. 
There is no evidence on record to show whe¬ 
ther the kudivaram right in the lands was 
vested in the Tanjore Government at the 
lime of the grant or not. Bat the language 
is appropriate to a grant of kudivaram right 
also. We shall assume, for the purposes of 
this judgment that the kudivaram right in 
the lands was vested in the Tanjore Govern¬ 
ment fand passed to the grantees under 
Exhibit Ij. But taking this to be so, is 
Exhibit L a grant, of the raelvaram or 
Government assessment or noi? We are 
prepared to assume, without deciding, that 
a grant of all rights in certain lands vested 
in the Government, without reserving any 
right to Government revenue, would not 
by itself amount to a grant of the laud, not 
being liable to revenue in the hands of 
Governmenl; a mere grant of the land should 
not be construed to mean a grant of what 
did not exist at the time, namely, the Govern¬ 
ment assessment on it. But it cannot be 
disputed that Government may grant the 
kudivaram to one person and raelvaram to 
another; similarly although both the kudiva¬ 
ram and the raelvaram may be combined 
in the hands of the Government, there is 
nothing to prevent it from treating them as 
distinct interests and granting them to the 
same person. Now, what is the fair con¬ 
struction of the words in Exhibit Li. It is 
not disputed that the words means 

Government assessment and that the words 
“6an6” and “Aana” also mean certain cesses 
leviable by Government. According to the 
terras of Exhibit li, the 6an&”, and 

“A;ana” are given to the grantees. The 
gift is not of the land only, as Sarva- 
maniyam, though such gift may liave the 
effect of exempting the grantee from tlie pay¬ 
ment of any revenue. The itern.s of Govern¬ 
ment revenue are expressly stated to be 
granted a.s well as the land itself. There 
was nothing to prevent the Tanjore Ilijali 
from granting the kudivaram and tlie 
melvaram rights to the same graritee severally 
though he might also merely grant the 
land itself with all rights as barvainanyam. 
It is argued that the Government revenue ami 
the cesses are referred to merely to show 
that the gift was to be free of liability to 
revenue and to express more fully the idea 


that the laud was granted absolutely with 
all rights. 

But, although the same legal e^ect might 
be achieved in either of two ways, the 
question is wliat was the method adopted 
in the particular case? The water, trees and 
stones might refer to rights included in the 
kudivaram. It is unnecessary to consider 
whether mines and treasures would form 
part of the kudivaram or melvaram right or 
of both. There is anyhow a distinct enumera¬ 
tion of Government assessment and cesses 
as subjects of grant. We must, therefore, 
hold that there was a grant of land revenue 
in Exhibit L. This being the case, we are 
of opinion that the suit relates to a grant of 
land revenue. 

Section 4 of Act XXtII of 1871 does not 
re:iuire that the grant should be of land 
revenue alone iu order to shut out the 
jurisdiction of the Civil Court to entertain a 
suit relating to a grant of land revenue. 
Such a construction would be opposed to the 
plain language of the section. No authority 
has been cited wliich goes to the extent of 
holding that, where land revenue is separate¬ 
ly granted (along with the land itselG from 
the kudivaram right therein, a Civil Court 
would have jurisdiction to determine a suit 
which relates to the laud revenue alone. Jn 
the present case, the Government, by its 
order of resumption, merely resumed the 
land revenue; and levied full assessment on 
the land aud the suit is for a declaration that 
tlie resumption by the Government of the 
land revenue was illegal. In lia/na v. Subba 
(1), it was held that a suit for the moiety of 
two villages granted as jngir was un¬ 
sustainable in the Civil Court without a 
certificate from tlie Collector against the 
rival claimant who set up an exclusive right 
to the whole juyir. It does not appear 
that anytliing more than the melvaram was 
granted by the Government as jagir^ and 
prima facit the grant would nob include 
kudivaram liglit. The suit, therefore, 
apparently related only to the melvaram 
riglit and was clearly barred by section 4 
of Act XXlll ot 1871. The decision, how¬ 
ever, proceeded on a wider ground. The 
learned Judges, Collins, 0. J., and Muttu- 
swaini Aiyar, J , were apparently of opinion 
that, oven though the inam might consist 
only of the land revenue, if it was granted 
(i; 12 M. 9^. 
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to on© in whom the kudi^arani right v^as 
also vested and if a dispute arose between 
rival claimants of both the kudivaram and 
melvaram right, a suit relating to such 
would not be maintainable in the Civil 
Couit even with respect to the kudivaiam 
right. The view adopted by them was 
that unless the iii'im had been enfranchised 
and male the free-hold property of 
the ifiam'J'ir, the jiuisdicti ni of the Civil 
Court was sliut out formerly by the provi¬ 
sions of Regnlation 1V of 1 S31 and after¬ 
wards by Act X^I I of 1871. Regulation 
IV of 1831 in terms excluded the jarisdiction 
of the Civil Courts only with respect to 
grants of laud revenue. Act. IV of 18'>2 
rescinded the provisions of Regulation IV of 
1831 in cases in which the i.iam was en¬ 
franchised. 

Ii,is unnecessary to consider whether, v\lien 
there is grant of the land levemie only to 
a person already owning the kmlivaram 
right, there is anything in section 4 of Act 
XXIIl of 1871. construed in [the light of 
Regulation IV of 1831, and Act IV of 18G2, 
to take away the jurisdiction of tlie Civil 
Court with respect to a claim to the kudiva- 
ram right. Reference is made by the learned 
dudges to the judgment of Holloway and 
lvinder.‘;ley, .1J., in h'ena Kut-il Kalavi Appan 
V. A. J’nUifih CJu'ihj (2). The suit in that 
case was for the recovery of certain 
lands which the plaintiff alleged ho had 
puT'chaseil from an innuuiur, lb does not 
appear whether tlie iunui in that case 
consisted of the melvaram right ordy or of 
the land itself. The judgment apparently 
proceetled on the looting tVat it was the 
melvaiam but that the kudivaram already 
bcTongtd to the grantee at the time of the 
grant. It was argued that tlie release, I'y 
the Government in favour of the owner of 
tlie kudivaram, of the right to the revenue 
could not be taken to amount to a grant of 
the land revenue. The learned Judges 
say: — It appears, therefore, to us that 
tlie receipt from a tenant of revenue le.^s 
than that assessable upon land of the 
same (juality is a gift or grant of the 
liilTereiice.” The dismissal of the suit by 
tlie District Court was upheld in .'second 
appeal. Tliis judgment also apparently 
assumed that, a suit relating to the kndiva- 
mm would also be unsustainable if it ve.sted 

(.2) 1 ]d< 1. Jur. Ifi-i, 
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in the same person as the inam, grant of 
melvaram. On the other hand in Panchana^ 
dayyan v. ^nilakandayyan (3), where the 
suit was for partiiion of certain lands, and it 
was found that the in'im grant was of the 
lands themselves revenue free and not 
merely of the revenue, it was held that the 
suit was maintainable. Turner, 0. J., says: — 
“^Ve are of opinion that the nature of the 
grants is such that they do not come within 
the provisions of the Pensions Act. That 
Acl c^ntemplatea money payments to be 
received through the Collector or recovered 
from persons bound to pay revenue.” It 
does not appear that the grant contained a 
disti'ict gift to the grantee of the Govern¬ 
ment revenue of the land as Exhibit b does 
in this case. The case is only autliorily 
for the position that, where there is no 
gift of the land revenue as such, the case 
does not come within the purview of section 
4 of the Pensions Act. In Kumara Tirumalni 
Ndik V. Bangarn Tirumalai Saurt A’'uT;{4), the 
suit was, inter alia, to remove the defendants 
from the management of certain tnim 
lands and to appoint other managers. The 
grant was not made by the Sovereign power 
but was conBrmed by the British Govtrn- 
meat. The Court held, in accordance with 
the view taken in Panchajiadayyan v. Nila- 
kandnyyan (3), that assuming that the con- 
tirraation by the Government of the pre¬ 
vious grant amounted to a re-grant, it 
could not be said that the giving of the 
land free of revenue was a grant cf land 
revenue so as lo bring the case within 
the provisions of the Pensions Act.” 
Freedojn from liability to land revenue is not 
identical with holding a grant of land 
revenue, any more than the extinction of an 
easement by becoming 8rle proprietor of the 
property servient as well as dominant, is a 
grant of an easement. The land revenue 
arising from a man’s own holding, when it is 
remitted and the land pays nothing, is rather 
extinguished than granted. See Bah3)i Hart 
V. llaiarnm Ball’ll (5). It may bo that 
if the land itself i.s granted without any 
distinct grant of the revenue thereon, the 
case would not come within section 4. But 
the observation that the relinquishment of 
the revenue due on land previously subject 

[li) 7 M. 191. 

(4) 21 M. .310. 

(5) 1 B. 75 at p. 81, 
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to it is not tantamoanfc to the grant of the to the grantee. They refer to section 3 
revenue is more questionable and is opposed to which states that land revenue includes any* 
the decision of this Court in Peria Kovil thing payable on the part of tfie Govern- 
Kalavi Appnn v. A. Pulliah Ohetty (2). Land tnenb in respect of any right, privilege, 
revenue is not a servitude attaching to the perquisite or office. The object of the 
land. The kudivaram and raelvai'am are definition was merely to include payment to 
distinct interests constituting the totality of be made by the Government and not to 
ownership in the land. The revenue is not confine the expression' grant of money” to 
a servitude on property which belongs to the such payments. We ate unable to accept 
kudivaram holder. The case i.^, however, this re-stricted interpretation of section 4. 
not similar to the present one as there was I'b® decision of the case, however, is rested 
apparently no distinct grant of land revenue authority of Oauptt Rai v. Annnd liao 

in that case whether PauchaJiadayyan v. Ni'a- ('). and proceeded, therefore, on tlie ground 
hxndoyyan (3) and Kionara Tirumalai Nai’cv. that tlie grant was of the land itself and not 
Rnngam Tirumalu SaJiri Naik f4}, are re- of the revenue thereon. In Gannaiyan v 
concilable with Ramav. Subba(l) or not they Kamakchi Ayyar (10), Bashyam .tyengar, 
do not for the reason already mentioned alTect J » observed (page 315) that“claim 9 in re.spect 
the decision to be come to in the present case, of per.sonal which have not been enfran- 

Bahaji llari v. R xjaravi BaUnl (5), and ohised, are exempt from the cognizance of Civil 

Ravji Narayan Mandlik v. B.tda.u Bapnji Courts and may be adjudicated upon only by 
Besai (6) were similar to Panckanadoyian v. the Governor in Council or otiier executive 
Nilakandayyan (3), and Kumara Tirumolai authority.” The respondent contends that 
Natk V, Rangarn 'liiumalai SrturiIPaikiA) and learned Judge adopted the view taken in 

decided merely that where the grant is of the case in v. Suhba (J), Whether it 

the land itself section 4 of the Pensions Act 'vas the intention of the Legislature to shut 
does not apply. Our attention was drawn to out from*the jurisdiction of the Civil Courts 
the fact that in the latter case, in a letter claims relating to the kudivaram right 

accompanying the sanad and written to the ^-^so, where both the kudivaram and the 
Desathikaris and Deshlekhakes, the present raelwaram are granted by the Government to 

and future patti (taxes) was said to be the same person, and whether such 
granted to the Cnamdnr as in Exhibit L, in intention lias been effectively carried out 
this case. But the sanad itself did not section 4 of tlie Pensions Act. it is not 
mention the patlis. See page 524. And it necessary for u.s to decide in this case. As 
was contended by the defendant in that read Exhibit L, there was a distinct 

case that there was a distinct grant of the grant of the land revenue, apart from a grant 
revenue of the land. Ganpat Rao\. Annnd Rao of the kudivaram right. The suit, therefore 

(7) was also similar to Panc'nanadnyyan v. rebates to a grant of laud revenue, and it 
RilakandnyyaniS). So also was Gonpit Rno v. relates only to the land revenue. Wo are 
Annnt liao (8). in the latter case, tlie therefore, of opinion tliat tiie suit is barred 
Privy Council did not definitely, decide the section 4 of the Pen.sions Act. We 

poiut, although their Lordships’ observations dismiss the appeal with costs, 
might show that, if the grant was of the Appeal No. 188 of 1£0S follows, and is 
land itself and not of the revenue, section 4 dismissed with costs. 

of the Pensions Act would not be applicable. Appeals dismissed. 

In Matinu Lnl v. Fuzal Imam (9), also, (10) 20 M. 33!). 

apparently the grant was of the land itself. 

The learned Judges, Richards, C. J,, and 
Bannerjee, J., were apparently of opinion 
that section 4 would apply only where tlie 
land revenue is payable by the Government 

(6) 1 fi. 023. 

17) 28 A. 10-1; A. W. N. (1905) 200. 

(8) 32 A. 148; 5 Ind. Cas. 689; 14 C. W. X. 310; 7 
M. Li. T. o3; 7 A. L. I. 165; 11 0, L. J. 28); 12 Boiu. !.«. 

R. 267; 20 M. L. J. 164. 

(9) 33 A. 580; 10 Ind. Cas. 353; 8 A. li. J. 092. 
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PUNJAn CHIEF COURT. 

Civil Afplicaiion’ No. of 1912. 

Apiil 1, 1912. 

Prefeni: — Mr. Justice Chevis. 
ywjmi RADHA BALAR SiNGH- 
Plaimiff—Petitioner 

versus . 

SEWA RAM AND OTHiiR.s— Defendants — 

Respondent.s. 

Sfoi/ of c.ri'cuftu:! — S'l^cient c'lusc—Suhatantifil in- 
innj—Ciril Proceilure Co^h' (Act I' 0 /1908), 0. XU, 

r. ~i. 

fti an ajipeal from a ilocree in .a suit for a declara¬ 
tion that certain property is not liable to attachment 
and sale in execution of a tlecree, the .Appellate I’ourt 
(;ati audsiioiild stay execution of that ilcci’Oe inasmuch 
as tttheru'ise it would be dilKcuU for the chiiinant to 
recover the property in the event of In's succccdin"- 
in the appeal. 

S'anl'tnil liluujirtiii Knur v. liuni Honinm Kani\ 82 
P. H. 1910; lli^ P. W. P. 1910; 149 P. L. U, 1910: 7 
Ind. Cas. 1017, referred to. 

In such a case, tito pro))ei'ty should remain under 
altaciiment pending decision of tlie appeal. 

ApplicalicMi, under Order XTj!, rule 5 of 
tlie Civil Proceduie Code, for .stay of execu¬ 
tion proceedings pendingr decl.sion of the 
appeal case noted above by the Chief Court 
of the Punjab. 

The Hon’ble Jlr. ShaH, for the 

Petitioner, 

Mr, Nmiil LoJ, for the Respondent.^. 

JUDGMENT.—Tliis matter arises out of 
a suit ill whicli Sewa Ram and Ram Cfiand 
got a decree dated 10th March 1908, for 
Rs. 3,200, with lien on certain property 
mortgaged, again.sfc Durga Persbad. In 
execution, pioperty wag attached. Radha 
Balah Singti, son of Durga Parshad, brought 
an objection which was di.sinissed, and then 
brought a regular suit which also failed, his 
claim being dismis.sed with coats. An appeal 
lodged by Radha Balab Singb is now pending 
in this Comt. 

In my order of 17th January 1912, which 

was ailordd* for stay of execution, 
I have not clearly stated whether the decree 
of 10th March 1908, or the later decree is the 
one of which exfcution is to be stayed. But 
tlie later decree is one which can only be 
executed fui costs, and the application for 
Ktay of execution speaks of giving security for 
tlie deiietal amount and cosis. 

If the pu'peity which Kiuilm Balab Singh 
is suing for is soldaiid passes into other hands, 
it will be didicult for him to recover it even 
il he succeeds in his appeal to this Court. I 
certainly think execution should be stayed in 


such a case, and I have no doubt that I have 
power to order stay of execution of the 
decree, dated lObh March 1908 [tide 
Sardarnl BhagwanKaxtr v. Bani RarnamKaur 
( 1 )]. The property is already under attach- 
III?nt, so I am told; so it is itself suflBcient 
security for (be decree of 10th March 1908. 
As for the 2nd decree petitioner, has furnished 
security. 

The ra’prr^e order of 17ih January, 1912 
is accordingly confirmed. The property will 
not be sold pending decision of appeal but 
will remain under attachment. 

Stay of e.xecufion granted. 
tl) 82 P. R. 1910; 122 P. W. K. 1910; 149 P. L. R. 
1910; 7 Inch Gas. 1017. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 425 op 1911. 

June 24, 1912. 

Present: —Mr. Justice Karamat Husain aod 

Mr. Justice Tudb.All. 

CHAJJU MAL AND OTHERS— Plaintiffs — 

Appellants 

versus 

NATHAN— DeFENDANT — Respondent. 

Hindu Laiv —Joint ffimily—Suit 0)i « movfgnye by 
monnycr of the family — Parties — N^on-joindcr—Smt, 
maintninahilitij of. 

A suit on A mortgage brought by some of the mem¬ 
bers of a joint Ilimlu family iu their capacity as 
managers, does nut fail because the other members of 
the family arc not impleaded as parties. 

Madait Lot v. Kisheu 9 A. L. J. 8-i4; 15 Ind. 

Gas. 138, followed. 

Second appeal from the decision of Addi¬ 
tional Judge of Meerut, dated the 27th March 
1911. 

Dr. iS. C. Bunerii, for the Appellants. 

Mr. -U. L. Agarwnhi, for the Respondent. 

JUDGMENT.—This wag a suit upon a 
mortgage, dated the 15th of March 1S90, 
executed in favour of the predecessor-in in- 
tere.st of the plaintiffs. Three sons of the 
original mortgagee brought the suit. An 
adult and a minor member of the joint 
family were not made plaintitfg. The Court 
of fiist instance treated the suit by the 
plaintiff.s as by the managers of a joint 
Hindu family and gave them a decree. On 
appeal, the lower Appellate Court decided 
all (he other points raised in the appeal in 
favour of the plaintiffs and came to the con¬ 
clusion that the adult son and minor grand¬ 
son were necessary parties and (hat as they 
were not impleaded within the period of 
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limitation, the defect was fatal to the suit. 
The son and the grandson in the lower 
Appellate Court filed an affidavit to the effect 
that the plaintiffs had instituted the suit 
in their capacity of the managers of the 
joint family. But the lower Appellate Court 
thought that that affidavit was too late. 
In second appeal, it is urged that the suit 
was instituted by the three plaintiffs as tlie 
managers of a joint Hindu family and that 
the case was covered by the recent Fall 
Bench ruling of tliis Court in M'tdvi Lil v. 
Kishen Singh (1), Though the plaintiffs did 
nob state in so many words that they were 
suing in their capacity of managers, yet the 
tenor of the whole plaint leaves no doubt in our 
minds that they did sue in that capacity. In 
this view the omission of two members of the 
family from the plaint was not fatal to the 
suit. We, therefore, set aside the decree of 
the lower Appellate Court and restore that 
of the Court of first instance with costs 
which in this Court will include fees on the 
higher scale. 

Appeal accepted. 

(1) 9 A. L. J. 84t; 15 Ind. Cas. 13S. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 90 of 1910. 

April 18, 1912. 

Present'. — Mr. Justice Ratfcigan. 

GURMUKH SINGH and anothek — 
Plai.ntjffs—Appellants 
versus 

PUNJAB SINGH and others—Defendants 

—RESPONDE.NrS. 

Citstom — AUcuntion-'^ Snit to contest v-itiAitg nj morf- 
ynye bi'ought bij one son and grandson — I-'iject of nihi'r 
descendants (idniittinij alien ition—lloldiifj unable to 
support alienor's large familg. 

Ill a suit to contest an alionatnm of ancestral land 
by a Jut, brought by one of In’s sons jiiid a grandson, 
the facts that they dcdaycd for nine years in bringing 
the suit, that otiior sons and grandsons had not joined 
and had adtnittcd the validity of tho alienatii>n. and 
that the hoUling wasunal>!e tosupport tho largo I'aniily 
of tho aliotior, constitute strong cridonee in stipport 
of the alienation. 

Second appeal from tha order of the 
Divisional Judge of Amritsar Division, 
dated the 30-h day of October 1909, 
reversing that of the Honorary Mimsif of the 
l.st cla.'JS, Gurdaspur, dated the 15'h day of 
July 19C9, decreeing the plai’jtitl’s claim. 


Pandit Ram Bhaj Datta^ for the Appellants. 

Mr. Nnnd LuZ, for the Respondents. 

JUDGMENT.—In this case, one son and 
one grandson of a man, named Sant Singh, 
challenged a mortgage effected by the latter 
in 1900. Both Courts are agreed that Sant 
Singh found it impossible to maintain himself 
and his family from the land in dispute, and 
that the said land wrs at various times mort¬ 
gaged to different persons. The Munsif found 
that necessity and consideration had both been 
proved in respect of Rs. 1,150 out of the 
total of Rs. 1,300 and that the mortgage was 
binding on the plaintiffs pro tinto. The 
mortgagee alone appealed to the Divisional 
Judge, who held that the full amount of the 
mortgage-money had been actually paid, and 
that there was no reason to doubt the neces¬ 
sity of the mortgagor in effecting thj aliena¬ 
tion. He accordingly accepted the appeal 
and dismissed the suit with costs throughout. 
He also held that the suit was premature as 
the mortgage was expressly made nob redeem¬ 
able until the expiry of 2) years. 

The plaintiff has preferred an appeal to this 
Court and I have heard arguments at some 
length on his behalf. I am not, however, 
convinced that the finding of the lower 
Appellate Court should be set aside It is 
quite clear from tlie judgments of bith 
Courts that the hnd was unable to support 
Sant Singh, who had a wife, four sons, and 
several grandsons, and the very fact that one 
son, Ginga Singh, and one grandson, Jagat 
Singh, have refused to join the plaintiff and 
have admitted the validity of the mortgage as 
a whole, is a strong ple^e of evidence in 
support of the mortgagee. There is also the 
fact that the morigage was executed in 1900 
and that the plaintiff.s Tuade no attempt to 
cojitesb it for nine year.s. It is also significant 
tlmt the plaintiff himself lias mortgaged this 
land to one Bhag Singh and that the terra of 
that latter mortgage is 30 year.s. I see no 
reason, therefore, to interfere with the 
decree of lower Appellate Court and I dismiss 
this furthei appeal with co.sts. 

Appeal dismissed. 
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KHlTlSH CHANDRA LAHIRI V. GBUPA HAZRA. 

CALCUTTA HIGH COUaX. 

Second Civil Appeal No. 1153 op 1909. 

Jane 9, 191*2. 

Present :—Mr. Justice Sharfuddin and 

Mr. Justice Coxe. 

KHiTlSH CHANDRA LAHIRI— 
Plaintjkp—Appellant 


versus 

GERPA (IAZ11A—Dependant—Responde.st. 

Lundlord und tenant—Rent ^‘taied in kabulvat — 

• 

Pui tiiivn kei>t in iibeijanre or liajiit for certain -year.-- — 
Landlord ruiny for fall amon iit—Knltancemeni—Bcnynl 
Tenancy Act ( Vill i>f 18H5), s. 20. 

In ii kahn'ijfit, it was statcil tliat the rc'ut of tlie 
lioUliiiir was Ks. 23 oiM. lhat lU. 1 t o<Kl was to ho 
kept in aheyanee ami that for three ye:ir.s, tho tenant 
wonhl he liable to pay lls. 8ochl. At the eml of that 
time, he was to take a fiesh settlement and exo- 
euto a fresh l:<ibnlij<tt ami it’ lie did not do so, he was 
to he liable for rent at the rate of h.s. 23 odd. .\fter 
the expiry of the period, iic fresh settlement liaving 
boon taken by the tf'uaut, the lamllord sued for rent 
at ti'.e hi^'lMM’ tunounl; 

Held, that rent bein;' defined as what was lawfully 
payable in money, the amount payable duriny; the 
lirst three years of the tenancy was Ks. 8 odd; that if 
at the eml of timt tinii? tlie lamllor<l de.sired to realise 
rent at Us. 2<, lhat was cnlianeeincnt of the rent; that 
the stipnlatlnn.s in the kahnhi'it were a mere ilevice to 
defeat the provi.-ions of s(*ction 25) of the Ileng;al Ten* 
nnev .Act, and that the lamllord was entitled ton ilec- 
ree for rent at Us. 8 o<ld oiilv. 


Appeal fioiu tlie deciee of the District 
Jiul^e of Riinfi:pi>r> dated Marcli lltli, 1909, 
allirtniiig tliat <»f tlie Fitst Mansif of 
Nilphaniaii, datid Septeniber 4fli, 1908. 

Ibibu ftern tlhr,7i<ha for tho Appellanf. 

JUDUMIONT.—T’liis appeal aris a out of a 
suit for rent based on a kabnhjnl dated tlie 
5tb ’Shiglt 1300 P. S. In tliar, hahnUiut, it. 

wms stated tliat tbfc rent of the iiolding was 
Rs. 23 odd. Hint tbe sntn of Rs. 11 odd was 
to be kept in abeyance and t hat for lliree years 
the tenant would bo liable to p.iy the rent 
of Rs. 8 odd. At tbe ead of that time, lie 
was to lake a fresh .settlement ami e.vecute a 
flesh kalmhjiit anil if lie did not do so, be 
was to be liable for rent at the rate of Rs, 23. 

The C'nuits below have held that this 
rai.sing: of the lent from Us. 8 lo Rs. 23 was 
not le^al and have accordingly given the 
plainliiT a dtette f< r rent at the rate of Us. S 
odd. 

riie plaintilT has appealed to this Court. 
It appeals to us that the stipulations in tho 
h<ihnli/‘>f, til which we have referred, are a mere 
device to defeat the provision.s of siction 29 
of ihc Ib'iigal 'I'enancy .Act. Under that 
siciiii), the iiioney-ieLt of an occupancy*rof//af 


BUDHD SJNGH V, BHAQWATI PARSKAD. 

cannot be enhanced by cDntract except 
subject to certain conditions. The rent is 
defined as being what is lawfully payable or 
deliverable in money or in kind, and there 
can be no question whatever that daring the 
three years from 1300-1302, the amount 
payable or dHiverable to the landlord was 
Rs. 8 only. If at the end of that time, the 
landlord desired to realise rent at the rate 
of Ra. 23, it is idle to say that the rent was 
not enhanced. It is clearly the intention of 
section 29 that tenants should not be allowed 
to contract themselves out of the provisions 
of the Act and a landlord cannot be permitted 
to defeat the intention of the Act by inducing 
ignoraut tenants to take his lands on ao 
agreement to pay enhanced rent.s 8ub^eq’leut' 
ly. Cultivators are notoriously lacking in 
foresight and probably could easily be 
tempted by the immediate advantage of 
getting land at a lower rate of rent to enter 
into unreasonable and extortionate agreements 
of this kind. 

Ill our opinion, the view which the Courts 
below have taken in this evse is correct and 
thi.s appeal is di.smissed bub without costs as 
no one appears for the respondent. 

Appeol diimissed. 


PUNJAB CHIEF COURT. 

Second CiV:L Appeal No. Ill op 1911. 

March 29, 1912. 

Prvi'eni: —Mr. Justice Kensington and 
Mr, Justice Chevis. 

BUDHU SINGH — Dependant—.Appellant 

HHAGW.U'I PARSHAD-Pluntifp, 
BABU ram and ANOTHEa — Defendant.^ — 

Respondents. 

Paitncrsliip account ^Plaintiff to prove his own case. 

As n plaintiff has to prove his own case, thoreforo, 
in n p:irt.m>r.ship suit, though tho doi’emlant timy 
have hoen noglig-'iit in not keeping iletaileil uccount 
jiml may possiuly be to blnmo for not proilnciug 
hooks, the plaintiff c.annot siiccl'ccI if he has been, nt 
least, inpinlly nogligont in not keeping np any correct 
iletail of the various works undertaken and of tho 
proliis realiseil thereon. 

SaCvind appeal from the order of the 
Divisional Judge, Ambila Division, dated 
2-1- h October 1910, modifying tliat (f the 
Snbirdiiiate Judge, 2nd class, Ambala, dated 
19l.1i Jaauaiy 1910, decre.-ing the claim io 
part. 
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Bnunn singh t>. bhagwati s/ngh. 

Mr. Nand Lal^ for the Appellant. 

Pandit Rambhaj DatlUy Lala Stingam Laly 
and Mr. Roshan Laly for the Respondents. 

JUDGMENT.—X’hia is an appeal by the 
defendant, Badha Singh, alone against tl^e 
lower Appellate Court’s decree in plaintiff’s 
favour for Rs. 1,600 as against the appellant 
and Ram Diyal who has not appealed, bat 
is represented by a Pleader, as respondent. 
We are satisfied that Ram Diyal is entitled 
to the benefit of Budhu Singh’s appeal under 
the terras of rule 33, Order XLirt, Civil 
Procedure Code, and for practical purposes, 
the appeal is one on belialf of both the 
defendants against whom the lower Appellate 
Court’d decree was pa.ssed. 

The subject-matter of the dispute is a 
rather confused partnership account in 
respect of certain contract work done for the 
East Indian Railway in 1908 by the parties 
referred to above and a third defendant, 
named Balu Ram. The plaintiff’s case has 
been dismissed as against Balu Ram and 
though the present appellant urged in ground 
3 of this appeal that Balu Ham had been 
improperly discliarged from liability, he has, 
in the course of argument, given up this plea 
as hopeless. The appellant’s Coausel had to 
admit that Balu Ram is sepaiately ^uing 
Budhu Singh for his share of the partner¬ 
ship proceeds, and that any dispute tliab 
may be between these two partners will be 
disposed of in that suit. We are, therefore, 
no longer concerned with the original co¬ 
defendant, Balu Ram. 

The two questions, which we are then 
called iu to deal with in tiie present appeal, 
relate to,— 

(1) the extent of plaintiff’s share in such 
contract work as was undertaken by these 
four partners; and 

(2) the amount of capital contributed by 
the plaintiff and of liis share of profits in tlie 
contract work done. 

On the first point, the Sub-Judge passed a 
preliminary decree, dated the 8th January 
1910, finding plaintiff’s share in the partner¬ 
ship at one-fourth. This was adhered to in 
the final decree of the 29ch January 1910, 
and the finding on the point has been accept¬ 
ed by the learned Divisional Judge. Tiio 
plaintiff has not appealed on the point, but 
has urged that it should be re-considered in 
the event of any reduction being made in 
the deciee for Rs. 1,500, passed in his favour 


by the Divisional Court. He has nothing 
to go on beyond certain oral evidence to the 
effect that be and Budhu Singh alone were 
the original contractors in equal shares of 
one-half. No document was drawn up in 
these terms when the work was first under¬ 
taken in May, 1903, iu what is described as 
the Sabzi Manii contract and plaintiff was 
not a party to a later document, dated the 
6th July 1908, in which his share was put 
at one-fourth. We do not, however, attach 
importance to the oral evidence and we 
think it clear that though the plaintiff did 
not execute the document of the 6bh July 
1908, he was well aware at the time of the 
terms recorded thereon and made no sort of 
protest. He continued joining in the part¬ 
nership work notwithstanding that his share 
of the profits was limited to one fourth, and 
we see no reason for going farther into a 
matter which is settled by the concurrent 
findings of the lower Courts. The decision 
on this point appears to us quite correct 
and we cannot allow that plaintiff is entitled 
to more than one-fourth of the profits. 

On the second point stated above, it is 
not seriously in dispute that plaintiff’s share 
of the capital provided by the parties was 
Rs. 907 or that lie has been re-paid Rs. 661 
out of the sum leaving a bainnee diie to him 
in respect of capital of Rs. 24-3 as found by 
the lower Cour.'s. The appellant has indeed 
attempted to show that tfio re payments to 
plaintiff amount to Ks. 1,320 in two items of 
Rs. 6 d- 1 and Us. 656. It is, liowever, quite 
clear from the plaintiff’s receipt, dated the 
19rli May 190:), and from the available 
accounts, that the item of Ks. 656 is included 
in the item of Us. 66-i. The appellant’s 
contention on this point fails hopelessly and 
we find that Rs. 2f3 is still due to plain¬ 
tiff on account of capital advanced. 


In regard to profits, tlie Sub-.Tudge found 
that these amounted to Rs. 2,000 as admitted 
by the defendants. Taking the plaintiff’s 
sliare to be one-fourth, he decreed Rs 500 
as profit, in addition to Rs. 243 on account of 
capital, or Rs. 743 in all, as against an original 
claim for Rs. 1,500. In (he lower Appellate 
Court, there was no clear finding ag to the 
amount of the pi’oflts realised, but the 
learned Divisional Judge assumed, on the 
basis of J.igua v, Gaimla that plain- 
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tiff's share of the profits should be not less 
than Rs. 1,257 and he accordingly raised 
the amount of plaintiff’s decree to the full 
Rs. 1,500 claimed. 

There is nothing definite to go on beyond 
the defendant’s admission that the profits 
realised amounted to Rs. 2,000, and consider¬ 
ing that tlie total capital contributed by all 
the partners was only Rs. 2,700 and tliat 
woik was only proceeding for about a year, 
wo ciinnot believe that the actual profit was 
largely in excess of Rs. 2,000 The plaintiff has 
alleged that the Kast Indian Railway made 
payments amounting to Rs. 7,000, but it is 
clear that these payments represent the 
aggregate of sums due on works undertaken 
successively, and the plaintiif s contention 
that Rs. 4,d00 out of the sum should be 
treated as profit is altogether absurd. We 
do not think that the learned Divisional Judge 
has looked at the matter from the proper 
point of view. The plaintiff has to prove 
his own case and tliough the dafenlants may 
have been negligent lu n )t keeping detallel 
accounts and may possibly be to blame for 


not, producing books, the pUintiiT has been 
at least equally negligent in not keeping 
up any cori’ect. detail of the various works 
undertaken and of the profits realised 
therein. So far as we can .indge, the total 
profit in whicli plaintilT is entitled to share 

cannot liave exc-eded the sum of R^. 2,000 

admitted by defendants, and as both sides have 
been equally negligent, there is no reason 
why piaintilT should be given (U 1.257 as 
profits merely iKmouse he has chosen to bring 

an exaggerated claim. 

Our comdusion is, tlierefore, that tlm sum 
decreed t.(j plaintiif in the first Court should 
not have b’cn enbanced by tlie learned 
Divisional .ludgo. We accept, the defendant’s 
appeal to tliis extent and set aside the decree 
of the lower Appellate Court, and direct that 
tliG decree of the 5ub-Jiuigo for Rs. 74-:l be 
lestorcd as against the defeiidanls, liudbu 
riingb and Ram Diyal only. The suit will 
stand dismissed as against the defendaiit Halu 
Ram. Tim plair.tifi's claim was, to start 
with, much exaggerated and all parties 
concerned are more er less to blame for the 
litigation. Tlie older as to costs will, 

therefore, be tliat the parties .slmll pay tlieir 

own Ihroughmit, including tneir costs in thus 


(loU! t. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 496 of 1911. 

June 19, 1912. 

Present —Mr. Justice Karama*; Husain and 

Mr. Justice Tudball. 

RAM PRASAD— Plaintiff—Appellant 

I erst/5 

JAGRUP— Defendant—Responde.nt. 

Movfgage —Proi'ision not to redeem /or 58 years— 
Whether aHcon.'‘T«onaZ;?e. 

The provision in a mortgage deed that the mortgagor 
would not be entitled to redeem for 68 years is not 
per se a hard and unconscionable bargain. 

Morgan v. Jeffrey^t 1 Ch D. C20; 74 J- P. 154; 20 
T. b. R. 324; 79 b. .T. Ch. 3G0; Bha\eani v. Sheo Bihah 
20 A. 479; A. W. N. (1904) 60; 1 A. b. J. 133; Syed 
dbdul llak V. Ghulam Jilani, 20 B. 677, referred to. 

Second appeal from the decision of the 
District Judge of Benares, dated 10th of 
February 1911, 

Dr. Soitf^h Chandra Banerjee (with him 
M essrs. Qo\ul Prashad and Haribans Sdhai)^ 
for the Appellant. 

Mr. 5, N. Sen, for the Respondent 

JUDGMENT.—The plaintiff’s, father on 
the 19th of July 1899, executed a mortgage 
with possession in favour of Jagrup. One 
of the terra.-i of the mortgage was that the 
mortgagor would not be entitled to redeem 
for 58 years. The mortgagor’s son brought 
an action on the 9th of August 1910 for 
redemption of the mortgage. Ip paragraph 
5 of hi.^ plaint, he stated as follows:—■ The 
defendant has cunningly, fraudulently and 
dishonestly got the period of mortgage enter¬ 
ed as 58 years in the deed of mortgage 
sought to be redeemed, which is most prejudi¬ 
cial and improper and is legally and equitably 
null and void”. The fraud which the plaintiff 
attempted to prove was that a long terra 
was entered in the mortgage-deed without 
the knowledge and consent of the mortgagor. 
The Court of first instance dismissed the 
plaintiff's suit on the ground that there v/as 
non-joinder of parties and that the fraud 
alleged by the plaintiff was not proved. 
The lower Appellate Court alfirmed the dis¬ 
missal. In second appeal, it is utged that 
such a long period as was agreed upon in 
tliis case is unconscionable and hard and 
should, therefoi e, be set aside and in support 
of tliis contention reliance is placed upon 
Morgan v. Jejfreys (1), in which a term of 
28 years was legarded as unreasonable. 

(n (li)lU) 1 Ch. D. 020 ; 71 J. p- 154; 26 T. L. U. 
324; 7‘J L. J. Ch. 360. 
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The learned Vakil for the appellant also 
relies upon Bhawani v. Sheodihal (2). We 
are unable to accept the contention raised on 
behalf of the appellant. The learned Judges, 
who decided Syed Abdul Hak v. ^hulam 
Jilani (8), quote from a Printed Judgment 
in QanesU v. Prahhnkar^ S. A. I^o. 191 of 
1893, decided on August the 12th,1895:—“The 
terms (35 years) may or may not have been 
hard, they were agreed to by adults, and there 
is neither allegation in the plaint nor proof 
in the cause that any undue advantage was 
taken.” In the case before us, there was 
an allegation of fraud which has been held 
by the Courts below not to have been proved, 
and, therefore, the remarks made by the 
learned Judges fully apply to this case, and 
we see no reason to set aside the decrees 
of the Courts below, especially taking into 
account the fact that the period of limitation 
for redemption in this country is 60 years 
while in England it is only 12 years. The 
parties to the mortgage, without any duress 
or undue influence, came to that agieement, 
and, therefore, they cannot be allowed to go 
behind its terms, ft was, however, contended 
that the recitals in the mortgage deed show 
that the mortgagor was a debtor of the mort¬ 
gagee, and that, therefore, the latter took ad¬ 
vantage of the helpless condition of the 
former and made him accept a very hard 
bargain. No suoh case was alleged by 
the plaintiff in his plaint, and ab this stage 
of the litigation, we are not inclined to allow 
him to make a new case. 

A fraud only was alleged but not proved. 
For these reasons, we uphold the decree of the 
lower Appellate Court and distuUs the appeal 
with costs including fees in this Court on the 
higher sc\le. As the suit is prematura, it is 
unnecessary for us to pronounce any opinion 
on the question of non-joinder. 

Appeal dismissed, 

(2) 2G A. 479; A. W. X. (1904) 60; 1 A. L. J. 131. 

(3) 20 B. 677. 


ALLAHABAD HIGH COURT. 

First Civic. ApPEir. No. 3 ok 1911 connected 
WITH First Cjv.l Appeac. No. 2 op 1911. 
February 13, 1912. 

Present-. —Mr. Justice Griffin aud 
Mr. Justice Chamier. 

JAMBU PRASAD —AppeiiLAmt 

versus 

AFTAB ALT KHAN and others—. 

Respondents. 

Registration Act (III of 1877), ss. 32, 33, 87 _ Pre. 

sentation of document for registration by person holding 
general potoer-of-attorney, validity of—Evidence Act (I 
o/ 1872), 5. 114— Presumption in favoitr of validity of 
registration—Presence of executant of document at the 
time of registration, effect of. 

A Court will presume that a registered doenmeut 
was presented for registration by a person duly 
authorized under tlie law. But this presumption may 
be rebutted 

Where a document was proved to have been pre¬ 
sented for registration by a person holding a general 
power of attorney, not authenticated in the manner 
px'escribed by section 33 of the Registration Act 
and not authorising its holder to register documents: 

Held, that the presumption in favour of the validity 
of registration proceedings was rebutted. 

The provisions of sections 32 and 33 of tlie Regis¬ 
tration .Act are not open to a lax interpretation and 
the fact that the executant of a document was present 
anil a Imitbed e.xecntion when it was registered does 
not justify the inference that he was present at the 
luoment when the docutiieiit was actually presented 
for registration. 

\Vliere a doenmeut w.is presented for registration 
by nkarin'iit (agent; of the executant and no attempt 
was made to prove that he did Jiot hold a proper au- 
tliority to present it: 

Held, thattlie presumption in favour of the validity 
of the regisr.ralion p.\>cej.lingj must bj given effect 
to. 

Fir.^t appeal frjm a decree of fche Subjrdi- 
uvte .Judge of Stharaapar. 

The Hoa’ble Dr. Smiiar Lzl (with, him 
Mr. Mntilal Nehru), for the Appellaut. 

Mr. B. E. O'Couor, (with him Hessra. 
Abdul Raoof, Nehal Gh-md and 8. A. Haidar)^ 
for the Respoudents. 

JUDGMENT.—This appeal arises out of 
a suit for sale on two mortgages; the first 
ereju^ed on the 2'id July 1SS2, by Muhara- 
niil Ilias Khan, now deceased, the father of 
defendant No 1 and the husband of defend¬ 
ant No. 2, and by one Sayed Muhammad 
Khan, now deceased, who is represented by 
defendant No. 1; and the second executed on 
the 25th October 1852, by defendant No. 1 
aod Sayed Muhammad Khan, now represented 
by defendant No. 1. Defendant No. 3 has 
been joined as a puisne mortgagee. 
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The sail was defended on various grounds; 
among others, on the ground that the docu¬ 
ments on which the suit was based bad not 
been validly registered according to law. 
The learned Subordinate Judge framed the 
following issue:— 

Whether or not the documents in suit had 
beed presented for registration by persons 
authorised to do so; and whether or not they 
had been validly registered; and whether or 
not they affected the property sought to be 
sold; and whether the claim for money was 
time-barred? 

The Court below has found that the regis¬ 
tration of both documents was invalid, and 
on this ground alone has dismissed the suit. 

The plaintiff appeals. 

The material portions of the registration 
endorsements on the two documents are as 
follows: — 

On the mortgage deed of the ‘2nd July 

18S2, 

"Present:—Narain Singh, Sub-Registrar 
of Sabaranpur. 

This document was presented in the otfice 
of the Sub-Registrar of Tahsil Sabaranpur, 
on Tuesday, the 11th July 1832, at 8 r. m. 

Dated tlie 11th July 1SS2. 

(Sd.) Nathu Mai, General Attorney of Lala 
Mittar Sen, 

Signature of the Sub-Registrar, 

Nawab Sayed Muhammad Khan, aged 50 
years, and Aluhammad Ilias Khan, aged 35 
years, son of Muljammad Sardar Khan, sect 
Afghan llaraich, occupation zemin/Iars, Raises 
and residents of Kasba Sabaranpur, identified 
by Kao Muhammad Ali Khan, Hajpnt, aged 
35 years, occupation R- ii's and Resi- 

dent of Ma?iza Sakiaiida, Tahsil Kooikee, and 
Sayed Tawangar Ali, son of Sayed Kabir 
Ali, aged 50 yeais, Mukhtar of the Court, 
resident of Kasha Sabaranpur, who are known 
to roc personally, admitted the execution 
and completion of this document and received 
at this time in rny presence the sum of 
Up. 59,000 in canh as per detail given in this 

docurr'.erit. 

Dated the 11th July, 1882. 

Signature of the Sub-Registrar. 

(Sd ) Sayed Muhammad Khan, in auto- 
giaph. 

(Sd.) Muhammad Ilias Khan, in auto- 
i>i aph.—Witnesses. 

(Sd.) Muhammad Ali Khan. 


(Sd.) Tawangar Ali Khan, Mukhtar of the 
Court.’* ^ 

On the mortgage-deed of the 25bh October 
1892; — 

"Present.—Munshi Anand Singh, Sub-Re¬ 
gistrar, Mania Bakhsh {karinda) (agent), 
presented this document in the o(Bce of the 
Sub-Registrar of Talisil Sabaranpur, to-day 

(Wednesday), the 26th October 1892, at 
1 P. M- 

Signature of the Sub-Registrar. 

(3d.) Maula Baksb, kariiuhi, in autograph. 

Nawab Sayed Muhammad Khan, son of 
Sardar Khau, aged 65 year.s, and Aftab Ali 
Khan, sou of Muhammad Ilias Khan, aged 
2t years, by occupation zemindars^ residents 
of Stharanpur, .sect Pathan, residents of 
Mo\<dhi Nawabgunj. admitted the execution 
and completion of this decument. I am 
satisfied as to (the identity of) these execu¬ 
tants. Ttie document be made over to Nathu 
Mai 'Karinii' (agent). 

Dited 26th October 1892. 

Signature of tlie Sub-Registrar. 

(Sd.) Sayed Muhammad Khan, in auto- 

graoh. 

(Sd.) Muhammad Aftab Ali Klian, in 
autograph.” 

Section 32 of the Registration Act, III 
of 187 7, the Act then in force, is as fol¬ 
lows:— 

”32. IC.vcept ir) the cases mentioned in sec* 
tions 31 and 89, every document to he regis¬ 
tered under this Ac', \Yhether such legistra- 
tioii be compulsory or optional, shall be 
presented at the proper registration office, 

“by some person executing or claiming 
iindei' the sa.me, or in tlie case of a copy of a 
decree or order, claiming under the decree or 
order, or by the representative or assign of 

such person, 

“or by the agent of such person representa¬ 
tive or assign, duly authorised by poiver-of- 
attorney executed atid authenticated in 
manner hereinafter mentioned.” 

The material portions of section 33 are as 
follows: — 

"33. For the purposes of .section 32, the 
powers-of-attorney next liereinafter men¬ 
tioned shall alone be reeigui/.ad (that is to 
say) — 

"(a) if the principal at the time of execut¬ 
ing the power-uf-attorney resides in any part 
of British India in which this Act is for the 
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time being in force, a power of attorney 
exeoated before and aafchencicated by the 
Registrar or Sub-Registrar within whose 
district orsub-distriofc the principal resides. 
******** 

Any power of attorney mentioned in this 
section may be proved by the production of 
it without further proof when it purports on 
the face of it to have b38Q executed before 
and authenticated by the person or Court 
hereinbefore mentioned in that behalf.” 

In both the documents in suit, Lala Slitter 
Sen (now represented by plaintiff), in whose 
favour they were execited, is described as a 
resident of Saharanpur. It is not alleged 
that at the time of ex^^cution of these docu¬ 
ments, Lila Mitter Sen resided elsewhere 
than at Saharanpur. The validity of the 
registration of the documents was impugned 
by the defendant No. 1 on the ground that 
they were presented for regi.stration by 
persons not qualified under the Registration 
Act to make such presentation. The regis¬ 
tration endorsements show that in the case 
of the mortgage-deed of 1882, it was pre¬ 
sented by one Nathu Mai, described as tlie 
General Attorney of Lala Mitter Sen, and 
in tho case of the mortgage of 1892, that it 
was presented by one Maula B.ikbsh, des¬ 
cribed as karinda (agent). 

There is on the record no power-of-attorney 
in favour of either Nathu Mai or MaulaB.ikhsh 
such as is required by section 33 (a). 

In appeal, it is contended on b?half of tljs 
appellants that every presumption should bo 
made in favour of the validity of the registra¬ 
tion proceedings, an 1 tiiat it should bo pre¬ 
sumed that the Sub-R<»gistrar li.id in each 
instance satisfied himself that tho document 
was presented for registration by a person 
duly authorized under the law. Reliance is 
placed on the observ.ations of their Lordshipi 
of the Privy Council in Mukammi'l Ew>iz v. 
Bin Lil (1):— 

Undoubtedly, it would be a most inon- 
venieut rule if it were to be liid down 
generally that allCourts, upon the production 
of a deed which has the Registrar’s end)rse- 
meat of due registration, shouid he called on 
to inquire, before receiving it in evidence, 
whetlier the Registrar had properly per¬ 
formed his duty. Their Lordships think 
that this rule ought not to bo thus broadly 


laid down.If the registration could 

at any time, at whatever distance of time, be 
opened, parties would never know what to 
rely on, or when they would be safe.” 

We have been further referred to two 
nnieported decisions of this Court in a First 
Appeal No. 210 of 1910, decided on the 
10r,h January 1912, and in Wilaiti Begam v. 
F'jzal Hussain (2). The facts of neither 
case bear any resemblance to those of the 
case before us. In First Appeal No. 210 of 
1910, the Court said: — 

In onr opinion, the production of the bond 
with the certificate of due registration ea* 
dorsed there )n raised a strong presumption 
in favour of the due registratioa of the bond, 
and that in the absence of clear proof that 
the requirements of law were not complied 
with, the Court was bound to admit the 
documents in evidence. Section 114 of the 
Kvidence Act onpled with section 60 of the 
Registration Act seems to us to be abundant 
justification for the propo.sition.” 

Conceding the existence of the presump¬ 
tion ontendel for by the learned Advocate 
for the appellant, we have to consider the 
evidence by wliich the resp)ndent sought to 
rehut tliat presumption They called the 
Sub-Registrar of Stharanpur to produce the 
register of powers of-attorneys for the 
Siharanpur division from 1878 to 18S6. 
The Sul) Regi.strar appeared as a witness. 
His evidence prlntel at page 1 of the re¬ 
spondent’s b-)ok shows that he produced in 
Court Register No 4 of 18?2. That register 
ontaineJ a general po.ver-of-aftorney regis¬ 
tered on the 19th of July 1882 (13 days 

before the execuMon of the mortgage-deed of 
18?2) executed by Lala Mitter Sen in favour 
of Nathu M:il. The power of attorney did 
not authoi'ize Nathu Mai to register docu¬ 
ments on behalf of fjuli Jlitter Sen nor was 
it authenticated in the manner pre.scribed by 
section 33 of the Registration Act. 

Ti e evidence of tills witness was recorded 
on the 30th August 1910. The suit was not 
decided until the 26th September 1910. 
The plaintiff, therefore, had ample time in 
svliicli to liavo a thorough search made in 
the roxuvls of tl.e registration office. No 
other p .wer of aOorney ex-pt that deposed 
to by the Sub-Registrar has come to light 
It is contended on behalf of the appellant 

(2) 13 Tud. Ctis. 961; 9 A. L. J. 148. 


(1) 4 I. A. 166} 1 A. 465. 
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that the respoadents have not exhausted 
every po.>sibiUry» bat we must hold never* 
t.lieless that tlie respondents have established 
by evidence the existence of a very strong 
probability that J^athu Mai held no such 
power of attorney as would authorise him to 
present documents for registration, and that 
in respect of the deed of 1832, the respondents 
have succeeded in rebutting the presumption 
in favour of the validity of registration pro¬ 
ceedings. 

With regard to the deed of the 25th Oc¬ 
tober 1892, the matter stands on a different 
footing. The registration endorsement sliows 
that the document was presented for regis¬ 
tration by one Maula Bakhsh described as a 
karinda (agent). In paper No. 213 a peti¬ 
tion filed in the Court below on behalf of the 
respondent No. 1, it was stated that Maula 
Bakhsh was not a general atlorney He 
appears to have bean employed as a kirindi 
(agent) by the executants of the bond. No 
power-of-attorney in his favour is on the 
record, nor is there any evidence that any 
such power-of attorney exists. There is no 
proof of any search having been made for 
powers of attorney between 1883 and 1892. 
In the case of the mortgnge-deed of the 25bh 
October 1592, therefore, we must give effect 
to the presumption in favour of the validity 
of the registration proceeding.s. 

It was further contended on behalf of the 
appellants that the substancs of the proceed¬ 
ings before the Sub-Registrar should be 
looked to, and that it was immaterial by 
whose hands the document reached that of 
the Sub-Registrar, provided there were per¬ 
sons present before that official who were 
qualified under the law to have the document 
of 1882 registered. It is pointed out that 
the regietration endorsement on that docu¬ 
ment shows that tlse executants were present 
before the Sub-Registrar and admitted t he 
execution of the document. We were also 
referred to the evidence of one Gobind Rai, 
a witness called by the plaintiff. He was an 
attesting witness to the document. He .says 
that he was present at the registration and 
that the executants asked Nathu Mai to 
present the documents before the Sub- 
Regisliar. Tlie learned Subordinate Judge 
dill not believe hi.s evidence. He was pro¬ 
duced on the 2lst 8epternbor 1910, (by 
wbicli time the plaintiff had realised that 
Nathu Mai was not duly authorized to pre¬ 


sent the document for the registration), no 
doubt, with the object of showing that Nathu 
Mai had handed the docnment to the Sub- 
Registrar at the request of the executants. 
We think it impossible for him to remember 
such a trifling incident after a lapse of 23 
years, and we dy not accept his evidence. 
As to the other branch of the argument for 
the appellant that the executants who were 
present at the registration oflSoe should be 
regarded as the psrsms presenting the 
document for registration, there is the initial 
obstacle in the way of the appellant that 
the registration endorsement shows that it 
WAS praseuted by Nathu Mai. It has not 
been proved in this case that the executants 
were actually present when the document was 
presented for registration. Their presence 
in the offics of the Sub Registrar at that 
pirbicolar m^ nenb of time cannot bs inferred 
from the registration endorsement. The only 
inference that cm bo drawn from that en¬ 
dorsement is that the executants attended 
the Sub-Rogistrar’s office on the same day as 
the document was presented. The argu¬ 
ment on behalf of the appellant is iu effect 
that it doe.s not really matter by whom the 
document was presented for registration pro¬ 
vided the executants appeared before the 
Sub-Registrar and admitted e.xecution. The 
provisions of sections 32 and 33 of the 
Registr-ation Act III of 1877, are not 
open to this lax interpretation. In Mujih* 
un-nis.i'i v. Ahlur It'ihim (3), their Lordships 
of the Privy Council observed. 

“When the terms of section 32 are con¬ 
sidered with due regard to the nature of 
registration of deeds, it is clear that the 
power and jurisdiction of the Registrar only 
come into play when ho is invoked by some 
person having a direct relation to the deed.” 

In this case, we have found that the mort¬ 
gage-deed of 1882 was presented by Nathu 
Mill, a person who had no authority to pre¬ 
sent the document for registration. In view 
of the observations of tlieir L>rd3hip3 of the 
Privy Council, set out above, wo are unable 
to hold that this initial defect, if it can be 
said to be merely a defect, can be held to be 
cured by the sub.sequent admission of 
execution by the executants. Nor can we 
hold that the provisions of section 87 of the 
Act can bs invoked in aid of the validation 

(3) 23 A. 23.3; 11 M. h. 3. 58; 5 0. W. N. 193; 3 Bora 
L. R. 154; 28 I. A. 15, 
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of registration proceedings done in violation 
of the express provisions of sections 32 and 
33 of the Registration Act. 

We, therefore, dismiss the appeal in so far 
as the suit on the mortgage-deed of the 2Qd 
July 18S2, is concerned. We allow the ap¬ 
peal in so far as the suit on the mortgage- 
deed of the 25th October 1892. is conesrned. 
The respondents will receive their propor¬ 
tionate costs in both Courts in so far as they 
have been successful. The costs of the 
appeal in so far as the suit on the second 
mortgage is concerned will be costs in the 
cause. We remand the case for decision 
on the merits, in respect of the moitgage- 
deed of the 25th October, 1892. 

Decree reiersed: Cause remanded. 


CALCUTTA HIGH COURT. 

Civil Rcle No. 4125 op 1912. 

July 22, 1912. 

Present '.—Mr. Justice Mookerjee and 
Mr. Justice Holrawood. 

SAILENDRA NATH MOOKERJEE — 

Defendant— Petitioner 

t ersns 

RAM SUNDAR GHOSH— Plaintiff — 

Opposite Part?. 

Civil rrncvilnre Code (Act V of lOOS;, s. 20 cl. (c)— 
CmtHe of action, nccrunl of—Pnrtica re.<idvnt of place 
ivhere nioncy advanced — .•ib.<vnrc of atjrecnivut tit re-paif 
at i/tlier place— Prcstiinf fion that inoncij to he w-paid 
u'lierc transaction took place — Jnri.'idirtion of Court 
—Contract .let {IX of 1872), 40, 50. 

Ill a hat-chiia, on which a suit was brought, the cre¬ 
ditor WHS described as resi<U‘nt of 8. wiihiu the juris¬ 
diction of t)ie Katwa Court, the money was alleged to 
have hecii advanced at S , and the parties at the time 
of the loau were residents of that place; 

Held, tJiat the money was presumably rc-payable 
at 8'. where it. w.as advanced ami where tlie parties 
resided at the time of the transaction, aud the Court 
at Katwa only had jurisilictioii to take cogtiizunco of 
tho matter in the absence of any proof of any agree- 
ment for re-payment of the money at some other iduco. 

Section 49 of the Contract .Vet does not apply whero 
the money is payable on demand and not “without 
application by tho j>romi.-.ee.’’ 

liaman Chetfiijar v. Gop.ib/c/mn', 31 M. 223 at p. 228 
4 M. L. T. 97 followed. 

Section 50 of the Coutiact Act merely lays down 
the elementary rule that a promifor is discharged 
from liability if lie jierforms the promise in a manner 
or at a time prescribed or sanctioned by the promisee. 


Rule against the decree of the Small Cause 
Court Judge of Bard wan, dated April 24th, 
1912. 

Babu Hemendra Nath Sen^ for the Peti¬ 
tioner. 

Babas Bipin Bihari Ghosh (Junior), Khet- 
ter Mohan Sen and Bankim Chandra, Mukherji^ 
for the Opposite Party. 

JUDGMEN^T.—We are invited in this 
Rule to set aside a decree of a Court of 
Small Causes on the ground that it was made 
without jurisdiction. The plaintiffs sued to 
recover money due on a hat chtta alleged to 
have been executed in their favour by the 
defendants on the 29th January 1910. Mone¬ 
tary transactions between the parties and 
their predecessors appear to have been of 
considerable standing. The original hat-chita 
was granted in favour of the father of the 
plaintiffs. In that hat-chita^ the parties were 
described as residents of Shibloon (within 
the jurisdiction of the Court of Katwa), and 
in the hot-chita on which the suit is brought 
the creditors are similarly described as resi¬ 
dents of Shibloon. The money is alleged to 
have been advanced at Shiblo in; the parties, 
at the time of the loan, were residents of that 
place where their ancestral housesare situated. 
Prima facie, therefore, the Court at Katwa 
has jurisdiction to take cognizance of the 
matter, under section 20 clause (c) of the 
Code of Civil Procedure, 1908. The plain¬ 
tiffs, however, asseit that they are entitled to 
maintain the suit in the Burdwau Court, 
because the cause of action arose within tho 
jurisdiction of that Couit. One of ihe 
plaintiffs now resides in Burdwau and 
practises there as a Pleader, and it was 
sought to be proved in the Court below that 
there was an agreement for payment of the 
money at Burdwan. The Small Cause Court 
Judge, however, has not expressly found that 
there was such an agreement although he 
has noticed this allegation on the part of 
the plaintiffs. In the plaint itself, it is not 
assorted that at the time of the loan the 
parties agreed that the money should be 
re-paid, not where it was advanced but at' 
Burdwan where one of the creditors resided. 
In the notice of demand sent on the I5th 
January 1912, there is no allegation of such 
an agreement between the parties. Under 
these circumstances, it is fairly clear that 
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the plaintiffs have failed to establish that 
the Bardwan Court has jurisdiction. 

The case before us is very much stronger 
than that of Baynnn Chetthjir v. Gopnlach^ri 
(1). There, a promissory-note payable on 
demand was made at Tanjore and no place 
was fixed expressly or impliedly fur payment. 
The credilohowever, reside! at Kumbako- 
nam and he comtnenced the suit within the 
jurisdiction of the Court at Kumbakonam. 

It was held that the suit was not maintain¬ 
able at Kumbakonam. Sir Arnold White, 
C. J., pointed out that, under these circum¬ 
stances, looking at the contract and at the 
facts which existed at the time the contract 
was made, the contract must be taken to 
havebeen intended to be performed within the 
jurisdiction of the Court at Tanjore [see the 
judgment of Cotton, Iv. .T,. in v. 

Oolema^i (2) and of Bindley, L. .1., in Uein v. 
Sfe^n (3)]. In the case before us, it must be 
borne in mind that when the amount was 
originally advanced, the contract was with 
the father of tlie plaintiffs and tlrere is no 
suggestion that he ever resided at Burdwan; 
there i.s no presumption, therefore, that there 
was any agreement to re-pay the loan at 
Burdwan. The fact that in the notice of 
demand, the debtors were called iipun to 
pay the money at Burdwan does not plaitilj' 
affect their position The money was 
presumably re-payable at Shibloon where t 
was advanced and whore b)tli the parties 
resided at tlie 1 ime of the transaction; that 
presumption has not b’on rtdmttel by the 
plaintiffs by proof of an agreement to the 
coiitiMry. Soi-ii >!i -tO of the liuliau Contract 
Act is of no avail to tlie phinfiffs. because 
as pointed <mt by Arnold White, C. in 
Chctfiiir V, (1), tliat sec! ion 

does not apply where, as here, the noney is 
payable on demand and not witliout applica¬ 
tion by the promisee.” Section .^:0 also is of no 
assistance as it merely lays<l ) -.vn tlie elementary 
rule that a promisor is discharged from 
liability if he performs the promise in a 
manner or at a time pre.scrihed or sanctioned 
by the promisee. 

It is woitliy of note that the objection as 
to jurisdiction tahon in the Court helo .v and 


re-iterated here is of substance and not of 
form, because if the suit is tried at Katwa, 
it -will be tried as a regular Civil suit by a 
Miinsif and an appeal on the facts will lie 
to the District Judge, whereas if it is heard 
at Burdwan, it is summarily tried as a SmaU 
Cause Court .suit. Under these circum¬ 
stances, we are of opinion that the Rale must 
be made absolute, the decree of the Small 
Cause Court Judge discharged, and that 
Court directed to return the plaint to the 
plaintiffs for presentation to the proper 
Court. The petitioners are entitled to the 
costs of this Rule. We assess the hearing 
fee at one gold mohtir, 

Rule made absolute. 


CALCUTTA HIGH COURT. 
O.tiGiNAL Civil Scit No. 4> of 1911 and 
No 7 OP 1911 UIairimonial JcRisoicnON.) 

November 29, 1911. 

Preaeut' —Mr. Justice Fletcher. 
THOMPSON, FLOaENCE AMBLIA- 

Pktitioner 


versui: 

THOMPSON. GEORGE S.—Rkspondevt. 

Divorce — AdiiUerif, inccsfuoua, }nj hK.Auind—Coudo. 
nntinn h>/ wife conduct of Iimibniid — 'Irctit- 

mcnt of icifc tnth sdent indifference —Ininnj to ivlfc’n 
hC'iUh — ('nirUif —Itoclvol of rnndonrd (idnlfo'ij. 

.\ wife condoni'il Iut Imsbamrs incestuous adultery 
with luM* sister. SuWsenuontly, lie treated liia wife 
with siletit iudifforcnco utul iu cousetpiouco her health 
su irored: 

Held, tluitthe conduct of the husband wns such as 
to revive the cojidoned incestuous adultery of tho 
husband and the wife was entille<l to u divorce. 

Durant v. Durant. I Hair. Ecch Uep. at p, Tdl; 

Tii'iimivell V. N Rug. Kc<d. Hc'p. GIH: Cooke v, 

C’eotc, Sw. 'I’r. I2l>.- It- 1 j. Mat. lot; 5) Jar. (xs.) 
701; 8 fj.T. Git; 11 W.R. l)o7 nn<I Itidifioai/ v. Ridjtcay, 

20 W- tv. Kng. Gl2, followed. 

Petition for divorce, 

Messr?.. Duck-lan'l aud Langford for 

the Wife. 

Me.ssr.'^. Avetomn and Hagram^ far tire Has* 
band. 

2klessr.^. E. P. Ohose and TI 0. PearsoUy 


n ) :il .M. 22.1: 4 M. L. T. 07. 

(•J) :iG Ch. U. 1‘dj; -^G L. .1. (Mi. DOM; .‘>7 L. T. 5S8, :L> 
W. K, .SIM 

(M) (IS92) 1 (1. B. 7r,M; fid b. T. 4GJ: G1 L. J. (J. B. 
•itJl. 


for the Co-respondent Hvigh Djherty. 

JU DG MEN r.—These are two eross- 
petitiaus for divorce, which by the ocsent 
of the parties were beard together. 



Vol. XV] 


INDIAN OASES. 


887 


FLORISNCE AMELIA THOMPSON V. GEORGS S. THOMPSON. 


The first petition presented by the wife, 
Florence Amelia Thompson, against her 
husband, George Sprott Thompson, claims a 
divorce on the ground of incestuous adultery 
by the husband. In answer to that petition, 
the husband denies the incestuous adultery, 
and charges his wife with adultery, (the same 
acts which form the subject of the second 
petition), and the answer to the husband’s 
petition is a denial by the wife, and the acts 
of which she complains in her own petition. 
Therefore, the facts in the two petitions are 
the same, the position only being reversed; 
the husband being in the one ease respond¬ 
ent and in the other case, petitioner. The 
o-respondent to the husband’s petition is 
Hugh Doherty, who is in business in Cal¬ 
cutta. 

It appears from the p3titi>ti and the 
evidence that the husband and wife were 
married on the 3lsb of October 1901 at the 
Congregational Chapel at Hastings in this 
town. 

The parties profess the Christian religion. 

After the marriage, the parties first of all 
lived in a boarding house in 13, Camac 
Street, and then they removed to 13, Tellcul 
Ghat Road, Howrah, as being nearer the 
husband’s place of work, the Imsband being 
employed in an engineering firm at Howrah; 
and after tlsat tliey left t-hat residence where 
they were for two and a half years, and 
lived in 28, Grand Tr-unk ll^ad together, 
until the wife finally left her husbatid on the 
of March 1911. 

There is one child of the marriage, Sylvia 
Irene, born on the i.’Ird September 1900. 

The wife charges in paragraph 4 of the 
petition “that on various occisions, in or 
about November or December 1903, the 
respondent at 1.3, Telkiil G'lat Road, coni- 
mitted incestuous adultc ry with Ada God¬ 
win, the sister of the petitioner, who was 
then residing with your petitioner.’’ * * * 

I have no doubt tliat the husband com¬ 
mitted incestuous adultery witli his sister- 
in-law. 

The next question is, has that incestuous 
adultery b?en revived by the subsequent 
conduct of the husband? First of all, it is 
necessary to decide in what manner condoned 
adaUery is revived, and I refer to the cases 
cited in the Court of Arches. First, there 


is the cass of v. Durant (1). There 

the Dean of the Arches expressed his opinion 
thus: “Dnder these authorities (which he 
cited), I am inclined to hold: first, that cruel¬ 
ty will revive adultery, and, secondly, that 
less is necessary to revive than to found an 
original sentence.” Then there is the case 
of Bramicell v. Bramwell (2). That was 
decided by a very distinguished Judge, Dr. 
Lushington. He followed the opinion that 
has bsen expressed by Sir John Nichols, 
Dean of the Arches, in Dowden v, Dowlen. 
That was also followed in two other 
cases, the first one of which is Oooke v. Cooke 
(3). After the constitution of the Royal 
Court for Matrimonial Cases, when the 
Ecclesiastical Jurisdiction had been taken 
away, a Judge in that Court (I think it was 
Sir John Wilde) also adopted the opinion 
which has been expressed in those other 
cases. It has been followed also by the late 
President of the Probate and Divorce Divi¬ 
sion, Lord Hannen, in the case of Ridgway v. 
Ridgiray (4). So one must apply one’s mind 
to this case having regard to the authorities 

that have been cited. 

# « « # 

The husband has failed ti establish that 
the wife and co-respondent committed adul¬ 
tery. 

The question is. has the incestuous adul¬ 
tery. which the wife condoned certainly on 
the 1st January 1909, been restored by 
the subsequent conduct of the husband? 

I am satisfied that the husband in thi.s 
case, as Mrs. Reble said, onL' spoke t) his 
wife on household matters. Tha^, obvimsly, 
was not the terms on which the wife forgave 
the husband. The wife forgave the husband 
OQ the fooling that if she came back to him, 
he should conduct himself, in a manner in 
which a husband .should conduct himself, not 
that the wife should be spoken to only on 
household matters, and that she should be 
treated with what has boen called in the 
case “silent indifference.” 

The evidence in this case shows that the 
wife’s health has suffered. 

I do not agree with the statement as to 
why marital interemrse ceased, namely, that 

the ay told the husband something T 

(U (l« 2 o) 1 ni< 7 . Eccl. 733 [K at 761. 

(2) (1831) 3 Hag. Eccl. 618. 

(3) (1803) 3 Svv. and Ti*. 126; 32 L. J. Mat ICii- 0 
Jur. (n. s.) 754; 8 h. T. 0-U; l\ W. R. 957 

(4) ( 1881 ) 29 W.R. (Eng.) 612. 
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think ifc is much more probable that the 
h'lsband had during his absence from his 
wife acquired vicious habits. That a man 
should during this long period, even admit* 
ting the absence of the wife during the hot 
weather in Darjeeling, sleep alongside a 
young wife without resuming marital inter¬ 
course is very unusual, and that the husband 
satisfied his passions in other ways is very 
probable. Apart from the fact that the 
husband gave way to disgusting habits, it 
is a fact that the wife’.s health suffered in 
consequence of the husband’s treatment. 

In my opinion, the wife has established 
in this case that her health suffered by the 
conduct of the husband after she condoned 
his incestuous adultery, and ths result of 
that is that the incestuous adultery has been 
revived, and, therefore, the wife is entitled to 
a decree. 

On the wife’s petition, I grant a decree 
nisi with the usual order for costs, iucluding 
all reserved costs, and the husband’s petition 
is dismissed with costs against the respond¬ 
ent and co respondent. The wife to have 
custody of the cliild. 


ODDH JUniCIAL CO.\lMISSlONEK’S 

COURT. 

Execution op Oecrke Afpeal No. 14 of 1912. 

June 21, 19*2. 

Fresenli —Mr. Lindtny, .1. C., and 
and Mr. Rafique, A, .1, 0. 

Musam 7 nnf RAJ KUER—Piaintifp— 

A PPELLANT 
versus 

CHUNNOO UAL and othkp.s—Defendants 

— Uesponpknts. 

Cii’iZ Procvihtro Coilc (.IcF I <>,/ HiOH', (), XA'i. »v. 72 , 

9(j_ Pcrfuistsion to Hit tjrniilcii to dccrccJtol<lir »i,hjtu't 

to rertniu cviulHions, validihj of- riircltosc nHhunt 
ubidivg the conditiotn), fffrrt oj — Solo, nhetln f iti t-ucJi n 
cane valid or i<ot~ Joinder of a nii nityt r, cjO'ri t nf—Scjn- 
■ratiou of iutcrcstn yurcltaned in the canc of one joint 
hill- 

'I lio nici'o fact that a ilccrccJiolclcr has associafcil 
with himself a .straiiifcr would not niako a sale valid 
when the bid is a joint one and thu interest of (he 
docroo-holdcr cannot Lo goj)aiatci.l. 


The law' authorizes a Court to impose any con¬ 
dition it considers fit on the permission granted to a 
decree-holder to bid at a sale of the property of his 
judgment-debtor. An order imposing on the decree- 
holder a condition that his lowest bid should be the 
amount of the decree, is not ultra vires or illegal, but 
valid and enforceable. 

Srimati Sarat Kumari Debt v. A’lma/ ChnranDey, 
5 C. W. N. 265, followed. 

Wazir Alt v. Janki Prasad, 2S A. 671; 3 A. L, J. 
458; A.VV. N. (19C6) 183, Lakhraj v. Shamlal, 16 
B. 404, distinguished. 

The conduct of a decree-holder, who evades a 
condition imposed and colludes with strangers to bid 
with him in purchasing the property for much leas 
than the decretal sum, amounts clearly to fraud. 

Srimati Saraf Kumari Debi v. Ximai fharn Dey, 

5 C. W. N. 265, followed. 

The mere fact that the decree-holder agi-ees to 
bid for the property for the amount of the decree and 
purchases it for a sum much less than that amount, is 
sufficieut to show tlmt his fraud has led to substantial 

loss. 

Such a sale is bad and should be set aside. 

Appeal against au order of the Subordinate 
Judge, Biswan, dated let Deceber 1911. 

Baba Ishri Prasarf, for the Appellant. 

Mr. A. P. Sen and Pandit Ookaran Noth 
Misra, for the Respeudent. 

JUDGMENT.— It appears that the respon¬ 
dents Nos. 1 to 4 and Gauri Sharker, the 
husband of :eapoud€nt No. 5, obtained a 
decree for Rs. 15.000 on 27ih of September 
1902 against Mahant Pitambar Das, Thakur 
Drigbijai Singh and Thokurain Rnj Kunwar, 
wife of the latter. The first application fur 
execution of deerre wa.s made by the deciee- 
holder.son the 9th of September 1907 by 
which they asked for the attachment of 
moveable property. No property was found 
and the application was consigned to the 
Recoid Room. On the 28th of October 
1907, another application was made by 
which the decree holders sought to attach 
three villages. The Couit executing the 
decree allowed the application with regard 
to village Chandnapur only, which was 
attached. The decree-holdeis tiled a third 
application on the 28ih August 190t, ask- 
ingO r the attachment of two more villages 
viz , Maiaura ai d Bhanpiir. 'Ihe application 
was allowed and the two villages were 
attached. But the piocecdings on the appli¬ 
cations cf the 28th of October 1907 and the 
28lh of August 1908 weie stayed under the 
*>rfiers of the Government. On the 11th of 
March 1909, the decree-holders applied for 
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the sale of the three attached villages. A sale 
statement was submitted to the Oovernraent 
and the sanction for sale of the said of three 
villages was granted on the 5th of December 

1910. An order for the sale of the villages 

was accordingly made. But before the date 
fixed for sale the decree-holders applied to the 
lower Court for permission to bid at auction. 
The lower Court granted the permission in 
the following words: — 

Ijazat liharidari nilam dijati hai bashhrteke 
stb Sff ziyida holi bagidir m'ltilba digridar he 
ho. Ra&il basharat khatam hone nilam digri’- 
dir se dakhil karai jaive. 

Permission to purchase at auction is 
granted provided the highest bid is by the 
decree-holders and the bid is equivalent to 
the amount of the decree. In case the sale 
is concluded in favour of the decree-holders, 
a receipt for the satisfaction of the decree 
will be taken from them.’* 

The sale was held on the 20th of June 

1911, at which the three villages were sold 
in one lot and knocked down to the decree- 
holders and two strangers for Rs 8,2 60. 
On the 19th July 1911, the judgment- 
debtor filed objections to the sale, it was 
urged before the lower Court that the decree- 
holders had not observed the terms upon 
which permission to bid at auction was granted 
t» them and that their collusion with two 
other bidders had prevented the sale of the 
property at its proper value. 

The learned Subordinate Judge disallowed 
the objections. He said that he did not mean 
by his order of the 25th February 1911 that 
the lowest bid of tlie decree-holders was to be 
equivalent to the decretal amount. He saw 
no collu.^ion and no harm in the onduct of the 
decree-holders in getting two strangers to join 
in the purchase of the property. He thought 
that the villages had been sold at a fair price. 
The judgment-debtor has preferred this 
appeal and repeats before us the objections 
urged before the lower Court. The learned 
('ounsel for the decree-holders and the two 
strangers admit that the order of 25th of 
February 1911 can only have one meaning, 
viz., that perrnis>ion was given to the decree- 
holders to bid provided their lowest bid was 
equivalent to the decretal amount. But it is 
argued that .cuch an order was ultra vires. 
Tlie Court passing such an order could and 


should withdraw it or ignore it. The follow¬ 
ing cases are cited in support of the agru- 
menti — Wuzir Ali v. Janki Prasad (1); Lekh~ 
rai V. Skamlal (2). 

It is further contended that the Court 
executing the decree has a discretion as to 
whether a sale should be confirmed or set 
aside. The lower Court exercised its discre¬ 
tion and properly in favour of the decree- 

holders. The Court ought not to interfere with 
that discretion. Moreover, it is said that no 
sale can be set aside unless the alleged irregu¬ 
larity is attended with substantial loss to the 
judgment-debtor. In the present case, the 

learned Subordinate Judge has held that the 

three villages have been sold at a fair 
price. 

We do not think that the order of the lower 
Court passed on the 25Lh February 1911 
imposing on the decree-holders the condition 
that their lowest bid should be the amounc of 
the decree, was ultra virei op illegal. The 
law authorizes a Court to impose any condition 
it considers fit on the permission to a decree- 
holder to bid at the sale of the property of his 
judgment-debtor. The condition fixing a 
c-rtaio sum as the lowest bid of the decree- 
holder prevents liim from colluding with the 
other bidders and getting the prop^srty at au 
unfair price. Sach a condition ha.s been re¬ 
cognised to be enforceable and valid. Vide 
Srimati Sarat Ku’nari Debi v. Nimai 'Charan 

Dev v3). 


*.... V uy LUC iearnea L-ounsel for 

the decree-holders do not relate to the point 
under discussion. All that is Uid down in 
Wazir AU v. J.niki Prasad (1) and Lekhraj v. 
bham Lil (2) is, tliat a Court i.s competent to 
withdraw Its order if it considers it objection 
able and illegal. The order of the lower Court 
dated the 2oth February 1911, being legal* 

the conduct of the decree-holders in evading 
the condition imposed by that order by join 
lug two strangers to bid with them ‘ and 
purchasing the property for much less than 

the decretal sum amounts clearly to franrt 

Tl„sv..wi.bo.„eo,.t 

baiat Debt v. 2^ifnit Charan Deu 

Bat it is said tl.at fraud alo„e will „„t vitia/a 

the sa e unless .1 has led to substautial loss 

And the lower Court has held that there ha, 
been no such lo^s. We are unnhU ‘ 

(1) A. 071: :J a. L..r. W N 

(2) l(5h. -lUK (1900) 183. 

0 C. W. N'. 205. 
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with the bwer Court. The mere fact that 

the decree-holders agreed to bid for tj*® Pro¬ 
perty for the amount of the decree which was 
more than Rs 23,000 and purchased th® Pro¬ 
perty for Ra. 8,240 shows that their fraud has 

led to substantial loss. 

One more argument remains to be consider¬ 
ed. It is urged for Munna Lai, one of the 
strangers who joined the de‘^'^fe.holders m 

the bid at auction, that he should not suffer 

by the conduct of the decree-holders. The 
property was sold in ooe bid and Munnu Lai 

did make an independent bid, 

He joined the decree-holders in the pur¬ 
chase of the property. He cannot, therefore, 
ask that his interest, whatever that might be, 
should be separated from that of the decree- 
holders, and the sale to the extent of his 

interest should be confirmed. 

We accept the appeal, reverse the order of 

the lower Court and set aside the sale. Costs 

are allowed to the appellant. 

Appeal allovned. 


NAGPUR JUDICI.aL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 6S9 op 1908. 

October 25, 1909, 
l^esew/; —Mr. Skinner, A. d. C. 

RAMJI—Appellant 
tersns 

SHEIKH MANSUR— Respondent. 

i-n-'i—p'- ’■> . . 

re^islration of the (k cfl of s.i 0 i * 17 n Bom. 

liutul B'Qnin V J/.f/iK'*)' Ah Khan, 2A A. 1*. *1 Dom 
T n 707- 5 C W. N. 28 I. A. 248. ivfeno.l to. 

nn.!)u'i'ilnl V. Jiliiid- iM. V3 P- 

V. NM tt.Wi, 43 P-^i- 

Bv a lain deed fuecnted and rngister.-d on the 
T * 1Q07 A nurchused corlfiin hiiul. lan 

imwevod'./•t.’:;;’ aaW >.-• '■'-td'’r th^m 1 

,0 . 4 , for nine ycara hy a leaao c-xcc ited on the HIU 
April 18‘J5 and expiring on the otU June 1904. 1 


sale.doed purported to take efieot from the expwy of 
the lease but did not reserve any rent to the 'vendor. 

On 1st July 1903, B . filed a suit_ for pre-emption 
against 4., who pleaded that the suit t^e-bm-red^ 

B. then, urged tliat the sale only took effect from the 
date of the expiry of the lease. It was then pleaded 
on A'^ behalf that in that case the suit was premature, 

and on that view, it was dismissed. 

On the expiry of the lease. B. again sued A. tor 

^*'Hcrdr(lTthat there was no re.^ jadicafa 

as the decision in the previous suit merelj amount 

to this that on B.’s own contention, the 

nas premature; there was no decision of the plea that 

the claim was even then time-h.u-red or not. 

Run Bahadur Shgh v. Mio Koer, 11 C. 301. U I.a. 

hat^thore was no estoppel by A .’s plea 
former case as B.’s position had in no 7>’ 
by it, for if limitation ran from the date of sale, 

claim was then already barred ; _ m « cnle the 

(3) that if the lease did not merge in the sale, t o 

present suit was barred -<1®/‘taSon Ac • 

third column of Article 10 f posses- 

(4) tliat if the lease merged in ^he sale, tho l ssc 

Sion of A. was under the sale from the date of sale 
and on this view too, the suit was tune-barred. ^ 

Appeal agnir.sf. the derree Oistr’®t 

Judge, West Berar, Akoln, dated *h® 28*h 
July 1908, conErming that of the Subordi¬ 
nate Judge, Akola, dated the 3tst Marci 

^^jLsrs. J. ilittra and 0. L. S«bhedar, for 

the Appellant. ji l 1 

Mr. M. 1?. PmV, for Respondent ^o. 1. 

JUDGMENT.— The plaintiff-respondent is 
a co-occupant of asui vey r.umberinBerar, and 
sues for pre-emption in respect of part of the 
survey number sold to the defendant appel¬ 
lant by one Chimnaji by a enle-deed execu ed 
on the 26th June 1897, and registered the 
same day. The land conveyed by the sale 
had already been leased to the defendant by 
Chimnaiilor nine years by a lease executed 

on the 9th April 1895, and expiring on the 
5th June 1904; and the sale deed purports 
to take effect from the expiry of the lease, 
but does not reserve any rent to the vendor, 

beyond the Goveniraent revenue, which wa. 

to be paid by the vendee. Neither did the 

lease reserve .any, as the 
consisted of a cash premium of Rs. .>0 and 

Bgreement that the lessee would pay 
Ra.oOto a creditor of the les.<=or. And 

though the sale-dci^d purports to take efl 
from the end of the lease by ^ ‘ 

‘ After completion of the yeais it is sb 
you- R goL on to -y." T1>® 

propcity mentioned above is sold to y 
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the abo7e amonni;. You are full owner of 
iti. No rights now remain with me. The 
khata of the field would be transferred to 
your name whenever you ask for it. If any 
one brings a suit regarding the share, I shall 
be rosponsible for it. You shall not be put to 
expense and molestation.'* 

The plaintiff filed a suit for pre-emption on 
the Ist July 1903, more than six years after 
the registration of the defendant’s sale-deed, 
but before the expiry of the lease, and on the 
defendant’s pleading that the suit was 
time-barred, urged that the sale only took 
effect on the expiry of the lease. It was then 
pleaded on the defendant's behalf that in that 
case the suit was premature,and on that view 
it was dismissed. The plaintiff appealed, 
but on the 16th December 1903, his appeal 
was withdrawn, his Pleader admitting that the 
suit was premature. The present suit was 
filed in the Court of the Subordinate Judge 
on the 15th July 1S06, and it has not been 
made clear to me how the plaintiff brings it 
within time, even if his cause of action is 
held to have accrued on the expiry of the 
defendant’s lease. Hut apparently the 
plaint was originally presented in another 
Court in June 1904, and the proceedings in 
that Court lasted till the 6th July 1906, 
when after amendment and pa 3 'ment of 
additional Court-fee, the plaint was returned 
for presentation to a Court having jurisdiction. 
The question of the plaintiff’s riglit to 
exclusion of this period was raised in the 
first Court, and an issue framed :—“\Vas 
the suit barred when the plaint was presented 
to this Court on the 6t.li of July 1906, 
assuming that the cause of action aro.'»e in 
June 1901 ?" On this issue, the first Court 
gave a decision which, as it stands, is 
inconsistent with the decree passed by it in 
the plaintiff’s favour, viz., “ Plaintiff was 
hoYi.'i file going on with the proceedings in the 
Munsif’s Court, and 1 do not, therefore, think 
that although the plaint was presented in 
this Court on the 6th July 1906, plaintiff is 
entitled to deduction of time during wliicli 
he was going on with the proceedings in 
Muiisii’s Court.” Apparently, the words 
‘do not ’ should have been omitted. The 
point has not been raised bsfore me and only 
attracted my attention wlien 1 was writing 
my judgment. Learned Counsel on botli 
sides assumed that the suit was within time, 


if the plaintiff’s cause of action arose on the 
expiry of the defendant's lease, and the view 
I take of this question, makes it naoecessary 
that I shonld call for the Munsif's record, 
and satisfy myself that the plaintiff is entitled 
to exclusion of the time spent in his Court, 
and that if this is allowed, the suit was 
filed within one year of the expiry of the 
lease. 

That the plaintiff’s cause of action accrued 
on the expiry of the defendant's lease is said 
to have been decided in his favour by the 
ruling of this Court in Yesan v. Ramkrishna 
(1), and by the decision in the previous 
litigation. The first Court was inclined to 
distinguish the case of Yesaji v. Ramkrishna 
(1), but held the question of limitation 
concluded by the previous decision between 
the parties, and gave the plaintiff a decree 
for pre-emption. The defendant appealed, 
but the lower Appellate Court, holding the 
first part of Article 10 applicable, and that 
possession under the sale was only taken with 
effect from the expiry of the lease, dismissed 
the appeal. 

The defendant has come up in second 
appeal, and the appeal must, in my opinion, 
succeed. There is no res judicata against 
him, as the decision in the prsvious case 
merely amounts to this, that on the plaintiff’s 
own contention the claim then made was 
premature ; so there was no decision of the 
plea raised by him that the plaintiff's 
claim was even then time-barred, and the 
decree passed was, in the words of their 
Lordships of the Privy Council iu Run 
Bahadur Singh V. Lncho Koer (2), “ not based 
upon ” his plea of limitation but made “in 
spite of it.” And there is no estoppel by 
his plea in the former case, as the plaintiff’s 
position has been in no way affected by it, 
for if limitation run.s from the date of the 
sale, the claim was then already time-barred. 
And the defendant then as now raised the plea 
of limitation, but, the case being decided in 
his favour on another point arising out of 
the plaintiff’s own statement of his case, 
and the appeal withdrawn, was unable 
to urge his plea of limitation before the 
higher tribunals. It would have been a 
different matter if the former suit had been 

CD 3 N. L. R. 112. 

C2) 11 C. 301; 12 1. A. 23. 
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of the 
on an 
it was 


of the 
10 and 


within time, counting from the dabs 
sale, and had been dismissed 
objection by the defendant that 
premature. 

The Article of the second Schedule 

Limitation Act applicable is clearly - 

not 1-iO, which was only held applicable by 
their Lordships of r-he Privy Council in 
Bahd Begam v. MansJiv Alt Khun (3) and by 
the Allahabad High Court in Kotinshilla Kutr 
V. Gopal Fra-cad (4), as those were suits for 
pre-emption on the foreclosure of mortgages 
so there was no insbramentof sale, from the 
registration of which limitation could be 
reckoned, and the property not being capable 
of physical possession, the general and 
residuary Article 120 was resorted to. But 
in this case, as in that of Tesau v. Knukrishna 
(1), the property having been transferred by 
registered sale-deed, Article 10 is clearly 
applicable, and this was nob disputed before 

me. , • 

My learned predecessor lield in 

that a deferred sale took effect 

date agieed upon by the parties, 

if possession was given under it 

date, that would be ‘ personal and 

possession * within tlie meaning 

LoVdsiiips of the Privy Council 
Begam v. M-nisur AU Khan (3), and limita- 
tion under Hie first part of Article 10 would 

run from the d ite, on which possession was 

so given. With all deference, I am unable to 

concur in this view, and thinic their L itd- 

hips’ ilirtuui will he mote correctly applied 
by following the Chief Court of the Punjab 
ill dauhri il'ii V. ■/.line. A' li (. 0 ) and the 
previous decisions therein cited, in which it 
was held that when property sold i.s in the 
possession of a third party as tenant it is 
net capable of being taken into physical 
possession by the veil lee, and the limitaaon 

forapre.emptionchiim ...ns from he date 

of the registration of the deed of sale. The 
later decision of the same Court m MmisabJar 
V. lYntf H'l'ihsh (OJ also supports tl.i-s view 
snid I oiic'.ir witli the remarks of llains, J: 

' That p.it'ses^ion was not with the vendors 
Ht the ti.tie of sale .h)o> not prevent the sale 

being complete.Delivery U not necessary 

to the veiideTs title. Such table 

(:i) 21 A. 17; li<»ia. L. R- <Oj; •> C. W. N- o3’, 

'■ i4,'T\. h. J. inu A. W. N. (190(1) 73 i2S a. 

73 R. R. 

VO) ^3 V. K. Ihua. 


that case 
from the 
.and that 
from that 
immediate 
of their 
id Bttul 


the vendor can convey passes to the vendee 
on execution of the registered deed, and the 
fact that the vendor was at the time of sale 
neither in actual nor in constructive possession 
does not prevent a valid title passing under 
the deed.” 

The decision of Tyrell, J., in Ganpat Bat v. 
Masita Khan (7) is against this view and in 
favour of that taken by my learned pre¬ 
decessor in Sesagi v. Eamkriskna (1) ; but 
the facts of that case are not fully stated, 
and the parties seem to have agreed that the 
sale should only take effect when the pro¬ 
perty was severed, whereas in this case the 
vendor’s pioprietary right passed to the 
vendee by the deed of sale, and only a tenant- 
light was kept alive. And it did not, I think, 
make any difference that the tenant was him¬ 
self the vendee, provided, of course, his lease 
did not merge in the sale, whilst if it did 
merge in the sale, his possession was under 
the sale from the date thereof, I need not, 
therefore, go into the question of merger 
eibhet' as to the correctness of the decision on 
that point in Yesaji v. RamkrishnaiX)^ov as to 
whether this case can be distinguished on the 
ground that no beneficial interest was retained 
by the vendor. Even if the lease did not 
merge in the sale, there was, in ray opinion, 
in this case an oat*and*out sale of the 
vendor’s remaining interest, which look 
effect from the date of the sale ; and as the 
proprietary right thus sold was, by reason of 
the subsisting lease not capable of immediate 
phy.'^ical possession, the second part of Article 
10 applied, and time ran against the right of 
pre-emption from the date of registration of 
the sale-deed. 

The plaintiff’s suit being time-barred, the 
appeal must be allowed, the decrees of the 
Courts below reversed, and the plaintiff’s 
suit dismissed with costs in all three Courts. 

Appeal allowed. 

‘J) X. W. N. (IS87) 235. 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1827 of 1909. 

June 25, 1912. 

Present: —Mr. Justice Carndaff and 
Mr. Jnstice Chapman. 

Munshi MORUFUL HUQ —Plaintiff— 

Appellant 

versus 

SURBNORA NATH ROY” and oxnEfis—■' 
Defendants—Respondents. 

Right of suit—Suit to set aside decree ~3iere ground 
of fraud — Fraud—Decree based on perjured evidence — 
Whether suit to set aside such decree, lies. 

An action will not lie to set aside a decree merely 
on the ground that it was based on perjured 
evidence. I 

j)Iahomed Gtdab v. 3[ahomed Sulliinan-, 21 C. 612; 
Floa-er v. Llogd, 10 Ch. D. R27; 3‘) L. T. 613; 27 W. R. 
49o, Abdul Hague v. Abdul U./fiz, 5 Ind. Cas. 648; 14 

W. N. 69.'>; 11 C. L.J. 636; Patch v. Ward, 3 Ch. 
203; IS L. T. 134; 16 W. R. 411 and Baker v. 
iradsiroW/i, 67 L. J. Q. B. 301, followed. 

Lakshmi C/lrtra^^ Shaha v. JVttr Ali, 11 Ind. Cas. 626; 
38 C. 936; 15 C. W. N. 1010 and Kaick 

V. Subba Naick, 29 M. 179; 16 M. L. J. 59, dissented 
from. 

Abouloff V. Oppenheirncr &. Compuntj, 10 Q. B, I). 29.5; 
52 L. J. Q. B. 1; 47 L. T. 32.5; 31 \V. R. 57 and Vadalu 
V. Laxves, 25 Q. B. D. 310, 63 L. T. 12S; 38 IV. R. 591, 
distinguished. 

Appeal from tbedecreeoF the District Judge 
of 24 Pergannas, dated June 7th, 1909, affirm¬ 
ing that of the first Sub-Judge of that Dis- 
tirct, dated January 28th, 1909. 

Mr. B. Ohakravarti, Counsel, and Moulvi 
Nuruddin AkmeJ, for the Appellant. 

Dr. Rash Behari Ghose, 13abus Bwirha Nath 
Chakravarti, Mohendra Nath Roy, Tarak Chan¬ 
dra Chakra varti, Romesh Chandra Sen and 
Biraj Mohan Majumdar, for the Respondents. 

JUDGMBNT.—Tfiis is a second appeal 
against the decision of the District Judge of 
the 24* Pai gannae, affirming that of the Sub¬ 
ordinate Judge and disiiii.ssiug the appel¬ 
lant’s suit for the setting aside of a decree on 
the ground of fraud. 

In 1906, the appellant was sued ou 
ejectment by the respondeat, and a decree 
was obtained against him e.c parte. Ati 
application for tlie discharge of that decree 
and the re-bearing of the suit vras made under 
section lb? of the Code of Civil Procedure of 
1882 ; but it was refused, and tlis refusal was 
affirmed on appeal. A regular appeal against 
the ex parte decree w’as next preferred ; but it 
was dismissed by the first Appellate Court, 
and a second appeal to the High Court, 
was equally unsuccessful. The suit, out of 
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which the present second appeal arises, was 
then instituted; and the only fraud com¬ 
plained of in it is that the description in tlie 
plaint of the subject-matter of the respond¬ 
ent s suit of 1906, and the evidence on which 
the respondent obtained the ex parte decree 
against the appellant, were alike false. 
Both the Courts below have held that this 
suit was not maintainable, and the short 
point raised before us is as to whether an 
action will lie for the setting aside of a 
decree merely on the ground that it was 
based upon perjured evidence. 


A U 


Manomea KioiaD v. Mahomed Sutliman{\), 
Petheram, C. J., laid it down that, where 
a decree has been obtained by a fraud 
practised on another wliereby that other has 
been prevented from placing his case before 
the tribunal, which was called upon to 
adjudicate upon it, in the way most to his 
advantage, the decree is not binding upon 
him and may be set aside in a separate suifc; 
but that ‘ it is not the law that, because a 
person against whom a decree lias been 
passed, alleges that it is wrong and that it 
was obtained by perjury committed by, 
or at the instance of, the other party, wbiclr 
is, of course, fraud of tlie worst kind, he can 
obtain a re hearing of the questions iu 
dnsputein a fresh action by merely changing 
the form in which he places it before the 
Court, and alleging in his plaint that the 

first decree was obtained by the perjury of 
the person in whose favour it was given” 
“To so hold would.” the learned Chief Justice 
continued, be to allow defeated litigants 
to avoid the operation, not only of the 
law which regulates appeals, but also of 
that which relates to ret: judicata as well-” 
and reference was made to tlie reasons why 
this could not be given by James, h. J. on 
behalf of biniself and Thesiger. L J* in 
Flower v. Lloyd (2): ” Where,” Lord 

Justice James inquired, “is litigation to 
end, if a judgment obtained in an action 
fought out adversely between two litigants 
sui runs and at arm’s length, could be set 
aside by a fiesli action on the ground that 
perjury had been committed in the fi.-^f 

P “ , . , ^ ^^‘ere are hundreds 

of actions tried every year in which the 
evidence is irreconcilably conflicting and 

(2) 10 th. D. 327; 30 L. T. 613; 27 W. R. 496. 
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corruptly perjired. In tins cise, if the 
plaintiffs had sastained on this appeal the 
judgment in their favour, the present 
defendants, in their turn, might brio? a fresh 
action to set that jadgmenfi aside on the 
ground of perjury of the principal witness 
and subornation of perjury; and so the 
parties might go on alternately a l infinitum 
* * * Perjuries, falsehoods, frauds, when 

detected, must be punished and punished 
severely; but, in their desire to prevent 
parties litigant from obtaining any benefit 
from such foul means, the Court must not 
forget the evils which may arise from opening 
such new sources of litigation, amongst such 
evils not the least being that it would be cer¬ 
tain to multiply infinitely the mass of those 
very perjuries, falsehoods and frauds." 

It is true that the observations of Sir 
Comer Pether.am in Mahomed Golah's case (1) 
are not binding upon us because the actual 
decision in it reduced tliem to the level of 
obiter dicta. But the view his Lords’nip 
expressed was cited and acted upon by a 
Division Bench of this Court in Ahlid Haqne 
V. Ahdnl Hifii and, as that deci.sion is 
precisely in point, it is an authority which we 
must, under rule 1 in Chapter V of the Appel¬ 
late Side Rules, follower make the subject of a 
reference to a Full Bench. Another Division 
Bench, it appears, has recently, in tlie cise of 
La^ishmi Oharan Shaha v. Nnr ^^'(4), refused 
to be BO bound, because, the learned Judges 
(0. Chatterjee and N.R. Chatterjea, JJ.) said, 
"the authority on which the judgment of Sir 
Comer Petheram.C.J., was based, has never been 
recognised as an authority in England," and, 
therefore, neither it nor any case based upon 
it was, in their opinion, binding upon them. 
We are not disposed to adopt tliis reasoning, 
and, in any case, having the two opposing 

rulings before us, we prefer lo folbw Abdul 

ihtqe V. Abdul IlafiziS). We find that a Divi- 
.siou Bench of the Madras High Court has. in 
Venk'itjppa Naick v. Subba Naick (5), taken 
the contrai’y view and ruled that a suit 
will lie to set aside a judgment on the 
ground that the defendant had obtained it by 
fraud in that he bad committed deliberate 
perjury and suppressed evidence. The 
learned Judges (Boddam and Moore, JJ.) 
there declare that the law in England has 

(а) 14 C. W. N. 695; 5 Ind. C:i3. Gt8; 11 C. L- J‘ 

(4) 38 C. 936; 11 Ind. Cus. 626; 15 C. W. N. 1010. 

(б) 20 M. 179; 16 M. L. J. 59. 



besn authoritatively and finally laid down in 
Ab.ouloff V. Oppeuheimer and Oo,{6) and Vadala 
V. Liwss (7) and that it is the same in India. 
With all deferenc*, be it .said, we doubt the 
completeness and finality even inB?landof 
these two cises. They are, of course, very 
high auth‘)ribi 0 s ; hut in each of them, the 
judgment impeached was a foreign judg¬ 
ment, and foreign judgments unquestionably 
stand on a footing of their own. Priestnan 
V. Thomas (8) and Cole v. Langford (9) are 
the only English cases we know of which at all 
support the appellant in respect of the judg¬ 
ments of our own Courts, and neither of these 
seems to ns to be a very clear or very decided 
authority on the p)int now before us. In the 
former, there was an alleged collusive compro¬ 
mise followed by an order for Probate, and the 
case is relevant only in so far as ii shows that 
Probate may be revoked on the ground that 
it was the result of a fraudulent compromise. 
Such a fraud would probably be within the 
meaning of the word as explained by 
Chief Justice Petheran in Mihonui Oolab's 
case (1) and, moreover, the revocation of 
Probate is governed by a law of its own. 
And the judgment of Ridley and Phillimore, 
JJ., in Cole V. Langford (9) is a very bare 
pronouncement following Priestman v. Thomas 
( 8 ). 

On the other hand, the case of Patch v. 
Ward (10), which relates to an English 
judgment and was referred to and relied upon 
in Mahomed Gol tb's case(l), tends in the same 
direction as Flower v. LJowl (2); while in 
Baker v. Wads-corth (ll), Wright and 
Darling, JJ., were guided by the remarks of 
James and Thesiger Ij.JJ.iiiFlowerv. Lloyd (2) 
and held that a judgment in an action would 
not be set aside on a sub.sequeut action 
brought for that purpo.se on mere proof that 
the judgment was obtained by perjury or 
the fraud of the plaintiff in the former action. 


Our coiiclu.sion is that the maxim interest 
republics ut sit finis litinm should prevail* 
and that the view taken by both the Courts 

below is sound ar.il should be affirmed. If 

(6) (1832) 10 Q. U. D. 295; 52 L. J. Q. B- 1; **7 
T. 325: 31 W. R. 57. 

(7) (1800) 25 Q B.D. 310; 63 L. T. 12S; 38 'V’.U. SO** 

(8) (1883') 9 1*. D. 210; 53L.J. 1’. 109; 61 1. 

843; 32 NV. R. 8-12. 

(9j (1898) L. R. 2 Q. B. 36; 67 L. J, Q. B. (>98; 14 


T. L. 11. 427. 

(10) (1867) L. R. 3 
W. R. 441. 


Ch. 203} 18 L. T. 134; 16 


(11) (1898) 67 L. J. Q. B. 301. 
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evidence nofc originally available conies to the 
knowledge of a litigant and he can show 
thereby that the evidence on which a decree 
against him was obtained, was perjured, his 
remedy lies in seeking a review of judgment 
but the rule of res 3 iidtcit% prevents him 
from re-agitating the matter on the same 
materials or on materials which might have 
been laid befoi’e the Court in the drst instance. 
We may add that the present suit might 
apparently have been disposed of without 
the raising of the general question which 
we have been discussing; and this was indeed, 
pressed upon us on behalf of the re- 
spondents. For>he plaintiff-appellant failed to 
adduce any evidence on the date Exed for the 
hearing, his application for an adjournment 
was refused, and his suit might have been 
dismissed for want of prosecution under 
section 102 of the Civil Procedure Code of 
1882. But this course was nob taken, and 
the application for an adjournment was 
thrown out on the same ground as the suit 
itself, namely, on the ground that no such 
suit was maintainable and, on the pleadings, 
further proceedings would be futile. That 
being so, we felt it incumbent upon us t-o 
deal with the important portion of law raised" 
by the judgments of the Courts below. 

The result, as we have already foresha¬ 
dowed, is that this appeal must, in our 
opinion, fail, and it is dismissed with costs. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civic, Afpe-vc, No. 70:MJ ok 1910. 

February 12, 1912. 

Present: — '\[r. Bitten, A. J. C. 

LAXaMAN—•APPELLA^T 


t-ersus 

SHEORAM — Respondent. 

Orvupaiirn.riyhls —Suit/or i)o.<se.ssinit of alienated 
land—Plaintiff not a rcji.dered ^n-cuijant—Prayer for 
declaratioti n d neces>^ary—Herat L-ind lievcmie Code 

ft. 4, li», / 2, / 3, /4, 7(J. ’ 

111 ii suit for po.ssos.'ionof unaliciiatetl land in 13erur, 
it is not a Ciiiiditiun proceilont for a tlocree for posses^ 
sion that the plaintitT should already bo thu registered 
occupant or that tlie decree sliould be accompanied 
by a declaration that the pluiutiff is entitled to bo 
the registered occupant. 


8^5 


Appeal against the decree of the District 
Judge. West Barar, AkoH, dated ths 27th 
August 1910, reversing that of the Sub¬ 
ordinate Judge, Akola, dated the 28tb Feb- 
ruary 1910. 

Mr. O, P. Dick^ for the Appellant. 

Messrs. /. Mitbra and M. P. WalsJi, for the 
Respondents. 

JUDGMENT—The history of the case out 

ot which this appeal arises is as follows*_ 

One Pama was the actual occupkafe in 
possession of the northern two-thirds share 
of field Survey No. 88 in Mouza Bagayit in 
the Murfcizapur Taluk, Pama died in 
November 1905 and the defeudaut-appellant 
took possession of Pama’s share of the field. 
The plaintiffs brought this suit for possession 
ot the two-thirds share of the field on the 
ground that they were the nearest heirs to 
Pama The defendant pleaded that he was 

a nearer heir to Pama, and that Pama had 
made a Will in his favour, as regards the field 
in dispute. The Munsif held that the plain- 
tiffs were nearer heirs than the defendant, 
but found the Will to be proved and valid, 
and h^ therefore, dismissed the plaintiffs’ 
suit. On appeal, the learned District Judge 
held that the plaintiffs were the nearer heirs 
and that the Will in favour of the defendant 
was not proved. The defendant-respondent 
raised a fre.sh argument before the District 
Judge, apparently based on the following 
passage in the judgment of the Munsif* 
The present suit is, in effect, a suit to 
indirectly set aside the order made by the 
Revenue Authorities (vide Exhibit P ‘D 
directing that the defendant should be enter¬ 
ed as registered occupant’ of the field_in 

the revenue papera-in place ot Pama deceas- 
ed the Patwari reported the matter and 
as.ed for muta^on of name in the 'khata' 
(yde l.xhibit 1 -1) The entire proceedings 
of the Revenue Authorities (Exhibit P.2) 
show that plaintiffs were examined at the 
inquiry made in detail-that they laid their 

claim before tne Tahsildar-and that defen!: 

dant resisted it on the basis of the Will 
(Kxhj^b.t D-l) snciessfully. The khata was 
accordiogly ordered to be transferred in dT 
fendant s name on I5th June 1906. Plain, 
tiffs were thus unsucoessful there—and hence 
they now seek the only remedy left to them 

cL?t“ Civil 
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Ifc is to be observed that Ihese remarks 
are not based on the pleadings of either 
paitj". in which no reference whatever is 
made to the transfer of hhat *, except quite 
incidentally in one cf the statements of the 
defendant’s Pleader. There is no mention 
of the hhata in the plaintiffs’ pleadings. The 
plaintiffs are suing for possession, and even 
if the Iflvtta had been transferred in their 
name, this would nob have obtained for them 
possession of tlie property, .so that it is by 
no means accurate to say that this is a suit to 
set aside the order made by the Revenue 
Authorities. The result of the suit may 
possibly have that effeci, but what the 
plaintitTs sue for is possess! jn. as to which 
the Revenue Authorities have no jurisdiction, 
the land not being unoccupied land and 
the occupancy not having been forfeited 
under section 56 or otherwise and not having 
been relinquished. It was argued for the 
respondent before the District Judge that the 
plaintiiTs cannot claim possession of tlie field 
without also claiming to have the field 
registered in their name. It was, it seems, 
argued that -this consequence follows from 
the ruling in Pv. Marnii (1). The 
learned District Judge held tl;at the ruling 
had no application, and gave the plaintitTs 
a decree for possession. The defendant ap* 
peals to this Court. 

The 1st, 2nd and 4th grounds of appeal 
contest the finding.^r of fact by the District 
Judge. No ground ha.s been shown which 
vvonld render those tiuding.s not binding on 
tliis Conit, and these grounds cf appeal fail. 
The remaining grounds raise the question of 
law argued before the District Judge, and it 
\a contended for the appellant that the plaint- 
iff.s cannot get a decree for possession without 
adding a prayer for, and getting a decree for, 
a declaration that they are entitled to be the 
regi.stered occupants. 1 agree with the 
learned District Juilge that tiie ruling in 
Bull rain v. MurcU (1) has no application in 
tlie present case. As the Distinct Judge 
says;—“it refers to cases where the registered 
tenant has of his own free will surrendered 
the holding not geneially but specially in 
favour of a particular person. There it is 
lield that tlie acceptance by Government, of 
tlie new tenant is in fact a re-grant. I do 
not think that this doctrine can be extended 

(1> U N. b. K. 7S; a Tnd. Cua. 821. 


to the ca.se where the registered tenant bas- 
died and the tenancy is continued to his heir. 
There is in such cases, I consider, no new 
grant but a continuance of the old grant.” 
But, whether this view is correct or not, it 
seems to have no connection with the ques¬ 
tion whether iu a suit for possession by a 
per.son who is not the registered occupant, he 
is bound to add a prayer to be declared 
entitled to be the registered occupant. The 
respondents in this Court do not wish to add 
such a prayer. I am nob here concerned 
with the qu-stion whether the decree merely 
for possession is one which the Deputy Com¬ 
missioner should consider a decree adjudging 
the decree-holder to be entitled to be the 
r egistered occupant. The sole question before 
me is whether the Court cannot give a dec¬ 
ree for possession unle.ss it also gives a decree 
declaring the plaintiff to be eutitlei to be the 
registered holder. It is a fact that cannot be 
disputed that the actual occupant and the 
registered occupant are very often different 
persons. Section 73 of the Code provides 
that the Deputy Commissioner shall, on the 
production of a decree adjudging a person to 
be entitled to be the registered occupant, 
recognise that person as the registered 
occupant, and section 74 provides that, save 
as provided in section 73, section 72 and cer¬ 
tain other sections, the Deputy Commis¬ 
sioner is not bound to recognise any assignee 
as the registered occupant. But it does not 
seem to me to follow that the person not 
recognised as the registered occupant by the 
Deputy Comiiiissioner cannot get possession 
under a decree for possession. A ‘ registered 
occupant” means the person for the time 
being pi imarily responsible to theGovernment 
under the provisions of the Code for the 
payment of the revenue, tide section 4 (15), 
but the Code distinctly recognises iu sec¬ 
tion 76 that person.s other than the registered 
occupant may be interested in the occupancy, 
and 1 can tiiid nothing in the Code making it 
necessaiy that tlie registered occupant mnst 
be the person in possession, and vice versa. 
I’he Code recognises co-occupants other than 
the registered occupant, and in this very case 
some one else other than the I’egistered 
occupant is already in possession of one-third 
of the field. Whatever the ground on which 
a decree for possession is sought, I can fi°^ 
nothing to support the proposition that it is 
a condition of a deci’ee for possession that the 
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plaintiff shoald already be the registered 
occupant or that tbe decree should be acoini- 
panied by a declaration that the plaintiff is 
entitled to be the registered occupant. 

For these reasons, I dismiss the appeal with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rdles Nos. 6050 and 6 j51 op 1911. 

May 13, 1912. 

Present', —Sir Ashutosh Mookerjee, Judge, and 

Mr. Justice Ileachcroft. 

KALI CHARAN DUTT and another— 
Plaintiffs—Petitioners 
versus 

MANODABALA DASI and others— 
Defendants—Opposite Party. 

^ Consolidation of suits, when can he made—Inherent 
power of Court- Civil Procedure Code (Act V of 1903), 
s. lol—Consent oj parties — Revision — 2Iatarial irregu¬ 
larity —Interference h^ High Court. 

An onler foi* consolidation of suits can bo made in n 
proper case in the exercise of the inherent pou'or of 
the Court, now recognized by section ].5l of the Civil 
Procedure Code of 190S. 

Nehal dingh v, Alai Ahmed, 15 W. R. IJO; Peacoch v. 
y^yjnath, 10 C. 58; Soorendro Pershnd v. Xundun Misser, 
21 \V. R. 19G and In re S3. Falls of Eftrick, 22 C. 511, 
relied upon. 

When many actions are oppressively and vexatious* 
ly brought by the same plniutilY for the purpose of 
trying the .®amo f|uestiou, tlio Court will interfere 
either by staying the proeeoditigs or granting tiitjo 
to plead in all t!io actions, but only upon terms, or 
in sofuo other way. 

The Court ought not to oousoli<late aetions 
commenced by tho same plaiutilY again t dllTereut 
<letendauts iiulos.s tho issin's to be tried aro pi'evisolv 
similar or tho parties consent to .such consf)li«lation. 

Leo V, Arthur, (1009^ XD) L. T. (51, relied upon. 

A Court consolidated a moi lg.ig«} suit, a Uionov 
suit and a partnership suit ori the ground that 
tile siibstautial p.irties were the same ami some of the 
poiiit.s raised were common t<» them and so it would be 
convenient to try them together, in that tho evidence on 
the common points would be the same in all the suits. 
It appeared, however, that the substantial (piostious iii 
controversy were not identical, and it was not likely 
that the questions in controversy between th(^ parties 
in tho money suit and in tho inortgago suit could bo 
covered by tho <lecision in tlie partuorsliip suih 

J/c/d,that the order for consolid ition ought not to 
have been made, that tho Court acted with material ir* 
regularity in the exorcise of its jurisdiction and that 
irremediable mischief might be done if tho High Court 
refused to inte/ferc. 

Churn Chandra v. Sarnf Chandra Singh, 8 Ind. Cas. 
87 P* 12 0. L. J, 537 at p. 5*14, i^elied upou. 


Rale againsb the ordar of the Sab-Jadge 
of Burdwan, dated Novembar llfch, 1911. 

Dr. Rush Behari Qkosh and Baba Bipin 
Behari Ghosh (.Juntor), for the PetifcioaerA. 

Mr. S. P. Babas Ram Chandra 

Maiumdar aad Khsth'ir Mohan Sen, for the 
Opposite Parly. 

JUDGMENT.—We are invited in this 
Rule to set aside an order whereby the Court 
below has directed the consolidation of two 
suits commenced by the petitioners along 
with a third .suit wlierein the petitioners are 
defendants. It appears that on the 26th May 
1910, the petitioners sued to recover a sam 
of Rs. 15,924 on a hnt-chita said to have 
been executed on the 16tli May 1906. On the 
23rd September 1910, they commenced an¬ 
other .suit to recover a sum of Rs, 13.035 
on a mortgage-bond alleged to have been 
eyecuted in their favour on the 16th May 
1906. In the interval, some of the defend¬ 
ants had commenced a suit against the 
petitioners on the 11th July 1910 for ac¬ 
counts of a partnership founded on an inden¬ 
ture executed on the 17th April 1907. The 
petitioners are nob parties to this document; 
hut the case for the opposite party is that 
they were really intere.sted in the partner¬ 
ship transaction. During the pendency of 
these three suits, one Manadasundari Dassi 
applied to bo added as a party defendant in 
the money .suit and the mortgage suit and 
also as a plaintiff in the partnership suit. 
Hpr allegation was that on the 18th October 
1910, that is after the comnienceraeut. of 
these suit.s, she had acquired by purchass the 
interest of two of the infant defeudaiit-s. 
The Gourt granted this application and al¬ 
lowed her to file written statement in the 
money and in the mortgage suits. She 
thereafter applied for consolidation of the 
three suits, and her allegation substantially 
was that the money advanced on ihehat chita 
and on the mortgage-bond had been applied 
for the purpose of the partnership transac¬ 
tion. The petitioners opposed the applica¬ 
tion; but their objection was eve*i’i uled and 
on the ID.h November 1911, the Sub.irdinate 
Judge rvtde the order now under considera¬ 
tion. He lias held that in these three suits, 
the substantial parties are the same, and 
some of the points raised, rightly or wrongly 
areoramonto them, and, so it would be 
convenient to try them together, in that the 
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ev[(i0nc3 on the omrnDa p^int,^ will hi the 
sam 9 in all the suits. In support of the 
Rale, it has baen outended, first, that the 
OoQtfe bad no .lurisdiction to maka an orfler 
for consolidation, and secondly, fcliat the 
grounds assigned do not justify the order in 
question. 

in so far as the 6rst ground is concerned, 
our attention has been drawn to rule 4 of 
OrderXtiV of theCodeof 1908,which express¬ 
ly provides for consolidation of suits for the 
purpose of pecuniary valuation of appeals 
to His Msjesty in Council. It has been 
argued that the absence of a flimilar pro¬ 
vision in relation to suits justifies the on- 
clusion that the Legislature did nob intend 
that suits should be consolidated except by 
consent of parties. We are not prepared 
to accept this contention as weil founded. 
The history of the rule to whicti our atten¬ 
tion has been invited is well known. Under 
the Code of 1882, t here had been divergence 
of judicial opinion upon the question whet-her 
conec'lidation was permissible in case of ap¬ 
peals to His Miijesty in Council. It had 
been ludd by the Higl'. Court of Allahabad, in 
In the wntfer (■/Ihe pelifion of I\hwai>t .li«- 
hamm-'.d Yosufil), that such consolidation 
was peimissible even though the suits hail 
been disposed of by sepaiate judgments. On 
the other hand, it had been hehl by tins Court, 
ill tl'.e cases of linyal lusnrnncf^ Co. v. Aklioy 
Roomor (2); Moojfi Mtikamtucl Vblouliih v. 

and Byninth v. , that 

such consolidation was not ptrmissible except 
when the cases had been disposed of by one 
judgment. The rule in question was obviou.sly 
introduced tosettlethis divergenceof judicial 
opinion an«l it does not hdlow, as has been 
contended on behalf of tlie petitioners, tliat 
tlie absence of a similar rule in relation to 
suits indicates that the Legislature intended 
that no consolidation %vas allowable except 
by consent of par tifs, e are of opirdon, 
therefore, that an onicr for consididation can 
be made in a prept-r case in tlie exeiciso of the 
inlierent power of the Ci'Urt, now recognised 
by section )5l of tlie Code of 1908. This view 
iKaupp:)rted by the decisions in lYt/Ziu/v. 


(11 IH A.ino. 

CJ) 0 C. W. X. -n. 

(a) 5 w. H. :H(P. c.); 1 M. I.A. 303. 
u; U C. 7 JO. 


Alii Ahmel (5); Veacoc^ v. where 

coQsoiidation was allowed, and .Siooreajro Per- 
8\nd V. l^undun Misser{l)\ In re S. S. Fills of 
Eitn'c'c (8), where C3ns>lidation was refused. 

Id .so fir, however, as the second ground 
i.s concerned, we are of opinion that it is well 
founded. Rule 8 of Order XXXtX of the 
Rules of the Supremo Court of Bogland indi¬ 
cates that the p)wer of the Court ti make 
an order for consolidation is not affected by 
anything contained in the rules of the Court, 
and that the principles applicable to cases 
of this description, as recognised by the 
.Tudic.aturo Act, are to remain unaffected. 
These principles will he found formulated, 
in so fnr as Courts of Ejuity are concerned, 
in Daniell on Chancery Practice, Volume II, 
pnge 1610, and, in so f.ir as Common Lav 
Courts are concerned, in Chitty—Archbold — 
on Practice of the Queen's Bench Division 
(Volume I, page 407). The cases in England 
are not easy to reconcile, bub the true rule 
appears to be that the Court will, where many 
actions are oppressively and vexariously 
brought by the same plaintiff for the purpose 
of trying the .same question, interfere either 
by staying the proceedings op giving time (o 
plead in all the actions, but only upon term<», 
or in some other way, as the Courts have an 
unlimited power over their own process for 
the purpose of preventing the same beiug 
abused or made tlie instrument of oppression. 
The question was recently discussed by the 
Court of Appeal iu Englandin the case of Lee 
V. Aithiir (9). It was there pointed out that 
tlie Court will not consolidate actions com¬ 
menced bythe same plaintiff againstdiffer-ent 
defendants unless the issues to be tried are 
precisely similar; the Court will, however, 
make an order of tliis description by consent 
of parlies. Reference may in this c^nneciion 
be made to Seale v. (IC), whei'e it was 

held that a partition action may he consoli¬ 
dated nith an ndininistration action and 
O' Gorman v. Hauling (11), where an action 
by plaintilT on foot of a guarantee, and an 
action Iry the defendant to recover damages 
for breach of contract and for negligeoci in 

(.'>) 15 \V. R. no. 

((>) 10 {:. 5S. 

(7' IM W. K; inC. 

(S) 22 c. .^n. 

(D) (U>00) :00 L. T. 61. 

(10) n8K2) Eng. W. N. 83. 

(11) (1884) IS Ir. L. T. E 93. 
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relation to an auction^sale, were held entirely 
distinct and disconnscted in their subject- 
matter, and CDDSolidation was refused. In 
the case bsfore us, it is perfectly clear, as 
indeed appears on the face of the order of 
the Sobordioate Jud^e, that the substantial 
questions iu controversy are not iienticil. 
In the money suit and in the raortgagfa suit, 
the question raised is, whether the loan was 
advanced. In the partnership suit, the ques¬ 
tion is, who are the partners in the transac¬ 
tion and what are their respective rights and 
liabilities. It is significinb that in the part¬ 
nership suit, the plaintill sesks to recover 
Rs. 2,189, whereas in the money suit and in 
the mortgage suif, considerable sums are 
claimed. Id is not likely, therefore, that the 
que.stion in controversy between the parties 
in the money suit and in the mortgage suit 
can be covered by the decision in the partner¬ 
ship suit. Even if it is established that the 
money advanced by the petitioners was ap¬ 
plied for the purpose of the partnership 
transaction, it does not follow by any means 
that the plaintiffs may nob be entitled to the 
relief they seek. On the other hand, it is 
fairly clear that the object of the opposite 
party is to tie up the money and the mort¬ 
gage suits, which in ordinary course are 
likely to bo heard and disposed of much 
sooner than the partnership suit. Under 
these circarnstances, we are of opinion that 
the order for consoli<lation ought not to have 
been made. The Subordinate Judge has 
plainly acre! with material irregularity in 
the exercise of lii.s jurisdiction, and irremedi* 
able mischief might bo done, if the Court 
refused to interfere at (his stage [_Charu 
Ch'india V. Sarat Ckiwlri Singh (12).] 

The result is that tins Kule is made abso¬ 
lute and the order of the Subordinate Jvi ige 
discharged. The petiti >ners are entitled to 
their co.sts in this Court. IVe assess the 
heai’ing fee at tive gold mohnrs. 

It is conceded that this judgment will 
govern Rule No. G051 of 1911, which is ac¬ 
cordingly made absolute; but there will be no 
separate order for casts iu that Rule. 

Rules mule absolute. 

(12) 12 C. L. J. 537 at p. 5 U, 8 Itid. Cas. 87 at p. 90. 


NAUPUR JUDIOIAIi OOMMISSIOME R’S 

COURT. 

Sto.Mo Oivir. Apxeui No. 32-R of 1911. 

Rebruary 26, 1912. 

Present: —Mr. Batten, A. J. 0. 

KISAN—Appell.ant 

HlRAIjAri —Pf.AINTIFF—R bspondevt. 

O'Cilpin'yyj-rig.xts—Presumption—practice — Register¬ 
ed oceiipant, whether entitled to occupancy rights—Derar 
Lmd Revenue Cole, ss. 4 (14) <fe (15), S'*, 72, 
105. 

According to the Revenue law and pi’actico in Berar, 
the “registered occupant” and tlie “actual occupant” 
may be different persons. 

There is no presumption that the occupancy rights 
in unalionated land aro held by the registered occu¬ 
pant until some other person is rooognize.l as the 
registered occupant. 

Nor is there a presumption that any pei*.?on newly 
recognized as tho registered occupant must neces¬ 
sarily be the owner of tlio rights of ocoiip viicy. 

Ba’ii'fiiii V. iTuroti, 6 N. L. R. 78; 6 Ind. Cas. 824 
distiugui.shed. 

Appeal against the decree of the District 
Judge, 'West Berar, Akola, dated the 2Qd 
September 1910, confirming that of the 
Junior Munsif, Akola, dated the 4ch Fehruiry 

1909. 

Mr. At-naram Bhagwanf^ for the Appellant. 

Mr. M. P. TFnZii/i, for the Respondent. 

JUDGEMENT.—The case for the plaintiff- 
respondent, Hiralal, is that the field in 
suit. Survey No. 72 of IChanapur in 
the Akola District of Berar, belonged 
to Akaji; Akaji sold the field by an 
oral sale to the 1st defendant, Shivaji, about 
35 years ago since which date Shivaji has 
been in possession; on the *23rd Alay 1907, 
Shivaji sold the field to the plaintiff by a 
registered sale deed, but when the plaintiff 
went to take posaes.sion, he was resisted by 
the appellants, the 2nd and 3rd defendants, 
Kiaan and Mnbarak, so the plaintiff has 
brought this suit for posses.sion of the field. 
The case for the appellants, the 2od and 3rd 
defendants, was that tliey know nothing of any 
sale by Akaji to Shivaji, that on Akaji’s 
death, his sou Ragho became owner and was 
in possession, and on the 15th of February 
1906, Ragho sold the field to the appellants 
who thereupon lawfully entered into posses¬ 
sion. They admit that Shivaji was in phy¬ 
sical posse.«sion of the field for four or five 
years previous to the sale to them, but ac¬ 
count for this by alleging that Shivaji was a 
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hataidar under Ragho. The Isfc defendant 
Shiva.ii supports the plainiitf. The appro¬ 
priate issues were framed and fclie Munsif 
held on the evidence that Akaji had sold the 
field to Shivaji. thatShivaji entered into pos¬ 
session, and that Akaji’ssou Ragho had never 
beenin possessionandhadin faetleft thevillage 
a long time ago. On these fiDdiiig.>», a decree 
for possession was given to the plaintiff. On 
appeal, the District Judge nplield the findings 
and dismissed the appeal. In 2ud appeal to 
this Comt, the point was for the first time 
raised that Akaji was the recorded hhatelar 
until 1892, and after his death, the khnta was 
tiansferied to the name of hi.s son Rapho. 
This point was apparently raised as tending 
to show that Akaji jind his son had remained 
in possession and that Akaji had not sold 
the field to Shivaji. My learned predecessor, 
Skinner, A. J. C., remarked as follows in his 
judgment (Second Appeal No. t of 1909); 
“Tiie Courts below have foui'd tlie sale by 
Akaji to Shivaji proved, and tliat Ragho 
had, therefore, iiotliing left that he could 
convey to the appellatOs. Hut in arriving 
at this conclusion, they have failed to con¬ 
sider the piesniuptioiis arising from the facts 
that Akaji continued to he registered occupant 
of the itield till his death, which occurred 
some time after 1892, and was succeeded as 
such by his sun Kagijo, or to require the 
plaintiff to explain why Shivaji, if he had 
really purchased the whole field, did not get 
it transl'erred to his name by /ozinnrna and 
kahnhyat. Under ilie.'Je cirtMjmslaiice.«, 1 am 
unable to accept tlie findii g < f the Icwer 
Appellate Court as one of fact binding on rnc, 
and must direct that the decree appealed 
agaitist be set aside, and the case reinnnde<l 
to the lower Appellale (Vnut for a fresh 
decision of the first appeal." 

I would heietbseive tlmt the reason why 
the plaintiff v^as never cal.'td upon to explain 
why Shivaji did ltd get tlu‘ Hmfn ot tl:e 
field tiansferied to his i an.e, is ll at ihe 2i.d 
and 3id dtfcndaiJs in tlie lower Ccutfa never 
raised the pednt; and t);ey clearly rtver 
attached any importance to tlie qut.stioii wlio 
■was the registered occupant, since it appears 
from the evidence oi tin* Pat war i that in 
1908 Ragho was still ilie registered occupant 
and (he appellants had taken no .*-tepa what¬ 
ever to get the /»•/<«/« transfer I ed to tl.tii- 
name. 

Alter rernaird, the oppeilanls called no 


evidence in support of the argument which 
had been raised on their behalf for the first 
time in this CouH. But six witnesses were 
called for the plaintiff, namely, four Govern¬ 
ment cfficlals with long experience of Berar. 
being a Deputy Commissioner, an Extra- 
Assistant Commissioner holding the post 
of a Sub-Divisional OfiBcer, a Tahsildar, and 
the Patwari of Akola; the other two witness- 
efi are Pleaders who ar e also land holders 
in Berar. The first three witnesses depose 
that as a matter of practice the actual occu¬ 
pant” of a survey number and the registered 
occupant” are nob necessarily the same 
persons, and they estimate that from 24 per 
cent, to 50 per cent, of registered occupants 
are not actual occupants and have no con¬ 
nection whatever wiih the survey number. 
They attribute this slate of affairs to the fact 
that when a registered occupant die.®, no 
notice is issued to the villagers in general 
before transferring the klnt!a to the name of 
his heir [under section 72 (1) of the Berar 
Band Revenue Code], and that similarly no 
notice is i.^^siied when there is an applic.itiou 
for transfer by razinoninh and knhnliVttt 
(under section 09 of theLai.d Revenue Code); 
but the in-.iin reason appears to be that it 
is not the duty of the Patel, or of any other 
Revenue (fficei-, to report private transfers of 
uualitnated land. The Patwari cf Akola gives 
actual figures for the Revenue 3 ear 1909-10 

showing that out of 73 fields tninsfeired, in 

the case tf 24 fields, the IhoietUr had ceased 
to ViavG coni'tction with the field, in other 
words that in 24 out of 73 cases the aclmR 
” occupar.t ” and the “ registered cccupant ” 
were dilTeient persoris. It is not clear wheiher 
the 73 (lai sfti sure transfers of khota or private 

transfers of the fields, hut in eitlier case the 

figures I ave the same significance. The Sub- 

DivisionalOtfictrand the Tahsildar depose that 
in cases ( f transfer- of hhnio, no con-sideration 
is paid to the question who is theowneror ac¬ 
tual cccupant oi-man in possession of th.e field. 
The Deputy Cuinmii-sioner says that tn 
revemio piaolioe the ** legisteicd eccupant 
and the ' i ccupaiit ” may lie uifTerent persoi s 
and he justifies this practice by the 
terms heiiig separately dtfimd in suh-scciions 
(14) and (15) of sec ion 4 of the Code. The 
Sub-Divisional Officer and the Deputy 
Conimissiunei' both point out that while t ® 

‘Tegisteied occupant” is the person to " 

the Revenue Authorities first look to lor the 


Vol XVJ 


INDIAN CASES. 


901 


KISAN V. HIRALAL. 

land revenue, and on default of payment by 
him, they look to the co*occupant8, if any, 
and then to the person in actual occupation. 
This is in accordance with section 105 of the 
Code. The two Pleader witnesses are also 
holders of survey numbers in Berar. One of 
them deposes that he is the occupant of three 
survey numbers but not the registered 
occupant, that as regards another survey 
number, he purchased the occupancy right 
from the owner thereof, who was not the 
registered occupant, and got the registered 
occupant who was a different person and who 
had liad no connection with the field for 
many years to relinquish the Ifhot'i in his 
favour; and that as to six other survey 
numbers, he has sold his rights, but never¬ 
theless the still stand in his name. 

The remaining witness owns”, as he says, 
that is to say, he has acquired the occupancy- 
rights in 20 survey numbers, but nevertheless 
the kkata in respect of 16 of them does not 
stand in his name. Both Pleaders, moreover, 
say that in their experience as Pleaders in tlie 
Berar Courts, they have C5roe across many 
cases in which the registered hhatedirs have 
no connection with the fields standing in 
their names. 

On the evidence summarized above, the 
learned District Judge hai held that, accord¬ 
ing to the revenue practice in Berar, no 
prosumption is raisel by the facias tliab the 
hh'ita was not transferred from the name of 
Akaji to the name of Shivaji, and that on 
Akaji’s death, it was transferred from the 
name of Aka ji to tlie name of his heir llaglxo 
to rebut the evidence that Akiji did sell the 
field to Shivaji, who lias been in possession 
ever since, and who has been paying the 
land revenue. In other words, after taking 
into consideration tlie matters drawn tj his 
attention by my iearneil predecessor, the 
learned District .Judge h.is again held, after 
taking fresh evidence, that Ragho had 
nothing left that he c >uld c:)uvey ti the 
appellants. 1 am of opinion tha'i the case 
was remanded by ray learned predecessir in 
order to give the parties an opp>rtuuity of 
proving the existing custom or practice lu 
Berar, and that he did not consider the 
question to be one of law, bat rather one of 
custom or practice, for 1 think that he would 
have discassed the law, if he liad couddered 
the question to be one in which tlie law 
assisted the appellants. Considered as 


evidence of custom or practice, it would be 
impossible to find stronger or more convinc¬ 
ing evidence as to the existing practice, and 
indeed no attempt has been made in the 
present appeal to this Court to contest the 
finding as to the existing practice. I accept 
the finding as to sale and possession which, 
in these circumstances, 1 consider to be 
binding on this Court. 


Bat it is further stated in the memoran¬ 
dum of appeal that custom cannot override 
the law. No clear argument has, however, 
been advanced to show in what way the 
custom overrides the law, or what portion 
of the law contained in the Barar Land 
Revenue Code it overrides. No doubt. 
Chapter VI of the Code contemplates that 
the registered occupant of a survery number 
shall ba the occupant or one of the oo*occa- 
pants of the survey number, but there is no 
provision in the Code or ia the rules under 
tlie Code, at any rate up to the date of the 
suit, which ensures that this shall ba the 
cise. No Racird of Rights orrected from 
year to year is kept; it is not the duty of any 
Revenue official to record private transfers, 
nor is it the duty of persons who have 
acquired occupancy-rights to report that they 
have done so. 13xcep; in the case of unalienab- 
ed laud newly occupied under sections 5S and 
()0, where an agreement in the form given in 
Appendix XlII is taken from the person ac- 
c?p!iiig the registered occupancy according to 
rule 119 of the rules under sections 53, 60 and 
210 (i) (e), and from the successors of such 
person, tliere is nothing to restrict free alieo- 
tioiiofhis riglits by the registered occupant 
(see form in Appeddix XVI), and iu the 
absence of any provision for the mainfceu- 
ance of a Record of Rights, I do nob see 


by the Revenue ollici ils, can be said to be 
actually contrary to the law. My attention 
has been called to the ruling in Baliram v. 
yiaroti (IJ, but 1 f iil to see its relevancy. 
That ruling concerned the effect of a relin- 

q iishni-''nt by a rogisfered occupant who. at 
the time of the relinquishment was the 
ao. Hill occiipant or 0.0 of the co-occupants, 
and It cannot, so far as 1 can see, have 
any applicition to tlie oiseof a registered 
occupant who has long agas a matter 
of fact, partel with all his rights over the 


(1) 0 hh L. K. 78j 0 IiiU, Cas. 621. 
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land. I mny add that in over 13 years* 
expeiienceof Berar as Judge and Judicial 
Commissioner, I have never before had ifc 
argued before me that the hhaiedar of a field 
must also necessarily be the owner of the 
occupancy«right, or rfce rcr^ff. The fact that 
there is no presumption, such as has now 
been set up, has been admitted, thougli it has 
been deplored, and all the decisions in 
suits for possession have proceeded on the 
assumption that no such presumption arises. 
To hold otherwise now would not only be 
unjustified by anything on the record of 
this case, but would also be a complete 
reversal of the priuciples underlying the 
decisions of the Judicial Commissioner’s 
Ccurt for many years past. The appeal is 
di^niifsed with cost®. 

Affcal dismissed. 


MADRAS HIGH COURT. 

SECO^D Civil Apfeal No. 226 ok 1911. 

April SO. 1912. 

rreseni: —Mr. Justice Wallis and 
Mr. Justice Sankaran Nair. 

GOVINDA IYENGAR and others— 

ArPEMANTS 

versus 

RAGUNATHA DORAISINGAM alias 
GOWai V^ALLABHA THEVAR, minor 
ZEMINDAR OK SIVAGANGA, thkocgh 

THE Agent of the Court ok Wards, the 
COLLECTOR ok RAMNAD— Respondent. 

Court vf}Varih Act I f>f J1I02\ 03—Zemin* 

(lar, of Court — Inotcc of temple—Aj^ju-int^ 

'ntent hij Court of W’nrtl.tol marwyer to tlin'lmryc Irustct's 
— Snspen^ioti hy mannyKr of temple urchakes— 
i.iolilitf, of unuor trustee (or tats doue by the manager, 

A ntaiiager, a])poiateil by tlieCourt of Wards, under 
ecctkm 03 of Madras Act I of 19L2, to discharge the 
duties of a temple tiustcc, for and on belialf of tbo 
minor ward, who is the trustee of the teinpJo, is 
empow ered to suspend or dismiss temple servants and 
iirchdlins, w ho are bound to obey bis orders. 

A minor trustee is not liable for acts done by the 
('Wei-r a)ipointed bj' the Conrtof Wards under the 
statutory authority conferred by section G3 of iludras 
Act 1 of 1902. 

Second appeal against the decree of the 
Subordinate Judge of Raranad, in A. S, 
No. 162 of 1910, presented against that 
«jf the- Additional District Munsif of 
Paiamakudi in O. S. No. 411 of 1908. 


FACTS.—The plaintiffs sued for declara* 
tion that the order of their euspension by 
the manager of the defendant, the zemindar 
of Sivaganga, who was under the Court of 
Wards, wasillegal, and that the defendant and 
his officers had no power to interfere with 
and pass ordeia with reference to the dis* 
tribution of Tirtam (holy water), etc., by the 
plaintiffs, the hereditary stanigars of the plaint 
temple, and for damages, etc. The defendant 
maintained that the order of suspension was 
properly made because of the plaintiff’s dis¬ 
obedience to carry out the Manager's 
orders about the distribution of Tirtam in 
a particular manner. 

The District Munsif gave a decree 
to the plaintiffs declaring the order of 
suspension to be improper and setting it 
aside hut refusing the other prayers of the 
plainliffs. 

The Subordinate Judge on appeal held that 
the order of supeneion was not improper or un¬ 
reasonable and dismissed the suit of plaintiffs. 

^Ir. R, Srinivasa Aiyavgar^ for the Appel¬ 
lants. 

Mr. M. Kunjnni Nair, for the Respondent. 

JUDGMENT.—The manager is found by 
the Subordinate Judge to have been the 
person appointed by the Courtof Wards under 
section 63 to discharge the duties of trustee 
or manoger of the religious endowment 
during the minority ot the wards. As 
temple servants, (he plaintiffs w'ere bound 
to obey (he trustee and it was not for them 
to set up their judgment against that of the 
trustee. The Subordinate Judge was, 
therefore, right in dismissing the suit. We 
mny add that it decs not appear how the 
detendant, the minor, could be made liable 
for what was done by the officer appointed 
by the Court of Wards under a statutory 
authority conferred by section f;3 of the 
Madras Act I of 1902. The second appeal 
is dismissed with Costs. 

Appeal dismissed. 
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POKHPAL SINGH V, CHHlDtJ SINGH. 

ALLAHABAD HIGH COURT. 

First Civil Appeal No, 400 op 1910. 

February 14, 1912. 

Present :—Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Banerji, 

POKHPAL SINGH and others— 

Appellants 

versus 

OHHIDU SINGH and others — 

Respondent^. 

Jftnor— Absence of order appointing gmi'dinn ad litem 
— Irregularity—Minor properly represented in a suit — 
Effect of decree in such suit^Civil Procedure Code (Act 
XIV of 1882^, s. 103— Hindu Law — Joint family— 
lather’s debt —Liabiltfy of ancestral property. 

A decree against a properly representevl minor is 
binding upon him, but if be has not been properly re¬ 
presented, the decreo is a nullity, and a claim brought 
to have it declared that the decree is a nullity is 
Buperlluous, 

The absence of a formal order appointing a guar¬ 
dian ad litem is a mere irregularity. 

Musammat Bibi Walian v. Banke Behari Pershad 
Singhy 30 0. 1021; 5 Bom. L. K. 822; 7 C. \V. N. 774- 
30 I. A. 182, referred to. 

It being the pious duty of a Hindu sou to pay his 
father’s debt, not tainted with immorality, a sale for 
payment of such debt would biud tho 'son and his 
interests in the ancestral property and would confer 
a complete title on the purchaser. 

First appeal from the decree of the Sub¬ 
ordinate Judge of Aligarh. 

Mr. Peary Lai Banerji (with him Mr. 
if. L. Agfirwaln)y for the Appellants. 

The Hon’ble Dr. Sundtir Lai (with liim 
Mr. Shaji-uz zaman)y foe the Respondents. 

JUDGMENT.—This and the connected 
Appeal No. 50 of 1911 arise out of a suit 
brought by the plaintiffs-appellants for pos¬ 
session of shares in two villages, namely, 
Moman Khurd and Sabra, and for eerrain 
bouse property situated in tlie former 
village. They also claimed a declaration 
that a decree obtained by tlie defendant 
Chhedu Singh against their father Rudra 
Singh, on the 10th of July 1903, and the 
proceedings held in purs:;aoce of that decree 
are not binding on them, and ai’e as against 
them null and void. Chhedu Singh, defend¬ 
ant, is the nephew of the plaintill’s father, 
Rudra Singh, being the son of his brother, 
Umrao. Chhedu Singh brought a suit 
against Rudra Singh fo.r partition of zemindari 
property situated in the two villages men¬ 
tioned above and also of house property. 
To that suit the plaintiffs were added as 
defendants. A decree was passed iu favour 
of Chhedu Singh, declaring him entitled to a 
half share of the property claimed and for 


partition of the house property and costs 
were also awarded to him. For the realiza¬ 
tion of those costs, the decree was put into 
execution and a great part of the property, 
DOW in dispute, was put up to sale and pur¬ 
chased by Chhedu Singh himself. Subse¬ 
quently, he sold that property to the defend¬ 
ants, Beni Singh and Sri Ram. Decrees for 
rent were also obtained by Chhedu Singh 
against Rndra Singh, and in execution of 
those decree.^, some property was sold and 
the defendant, Husain Ali Khan, purchased 
it. In 1907, the plaintiffs brought a suit 
against Chhedu Singh and the purchasers 
of ti e property, for a declaration that they 
were the owners of a five-sixths share iu the 
property now in dispute, other than the shares 
in the village Subra; that the decree obtained 
by Chhedu Singh was fraudulent and not 
binding on them and that the sale of the pro¬ 
perty in execution of that decree could not 
affect their interests. This suit was dismiss' 
ed on the 13bK of January 1908, apparently 
under section 102 of the Code of Civil Proce¬ 
dure, 1882, on the ground that the plaintiffs 
did not appear at the hearing and the defend¬ 
ants, who were represented, did not admit the 
claim. Subsequently, Rudra Singh died, and 
thereupon the suit out of which this appeal 
has arisen was brought by the plaintiffs. The 
main ground of the claim is that the plaintiffs 
were not properly represented in the suit 
brought by Chhedu Singh, and that the 
decree in that suit was not binding on them, 
and must be deemed to be null and void so 
far as they were concerned. 

The Court below has held that as regards the 
five-sixths shareclaimed in the previous suit, 
Mie present suit is barred by the provision of 
Order IX, rule 9 of the Code of Civil Proce¬ 
dure of 1903, wliich corresponds with section 
103 of Act XIV of 18S2. As regards the 
remainder of the property, it granted the 
plaint'tfs a decree for a part of their claim. 
The iudgment of the learned Subordinate 
Judge is far from satisfactory, and it is nob 
e.asy to follow all the reasoning by which 
it i.s supported. It is not, therefore, surpris¬ 
ing lliat b-)th the parties are dissatisfied 
witli it and have appealed against the decree. 

The plaintiffs in this appeal contend that 
the Court below is wrong in holding that 
a part of their claim in barred by reason 
of the dismissal of the suit brought by them 
in 1907. They urge that the cause of action 
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for ibe presGiifc Fuifc is noh the same as the 
cause of flctioi) forthe forinersuit,inasmuch as 
at the time when they brought tliat suit, 
they weie in possession of the property, and 
tliat before the institution of the present suit, 
they were dispossessed from it. 

If, as the plaintiffs contend, they were 
not properly represented in the suit brought 
by Chhedu Singh in 1901, the decree in 
that suit would, as against them, be a nullity. 
This was so held in JLinuman Fershad v. 
J^uhamwod Ishaq (1). If, on the other hand, 
the plaintiffs were substantial parties to 
the former suit and were properly represent¬ 
ed in it by a guardian, the decree in that 
suit is binding on them; and, so long as it 
is not set aside, they would not be entitled 
to maintain tlie present claim. Therefore, 
the question \\liether the dismissal of the 
former suit operates as a bar to the present 
claim, would depend mainly on the deternii- 
nation of the further question whether in 
the foimer suit they were properly represent¬ 
ed. If, as ne have said above, they were 
not so represented, the decree as against 
them being a nullity, the claim for a declara¬ 
tion that it is a nullity is superlluous and 
the present suit would be unalTected by the 
fact that the former suit was dismissed. 

It appears tlmt in the suit brouglit by 
Chhedu Singh, Rudra Singh was at first 
impleaded as tlie solo defendant. He object¬ 
ed that his sons had nn interest in the 
property, and thereupon the plaintiff, Ch¬ 
hedu Singh, made an application to the 
Court praying that the minor sons of Kudra 
Singh, under (he giiai'dianship of their 
father, Rudra Singh, he aruled as defer,dants. 
The application contains a further prayer 
tliat “permission might he granted” after 
verifying the affidavit which was tiled along 
with the application. Tliis apparently refers 
to the usual alfidavit made in .suppoi’t of an 
application for the appointment of a guardian 
(tii idem and the peiini.s.->ion sought refers 
to .ouch appointment. From the decree 
which is printed at page 7 t'f the respondent’s 
hook, it appears that the present plaintiffs, 
the sens of Rudra Sinph, were added as 
defendants under an order, dated the 15th 
of April 1901. The learrnd Subordinate 
.fudge holds (hat there is no evidence on 
the record to show that a foirnal older was 

n) 28 A. 137; 2 A. L. J. Clo; A. W. N. (JCOo) 229. 


made for the appointment of Rudra Singh- 
as the guardian ad litem of his minor sons, 
the present plaintiffs. It is clear that an 
order was made upon the application referred 
to above granting it, but we may accept the 
finding of the Court below that no formal 
order was drawn up, appointing Rudra Singh 
as the guaidian ad liiem of the minors. 
His, however, manifest from the fact that 
the applicalion of Chhedu Singh, to which 
we iiave referred, was granted, that the 
Court sanctioned the prayer for the addition 
of the sous of Rudra Singh as defendants and 
for the appointment of Rudra Singh as their 
guardian od Utem. That being so, this case 
closely re.sembles the case of Musatnmat Bihi 
Walian v. Banhe Behari Fershad Singh (2), 
decided by their Lordships of the Privy 
Council. In that case also it did not appear 
that a formal order had been drawn up for 
the appointment of a guardian ad ftVem, 
but their Fiordships held that the absence 
of a foimol order was no more than a mere 
irregularity. Therefore, if ike plaiutilfs were 
substantially sued in tire previous suit and 
were effectively represented in that suit by 
their father, with the sanction of Court, 
that would be sufficient to bind them. The 
suit brought by Chhedu Singh was contested 
by Rudra Sii gh, and it was after contest 
tlmt a decree was passed. One of the 
grounds on which it is contended that (he 
plaiuriffs were not properly represented, and 
that their father, Rudra Singh, was not a 
fit person to be their guaidian, is, that he 
was of unsound mind. The learned Sub¬ 
ordinate Judge in the course of his judgment 
has remarked that Rudra Singh “was proved 
to bo a half idiot.” The only evidence oa 
the record as to the mental c.-ipacity of Rudra 
Singh is the statement of a witness, Nathu 
Singh, who said that Rudra Singh was ‘some¬ 
what crazy.” The plaintiffs themselves in the 
suit brought 1 y them in 1907, did not allege 
anything in respect of Uudra Singh’s mental 
capacity bej'ond this that he was of w’eak 
intellect. Tlrere is a good deal of oral 
evidence adduced by the defendants which 
shows that Rudra Singh was in full posses¬ 
sion of his intellect; and from the manner in 
which he defended the foimer suit, claim¬ 
ing as he did that the property in which 

Chhedu Singh asked for a big share, was 
(2)30C 1021; G Horn. L-K. 822; 7 C. W. X. 774; 
30 1. A. 182. 
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his ael£*acquired property, and denying: that 
ifc was joint ancestral property, shows that 
he was not a man incapable of properly 
defending the suit. The remarks of the 
learned Subordinate Judge seem to us to 
have no sulficient justification. We fail 
to see that the interests of the plaintiffs 
in tl>at litigation were not properly safe* 
guarded, and that they were not properly 
represented. Chhedu Singh was claimiug a 
half share in the properly ou the allegation 
that it was joint ancestral properly—anallega* 
tion which is now admitted on behalf of the 
plaintiffs. If it was correct,Chhedu Singh was 
entitled to the half share which he claimed, 
and the other half belonged to Rudra Singh 
and his sons, the present plaintiffs. Rudra 
Singh denied that the property was ancestral 
and that Chhedu Singh had ahalf share in it. 
There was, therefore, nothing in that litigation 
in regard to which the interests of the 
plaintiffs were overlooked and not provided. 
Rudra Singh’s interests in that litigation 
were in no sense adverse to the interests 
of the plaintiffs, and from the nature of the 
defence set up by him, it is, as pointed above, 
clear that ho was trying liis best nob only 
to guard his own interests but also those of 
his minor sons. We are, therefore, unable 
to hold that in the previous litigation the 
plaintiffs were in any way prejudiced or that 
they were not substantially represented. The 
decree in the previous suit was, therefore, 
binding ou them; and so long as they could 
not on any olher ground get it set aside, 
they could not avoid the operation of that 
decree. 

In the suit which they brought in 1907 they 
alleged that the decree had been obtained 
fraudulently. Tlie .^ame allfgation has been 
made in the present suit so far as tliat decree 
is concerned. So that the cause of action 
alleged in both suits in regard to the decree 
is the same. The Court- below was, there¬ 
fore, right in holding that the dismi.ssal of 
the previous suit barred the prefont suit in .so 
far as it related to the propeily which was 
the subject-matter of tlie claim in the suit of 
1907. Furthermore as tho decree in Chhedu 
Singh’s suit was, in our opinion, binding on 
the plaintiffs, the auction sale held in execution 
of that decree is equally binding on him. 
Assuming, however, that the plaintiffs were 
not properly represented in the suit brought 

Chhedu Singh, and that I hey are entitled 


to treat the decree in that suit as a nullity, 
the question would still arise whether the 
sale of the family property in execution of 
what must be deemed to be a decree against 
the father alone is binding on the plaintiffs and 
their interests in the family property. The 
learned Subordinate Judge in one part of his 
judgment says that it has not bsen proved 
that the property in question was the ancestral 
propertyof the plaintiffs. If we accept this 
finding,then the property cjuldonlybedeemed 
to be tlie properly of Rudra Singh; and having 
been sold in execution of a decree obtained 
against him, it passed the whole of his 
interest to the purchaser. It was, however, 
tlie plaintiffs’ case and it was held in the 
suit of Chhedu Singh that property was 
ancesfral properly. Therefore, the pro¬ 
perty being ancestral, and it being the pious 
duty of the eons to pay their father’s debts not 
tainted with immorality, a sale for payment 
of such debts would bind the sons and their 
interests in the ancestral property, and would 
confer a complete title on the purchaser. It 
i.s not the plaintiff’s case that the decree 
obtained against Rudra Singh for osfcs of 
tho partition suit was tainted with imm^^alit 3 ^ 
On the contrary, as we have pointed out 
above, be whs defending the interests 
not only of himself but. also of hi.s sons; 
and, therefore, it is impassible to say 
that tlie dt'cree passed in that suit was 
a decree for a debt which it was not the 
b)undeQ duly of the plaiuliff.s as Hindu sons 
to discharge. As tlie property has been sold 
for the reali/.\rion of that debt and it has 
been purchased by tlie defendant, the plain- 
tiff.s aje not entitled to claim any portion 
of that pioperly from the purchasers. It is only 
on the gioand of the debt being tainted with 
immorality lhat they could have claimed the 
property, but that i.s not their cisp; under 
these circumslance^, no question of family 
necessity arises. From any point of view, 
therefore, the plaintiffs’ claim cannot succeed, 
and the Coiu'v below was, in our opinion, 
wrong in decreeing any part of it. The 
result is that tliis appeal fails. It is dismissed 
with 

Appeal dismissed. 
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8HAKH1 CHAND l\ RAM CHANDRA MARWARI, 

CAT.CUTTA HIGH COURT. 

Civil Rule No. 1000 of 1912. 
ilay 22, 1912. 

Present :—Sir Avshutosh Mookerjee, Judge, 
and Mr. .luslice Beachcroft". 
SHAKIll CHAND —Pf.AiNTiKP—P etitioner 

rersiis 


••V, 

the plaintiff served a notice upon the de¬ 
fendant calling upon him to pay rent at 
the enhanced rate for three months and at 
the same time requiring him to quit on the 
16th December 191C, On the l4th Novem- 
her 1911, the plaintiff commenced the present 
action and claimed rent at the higher rate.. 


RAM CHANDRA MARWARI— Defendant 

—Opposite Pariy. 

Londloril and Tcniint—Xotice to (fuit—Xotice that 
lenant shall have to innt ciihnncvd rent if he k:eis }»'€• 
Iiii.'i-s In ociiipfitlnri, u'licfher sn^^ricut. 

The plain!iff in this ense IcL out n slop to the cle- 
fenclnnt on nn oral lease from month to moniU at a 
monthly rent of Rs On September 4, 1910, the 

plaintilT sirved the defendant with a notice in tho 
following terms: ‘’In respect of the shop, some persons 
offer a month; you nns therefore, informed 

b\ this notiee that if from the 1st you 

want to ki.ep the shop in lease, you shall have to pay 
Hs. 27 a month." The defendant continued in occu¬ 
pation but refused to pay tlie enhanced rent. Suh- 
seipienllv, on the 2m\ December 1910, the plain¬ 
tiff served the defendant with a m)tice calling 
upon him t.opay rent at the enhanced rate for three 
numlhs and at tiio s:u)jc time requiring him to (pnt 
on the Itiih Deccmlicr 1910: 

Urlil, iliat the lirst notice was not sniHcieiit to tor- 
niiiiate the lenaney or to enhance the rent. 

Bi'hllr'i V. Athinson, 7 A. b91), fullowe«l. 

Rule against the dtcree of the Small 
Cause Couit Judge of Bbagalpore, dated 
Ptbiunry, yid 1912 . 

Babu Nartsh Chandra Sinha, for the Peti- 
tioiier. 

Babu Lachvii Narain Singh, tor the 


Opposite Paity. 

JUDGMENT.—Wo are invited in this 
Rule to modify the decree in a suit for 
enhancement of rent. The case for the peti¬ 
tioner, uho was the plaintiff in the Court 
helow, is that, he let out three shops and two 
nlmirahs to tlie defendant, on an oral lease 
from month to month. The rent se^ttled was 
Ks. 10-8 for the shops and Rs. 8 for the 
aliniiahs. On the -1th September 1910. the 

plaintiff served a notice upon^ the defendant 

ill the following termt: "Whereas two 
almiiaha and three shops are in your tenancy 
and the rent for the same baa been paid 
npto JShmiro 1:117, and as in respect of 
this, some persons offer Rs. 27 a mortb, 
you are, tV^eiefoie, informed by this notice 
that, if from the lat i:H8 you want 

to beep tlie shops and the ulmiraha iu lease, 
you shall have to pay Rs. 27 a month. 
The defendant continued in occupation but 
refused to pay rent at the enhanced rate. 
Subsequently, on the 2nd December 1910, 


The Small Cause Court Judge has made a 
decree in favour of the plaintiff for rent at 
the original rent and has deducted there¬ 
from a certain sum alleged to have been 
spent by the defendant in effecting neces¬ 
sary repairs on the property. Two ques¬ 
tions, therefore, require consideration; 
namely, first, whether the rent was validly 
enhanced; and secondly, whether the defen¬ 
dant is entitled to claim any deduction on 
account of the costs of repairs. 

In so far as the first ground is concerned, 
it is reasonably plain that the first notice 
was not sufficient either to terminate the 
tenancy or to enhance the rent. The case 
falls within the principle of the decision of 
a Pull Bench of the Allahabad High Court 
in the case of Bradley v. Atkinson (1). In 
that case, the landlord served a notice upon 
the tenant in the following terms: “If the 
room.s you occupy in the house are not 
vacated within a month from this date, I 
will file a suit against you for ejectment, as 
well as for recovery of rent due at the 
enhanced rate.” It was held that the 
letter was not such a notice to quit as the 
law requires, inasmuch as it was not a 
notice of the intention of the lessor to 
terminate the contract at the end of a month 
of the tenancy. Mr. Justice Straight fur¬ 
ther doubted whether the letter was a 
notice to quit at all. We are nob un¬ 
mindful that in England it has been held 
that if a definite notice to quit is given, it 
is rot invalidated by the addition of words 
requiring, in a notice by the landlord, an 
increase, or iu a notice by the tenant, a 
diminution, of rent, if the tenant stays on, 
and that a notice so expressed operates 
as a notice to quit with an offer to grant 
or to take a new tenancy; as the case may be. 
Thus, it was laid down by the majority of 
the Court cf Appeal in Ahenrn v. Bellman (2^ 
that although a notice to quit must h® 

(1) 7 A.869. T 

(2) (1879) 4 Ex. D. 201} 48 L. J. Es. 681; 40 4^ 

T. 711; 27 W. R. 928. 
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clear and certain so as to bind tbe party 
who gives it and to enable tbe party to 
whom it is given to act upon it at the time 
he receives it, it cannot be laid down as an 
inflexible rule of law that the notices to be 
given most not be optional. In the case 
before the Court of Appeal, the notice was 
in these terms: *‘l hereby give you notice 
to quit and deliver up possession of the 
shop premises and show-rooms now held by 
you as tenant from me, on or before the 
first day of May 1878; and I hereby 
further give you notice that should you 
retain possession ot the premises after the 
date before mentioned, the annual rental 
of the premises now held by you from me 
will be £160 payable quarterly in ad' 
vance.” It is obvious that tbe first part of 
the notice was sufficiently precise to terminate 
the tenancy. The second part merely gave 
the tenant the option of a new contract of 
tenancy. [Z)oe v. Jackson (3), Doe d. Lysfer 
V. Qoldwin (4); Roberts v. Hayward t5); 
Bury V. Thompson (6)]. In two analogous 
cases in this country, the rule in question has 
been followed. [Kikuhhai v. Kalu Ghela (7) 
and Adolph Sharoger v. Emma Price (Sjj. In 
our opinion, the present case falls rather 
within the principle of the decision in Bradley 
V. Atkinson (1) than within the rule laid 
down by the Court of Appeal in Ahearn v. 
Bellman (2). The inference follows that 
the tenancy was not terminated and the 
notice did not operate to enhance the original 
rent. The first ground, therefore, fails. 

In so far as the second ground is con¬ 
cerned, section 108, clause (6), of the Trans¬ 
fer of Property Act provides that if the 
lessor neglects to make, within a reasonable 
time after notice, any repairs which he is 
bound to make to the property, tl»e lessee 
may make the same himself and deduct 
the expense of such repairs with interest 
from the rent or otherwise recover it from 
lessor. In the case before us, the defendant 
asserted in his written statement that the 
landlord was liable to effect the repairs after 

notice had been giver to him for the purpose, 

L C3) (1771)) 1 Dough 175. 

(4) (lyil) 2 (^. IJ. 143i 10 L. J. Q. 13. 275; 1 G. and 
J>. 4G3. 

(5J (1828) 3 Car. and P. 432. 

(6) (i8fi6) 1 Q. B. 696; 64 L.J. Q. B. .>C0; 14 K. 299: 
72 L. T. 187; 43 \V. R. 338; 59 J. P. 228. 

(7) 22 B. 241. 

(8) 12 C. W.K. lQo9. 


and that after his failure, the tenant had, to 
his knowledge, effected the repairs himself. 
This allegation does not appear to have been 
challenged at the trial, and no evidence was 
adduced on behalf of the landlord to show 
under what circumstances the repairs were 
effected. It further appears from the judg¬ 
ment of the Small Cause Court Judge that 
the question was not raised before him in 
the shape in which it has been presented to 
us. In view of these facts, we are of opinion 
that sufficient ground has not been made out 
to justify our interference in revision. The 
second ground, therefore, fails. 

The result is that tliis Rule is discharged 
with costs. We assess the hearing fee at two 
gold mohurs. 

Rule discharg’d. 
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ALLAHABAD HIGH 
oECOND Civil Apprxl N’o. 359 op 1911. 

ilarch 11, 1911. 

Present: —Mr. Justice Karamat Husain and 

Mr. Justice Tudbill. 

KALLA AND OTHEKS — PLAINTIFFS — 

Appellants 

versus 

HARGIAN’ AND ANOTHER—Defendants— 

Respondents. 

Prr.inortijn-jc — rsu(i>icln<nij i/iorLjuyt' —Muslirut-ul. 
rohnn —of in<trl'j'iijK-’inoueii—LinjUitij <f 
I'craon ci.tiininj iire-inorf'ja'jv of usufnirluanj murl. 

H. auJ tiucc uiIkt ptTsons usufructiiurily mort- 
gn-4L‘«l their i»iopcrty to one .lA (»ii tiio samo day 
/f. alono exe utod a Mn-ihint-nt-rch in in favour of 
the same niortzagoo and agrco l to psiy the amount 
<luc under thi.s mortga-e along with the money duo 
under the iHtdruetuaiy myrtgage. /v. :,ucd to pro- 
empttho usufjuetuary inortgago so far as i/.’s .share 
was concenn-il; 

ll' hl, that In* was n«»t houtul to pay the money 
iiiiiler tlie which was a separate and 

imiependent tiuii-iacti-m. Ho was liable to pay the 
proportionate amoiint of the coiisfiderution of the usu- 
frin-tuary iiioiigagMm II ’.s share. 

Sjt'f llont V. Xftnd linn, A. W. X. (1881) SO 
referred to. ’ 

Second appeal from the decision of the 
Subordinate Judge of Agra. 

Mr. K. Dnr, for the Appellanfs. 

Dr. Tej Bahadur Bapm, for the Respond- 
ents. 
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KALLA r. HARGIAN. 

.lUDGMENT.—On the 29th of January 
1909, Hargian, Bhogi Ram, Panin Sukh 
and Khachera executed a mortgage with 
poBsession in favour of Manik to secure a sum 
of Rs. 1,500 The entire property mort¬ 
gaged was 26 highas. 5 hinvns. The share 
of Hargian in that was 4 highan, 18 hisicas, 
that of Bhogi Ram, 1 highn, 12 hisxcnf^, and 
the remair.ing 19 bighas, 15 hii^wis, belonged 
to Paian Sukh and Kliachera. The mort¬ 
gagors undertook a liability joitil as well as 
several to pay the mortgage-debt. On the 
same day Hargian, executed a deed by way of 
nlrektin (a further charge) in favour 
of Manik, in which lie mcitgaged his own 
share amounting to 4 h-gh-n, 18 liswa.^, for 
a sum of R'». 99 In this aepaiate deed 
by way of Mnshrxtt-ul-rehnn, he stipulated that 
at the time of redeeming tlie mortgage 
executed jointly by him and tinee other 
person.^, he would pay the ni'ney due under 
this separate deed. Tliere is a recital in ihn 
mortgage-deed that a sum of Rs. 150 
was due hy Hargian to Ivalla and otliers. The 
plaintiffs then brought a suit, fer the pre- 
mortgage of the share of Haigiau under the 
mortgage-deed dated the 2iHli of January 
1909, executed by four persons aluady men¬ 
tioned. The plaintiffs in their plaint alleged 
tliattlieshaie of Hargian in tlie mortgage-debt 
was only a sum of K.s 153, out of which the 
plaintiffs were, accoiding to the recital in tl.e 
deed, entitled to a sum of Rs. 150, and that, 
tlierefore, they were entitled to pre-mortgage 
on payment of Rs. 3. Tlie Court of iir.st in¬ 
stance decreed the claim, and tlie decree of 
that Couit was aflirined by the lower Appel¬ 
late Court except as to cjsts. That Court 
directed that the plaintiffs, in order to suc¬ 
ceed in their suiC were hour d to pay a sum 
of Rs. 356-8, over and above tlie sum of 
Rs. 150, wliicli wa.s due upon their own 
mortgage. Tlie plaintiffs have preferred a 
second appeal to thi.s Court, and it is contend¬ 
ed by their leainul Vakil tlnr. the tiar.saction 
by way' of ichan being a separate 

and independent tiansaction, the plaintiffs 
aie fciitithd to prc-inoitgage tlie prior trans¬ 
action alone, and that the tm-de adopted by 
the Courts hel- W' of detormii-ing the amount 
w hich the pluintiffs are bound to pay nnder 
the mortgage is wrong. Boili the.se plca.s, in 
cur opinion, are well founded. We have no 
doubt that the mortgugo of 29th dantiaiy 
1909, is a transaction quite separate from the 


transaction evidenced by the deed of Mashrut^ 
vl-rehan of the same date. The mortgagors 
under the mortgage are four persons, and 
every one of them has undertaken a liability 
joint and several. The mortgaged property 
is 26 htghhi, 5 bxsioas. The mortgage is a 
ra''rtgsg 0 with possession. In the deed of 
Mashrut uhrehan, Hargian only is the mort¬ 
gagor. The mortgaged property is his share 
only, amounting to 4 bighas, 18 fetsiray. The 
consideration for the Mashtut-uUrtskan is quite 
distinct from the consideration for the joint 
mortgage. The mortgage under the Mashrut* 
ul-rehm i.s, strictly speaking, a simple mort¬ 
gage, while the mortgage under the deed 
executed by Hargian and the three others, 
is a usafruetnary mortgage. That being so, 
the plaintiffs in their suit for pre-mortgage 
are not liable to pay the sum of Rs. 99, 
secured by the Mashrut-ul-rehan deed. The 
share of Hargian in the property mortgaged 
by him along with three other persons, is 
4 highas^ 18 hiswos^ and the entire sum of 
Rs. 1,500 i.s a charge upon the entire property 
amounting to 26 highis, 5 biswis. The 
charge ou tlie share of Hargian is, therefore, 
in the proportion of the value of 4 bighas^ 
18 hiswas, to the value of 26 bigh'is, 5 bistvas. 
We are supported in this view by the ruling 
of this Court iu Sita Ram v. Nand 
Ram (1). As the lower Appellate Court 
ha.s not come to any finding regarding the 
value of the share of Hargiau and the value 
of the entire property mortgaged on the 29th 
of January 1909, we refer the following 
i.S'-ue to that Court for a finding:—What are 
the proportionate values of the share of 
Hargian and of the entire mortgaged pro¬ 
perty? The Court will be at liberty to take 
such additional evidence as the parties may 
adduce. Ten days will be allowed for 
objections on return of the finding. 

Issue remitted, 

U) A. W. N. (18S1) 80. 
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GOBINDA CHANDRA QANQ0LT V. KAILA8H CHANDRA SANTAL. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No 2452 op 1904. 

August 18, 1905. 

FresenU —Mr, Justice Rampini and 
Mr, Justice Mookerjee. 

GOBINDA CHANDRA GANGULY— 
Defendant—Appellant 
versus 

KAILASH CHANDRA SANYAL— 
Plaintiff—Respondent. 

Bengal Jituniciixil Act (III ff.C. of 1884^ a. 85, cl. (a) 
'^Assessment —Ntiib residing in zemindar’s howe ad¬ 
joining kacheri u-ithout paying rent —Zemindar occupier 
find liable to tax, not naib— House and kacheri, sepa¬ 
rate holdings. 

The plaintiff as the naib of a zemindar occupied 
a small house adjoining the kacheri, 

and paid no rent. 'J’ho Municipality assessed 
him with Municipal taxes under section 85 clause 
(a) of the Benpal Municipal Act whereupon lie 
brou^fUt this suit for a declaration that the imposi¬ 
tion of the taxes is illep:al: 

Jlcld, that the occupier of the house was the zemin¬ 
dar, and that he, and not the plaintiff, was liable to be 
taxed in respect of it. 

Obiter dictum:—The plaintiff’s house and the 
kacheri honse were not one holding for the purposes 
of the assessment under section 85 clause (a) of the 
Bengal Ikluniopial Act. 

Appeal from the decree cf the Subordinate 
Judge of Myrnensingh, dated the 20{h July 
1904, reversing that of the first Munsif, 
Bajitpur. dated the 6th July 1903. 

Babu Taruk Ghandra Chakravarfy, for tbe 
Appellant. 

Babu GobittJa Chandra De Boy, for the 
Respondent. 

JUDGMENT.—Tbe suit out of which 
ibis appeal arises is one brought to have it 
declared that the Municipal tax imposed on a 
certain building is illegal and also for a 
refund of the amount realized from the 
plaintiff as municipal and latrine taxes. 

The facts of the case are these. The 
plaintiff is the naib of the Maharaja of 
Myraensingb, and, as such, occupies a sra:\ll 
lioiise adjoining, the kacheri of the !Maharaia. 
The Municipality have assessed him with 
municipal taxes on the ground fh.it the 
house in which he resides and its site form a 
separate holding from the kachert house 
belonging to the Maharaja, on which a 
separate assessment has been made. 

The learned Subordinate Judge baa come 
to the conclusion, /iVif, that the house occu¬ 
pied by the plaintiff and the kocheri house 
are one holding, and secondly, that the plain¬ 
tiff is not the occupier tf the house in whiclj 


he resides within the meaning of section 85 
of the Municipal Act, but that the occapier 
is the Maharaja of Myraensinh. For these 
reasons, he has given the plaintiff a decree. 

The Chairman of the Bajitpur Municipality 
now appeals to this Court and contends 
that the Subordinate Judge is wrong on both 
points. 

In support cf his contention that the 
Subordinate Judge is wrong on the first 
point, he calls our attention to clause (3) of 
section 6 of the Municipal Act, in which the 
term holding” is defined, and in which it is 
also said that ‘^provided that where two or 
more adjoining holdings form part and parcel 
of the site or premises of a dwelling-house, 
manufaclory, wrrehouse, or place of trade 
or business, such holdings shall be deemed 
lo be one holding for the purposes of this 
Act other than those mentioned in clause (a) 
of section eighty five,” Now, it is pointed 
out that the assessment which is disputed in 
this suit lias been made under clause (a) of 
section 85, and that, therefore, the learned 
Subordinate Judge, in coming to the conclu¬ 
sion that the plaintiff’s house and the kacheri 
house of tlie Mah iraja are one h'^lding, has 
fallen into a mistake. They miy be one 
bolding for purposes other than those men¬ 
tioned in clause {n) of section 85; but they 
are not one holding for tlie purposes of the 
aa.spssment whic!) has been made in this suit. 

We think that, this contention has con¬ 
siderable force. But it is unnecessary for us 
to come to any definite finding on this point, 
because we think .tliat the deei.sion of the 
Subjidinate Judge on the second point, 
wliich is impugned on this appeal, is right. 
The .Subordinate Judge lias held that the 
plaintiff i.s not tiie occupier of the house in 
question, because he is only the nnib of tlie 
Maharaja and is residing in it in !iis capacity 
of servant of the Maharaja. Tie does not 
pay any rent foi the liouse and is not a 
permanent occupier but can be removed at 
the Maliaiaja’s pleasure. We, therefore, 
tliink that the Subordinate Judge has rightly 
held that tlic occupier of the house is tlie 
Maharaja, aiul not (lie pliintiff. That being 
so, the decision ‘-f the learned Snhordiuate 
Judge, in our opini-i-:, upon (’le wliole is 
right; and we dismi.ss this appeal with coats. 


Appeal dismissed. 
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8URENDRA NATH BOY V. GIRIJA NATH ROT. 

CALCUTTA HIGH COURT. 

CivtL Rule No. 43B9 op 1910. 

Januniy 30, 1911. 

Present'. —Mr. Justice Mookerjee and 
Jlr. Justice Teunon. 

SURENDRA NATH ROY CHOWDHURY 

AND OTnEKS — JciGMENT DEBTORS—PETITIONERS 

versu.< 

GIRUA NATH ROY CHOUDHURY and 
others;— Decree eoi dfrs —Opposite Partt. 

J)rcrcc—Auien<hii€ui—Sntl i}i.<mhi,e(l on pieliminarn 
A i'prot~ ,)ni)gmcnl of Court set aside njid 
appeal oUou'i'iV'aith rnsts"— Mennimj offcasts*'—Costs 
of (I ppeal mil >j — Court l'\'cs Art {] [[ of 1S70,J, j*. 13 — 
Court fi'c on luciiiornuihnn of appeal to ha refunded to 
appellant and not eharijed upon re.<ioudenf. 

A suit ^^'ns (]isinis.sc(l oti a pioliiuinaiy ^ronn<l by 
the fust (-’oilit. Upon appeal, the Ilijrh Court, in 
1003. reversed that decision niili costs. In the 
decreo which was prepared in (ho Hi"h Court it was 
directed that the ri-siiinidents in ll:c appeal do pay 
the co.“ts of tlie a]»}.'eal ai'd the costs incurred in the 
lirst (‘ourt. and in I he schcuhile of costs, incurred in 
the Hijih Court hy the a}'prllatit, an item of its. 28.5, 
on accouid of‘'oiiit-feo on the niciiiorandnm of ap¬ 
peal, was luitt rod. On an njiplication made in 1010 
ftir nnuMidincnt of the decree ; 


Held, that an oi fh'r onerht fn have licen made under 
secHor 13 of tlu‘ Court Fees Act for refund of the fee 
]iaid on the inomorandiiin of appeal, and that the 
ninount oncht m t to liavt' l)c< n entered in the decree 
so a.s to tliiow an nnnec«ssary himlcn upon the 
uiisiicces!.j'iil ies|'i luh-nt, and that such an order 
sliould now he made: 

Hfid, also, tliat allowin': an appeal with costs 
nnains tin- costs of the lH.^^li Court only, and tliat 
tliat portion of the decree which directed the 
then I e.«;pondents, to pay the costs of tlie then 
i.ppelliiiils in the Court of fust, instance should 
he omitted. 

Rule nblainpd upon an applic'ilinn for the 
nmerdment of n decree made in iho High 
Coiiit .11 Anpnst 13H», 1903. 

Rabna JfdS'irathi ^(niynl, Amartuiha Nafh 
Pose and Helrndra Nartiin Hhaffochatyd^ for 
t]u‘ Ihdifioncis. 

l.hihu 'I'lnnr'i ( Itundra Chnchrnvartyy for the 
Opro.sito Put ly. 

.lUIKiMKNT.—Tlii.H is A Rule for arnetid. 
ment of the tltcree of lids Ihinit in Girff-i 
jV' (h lt(.y Clu'icil/.iiiy V. i>tiicndrn Nath Rot/ 
Chi U'iiJ.ini/ (1). It lias bfcn C 'ntended, in 
tlie first place, that an older ought to have 
hfi n made ui dcr .section l'> of the Conit-Fees 
Act for n-ftiid if the Ice paid on the 
numotaiulnin of appeal, to (lie then Fiiccess- 
fol nppellatds and that the nmennt ought 
i,ot to I nvo hecn enteicd in (l.o decree so ns 


to throw an annecessary burden* upon the 
unsuccessful respondants. This contention 
is obviously just. We, therefore, now make 
an order under section 13 of the Oourb^Fees 
Act and direct that Rs. 285 which was paid 
on account of Court-fees on the memorandum 
of appeal to this Court by the plaintiffs- 
appellants be refunded to them, The decree 
of this Court will be amended by the omis¬ 
sion of thi.s sum. 

It has been contended, in the second place, 
on behalf of the petitioners that the decree 
ought not to have contained a direction for 
payment of the costs of »he Court below by 
the defendants to the plaintiffs. It appears 
that the suit had been dismissed on a pre¬ 
liminary ground, namely, that it had been 
improperly framed. Upon appeal, that deci¬ 
sion was rever.sed, and the order of the 
Court was that the appeal be allowed with 
cost?; that clearly means the costs of the 
High Court, it has been suggested, however, 
that the learned Judges intended to allow 
the then plaintiffs the costs of the original 
Court as well; such an interpretation is, in 
our opinion, entirely inadmissible. The learn¬ 
ed Judges could not have intended to allow 
to the then appellants the cists of the 
original Court inclusive of the Cour-fees 
paid on the plaint, irrespective of the man¬ 
ner in which the suit might ultimately 
terminate. We must, therefore, all >sv this 
objection also and direct that the decree be 
amended by the omission of that portion of 
it which directs the then respondents to 
pay tlie costs of tlie plaintiffs-appellants in 
the Court of first instance. 

There will be no order as to the coats of 
this Rule. 

Rule made ahsuhtie'. Decree amended. 


( 1 ) IOC. L. J. 1; ICIml. Cns. 64. 
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MOH&UATA PR03AD SINGH V. RAM EHRLAWAN SINGH. 


CALCUTTA HIGH COURT. 
Regular Civil Appeal No. 494 op 1908. 

July 27, 1911. 

Present: —Mr. Justice Mookerjee aud 
Mr. Justice Carnduff. 

M0H4MAYA PROSAD SINGH and 
oTBERs—D efendants—Appellants 

versus 

RAM KHELAWAN SINGH THAKUR 

AND OTHERS—PLAINTIFFS—RESPONDENTS. 

Malikaun, suit for — Cnlculation of inalikana — Bur¬ 
den of proof—Previous Utignlion between parties — 
Decision on mixed question of fact and lati\ binding 
though erroneous —Hes judicata— Interest on arrears of 
inalikana — Damage for tcronyful detention of moneij — 
Limitation Act (XV ol* 1877), Srh. II, Art. 115 —Ti'.vh.n'. 
ferof Property Act (IV of 1882), s, 90—Decree, per¬ 
sonal, when to be made. 

In a suit for recovery of a sum of money claimed 
as malilcana, the burden Hos upon the plaintiff in the 
first instance to prove the amount of the neb assets 
of the estate, with reference to which malikann is to 
be calculated. The burden is discharged on the pro¬ 
duction by the plaintiff of a judgment in a previous 
litigation between the parties in which it was deter- 
mined that the net assets amounted approximately to 
a certain sum. The onus then shifts to the defen- 
nut to establish that since the date of the decision 
in question, the condition of the property had 
deteriorated and that the assets at the present time 
are smaller than at tlio time of the [iroviou.s 
litigation. 

In a previous litigation between the parties, it was 
decided that the defendants were not entitled to 
deduct the Government revenue and the cesses but 
only the collection charges from the gross income of 
the estate in order to determine the not assets upon 
which malikana was to be calculated: 

Held, that this being a misod question of fact 
and law, tho decision upon it, thougli erroneous, 
was binding upon the parties and their siioces.soi s. 

Aghore Nath Mukerjec r. Kamini Dchi, ll C. L. J. 
4G1; C Ind. Cas. 534-, followed. 

Although interest on arrears of mnlihina can¬ 
not be claimed under the provisions of the Tntercsc 
Act, because the sum which tho plaintiff seeks to 
recover is not duo under a written instrument, nor 
has there been a demand of payment in writinir, vet it 
is open to tho Court to make a decree for damages 
for wrongful detention of tlio plaintiff’s inoncv. 

Tjola Chhnjmal Dos v. Brijhhuhluin Lnl, 22 \ A. 190; 
17 A. 511; Jogeshur JViagnt v. Ohnnashom D.i<, 
5 C. W. N. 356; ilansah AU v. Gulab Chmid, lO 
R"»: Cook r, Foicler, b. R. 7 IT. L. 27. 43 b. .T. ('Ii. 

855; Oudri Koer v. Jlhuhanesuari Coomar Sinti'u, 19 C. 
19 and Moti Singh v. Bamohari Singh, 24 C. 099, 1 C. 
W. N. 437, relied upon. 

The limitation applicable to a claim for d.ima- 
ges is that provided by Article 115, of tlio 
Limitation Act, and tho plaintiffs are entitled to 
damages upon oacli annual sum in arrear only for 
three i'ears antecedent to the suit. 


Mansab Ali v. Oulab Chend, 10 A. 85, Sri Niwas 
Ram Pande v. Udit Harain Misr, 13 A. 330, Badibibi 
V. Sami Pillni, 2 M. L. J. 235, Oudri Koer v. Bhuh'i- 
neswari Coomar Singh, 19 C. 19 and 3foh' Singh v. 
Rimshari Singh, 2t 0. 639 ; 1 C. W. 437, relied upon. 

A decree, under section 90 of the Transfer of Pro- 
perty Act, can only bo made after it lias been found 
upon the sale of tho hypothecated properties that the 
judgment.debt has not been satisfied thereby. Till 
that stage is reached, no question of a personal 
liability arises. 

Therefore, at the preliminary stage of the suit, no 
personal decree can be made in favour of tho plaintiff 
in addition to tho decree for sale of tho hypothecated 
properties. 

Appeal from the decree of the District 
Judge of Darbhanga, dated the 6th July 

1938. 

Baba Shoroshi Charon Mztra, for the Appel¬ 
lants. 

Moulvi Muhammad Mustafa Khan and 
Babu Ganesh Put Singh, for the Respondents. 

JUDGMENT.—'rhis .appeal ia directed 
against the decree in a suit for recovery of 
a sum of money claimed as malikana. The 
Court below has found that the defendants 
are liable t^ pay the malikana to the plain¬ 
tiff and the question of their liability has 
not been raised in this Court. But the 
decision of the District Judge lias been 
ns;.\ile(l (Oi four ground?: namely, hrst, that 
the a'noiint of the net assets has been fi.’csd 
at too liigh a figure; secmdly, tliat the Govern¬ 
ment revenue and the ces8?s should have 
been deducted from the assets before the 
malikana was calculated; thirdly, that the 
plaintiffs are not entitleil to claim any sum 
by way of interest, and, fourthly, that the 
decree as drawn up is not in accordance with 
the provisions of the Tran.sfer of Property 
Act. 

In support of the first point urged on 
behalf of the appell int^, it has been contended 
that the burden wis upon tho plaintiff.s to 
establish the amount of assets with reference 
to which malikana had to be calculated, that 
they liave not di.soharged siicli onus and that 
the defendants have at any rate shown that 
the income is much less than has been 
adnptol by tiie Di.striet Judg^ as the founda¬ 
tion of his judgment. In our opinion, there 
is no force in this contention. No doubt 
the burden lay upon the plaintiffs in the 
first instance to p:-ove the amount of the 
net assets of the estate. But they discharged 
that burden whe-i they produced the judg- 
roeut in the previous litigation between the 

4 



912 


INDIAN OASES. 


[1912 


MOHAMAYA PfiOSAD StNGH V. RAM KaEtiAWAN SINGH. 


parties io which it had been determined that 
the net assets amounted approximately to 
Rs. 4,000 a year. The onns then shifted 
upon the defendants to establish that since 
the date of the decision in question the 
condition of the property had deteriorated 
and that the assets at the presenr- time were 
smaller than the assets at the time of the 
previous litigation between the parties. Bat 
the learned Vakil for the appellant has con¬ 
tended that, the previous decisions are 
valueless, as they were based upon teikhann 
papers It is not open, however, to the 
appellant to impeich the correctness of the 
decision in the earlier litigation between 
tlie parties. It. must he taken, therefore, 
that at that time (he inc>tne of the pro¬ 
perty was approximately Rs, 4,000 a year. 
The question next arises whether the de¬ 
fendants have discharged the burden which 
lay upon tliem to rebut the evidence adduced 
by the plaintiiTs, No doubt they have 
produced tl»e survey record which shows 
that tlie amount of rent recoverable from 
the cultivating raiynts is R-^. ^J,242 a year. 
Tliis, Innvever.is by no means conclusive. It 
appears that there are zerait lands within 
tlie estate and that income is derived also 
from otiier sources. A Patwari was placed 
in (]»e witness-box who swore what the 
inccine was as derived from those source.^. 
But he ndrr.itted tliatihere were collection 
papers which wore not produced. We are 
not pi’opared to place implicit reliance upon 
the fiiiuros given by Mie Patwari; and, in 
iho absence of the collection papers, which 
admittedly existed but were wifbheld for 
some unexplained reason, the defendants 
have not been able to rebut tlio evidence 
produced by the plaintilTs. 'I’lie oncbision, 
therefore, bdlia.-i that tliedecisim of the 
District, .lodge upon Mds part of the case 
caniutt be successfuily attacked. 

In so far as the second point urged by the 
appellants is concet ned. it. lias been .argued 
that in ordei- to determine the ret assets 
upon which mnUJoinn is to be calculated, tlie 
Goveinment rovei ue and tlie assets should 
lie deducted fn m the gross iiuurm* in 
addition to tlio eollrction ehaiges. Here, 
however, the app* Hants aie in a dilfieulty. 
In a pievions litigation in l-^Ph, this very 
question was raised, and it w’as then decided 
tliat. the dedendants were not tntilUd to 


deduct the Government; revenue and the 
cp.sses from the gross income of the estate. 
But the learned Vakil for the appellant has 
contended that the decision was erroneous 
in law and does not, therefore, operate as 
res judi’cUa. It is fairly clear, however, 
that even if the decision be assumed to 
have been erroneous in law, it was a decision 
upon a mixed question of fact and law and 
is, consequently, binding as between the 
parties and their representatives-io-interest. 
In that litigation a parwana was produced 
under which in 17S8 the ^nalihaii'i had been 
granted. The Subordinate Judge held that 
the efTecl. of this p'irwana was to show that 
the plaintiffs were entitled to mnli^nn't at 
the rate of 10 per cent, on the produce of 
the villages; and upon the ctinstruction of 
the panvnn'i in the light of the provisions 
of tlie Kegulations, the Subordinate Judge 
held that the defendants were entitled to 
deduct nothing beyond the collection 
charges from (he gross proceeds. The decision, 
therefore, in sub.stance related to the effect 
of the parwnna as regulating the rights and 
liabilities of the parties. It is obvious that 
this is a decision on a mixed question of 
fact and law; and it cannot be disputed that 
the decision of such a question, even though 
eiToneoup, is binding upon tlie parties and 
their successors. In support of this pro¬ 
position, we need only refer to the case of 
Afjhorc NutU Mtikerjee v. Kntr.im (1). 

The .second ontentions of the appellants, 
t here fore, faiU. 

’ I 

In so far ns the third ground urged by 
the learned Vakil for the appellants is con¬ 
cerned. it has been argued that the plain- 
tilf.s are nob entitled to claim any sum by 
way of interest on the arrear.s of ■mnlikan'^ 
due. In support of this proposition, reliance 
has been placed upon the case of Kallnr Roy 
V. (iiniga Fertih'id Siugh (2). No doubt, that 
case is an authority for the proposition that 
intt^re.st cannot be claimed under the pro¬ 
visions of the Interest Act because the sum 
which the plaintiff seeks tj recover is not 
due under a written instrument; nor ha.s 
there been a demand of payment in writing, 
Gonr.cquently, the plaintiffs are not entitled 
to tlie bfiielit of section 1 of Act XXXH 

(1) il L. J. 451; G lad. Cas. 554. 

(2) 33 C. 9l»H. 
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of 1839. Ifc does nob follow, however, that 
the plaintiffs are not entitled to claim any 
sum by way of damagfes for the detention 
of the money due to them. It was pointed 
out by their Ijordships of the Judicial Com¬ 
mittee in the case of Bala Chhajmal Das v. 
Brijbhu^han Lai (3), which was followed by 
this Court in the case of Jogeshur Bhagat v, 
Ohanasham Dass (4), that even though the 
claim of the plaintiffs is limited to interest 
which is not recoverable either under a 
contract or under the provisions of the 
Interest Act, it is open to the Court to 
make a decree for damages for wrongful 
deteulion of their money. It is clear, there¬ 
fore, that the plaintiffs are entitled to 
claim damages in lieu of interest. In 

support of this view, it is sufficient to refer 
to the case of Mansnb Ali v. Qulab Chand 
(5), where the learned Judges relied upon 
the decision of the House of Lords in the 
case of Cook v. Fowler (6) and upon the 
notes to the case of ^[ounson v. Bf’ihhow 
(N^otes to Sauiider’a Reports Vol. 1) (7). 
The same view has been adopted by this 
Court in the cases of Qudri Koer v. 

Bhubaueswnri Coomar Singh (8) and Moti 
Singh v. Ramohari Singh (9). But here a 
question of some nicety arises. If the plain¬ 
tiffs are not entitled to claim any sum by 
way of interest, is not their claim for 
damages for twelve yeais barred in part at 
least by the law of limitation? The learned 
Vakil for the respondent has suggested 
that damages should be treated as merely 
accessory to the principal amount due and 
that they should be treated as charged upon 
immoveable property in the .same manner as 
the sum due on account of the malikann 
In our opinion, this contention is fallacious. 
The plaintiff.? become entitled to damages 
on the ground that the sum payable to them 
as malikanfi has been illegally withlield. 
The cause of action is entirely different 
from the cause of action for the recoveiy of 
■^nalikana. Consequently, it cvnnot be 
suggested that the same rule of limitation 
must necessarily apply to the claim for 

(;i) 22 1. A. 191); 17 I. A. 511. 

(4) 5 C. W. N. :35a. 

(.’>) 10 A. t-5. 

((J) 43 L. J. Ch. «55. L. K. 7 H. 1.. 27. 

{ 7 ) (li>44' 1 Wons. Saiiudcrs Report ISO, 10.3. 

(8) 19 C. 19. 

(9) 24 C. G99j 1 C. W. N. 437. 


recovery of the two sums. In fact, it has 
been ruled in a series of decisions in this 
Court, as well as in Allahabad and Madras, 
amongst which wo may mention Munsab Alt 
Y. Hulih Chand (5), Sri Niwis Ram Bande 
V. Udit rai7i Misr (10), Badibibi v. Samz 
Pillii (11), Gudri Koer v. Bhubantswari 
Coomar Singh (8) and Moli Singh y, 
Ramohari Singh (9), that in cases of this 
description, the limitatiou applicable is that 
provided in Article 115 or Article 116 of the 
second Schedule of the Limitation Act. We 
are not unmindful that, in the peculiar cir¬ 
cumstances of the case of Jogeshur Bhagat v. 
Ghnnasham Dos (4), Article 120 was held 
applicable. But that was a case in which 
the original sum was recoverable under a 
registered contract and, consequently, it was 
immaterial whether Article 116 or Article 
120 was applied. In the case before us, we are 
clearly of opinion that the plaintiffs are en¬ 
titled to damages upon each annual sum in 
arrear only for three years antecedent to the 
suit. We may add that in the case of Lala 
Chhajmal Das v. Brijbhukan Lai (3), where 
damages were allowed in lieu of interest, the 
question ot limitation was neither raised nor 
considered, apparently because the appeal 
was argued ex parle. The third ground taken 
by the appellants must consequently prevail 
in part. 

In so far as tlie fourth ground urged by 
the appellant is concerned, it has been con¬ 
tended that the decree has not been properly 
drawn up, and that at thi.s preliminary stage 
of tlm suit, no personal decree can be made 
in favour of the plaintiffs in addition to the 
decree for sale of the liypotl)ecated properties. 
Tliere is no room for controver.sy that this 
contention i.s well founded. A decree under 
section 90 of t!ie Transfer of Property Act 
can be made only after it has been found 
upon the sale of the hypothecated properties 
that the judgment-debt ha.s not been satisfied 
thereby. Till that stage is reached, no ques¬ 
tion of a personal liability ari.ses. We may 
point out iliiit the question is not one of form 
but of substance, because so far as the claim 
for recovery of m:>ney charged upon im- 
inoveuble property i.s concerned, the rule of 
limitation is that provided in Article 132 of 
the second Schedule of the Limitation Act, 

{10> 13 A. 330. 

(11) 2 il. L. J. 235. 
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Tvlieteas in respect of the claim for the en¬ 
forcement of a personal remedy, a shorter 
period of limitation is applicable. The 
fourth ground, therefore, must prevail. 

The result is that this appeal is allowed in 
part and the decree of the District Judge 
modified. The amount due must be deter¬ 
mined on the principle here explained and 
the plaintiffs will have a decree for the 
principal amount claimed together with in* 
teresb on such sum for not more than three 
years before the suit; and the clause in the 
decree which allows a personal decree in 
favour of the plaintiffs will be expunged. 
Upon the sum ascertained to be dne on this 
principle to the plaintiffs at the date of the 
commencement of the suit, interest will run 
at the rate of T2 per cent, per 'annum up to 
the date of this judgment and thereafter at 
the rate of G per cent As tlm victory has 
been a divided one, there will he no order 
for costs either in this Court or in the Court 
below. 

App*^al allotaed ui pnr(\ Vccrec inodifi-nh 


COURT OF THK FINANCIAL COMMIS- 

SIONKH. PUNJAH. 

Rkvkmm; Ait-kal No. 29 op 1911-12. 

April 15, 1912. 

J’re^ehf: —Mr. Ffiiton. F. 0. 

NlllAL DLV1 —PehtionER— 

Al‘rc[,^.^i^T 
v< rsKs 

KlSllOllK ClIANl) ANO AXCTllRRS— 

OPrOSITH PAK'iy— Rr':.M*nNI>KNTS, 
rnniiib Liii'f Ui fi'tuir .|»7 (AT// '-J l-ll— 

Puii/iih 'J\'iinn<'ii .1''^ (X\ 1 f’J ^ I 

—Wilitc of Pccoi-.} fj /.’(■;//^^•‘ tiitl irs in n 
jn'occcdtii-ji'. 

fiKlcr tlu* joint foice oi' section 17 ol .\ct X\ 1 of 
18S7 H'ftitiU 111- of Act XVII of lss7. u 

<-o-sli!iici' ill !i joiiiL lioliiiitv'i-^ coiii)iclcnt to nuilic 
.•111 sippHciilion I'oi' it nut i.cccsiaiy 

for nil ilic co-s^l.orcis lo join in it. 

Jn ilcaling Avilli iipl'l.'otu n.s iiiuIli- ^^•cl^ons l-l-J, 
l.ainl lU-VLiino Act, XVil of 1S.S7, nml 17 of iJio 
Pimjab 'JVnan<y A<t, XVI if If'S7. tlio Kcvemio 
OHiccr slionkl not "oI i l.iini flic uiiti ics in tlic Kc\cir.ic 
Itccorils. xle siiOuUl net if tl*c <o ili.'iicis rccc-jileil 
therein were in i.ict flic co.ili:iioin the lioldin”-. A 
XnotcOure is ]irovi(ic<l for tliO.'O who bispntc the cor* 
reefnoss of the Record of Rhrhts entries to ha\e them 


altered. Pending alterations, the Revenue Officer 
should, ill a proceeding under section 17, Tenancy Act, 
treat the entries as correct.’<1 

Appeal from the order of the Oommissiouer 
of Juliundur, dated 16th Augnst 1910, 
reversing that of the Collector of Ferozepore, 
dated 25th May, 1911. 

FACTS.—This was an application for ap¬ 
praisement of produce of lands of 32 villages 
in the Ferozepore District. The Collector 
ordered that the applicant should pay in 
Rs. 392 and arbitrators and establishment be 
appointed to work and apportion the shares 
of produce. On appeal to the Commissioner, 
the Collector’s order was reversed. 

Mr. Anant Ram, for the Appellant. 

Mr. Kirkpotyick, for the Respondents. 

JUDGMENT.—In the order appealed 
against, the Commissioner (Mr. Sykes) says 
that the original application of Musammot 
Nihal Devi for appraisement of produce under 
the Tenancy Act ought to have been rejected 
by the Collector because section 17 of the 
Tenancy Act does not apply to disputes 
between co-sharers. In saying this, tlie Com- 
mis.sioner overlooked the provisions of section 
144 of the Land Revenue Act which make 
applicable the provisions of the Tenancy Act 
to disputes between co-sharers. The learned 
Commissioner also took exception to the 
Collector’s order because nil the landlords 
had not joined in the application. As in 
the ca,se of a dispute between co-sharers, no 
question of landlord arises, the Commissioner 
should not have been influenced by this 
consideration. Finally the Commissioner was 
of opinion that Mnmmmnt Nilial Devi had 
lost her title by virtue of the Chief 
Court judgment in Nihal Devi v. Xtshore 
Ch :7id (1). I must .say that I am un¬ 
able, on a cursory perusal of that judgment, 
to take the same view of it as the Commis¬ 
sioner doe.«. That judgment seems to me 
to amount to a ruling that a suit for posses¬ 
sion of certain partnership property on a 
settlement of an account was barred by 
limitalion, but there is a distinct finding that 
Musanimot Nihal Devi is her husband’s heir. 
Whether she is entitled to obtain possession 
of her liusband's property in a suit brought 
by her as heir and not as co-partner, or 
whether,ifalieady in possession, she is entitled 

(1) 142 P. VV. R. 1010; 97 P. R. 1910; 8 Ind. CaB. 
999. 
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to retain possession, are questions which do 
not appear to me to have been decided by 
the Chief Court ruling referred to, T must 
say that I regard the position of Musainmnt 
Nihal Devi a very strong one in view of the 
provisions of sections 88 and 90 of the 
Indian Trusts Act of 1882. However, with¬ 
out going into the question of title, I must 
hold that in dealing with applications under 
section 144, Land Revenue Act, and section 
17, Tenancy Act, the Revenue Officer should 
not go behind the entries in the Revenue 
Records. He should act as if the co-sharers 
therein recorded were in fact the co-shaiers 
in tlie holding. A procedure is provided 
for those who dispute the correctness of the 
Record of Rights entries to have the entries 
altered. Pending alteration, the Revenue 
Officer’s proceeding under section 17, Tenancy 
Act, should treat the entries as correct. As 
the harvest in respect of which the original 
application was made is long past and the 
appellant desires nothing more than the 
correction of the Commissioner's error in law 
and a pronouncement as to the correct pro¬ 
cedure to be observed in such cases in fulure, 
no order is necessary beyond the acceptance 
of the appeal. I decree, however, casts of 
the appeal in favour of appellant against 
respondents. 

Appeal allowed. 


UPPER BURMA JUDICIAL COMMIS- 

SIONER’S COUIM’. 

Civil Revision No. 19;i of 1911. 
ilarcli 20, 1912. 

Present:— .1. C. 

NGA PO GY£ AND ANOTHEK— Ar?;.lCVNTS 


V€r<^us 

AI f ON— Uespondfnt. 

Coutrar.l .!,•« (IX ot 1S72‘, ss. 2:i, 26, r,7 
hijhiisfiin'l (olive}rithivHo,t't HUjiortrt h-,,,n-( wf 
tiih-e ntiAher icife —Bre n h nf r t ,-•< —i.jil 

(Dili '7/(7;; /^/y-fr/.s ct.i'orcc<ihl \ 

On a wife takinir steps todivorcj lici- li'isljniul, tlic 
latter a<jivo<i to live ia lior house, to woi k aii-l sii *- 
port her. and not to take a lesser wife, Imt <!i.l iwt 
carry o’lt the a,.froe.iu}nt in all thn-e p n ticul ir.s. 
(la tliose facts slio sued hini for ila.aages fur brcaeli 
of contract : 

Held, (1) that the suit was maintainable despite the 
subsistence of defeudant’a marriage with plaintiff; 


(2) that a stipulation not to take a lesser wife was 
not contrary to tho Buddhist law, and, therefore did 
not contravene section 23 of tho Contract Actj 

(3) that, though tho stipulation not to take a lesser 
wife may have been illegal as being in contravention 
of section 20 of tho Contract Act, yet the promises to 
live in plaintiff s house and to work and support her 
were good and lawful and, ther(*foro, enforceable 
under section 07 of the Contract Act. 

Mr. ./. C. Chaft-rjee.for the Applicants. 

Air. Banerjte, for the Respondent. 

JUDGMENT.—Plaintiff-respondent sued 
for Rs. 100 as compensation lor breach of 
contract. The plaintiff-respondent and tho 
defendant-applicant, Po Gyi, are wife and 
husband. Defeudaut applicant, Nga Ton, is 
Po Gryi’s father. 

The alleged contract was one whereby 
defendants applicants undertook to pay 
Rs. 100 dam.sgee to plaintiff-respondent, if 
defendant-applicant, Po Gyi, failed to live in 

her house and work and support her, and took 
a lesser wife. 


The Courts below both found in favour of 
the plaintiff-respoudent, and my predecessor 
having decided that no second appeal lay, the 
case now cimes before me as one for revision. 


It is contended on behalf of the defendants* 
applicants that the promise was illegal because 
there was no consideration, that a Burmese 
Buddhist wife cannot maintain a suit for 
damages against her husband while the 
m.irringe subsists, that if taking a lesser wife 
n:eant forming an illicit union, the contract 
would be immoral and opposed to public 
policy, and that if taking a lesser wife meant 
making a legal marriage, the contract was in 
contravention of section 2(1, Contract Act. 


lilt} 


I I 111 1 II 




til e 


^ IrUUiO 

defendant-applicant, Pj Gyi, did not work or 
support her, hut deserted her and, she under¬ 
stood, was lookingabmt for a lesser wife 
whereupon she took sfepi to divorce him. but 
refrained from persisting in a claim' for 
divirce on defendant-appl'cint, Po Gyi 
nn.lertaking to live in her house and work and 
support her and not take a lesser wife, and on 
I lie dofendint applicant. Nga Ton. his father 
guaranteeing the perfoi-nauca of his promise or 
sta-.ding.securiry for him, and that defendant- 
appl,c\i9, Po Gyi. thereafter broke his 
promise in every way. Clearly there was 
good consideration, namely, plaintilf-respond- 
ent refraining from suing for divorce- and this 
with respect to both defendauts-appHoauta 
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^section 127, Contract Act). Nga Ba v. Mi 
Ok (1) is conclusive that a Burmese Buddhist 
wife can maintain a suit against her husband 
during the subsi.stence of the marriage. 

There is nothing to show that taking a 
lesser wife" meant doing anything immoral, 
and if it had meant this, a contract by which 
defendant-applicant, Po Gyi, bound himself 
under a penalty not to do the immoral thing 
could not have been an immoral contract. 

These objections are, therefore, unsustain¬ 
able. 

The applicability of section 26 of the Con¬ 
tract Act is a much more difhcult question, 
and it does not appear to have arisen before. 
There are no decisions in either Upper Burma 
or Lower Buima or apparently in India. 
Pollock observes tliat a contiact by a Hindu 
or a Muhammadati tmt to take a second wife 
would seem to be wltliin the section altliough 
such a re sult, was pioba\)ly nc-ver c mt.ein plated 
by tlie Legislatuit; but that, apart from sec¬ 
tion 26, aareemtntg of this class would appar¬ 
ently be void U!nler section 23 as lending to 
defeat the provisions of Hindu or Muham¬ 
madan Law. The Bud.lhist law tdso recognises 
polygamy hut not peihap.s quite in llto same 
way as the Hindu or Muhammadan Law. 

The Lower Ijurina c.f^e of Mi Snu Shu’ri v. 
Po Thaik (2), a suit for divorce, dealt with an 
agreement in which the husband undertook 
not to take a lesser wife, anti tliore way ill- 
treatment as iji the present case besides the 
taking of the lesser wife. 

That is a feature of the cnitnicfc wlucb has 
been practicilly ovirlo..ked by the lower 
CoutIs, ai:d also in this ('onrt by llie lertined 
Advcciites on holh sitles. 'I'ho siJuation was 
one of those lel'eircd to in paragiaph 30.1 of 
the Kinwuii Mittgyi’s Digesf:—Tl>e wife com¬ 
plains of ill trcatmaTil; tlio lin.shand ha.s 
deseittd l.ei; l;o does imt wr i k and sjipport 
her and he is looking about for a second wife; 
the wife, therefore, asks for a divirce, hut 
instfiul of insisilng on getting tliis at once, 
she accepts the hn.shand’s undertaking to be¬ 
have hiinself iit future tuw:aus lif i\ tliat i.~, to 
live witl) and to work forlitrand support liet; 
and he gives security to this etfect. 

It is evident tliat an agreement of the kind 
is in consnnance with I he i ules of the Buddhist. 
]>aw. Tiie additional sli;.’iih\tion about the 

(n U. B. R. H02-03. 71, 13. L., Mar.. 1, 

(2) 8 Bur. L. R. 21. 


second wife, which was made in the Lower 

« 

Burma case aud in the present case, was 
merely a part of the undertaking, and with¬ 
out it, the wife had a good cause of action. 
I do not think that this stipulation is con¬ 
trary to the Buddhist Law. On this point, I 
am disposed to concur with Mr. Justice Birks 
in the case above cited. The contract, there¬ 
fore, is not, in my opinion, in contravention of 
section 23, Contract Act. With regard to 
section 26, it is first nece.ssary to see whether 
section 2-i applies. If it does, then plaintiff- 
respondent must fail in the event of the 
stipulation as to not taking a lesser wife being 
opposed to section 26. 

Sections 24, 57 and 53 deal with parts of 

the same subject a?)d the commentaries of 
Cunningham and Shephard and Pollack make 
it clear that “where several distinct promises 
are made for one and the same lawful consi¬ 
deration and one or more of them are such as 
the law will not enforce, that will not of itself 
prevent the rest from being enforceable . 
Pollock goes on ; “The test is whether a 
distinct consideration which is wliolly law¬ 
ful can be found for the promise called in 
question. The general rule is that where you 
cannot sever the illegal from the legal part of 
the covenant, the contract is altogether void, 

hut where you can sever them. 

.you may reject the bad part and retain 

the good". 

Tliere i.s an old Bengal case, Musnmmat 
Poono) Bihi v. MonJvie Foi^z Bukhsh (3), not 
unlike the present case. There, a husband 
executed a bond by whicli be promised not 
to many another wife or do anything with¬ 
out his w’ife’s permission, and also to pay 
over all his earnings to her. It was lield by 
Sir Richard Couch that .section 24 did not 
apply, but that if any section of tlie Contract 
Act applied, it was section 57. He consider¬ 
ed the promises not to do anything without 
the svife's permission as contrary to public 
policy, but the promise to pay over bis 
earning.^ was a lawful promise and capable of 
enforcement. 

On this high authorit 3 '', I am of opinion 
that the contract in tlie present case must be 
held to fail witbiu section 57 rather than 
section 24. 

The promises by which defendant-applicant, 
Po Gyi, undertook to live in the plaintiff- 

(3) 23 TV. K. 66; 15 B. L. R. Ap. 5. 
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respondent’s house, to work, and support her, 
were good and lawful promises, and there is 
no reason why this part of the contract 
should not be enforced though the promise 
not to take a lesser wife may have been 
illegal as being in ooutravention of section 
26. 

It is, therefore, unnecessary for the purposes 
of the present case to decide whether in fact 
section 26 rendered the promise not to take a 
lesser wife invalid. 

The application is dismissed with costs. 

Application dismissed. 


y- y 

COURT OF JUDICIAL COMMISSIONER, 

N,-W. FRONTIER PROVINCE. 

Second Civil Appeal No. 6 op 1912. 

April 13, 1912. 

Present'. —Mr. Barton, J. C. 

ABDULLA— Plaintiff—Appellant 

versus 

SAADULLA KHAN— Defendant— 

Respondent. 

Ztorffjfige—^[ortgage for a fi.ved period of 150 years— 
Right of the representative of niortgigor to redeem before 
theexpinjofthe term —Ctog on the egnitij of redemptiun. 

In a suit lor recloiuption in which the iloed of mort¬ 
gage contained the words “ laril:h iinroza >e miadi 
1.50 sal rahn htrdi" and, ‘‘tad inqizu mind mukarra Jab 
Z'tr^i-rahn 1,000 * * * * nda Iciya to fnk harukar 

dokhil loonga"; 

Held, tliat the lixation of t]»e period was of the 
essence of the contract and tlio riglit to rc<looin did 
not mature before the expiry of the term fixed in 
the deed. 

Farther appeal from tlte order of the Di- 
visional Judge, Peshawar, dated the 31st 
October 1911. 

Messrs. Trabh Vial and Mnffi Muharn'iiad 
Yakub., for the Appellant. 

Lala Hans liaj and Moulv^i Saad-ud^din, for 
the Re.spondent. 

JUDGMENT.—The material facts of this 
case ate brifUy as follows: — By deed dated 
11th December 188*^, Arairullali of Mardan 
mortgaged 245 kanah of land described as 
Nahri to Subedar Major Ziman Shah for 
Ra. 1,600. It is recited in the document that 
the mortgage would run for 150 year.s, and 
mention is made of the fact that the same 
land was at the time in possess! n <>f tlie 
mortgagee by \irlue of an earlier mortgage, 
dated 22nd May 18S3, for a terra of 16 years. 
The original executants of the deed have 
died, and Abdulla, son of the mortgagor, now 


comes forward with a claim to redeem the 
land, which has greatly enhanced in value, 
from SaaduUah, grandson of the mortgagee. 
The Court of first instance (the Sub-Judge 
of Mardan), relying apparently on the prinoi- 
plea laid down in No. 41 of the published 
rulings of this Court, held that the term 
fixed was intended for the benefit of the 
mortgagor rather than of the mortgagee, and 
decreed redemption accordingly. The case 
was then carried on appeal to the Court of 
the Divisional Judge where the opposite 
view found favour, the Divisional Judge 
holding that from the circumstances in which 
the contract was made, it must be inferred 
that time was of the essence of the agree¬ 
ment and that the right to redeem did not 
mature till the expiry of the term fixed in 
the deed, viz,^ 150 years. 

It may be taken as a settled principle of 
law that when ii term is fixed in a deed of 
mortgage during which the mortgage is to 
have currency, the object is rather to pro¬ 
tect the mortgagor against foreclosure than 
to secure to the mortgagee po.ospssion and 
enjoyment of the property mortgaged for the 
term agreed on. The principle is, however, 
qualified by tlie proviso that the con.struc- 
tion of the agreement is not in the opposite 
sense; in other words, if tlie terms of the 
deed show clearly that the parties did in 
fact intend that the right to redeem should 
be deferred, then the mortgage cannot be 
redeemed till the period so fixed e.xpires. 
Thi.s theory again is subjjct to the qualifica¬ 
tion tliat the equity of redemption is not 
unfairly or iutquir.ably clogged by the res¬ 
triction thus imposed on the mortgagor’s 
rights, though it. has not yet been clearly 
settled whether an inordinately bng period 
during which redemption is to be deferred 
constitutes in itself a .sutlicieiifc reason for 
holding the condition to be inequitable, and 
as such unenforceable in a Court of law. 

Turning now to the deed on which the 
present suit is based, I fully endorse the 
view taken by the DivisiorialJudge t’eat time 
was in fact ( f the essence of the con- 
tract between the parties. This may bs 

gathered bo^li fr >in the wordingof the deed 

and from tiie very large inc:ea3e in the 
mortgage-money us onipared with the 
amount secured under tlie earlier mortgage 
which was witli possession. In fact, there 
can be little doubt that the contract was 
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intended for all practical purposes to take 
effect as a sale. There is no ambiguity in 
the terras of the deed. It is stated clearly, 
firstly that the mortgage is for 150 years 
'*tnrikh imroza se miaiH 150 sal rakn kardi:” 
secondly^ there is tlie clear stipulation that 
redemption shall be allowed on expiry of the 
term in question, viz., had inqiza miid muq ir- 
ra jab zar-i^rakn 1.600 * * * * adakiyx to fah 
karakar kahiz tva dakhil loonga.'** i may notice 
in parenthesis here that Counsel for the ap¬ 
pellant lays stress on the use of the first 
person singular “/oo>/i 7 a” on which he bases 
the argument that the mortgagor must hare 
contemplated the redemption of the land in 
his own life-time, and it, therefore, follows 
that the long term of 150 year.s was merely 
fixed for his benefit and for the benefit of his 
family. The consideration is not, however, 
entitled to much weight, and it may be 
argued with equal force that the construction 
used merely follows from the general word¬ 
ing of the bond and is purely a formal matter. 

To resume; as already ob.served, it appears 
clearly from the language of the deed that 
the intention of tVie parties was that the 
mortgage slionld subsist, free from all danger 
of redemption for a period of 150 years. 
The case is distinguishable from the publish¬ 
ed ruling (No. 4l) of this Couit already 
cited in that in the <leed, on which tlie 
earlier case was founded, there is no express 
mention of the fact that redemption would 
be deferred till the close of the stipulated 
period. Forthfse reasons,! liohl tliat the 
general piinciple applicable in cases of the 
kind does not. g vei n the agreement between 
the parties to tlie present suit. 

There remaiii.s tlie question wliether tire 
stipulation ensniing the currency of (he 
iiKitgagefora piilou of 150 years consti¬ 
tutes an nnduu rtsliiction on rhe right to 
redeem. I Inivo alr'cady stated that there 
is rro settlcul principle as rcgarJ.s the que.s- 
lion wliither'an unusually loi-g period sus¬ 
pending the r ight ot i((k-mptiun dots in fact 
uiifaiily di g the equity uf redemption. A 
per’iod of fifty years has been held not to be 
unreasonable. [.vido Mtlkhi v. luiKn (1)]. 
Similarly in the case reioi ttd as Jinlla v. 
Amin Chand (2), a mortgage trim for CO 
years was held valid. Further-, it is 


pointed out, in Sayad Abdul Haq v, Qhnlam 
Jilani (3), that it has never been held that 
a stipulation operating to postpone the 
date on which redemption may be claimed 
is bad per se merely on account of the 
length of the term fixed. Reference may 
also be made in this connection to Puran 
Singh, V. Kesar Singh (4), in which case 
the period was for twenty years. It must 
bo admitted that the longest term in the 
published judgments which have come to ray 
notice i.s 60 years; and the argutnent may' 
very well be put forward that to defer the 
exercise of the equity of redemption for a 
longer period is to reduce the right to a mere 
shadow especially if it is suspended for a; 
century and a half. At the same time it isj 
unfair to the parties to decide the questioa- 
apart from a consideration of the circam-j 
stances in wdiich the contract was executed' 
Cases may occur in which the mortgagor, i 
order to secure to Idmself the most favourable 

I 

terms possible may deliberately elect to sur¬ 
render his right of redemption for all practi¬ 
cal purposes without, however, expressly 
extingui.shing it in favour of the mortgagee, 
in tin's Piovince, this course is frequently 
adopted in order to defeat pre-emption; and 
possibly this was tlie motive in the backjJ 
ground of tlie present mortgage agreement. 

1 do not tliink that such a covenant deliberi 
ately entered into by the parties .should be 
barred Irom operation by principles of equityl 
We may assume that the mortgagee would 
have advanced a smaller sura had the equity 
of redemption not been weakened to the 
extent agreed upon: and, on the other hand, 
the niortgagoi’ found it to liis interest to 
di:aitii.sh his ubimate rights to secure a 
larger sum, In the present ca.se, (here can 
be liltlo doubt that the mortgagor was 
ihtluenced !>y the considerations just referred 
to, and t'nat he did, to all intents and purposss, 
surrender his riglits, tlie agreement being 
intended to operate rather as a sale thai 
a nioitgage. In tliese circumstances, it woalc 
he ngain?,t equity to allow ivdemptiou at 
tliis s-lago a privilege tliat would never have 
been claimed but for tlie enormous increase 
in the value of the land. For these rea 30 D.s, 

1 hold that the length of the period fixed for 

t lie mortgage dues not operate as a clog on 


( 1 ) ini’. L. n. 

U) r. L. U. IVLb. 


Cb u. 077. 

(1} 3y V. 11. 1007; no P. L. R. 1907. 
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the equity of redemption which should not 
be enforced, and I a£rm the finding of the 
Divisional Court and reject the appeal. The 
appellants will pay the respondents costs in 
this Court. 

Appeal rejected. 


UPPER BURMA JUDTCIAU COMMIS¬ 
SIONER’S COURT. 

Civil Appeal No. 60 of 1911. 

February 26, 1912. 

Vresent '.—Mr. McColl, A. J. C. 

MI SAW MYIN AND ANOTHER - 

Appellants 

MI SHWE THIN and another— 

Respondents. 

yiorigage—Usual jonn in Upper Tinrma is usnfnic- 
iuary—Evidence Act (lof 1S72), 92—Oral evidence 

to the effect that more money was ixiid /or sale than is 
entered in the sale’deed, whether ndmissihfe—Bnildhist 
law—Inheritance — Widow —Eldest son — Eldest-dn 
—Power of u'idoir to dispose oj property inherited ht. the 
eldest son or reserved for the eldest danyhlet — Xeces* 
sity. 

In Upper Bunna, tlio usual form of iiioi t"a«re is not 
simple but usufructuary, and if an exceplion be set 
up, it should bo proved. 

Oral evidence is inaclinissi’olo to prove that a hiirher 
price was paid for a sale than is evidenced by the 
sale-deed itself. 

Where there has been a complete divoiee, .a «lau"h. 
ter, who goes to live with lior mother sirnl not 

maintain tilial relations with her fatlier. is not en¬ 
titled to inherit the latter’.s estate on hi.s deal ti. 

The heir of a ileceasoil husbatnl. timler Buddliist law, 
is his widow and not any of Ins eliildien ex‘'ept tlio 
eldest son in respect of a f*nivth of the estate until 
the death of tlie widow, Tim tl»ree-fouiths sliaro 
which goes to the widow is Inn* ahsolulo property, 
to do wiiat «ho will with. 

But she has no right to dispose of tho orie-fonrtli 
share of the eldest son oven in the e.ase of neeessiry. 
To the eldest «laughter also c<*i-taia .-ipeeMied projn-rty 
is allotted and the remainder iroes to llm widow as her 
absolute property. But in ihe oast* of necessity, e. </., 
for the maintenance of yfnniger children, the widow 
can dispose of the speci.al property reserved for the 
eldest dauglitcr. 

Mr. Brirjo/.'ee, for the Appellaiitfi. 

Alessra. Ch iiterjee and Muherieo, for the 
Respondents. 

JUDGMENT.—The plaintiff-respondent, 
Ma Shwe Thin, is the daughter of Maung 
Tha Zin by his wife Ma Po. Ifc has been 
suggested that her legitimacy has not been 
proved, but the defeudaots-appeilauts were 


Dob entitled to raise ibe point as they 
nob raise it in their written statement. In 
1893, when Ma Shwe Thin was a child »! 
about five, Maung Tha Zin, who lived with 
his wife, Ma Po, at Yenangyaung, went up 
to Mandalay to prosecute an appeal before 
this Court. He never returned; and died at 
Mandalay in 1263. 

Before he went to Mandalay, he mort¬ 
gaged an oil-well to the defendant-appellant 
Ma Saw Myin’s father, ^laung Chit Po, for 
Rs. 2,50^. After his death, Ma Po executed 
a deed of sale of this well in favour of Ma 
Saw Myin, who had succeeded to a portion of 
Haung Chit f*o’s estate on his death. 

In 1910, the plaintiff-respondent, Ma Shwe 
Thin, brought a suit for redemption of the 
oil-well, alleging that Ma Po had been 
divorced from Maung Tlia Zin before his 
death, that .she, therefore, had no power 
whatever to alienate his property and the 
sale was void and the mortgage was still in 
existence and capable of being redeemed. 

Six days later, the plaintiff-respondent, 
Ma Shwe Tin, brought another suit for 
redemption alleging that she w.is a daughter 
of Maung Tha Ziti by his wife, Ma Kyi 
deceased, that .she was entitled to a share of 
his estate and thatj therefor’e, she too had a 
riglit to redeem. 

The two suit.s were tried together. 

The defendant.s-appeilant.s denied that 
Ma.Po Inis been divorceJ, and pleaded that she 
had power to sell i)ie well for a legal neces¬ 
sity. Ti»?y nU-> plerle.l that they hal dona 
everythiitg possible to obtain a trood title, 
and f ir tlii-s purpose Imd iusiste.l upon Ma 
Po’.s obhiiiiing a .Sucoe.^sion Certificite and 
tliat the sale, liaving been effected in good 
faith, ould not now 11)3 impeached. They 
also pleaded tliat a suit for redemption 
wi uld not lie as long as the deed of sale 
was uncancelled, and that a suit for its 
oaneellalion woiihi he barred by limitation. 
They tleniod lliat the pi lintiff-respondent, 
Ma Shwe Tin, was Maung Tha Zin’s daughter, 
and alleged that eveti if she were his 
daughtei, sh.e was illegiiim.ate, atid that even 
if .she were legitimate, she was not entitled 
to iuhei It. 

The learned Additional Judge framed the 
followit g issue.s: — 

1. Whether ^f,i Shwe Tin was the 
legitimate daughter of Maung Tha Zin? 
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2. Whether Ma Po had a right to sell 
the whole or any part of the wel), and could 
pass a valid title thereto? 

3. Whether l\Ia Po was divorced or not? 

4. Whether the suit was time-barred? 

He decided the first issue in the atErma- 

tive, and also the third. In dealing with 
the second issue, he went far astray owing 
to his failure to understand what a Sncces- 
sion Certificate is. A Succession Certificate 
is a certificate granted to a person entitled 
to succeed to the whole or part of the 
estate of a deceased person to enable him 
to collect debts due to the deceased. Jt does 
noi empower the holder to alienate any of 
the deceased’s estate or to do anything except 
recover the debts due to the deceased. The 
certificate has been produced, and the orly 
debt entered in the schedule is the mortgage 
debt of Rs. 2,500. But that was a dpbt due 
by Maung Tha Zin, not fo him. How the 

certificate came to be granted is not easy to 

see. 

Tlie learned Advocate for the defendanta- 
appellants says that, of course, what Ma Po 
really required was Utter.s of Administra*ion, 
and he contends that the District Court should 
have treated her application for a Succession 
Certificate as an application for Betters of 
Administration and granted her Letters, and 
he has gone so far as to suggest that the 
Succession Certificate should he treated by 
thi.s Court as Letters of Administration. It is 
unnecessary to do more than mention thi.s 
extraordinary prornsition. 

'1 he learned Additional Judge found that 
Ma Po, having been divorced, had no pevver 
to dispose of tlm well, and that the sale was 
void. 

Me found that tlic suit was within time, 
and granted a decree for redemption to the 
two plaintilf.s-respondents jointly. 

The defendants-appellauts have now 
appealed nr. various grounds, and the 
plaiutilT-respondent, .Ma Shwe Tl)iri, lias ap¬ 
pealed separate ly ngain.st the findings of the 
Distiict Court tliat the phuntilT-respondeut, 
>Ma Shwe Tin. is Maung Tla Zin’.s legitimate 
daughter, and that sl:e is entitled to redeem 
the well. 

'Ihelineof argument tidceu on hel.alfcf 
the defondants appellants is that tlie divorce 
set up wn.s not proved and was incon.sistent 
with Ma Po’s coi duct, that slie ht-ing Maung 
Tha Ziii’s widow had power to dispose of Jjis 


estate for a legal iiece8.sity, that as there is 
no evidence to the contrary (the mortgage- 
bond was not proved), it must be presumed 
that the mortgage was a simple one, because 
a simple mortgage is the ordinary form of 
mortgage; that the payment of the mortgage 
debt was thus a legal necessity; that as a 
matter of fact though the purchase-moDey is 
stated in the deed of sale to be Rs. 2,500, 
the amount of the mortgage-debt—a sum of 
Rs. 4C0 was paid in cash in addition. This 
is the main argument, but it is faither urged 
that the plaintiff-respondent, Ma Shwe Thin, 
had failed fo keep up filial relations with her 
father, and was, therefore, not entitled to 
inherit his estate. 

In my opinion, the line of argument taken 
up cannot succeed at all, because it is clear 
that no legal necessity was proved. In 
Upper Burma, the usual form of mortgage is 
not simple but usufructuary, and if an 
exception he claimed in the case of mortgages 
of oil-wells, that exception should have been 
proved. Moieover, it is not suggested that any 
interest was provided for, and there is no evi¬ 
dence of any demand of the principal. Every- 
tliin? points to the mortgage having been 
u.sufructuary, and the fourth paragraph of the 
defendants-appellanta’ written statement 
shows clearly ihat it was so. 

There was, therefore, no necessity whatever 
to pay off the mortgage-debt, and the sale 
was clearly not for Ma Shwe Thin’s benefit. 
Aa to the payment of R^, 400, 1 would say 
tliat, apart from Mr. S. JIukerjee’s objection 
tliat if such a payment were made there was n 
fiaud committed on the Stamp Revenue and 
the defendants.appellants should not be 
allowed to rely upon their own fraud, the 
payment of this sura as part of the purchase- 
money cannot be proved, aa evidence of such 
payment would contradict the terras of the 
deed of gale. It is contended that payment 
of considtration can always be proved under 
L-Kplauiitinn 8 to section 91, Evidence Act. 
Bat tliat Itxplanation lias no application, as 
the payment of Ila.dOO is not mentioned in the 
document. Tlie document says that the well 
was sold for Rs. ‘./iSCO, and oral ovidenee to 
tlie flTecr that if. was sold not fur Rs. 2, 500 
but for Rs. 2,900 is clearly inadmissible 
under section 92, Evidence Act. 

In reply to the .second argument to the 
efi(-ct that the plaintiff-respondent, Ma Shwe 
lliin, was not entitled to inherit her father’s 
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estate bscaase she bad nob maintained filial 
relations with him, Mr. Chabberjee ba^ urged 
that Ma Shwe Thin was a small child whea 
her father went to Mandalay and had no 
opportunity of exercising any choice in the 
matter and Mr. .S. Mukerjee on behalf of the 
plaintiff respondeat, Ma Shwe Thin, against 
whom the same argument has bean aidacad, 
has cited Ma Talk v. Ma Myiti (1), in which io 
was held that the Baddhigt Code does not 
giwe any meritorious value to mere living 
together or make the opposite stata of things 
a rea.3on for exclusion from ioheritanca. But 
iu that case there was no divorce, and the 
question, therefore, was whether the child was 
excluded from inheritance as—to quote the 
Dhammathats^a ‘child like a dog” and it was 
held that mere absence of joint living was not 
sufficient to exclude: there must be proof of 
intentional neglect. It is, T think, established 
that where there has been a complete divorce, 
a daughter, who goes to live with her mother 
and does not maintain filial relations with her 
father. Is not entitled to inherit the latter’s 
estate on his death. It is not necessary to do 
more than cite .1 /1 Fon v. Maung Po Chjn (2) 
in support of this rule. The last words of the 
heading to that ruling are important : “When 
there has been a division of property at the 
time of the divorc?.” It there is no division 
of property at the time of the clivorco, the 
divorce is not cjmplete. 

N’ow, in the present case, it is not alleged 
that there was any formal divorce. Maung 
Tha Zin left Yenaugyaung for Mandilay on 
legitimate business and never reiurned. and 
after leaving Yenangyanng, he never had any 
communication with Ma Po. It is alleged 
that ths separation, coupled witli the negle.;t, 
gradually became desert; >n, and that after a 
time, Ma Po became automaticUly divorced. 
It is also alleged that Mr Po took another 
husband before Maung Tha Zin’s death, and 
that this ficb evidenced Irec intention of 
putting an end to the munnage tie, wliicli 
she was entitled to <l>, and ompleted the 
divorce. The evidence tlia‘ she took another 
husband before Maung Tiia Ziu’s death is not 
very clear, but I do not tliiok it is necessary 
to go into the pjiat, becine, for the purp‘)ses 
of this case, I tliink it is q lite imnateriil 
whether there wis a divorce or u )t. 

In the present case, there wa.s apparently no 

(1) U. B. R. (1S^7-1901) ri, 191. 

(2; U. B. R. 11, IIG. 


quarrel and no intentional desertion at first, 
and,consequently, the texts cited in section 312 
of XJ Gaung’s Digest do not apply. In sections 
241! and 245, a large number of texts are 
cited, which lay down the number of years 
which a wife must wait, when her husband 
has gone on a journey, before she is entitled 
to take another husband. They do not agree, 
but shortly tha rule may be stated thus: if 
the husband takes another wife during his 
absence, the first wife must wait till three 
years, otherwise she must wait a longer time, 
deponding npon the purpose for which the 
journey was uniertaken. Though in many 
texts it is laid down that if the wife takes 
another husband without waiting the requisite 
number of year.s, she is to forfeit all the joint 
property, curiously enough, with the excep. 
tion of the Viccke.l none of the texts say 
what is to become of the joint property if the 
husband does nob return. The text from the 
Vicchedanii ruu3 as follows: “ifthe husband, 
who has gone on a jouruey, marries again, his 
former wife shall wait for him three years. 
If he does not return after the expiry of tliat 
period, let her take passeasion of all the pro¬ 
perty and free him fz’om all ccnjugal obliga¬ 
tions to her.” 

This seems to be the obvious rule, because 
the wife would be entitled to divorce o.viug 
to lier husband’.sfault and woulJ, therefore, be 
entitled to all the j)int property. And it 
seems likely that the rule is not mentioned in 
thQ ot\\Qv Dhduimat/i'its, because as thejiint 
property would naturally be left in the wife’s 
possessim or under her control, it svts on- 
sHere l tliat the rule was so obvious that it 
was unnecessary to mentiou it. 

.Assuming bhoo that M i Po married again 
before Maung T-m Zln’s death and that .she 
tliereby became divorced from him, the oil- 
well in suit became her property and not that 
of her daughter, and she h i-i an abscliite 
right to dispose of it, as she tliought fit, and 
even if she bad mortgaged it a id not sold it, 
her diughter could liave no right to redeem 
it during Ma Po’s life-ti me. 

As the plaintiff-respondent, Ma Shwe Thin, 
bise I her suit on her mother’s divorce, the 
a’on’o fridin j is sullidsnt to digp)S) of her 
suit. B it a> it has bd^n urged on lielialf of 
the defendints-appellatit.s, and tacitly al- 
mitted o i behalf of the plaititiffs resp>ndents, 
that on tdie death of a hash and, the wid ) w has 
not an absolute right over the whole property 
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but only a limited intere.sfc in ifc and thai sh.e 
cannot alienate it except for a legal necessity 
for the benefit of her children, I think it is 
necessary to point out that though this vie’.v 
has been accepted in many cases in Lower 
Burma, the latest of which are Ma Isyo v, Ma 
Yr>?^fc and Ma Pe v. Ma Thein Yin (4), in 
which the ruling Ma On v. Shive 0 (5) was 
followed and it was held that “a widow accord¬ 
ing to the Burmese Buddhist law of Inheri- 
tancel has an absolute interest in half of the 
property wiiich had been jointly ow'ned by 
her deceased husband and herself, and that in 
the remaining half she has only a lifednterest 
with power of selling it in case of necessity,” 
it is opposed to the luling of this Court in 
Ma Min Tha v. Mn (6), in wl»ich it was 

held that “llie heir of a deceased husband 
under Buddhist law is his widow and not any 
of his children (except the eldest son in 
respect of a fourth of the estate) until tlie 
death of the widow, and the children have 
no such interest in the estate ns is contemplat¬ 
ed in section 91, Transfer of Property Act.” 

The Chief Com t of Lower Burma has fol¬ 
lowed Mil On V. O (5), and in that case 

the opinion of Mr. .Jardirie, expressed in 
Ngu iHihicn \o v. Mi iSan Biju (7) on this 
particular point, was accepted, but it seems 
to hare escaped fho notice of the Special 
Court that Mr. .Inidine to a great extent re¬ 
siled from this opinion in Manug Pn Lnt v. 
Mi Po he (S), in which lie said: * Ut\der the 
first issue, it is neoes.-*'ary, in decidirg the 
pre.sent case, to allude to (he »h ctrine in Nga 
i^hue Yo's case (7), (hat a widow may not, 
witliout the children's consent, unless forsuffi- 
cient cause, alienate (he joint pioperiy. Since 
tlien the Buddliist law has received great 
attention and new authorities are available. 
1 would hesitate to apply (hat doctrine except 
very cautiously and to particular circuin* 
stances.” 

The text on which (he doctrine is based is 
section 5 of ll.e lOrh Book of (lio Mannhye 

KUichardsoii's (lanslation), which 
deals with tlte paitition of the e.state on the 
chath of the father tind ruin-: “Ijet (ho elde.'st 
eon have the riding horse, etc..Let 

(:i) 1 L. ». K 2r.r,. 

(-0 -1 1,. it. It. 2S7. 

(5) s. •!. h. 15. 'Mf*. 

(<i) IJ. U. \l. I If, obi. 

(7) S. .1. r>. H. lOH. 

(b) S. J. L. }i. 212. 


the residue be divided into four parts, of 
which let the eldest son have one and the 
mother and younger children three. This is 
the law when the mother does not marry 
again. If the mother uses the property for 
necessary eubsistence, let her have the right 
to do so.” 

It was noticed that section 11 was appa¬ 
rently inconsistent with section 5, and an 
attempt was made to reconcile the two texts. 

Since then a Urge number of texts have 
become available. Those most applicable 
to the present case are collected in section 31 
of tlie Digest, which deals with the partition 
between mother and daughter on the death 
of the father. 

The first text quoted is from the Mano and 
runs as follows: — 

' The daughter shall get the bracelets, belt 
aud ornaments given her before the death of 
the father and by both parents. She shall 
also get out of the estate one family of slaves, 
one pair of bullocks aud a fair portion of 
seed paddy and peas. The mother shall get 
the rest of the property. Although the 
daughter is the offspring of the father, still 
it is the mother who has direct control over 
her. Should the mother exhaust tlie pro¬ 
perty during her life-time, let it be so: but if 
anything is left unexhausted, the daughter 
shall get it.” 

The Py?i Bhammothai gives the same rule. 
S') also tlie Kntngzn. The Myingnn says: 
‘The mother shall get the rest of the proper¬ 
ty and on her death, the daughter shall get 
wliat is left.” 

The Dhnmmuthnt Kyaw says: **The 
mother shall got the rest of the property, 
animate and inanimate.” 

The Vhnmnia runs as follows: — 

“The eldest daughter shall have one female 
slave, two milchcows, one pair of buffaloes, 
one pe of land, and a quantity of Indian coin, 
paddy, millet, barley and sesaamum siiUioient 
for seed pui’p se.s. The mother and younger 
daufiliteis shall get the rest of the property, 
animate and inanimate. Should there be 
no such propeily as enumerated above hut 
only gold and silver, paymnit must be made 
in silver accoidirg to the following valua¬ 
tion .But the mother is at liberty to 

sell them and maintain herself if such a 
course is necessary.” 

Chaily, in this passage it is to sell the 
special property reserved for the eldest 
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daughter in case of necessity that power is 
given. The passage relating to selling in a 
oase of necessity does not refer to the bulk 
of the property at all. 

The Momikye gives very ranch the same 
rale and ends thus: Partition of each kind 
should be made only when there are three 
or four female slaves, ten each of buffaloed, 
bullocks and goats and 25 pa of land. The 
above is the mode of partition when the 
mother does not marry again. She is at 
liberty to exhaust (the property) when 
spent on necessaries. The word ‘property’ 
does not occur in the original text." 

With this must bo coraparod the rule given 
in the same Lhamnatkit for partition 
between mother and son on the death of the 
father in section 30 of the Digest. It runs: 
“The son shall get his father's elephant, 
pony, cup, sword, wearing apparel and 
bearers of the goblet and betel-box. The 
mother shall get her wearing apparel, cups, 
ornaments and female slaves. The rest of 
the property shall be divided into four shares 
and the mother and younger children shall 
take three shares. This is tlie rule of parti¬ 
tion when the mother does ni>t marry again. 
IP the property is exhausted by the rnotlier, 
nothing shall be said about ir." 

It is to be obseivfd that no mention is 
made of any necessity. 

The Kandaw Dkammathat says: “The 
mother shall get the rest of the property. 
Although the daugliter is the otTspring of 
the father, yet it is the mother, who controls 
her and brings her up from childhood. The 
daughter shall get on the death of the 
mother what i.s left unexliau^ted by her. 

The Vannndhauima'. “\'/hy shv>nl(l not 
the eldest daugliter, being l:ke tlie eldest son 
an offspring of the fatlier, get [ Mi share of the 
inheritance? Because tlie d ughter is entire¬ 
ly controlled by the mother and the property 
left unexhausted by tlie m )ther, after use 
during her life time devolves on the daughter 
when the mother dies." 

The .says: “If the mother exhausts 
the property dui’iftg her life-time, lotitl)rt .so." 

ViiiniccduJU'i ‘ The rest of the pro¬ 

perty, anima*’e and inanimate, shall be taken 
by tlie mother. Should the estate be large 
enough, the mother ought to give tho 
daughter a suitable share in addition." This 
is plainly a moral pi’ecept. 


The Uanuvannana says: “if the daughter 
lives with the mother, she is not entitled to 
get any property although she is the off- 
spriug of her father. If the mother exhausts 
the property during her life time in her own- 
usa, or in maintaining her second huibaod or 
iu performing works of merit, she commits 
no fault.” 

The rest of the tex^s quoted in section 31 
of the Digest are to the same effect with the 
exception of the Amiosbon and the Kyinnet. 
Of these, the former, after stating what 
particular property is to be given to the 
eldest daughter and that the rest is to go to 
the mother and younger daughters, says: 
“ParticioQ should be made only when there 
are three or four female slaves, ten each of 
buffaloes, bullocks and goats aud 25 pts of 
land. The above is the mode of partition, 
when the mother does not marry again. She 
is at liberty to exhaust tlie property when 
required for necessaries." The word “pro¬ 
perty" has been inserted by the translator. 

lb will be seen that this is the same rule 
as that given in the ’Mnnxikne, and the rule 
given by thi.s Dh imvi ithat for the partition 
between mother and son on the death of 
tlie father is also the same as that given by 
the Manu'^ije. 

The last few Hues of the text from the 
Kijanupf are as follows iu the English transla¬ 
tion: “On tlie death of the mother, the 
daughter is entitled to her property. L^t the 
mother hare a life-interest fhereirr, and should 
she exhaust the property during her life-time, 
let it be sc; the unexhausted portion, if any, 
shall be enjoyed by the daughter subse¬ 
quently." 

I venture the opinion that this translation 
is not accurate. The underlined passage in 

Burmesa is as follows: ... 

The word . means literally to "eat.” 

“corrode", “consume," and that it i.s not 
used in the special sense in which it is useil 

in the expression . U shown by tho 

word.s which immediately follow, viz., 

. 1 would say tliat the next 

Kngli.sh equivalent of the word . in 

this passage is “spend," and the translation 
.should ran “let tiie mother spend (the pro¬ 
perty) as long as she is alive, and if she 
spends it all, let iier do .so." 

It will thus be seen that the only Bham- 
viuthats, which lend any colour at all to the 
doctrine that the widosv can only spend her 
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deceased husband’s property in a case of 
necessity, are the Dhammti, the Manukye and 
the Amv:ehon^ and that in each instance the 
passage is immediately preceded by a clause 
to the effect that if there is not a sufficient 
quantity of certain specified property, a por¬ 
tion of which should ordinarily be given to 
the eldest daughter on the death of her 
father, then this division is not to bo made. 
The inference is irresistible that the clause 
in which necessity is referred to is governed 
by the clause, which immediately precedes 
it, and that the rule is as follows: On the 

death of the father, certain specified property 
is allotted to the eldest daughter and the 
remaiuder goes to the widow and is her 
absolute properly, but that if there should 
remain insufficient property for the main¬ 
tenance of the widow and younger children, 

were the eldest daughter to take her allotted 
share, then the widow is at liberty to spend 
even 'this specific property for the ^ main- 
tenance of herself and her children. 


This inteipretation is bo»’ne out by the 
texts which relate to partition between the 
mother and the eldest son on the death of 
the father. The eldtst son gets certain 
specified property, the mother gets other 
specified property, one fourlh of the re¬ 
mainder goes to the son and the rest to the 
mother. Nothing whatever is said in any 
of the Dhammuthais about tlie mother having 
the right to dispose of any property whatever 
in a case of necessity. The inference is that 
in this case, the three-fourths share which 
goes to the widow is her absolute property 
to do what she will with, and that even 

in the case of necessity, she has not a right 

to dispose of the specified property, which 
goes to the eldest son or the one-fourth 
Bhaie which is his portion. Why snould 
thisdltTerer.ee be made between the eMest 
son and tlie eldest Jaughter? Ihe answer 
is given by many Dhammathofr. Ihe eldest 
«on is obtained through the prayers of the 
mrents and has helped in the acquisition 
of the property. The eldest daughter is 
completely under the control of her mother, 
whereas the eldest son is not. 


In the present case, the oil-well in dispute 
cannot possibly be brought into tlio category 
of property set apart for the eldest daughter, 
and t, therefore, hold that, assuming that 
Ilia Vo was not divorced from Mauug Tha 


Ziu, the oil-well became Ma Po*s absolute 
property on his death unless he left other 
heirs besides Ma Po’s daughter, and that 
on Maung Tha Zin’s death, the first plaintiff- 
respondent, Ma Shwe Thin, acquired nothing 
more than a contingent interest in the oil-well 
and that she lost this contingent interest on 
Ma Po’s selling the well. 

Therefore, whether Ma Po was divorced 
or not, the plaintift-respDndenfc Ma Shwe 
Thin's suit was not maintainable. 

With regard to the plaintiff-respondent, 
Ma Shwe Thin’s claim to redeem, very little 
need be said. 

The defendants-appellants denied that she 
was Maung Tha Ziii’s daughter. It was, 
therefore, necessary for her to prove this. 
There is evidence of a somewhat dubious 
nature that Ma Kyi was Maung Tha Zin’s 
wife before be married Ma Po and that he 
had a daughter by her and that that daughter 
was named Ma Shwe Tin. But there is 
absolutely no evidence whatever that the 
plaintiff- respondent, Ma Shwe Thin, is that 
daughter. Ma Kyi is dead and the witnesses 
who depose to her giving birth to a daughter 
begotten of Maung Tha Zin lost sight of that 
daughter when she was a few months old. 

I am practically asked to decide that Ma Shwe 
Tin is Maung Tha Zin’s daughter on the 
statements of a few witnesses to the effect 
1 hat she resembled him. That I decline to 
do. I was also asked by her Advocate to 
summon her and the plaintiff-respondent, 
Ma Shwe Thin, before me, so that I might 
note whether there was a family likeness: 

1 declined. If I had done so and had not 
noticed any leserablancc, nothing would have 
been gained and if 1 had fancied that there 
was some or even a marked resemblance 
between the two, I should have declined to 
be guided by my fancy. For aught that 
appears to the contrary, Ma Shwe Tin may 
be an ab.solule impostor, who is using a 
possible resemblance to the plaintiff-respond¬ 
ent, Ma Shwe Thin, «s a means of obtaining 
n share in an estate to which she has not a 
.shado.v of a claim. 

1 do not, of course, say that this is so, 
bit there is not even the least particle of 
real evidence that Ma Shwe Tin is Maung 
Tha Ziii’s daughter, an*i, therefore, her suit 
must fail. 

The decrees of the District Court arc 
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accordiogly set» aside aud both suits are dis« 
missed with all costs. 

Suit dismissed. 


CALCUTTA HICH COURT, 
Miscellanboos Civil Appeal No. 302 

CP 1910. 

November 22, 1911. 

Present :—Sir Lawrence Jenkins, Kt., Chief 

Justice, and Mr, Justice N. Chatterjea. 
HASUN MOLLA— Petitioner—Appellant 

versus 

TASIRUDDIN— Opposite Pariy— 

Responpent. 

Lunci Acquisition Act (I oi 1894), s. Sfe —or 
part oj award ^Decree ex \y.iY\c-^DefnHlf of claimant 
Application for restoration, refusal oJ—Appeal against 
order ref using to restore case, whether competent. 

Under section 51 of the Land Acquisition Act, an 
appeal lies only from an award or part of an aw'-ird. 

A claim was decided by the Land Acqtiisition 
Judge cx jiarte, as the claimant was not present when 
the case was called. A«i application to sot aside 
the ex parte decree was refused ami the chiiuiaut 
filed an appeal against the order of refusal: 

held, that no appeal lay, us the order was not au 
award. 

Appeal from the order of the Special 
Land Acquisition JuJge of 2-4-Pargannahs, 
dated June Gtb, 1910. 

Babu Dhirendra Lai Khastgir^ for the Ap¬ 
pellants. 

Baba Bhupendra Chandra Githa, for the 
Respondents. 

JUDGMENT.—The right of appeal in 
proceedings before tbe Court under the Laiul 
Acquisition Act of 1^94 is detined by sec¬ 
tion 54. Therefore, we have to see whether 
the order, of which complaint is now made, 
is an award or any part of an .award. That 
has not been and could not be contended, 
and, therefore, no appeal lies. We must 
accordingly dismiss the appeal with costs. 

Appeal disinii'sed. 


COURT OP THE FINANCIAL COMMIS¬ 
SIONER, PUNJAB. 

Revenue Revision Petition No. 71 op 1911-12. 

March 29, 1912. 

Present: —Mr. Fenton, F. C. 

BUAG SINGH— Petitioner 

versus 

JAURA SINGH— Respondent. 

Punjab Land Revenue Act (’XVII of 1887), Rules 
under, rule 17 (ii) —Lambnrdari— Succession to office — 
Primogeniture, rule of—Adopted son c<tn7iot succeed. 

The exprosion “nearest eligible heir according to 
the rule of primogeniture”, in rule 17 (HJ of the rules 
under the Laud Ueveuue Act, should be strictly con¬ 
strued; it does not apply to an adoj>ted son. 

Tlie rule of primogeniture embraces only descent 
by brith and does not embrace descent by adoption. 

Consequently, in the case of a vacancy in tho office 
of he-idtnan, an adopted son cannot succeed to or 
through his adoptive father under any rule of primo¬ 
geniture. 

Him V. irurim, 9 P. R. 1892 Rev. : Mania Dad v. 
Hayaf, It P.R. 1880 Rev.; Sher Singh v. Subhn, 10 P.R. 
1892 Rev.; Suchvl Singh v. JJnsant Singh, 11 P. R. 1892 
Rev.; Shah Muhammad v. Diwin Baksh, 12 P. R. 1892 
Rev. aud Ramja.s v. Xih tla, 13 P. 11. 1892 Rev , ex¬ 
plained and distinguished- 

.4., S. aud C. were throe brothers. A. was the 
eldest and C. tho youngest. The last holder of tho 
j)ost of Lambard'tr was u descendant of B., and he 
died childle.ss. 

IK aud ihc two sous of C-, claiined the office. 
D. was the elder son Imt L\ had l^eeu adopted by A. 
wlio had no son of his ow]i: 

Jl-'lil, (1) that ii- could not succeed to the lumbar- 
d irship as the adopteil sou of -I ; 

(2) that I>. was entitled to succeed aud his titlo 
could not be postponed to A’, in consequence of the 
latter’s inloption by.I. 

Petition fo:* levision of the order of the 
Coramidsioner of Jallundur, dated the 16bh 
October 1911. 

OKDEU.—This is a question of succession 
to a lambardarsliip. The following pedigree- 
table shows tlie position of the claimants:— 

SAUin SINGH, 

I 

r 1 1 

Lchnu 8.ugh, Kala Singh, Nand Singh, 
(deceased), lospuiuleiib | j 

ad<)})ted as liis son. Jawahar Singh, 

I 

Tshar Siugh (deceased, 
lam...ardar, died childless.) 

r 

Bhag (api)elhmt). Juura (respondent.) 

It is unnecessary to investigate the ques¬ 
tion as to how the lambardarship ca.me to Kala 
Singh’s branch of the family, Lehna Siugh 
being passed over. It is not seriously 
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contended that if Lehna Singh were now 
alive, he would still be liable to supersession, 
or that if the respondent weie real son and 
not merely adopted son of Lehna Singh, h© 
would not be the heir entitled to succeed 
accoidincr to the custom of primogeniture. 
The whole question in the case is, whether 
the fact of Jaura, the respondent, being an 
adopted son impairs his claim based on 
heirship by piimogeniture tlirough his adop¬ 
tive father. 

The wording of rule 17 (ii) of the rules 
under the Land Revenue Act is important, 
and it is impcrtant to notice the differ¬ 
ence between this wording and that cf 
rule A. I. 4 of the rules under the Land 
Revenue Act, 1871, whicli governed the 
appointment cf headmen prior to 1887. 
Under tlie J ules in force before 18S7, tlie 
person wlio, subject to certain considerations 
which for present purpose are irrelevant, was 
to be appointed lamluirdar was “ the heir 
■who, (icconUng to the custom of the tillage, 
may have the lirstclaim to .succeed.” Under 
the rule whicli is now m fotce, “ tlie nearest 
eligible heir ccconUvg to the rule of friraa^ 
gemture shall be appointed ur les.s some special 
custom of succession to the cilice be distinctly 
proved.” There is no mention of any special 
custom of succession to tlie oHice in the 
present ca.‘^e, and, as remarked by i\Ir. 
Steedman in the case reported as Jiira v. 
Wazira (1), it is dillicult to see how a custom 
propeily so called can have arisen in regard 
to the appointment of a successor to an olHce 
which dates only from annexation and 
appointments to whicli are made by the 
Collector. 

The importance, which, as 1 have said above, 
attaches to the differencj between the 
wording of the rultfs of succession prior to 
ar.d after the year 1887. arises from the 
circumstance tliat tlie rulings, under which 
adopted sons have in the past sometimes 
successfully maintained their claims to 
succeed to the po.st of lamhanhir, are all 
leferable to tl:e leading case, Mot'Ui Dad v. 

(-), a ruling given wlien the Act of 
1871 was in force. In the series of rulings, 
which aie pubHsl>ed as lUra v. ll’<K«Va Cl). 
Shcr Singh v. Suchcl Singh v. Basant 

(1) l) r. K. 1S02. Kuv. 

(2) 14 P. It. IbSC, Her. 

(.3) 10 r. K. imi, llcv. 


Singh (4), Shah Muhammad v. Ditoan BaJthsh 
(5); Bawjas v. Nihala (6), it has been laid 
down that while an adopted, son who is of a 
different got from his adoptive father, is not 
entitled to succeed his adoptive father in the 
f fBce of village hr adman, an adopted son who, 
being an agnate, is of the same got is, in 
accordance with the ruling of Maulj. Dad\. 
Hayat (2), endtled to succeed. In none of 
these rulings of 1S92, is there any reference 
to the fact that since the date of Mauli Dad 
V. Hayat (2), the law of succession to the 
oflice of had been altered. There 

is no allegation in the present case of any 
special custom of succession to the office of 
lar$ih ivdar. In fact, the respondent no less 
than the appellant claims to succeed by 
virtue of the rule of primogeniture. The 
question then for decision in this case is 
whether the rule of primogeniture embraces 
descent by adoption as well as descent by 
birth.^ According to the etymology of the 
word ‘ pi imogeniture ’, the adoptive tie is not 
connoted. It is (rue that secr-ion 2 (19) of 
the General Clauses Act, 1868, provided that 
the word son ” should include an adopted 
son in all Acts made between 1868 and 1897 
(wlien the present General Clauses Act came 
into force), but we have not got the 'word 

son ” in the Lard Revenue Rule which we 
arc now considering and, moreover, the 
General Clauses Act of 1868 did not 
apply to I ules. There is ample warrant for 
applying stiicb c.auons of interpretation for 
the determination of the meaning of the 
expression rule of primogeniture.” In a 
somewhat analogous case under section 59 of 
the Tenancy Act, the Chief Court held, in 
Fatteh Muhammad v. Musammat Jiwan (7), 
that an heir appointed by any of the custom¬ 
ary methods recognised among owners of 
land in the Punjab cannot be regarded as a 
‘male lineal descendant in the male line of 
the descent” within the meaning of that 
Feel ion. Applying a similarly strict principle 
ot interpretation to the present case, 1 am 
unable to hold that in the case of a vacancy 
in the cilice of a l.oadmana, an dopted sou can 
succeed to or tbn ugli his father under any 
rule of pi imogeniture. In coming to this 

(1) 11 P. U. 1H92, Kev. 

(oj 12 P K. Ib92, Hov. 

(0) la P. II. 1892, Itev. 

(7) 43 P. K 1895. 
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cooclusioD, I have not sought for any custom* 
ary interpretation of the meaning of the 
word prinaogeniture,’ in connection with the 
adoptive relationship as it is very unlikely 
that there is any village custom on the 
subject, but it is not irrelevant to observe 
that where, as in the case of the Phulkian 
States, primogeniture was the custom of suc¬ 
cession to the chiefship, the right of adoption 
did not confer on tlie person adopted a claim 
to inherit the chiefship. In fact, succession 
to a chiefship did not in any case go to an 
adopted son {.Inheritancs to Ohif=fships, by Sir 
Lepel Griffin, page 49), a precedent which 
justifies the view that succession to an office 
does not necessarily follow the rules of family 
inheritance. 

Lastly, the position of the respondent, Jaura, 
in the present case is affected by the circum¬ 
stance that the vacant lambardarship was not 
held by his adoptive father. Tho general 
custom of the Punjab appears to be that an 
adopted son succeeds only lineally, that is to 
say, to his adoptive father only, and does not 
succeed to his aloptive father’s relations 
collaterally—vide B vVinwi, Siv.jli v.Ganesl'.aih) 
Imam Bahhsh v. (9), Fjtzhi v. Ham Pin 

(to), JJttam Singh v. Wazir Singh (11), Fnfeh 
Muhammad v. Pizam-nd-Vin (12) and Ram 
Pith V. T-ikht Mai (13), and many other.'^. 
Under these rulings, Jaura, ^^^a a Jopted son of 
Lehna Singh, could not succeed to the estate 
of the deceased Lamhardar. A fortiori^ lio 
could nob succeed to his lunbirdarship. In 
conclusion, I desire to note that from the point 
of view of expediency, there are good grounds 
for refusing to treat adoption as givig a claim 
to the office of headman, as ol).served by Mr. 
Steedman in Hira v. Wazira (1). A<lop‘ious 
are very often made to spite tho lieir.s. [ do 
not tlnnk that a Lamhardir sliould he able to 
gratify private spite by imposing a L inihirdn' 
on the village whom the villagers must, dis¬ 
like.” 

The appellant, Jl'iag, has for many years 
acted as snrbarah of tlie decease..! Limbirdar, 
and it i.s anomalous that his titl* to succeed 
to tlie ollico should be postponed to that of a 

(S') !;7 P. P- 

(JM 9 P. [{. ISSO Jtov. 

(lu. 5i> P. K. 1^0:5. 

(11) bt P. P. 

(12) I.S P. P. 1900; P. h. P. 1900 p. •‘■9. 

(13) 50 P. P- 101 P. W. It. 1008; 07 P. L.R. 

1008. 


younger brother in consequence of the act of 
a third party. 

For the foregoing reasons, I now, under 
section 16 (4) of the Land Revenue Act, 
direct that Bhag be appointed Lambjrdar in 
place of the respondent Jaura. 

Petition accepted. 


COURT OF THE FINANOrAL COMMIS¬ 
SIONER, PUNJAB. 

Reve.'II'e Revisiov Petition No. 4® of 

1911-12. 

January 21, 1912 

Present ’.—Mr. Fenton, F. C. 

GHIPI AND OTRcas—D efendants— 

Applicants 

versus 

SIG ARU—Plaintiff—Respondent. 

Punja'j Tennncij Act (’KTl nf 1887), .s-. 5 (1) (6) — 
Oivner lom'irj oiomrship bij inihiliiij (o pig revenue — 
Occnp in''ij-ten'i nt. 

All owa'jr, who through inability to pay tho 
rov.Miu'j loses his o .vnorship. co isos to bo u luml- 
owiior by uu in\*.limitary art within tho iiioanirn'’ of 
s.“L-lio:i .■) (I) (M of Act X\'I of issr. 

. 8 /rr/. V. . 1 '/. 19 I’. ){ 1^71 uni n’r-dhu- v. 

Suh n !, ij . It. Issl, «lfstiiiguis!i'.*d. 

Revision from tlie order of the Cornmis- 
nioner, Julliindur Divi.sioa, d ited 11th Sep¬ 
tember 1911, rejecting defendant’s petition 
for revisi n of tlie order of the Collector, 
Kangra Dis^ric-, dated 21iil March 1911, 
di-iuiissing an appeal fr.om the decree of the 
A.ssistant Collector, 1st Class, Kangra, dated 
S:Ii l)*c3mber 1910. 

FACTS.—The plaintiff in this case sued 
to ontes^ a notice of ejectment and to 
establi.sli l ights of occupancy in certain land 
situate in Tika Siivana, Teli.sil D^hra. The 
lirst Court decreed the claim by declarin.g the 
plaintitf an occipancy-tenant under section 5 
(1) (/>) of Act XVI of 18S7. 

Mr. P>ini Ohand, for the Applicants. 

Mi*. N. C. Mehra, for the Respondent 

JUOC.MEX T.—Tile Pleader for the appli¬ 
cant has cited V. Kasim AU (1) and 

Bhallan v. C'o'om (2). I c.in find in neither 
nf these any reason for not accepting the 
view of the lower Cauita that an owner^ who 

tliroiigli inability to pay the revenue ’loses 

(1) 19 P. K. 1871. ” 

( 2 ) G i\ R. ISbl. 
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his ownership, has ceased to be land-owner, 
otherwise than by voluntary act. I accord¬ 
ingly reject this application. 

Af'plicaiion rejected. 


COURT OF JUniClAL COMMISSIONER 
N..W. FRONTIER PROVINCE. 

Civil Revision Petition No. 19 cf 1912, 

May 1, 1912. 

tresenl -.—Mr Rirton, .T. C. 
NARANJAN SJNGH —Defendant— 

Petitioner 


«erHVS 


"Mnsammat GUJRI AND-others—Plaintiffs 

—Respondents. 

Ctiil Procahirc Cudf- (A:( T of IDOSJ. Srh. II — 
Aiiiftnfioti —.1 nund — i tu o irord —.1 /rjfrc? nt 

ustdc —Poiivr of Api'clliile Court to tjy Idiind the 
order scifhof tisidr tlw oronl, 

\ I’uuiL of A|>)Kal Ii:i5» ]io\vt‘r to lonsickM* llio 
ViUiility of an older seUing a^^lIe an award audio 
reslore il;e awaril if it lias Iccn set aside on insulli* 
cient tri omuls. 

Casedaw on the snhject tiiscussed. 


Petition for revision of the order of the 
Divisional Judge, Peshawar, dated the 26th 
Ftbniaiy 1912. 

JJauivi Saad nd’dtUy for the Petitioner. 
Babu Sunder Siughyiov the Pespondents. 


JUDGMENT.—The parties to this suit 
agreed in the Court of iitst instance (the 
Honorary ^Mui-sif of Peshawar) to submit the 
caso to arbitration. The award was in 
plaintitl’a favour but on objection by defend¬ 
ant No. 2, theawaid was set s.'^ide and the 
suit decided on the merits against the 
plaiiitiif. The latter appealed to the Divi- 
fional Judge who, going behind the order of 
the Munsif setting aside the award, held the 
award to be valid and passed a decree in 
accoidancc therewith in plaintiffs favour. 

The point fer decision before this Court is 
whether the Divisional Judge’s action in 
accepting the award, after its lejtction by the 
Court of first instance, r.s legally sustainable 
or not. This question has been frequently 
before the various High Courts during tfie 
pa.«?t thirty years without any approach to 
fir.ality. There is sotno cordiict of opinion 
on the subject between the High Courts 


[1912 

themselves and in some cases the same 
Courts have committed tbeiuselves to opposite 
rulings. Mo-st of the decisions belong to a 
period prior to the passing of the present 
Code of Civil Procedure and in view of the 
doubt surrounding the question, it is a matter 
for regret that the point was not definitely 
decided by the Legislature. 

I .shall briefly discuss the leading cases 
before deciding the issue. The earliest case 
decided in tlie Punjab is that published as 
Sher Jang v. Maihnn (1). It was then held 
tliat a Court of Appeal can under section 591 
(105 of the present Code) consider the vali¬ 
dity of an order setting aside an award, and if 
it holds that the award was overridden on in¬ 
sufficient grounds, it can reverse the order of 
the first Court and give effect to the arbitra¬ 
tor’s finding. The issue was not, however, fully 
di.'-'cussed, and the reasoning is not convinc¬ 
ing. For the plaintiff-respondent, much 

weight is placed on a later ruling \_yiunicipQl 
Committee^ Lahore v. Buta (2)] of the Chief 
Court, in which case the Chief Court 
itself overruled the order of the District 
Judge setting aside an award, and gave 
effect to the arbitrator’s decision. The 
case had been decided on the merits by the 
District Judge and the invalidity of his order 
was made one of (he grounds of appee^I. 
This ruling is directly in point but its value 
is to some extent depreciated by the fact 
that the question whether the Court had 
jurisdiction to deal with the award on appeal 
was not discussed at all. In a third case 
Sohha Bam v. Bam DflA(3), the learned Judges 
observed that theauthoritieson this question 
seem to be conllicting.” The issue before th® 
Court was whether the Divisional Judge had 
wrongly decided that ho could not go behind 
the Older of the Court of first instance 
setting aside the award. A decision was, 
however, avoided as the Chief Court found 
that tlie first Court was fully justified 
setting aside the award. In view of fh*® 
attitude of the Court, it may perhaps b® 
asserted tb.at the que.stion is still open to 
argument in the Punjab Courts. Two early 
rulings, Nanak Ohand v. Bam iharayan (4) 

(1) 7-- P. P. 1S81. 

(^) G'* P. 11. 1809. 

(•B Oi P. K. 1907. 

(-t) 2 A. 181. 
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and Ahlul Rahman v. Yar Muhammad (5) ara 
in favour of the view that an Appellate 
Court has jurisdiction to restore the 
award on appeal, but these rulings refer 
to the old Code of Civil Procedure 

(1859) and are, perhaps, not strictly in 
point. The later decisions of the Allahabad 
High Court are, however, almost uniformly 
against the earlier rulings. These decisions 
will be referred to further on. Two rulings 
of the Madras High Court are in favour of 
plaintiff-respondent. The first, Qejrge v. 
Vastian (6), is to some extent similar to the 
present case. It was then held that 

under section 501 of the Coda of Civil 
Procedure, the legality of the order of the 
first Courtremittingtheaward forre^consider- 
ation could be challenged on appeal. In this 
case, however, the issue was not examined, 
the Court contenting itself with referring 
to a small group of authorities in support of 
its view, without any discussion at all, and 
without any referenca to rulings in the 
opposite sense. The case was decided in 
139S. In 1908, the same Goavt Achuthayy i v. 
Tkimmayyi (7) affirmed the view previously 
taken dissenting from Oanyi Prami v. Kura 

(8) and Ahiul Rahmin v. \ar Muhani'n'id 
(5). Here, again, there is no discussion 
of the issue. The Court merely refers 
to eight published rulings of the various 
High Courts aud states that it pre- 
fers to follow these decisions as against the 
two rulings from which it e.xpressed its dissent. 
It may be noted that the rulings cited with 
approval emanated from all four High Courts. 
Among these is a decision of the Allah¬ 
abad High Court of 1903, published as 
Rxm Jiwxn v. N'aw.tl Singh (!)), in which on 
second appeal the award, which lia l boen set 
aside by the Court of first instance, was accept* 
edand a decree passed in ouformiby tliere wibU. 
The authorities are n)t, liowever, discussed 
iu the judgment and tliere is no reasoning on 
the particular issue wl^li which I am no v 
concerned. A case decided in the C iloabta 
High Court, published Shj imi C'nran 
Pramxnik v. Prolhad Dirwin (10), is qu>tel 
by plaintilf-respouJeub’d Counsel. Here a 

(.>) 3 A. 033. 

(G> 22 M 2 '2. 

(7) 31 M. 311; 3 M. L. T. 3»o; iS M. L J. 22^. 

(S, 2S A. t 3 A. L. J. 1(W; A. W. N. UDOn Gt. 

(9) u A. L. J. OU; A. W. X. JiJj i 'A. L. T. 

400. 

(10) 8 C. W. 300, 


Single Jndge of the High Court held by 
implication that an Appellate Court could 
restore the award; but that it must before 
doing so consider the objections urged against 
it. Finally, it is sought to derive assistance 
from an obihr dictum in Bimodar Trimbxk 
Dharapv. Uig’iunath Hari (It) to the effect 
that an erroneous order on an award may form 
a ground of appeal against any decree that 
may be passed iu the suit. 

1 now pass on to consider the rulings insup¬ 
port of the opposite theory. Taking Oanga 
Praaad v. Kun (8) in the first instance. Here 
the District Judge had on appeal restored an 
award set aside in the first Court. The High 
Court held that no appsal lay under section 
521 to the District Judge from cho order of 
the Miinsif setting aside the award. It is not 
altogether clear whether the Munsif’s 
order setting aside the a ward had been made 
the subject of appeal or merely a ground of 
appealuuder .section 591, Civil Procedure Code. 
The general trend of the argument is, however, 
towards the view that an award cannot be 
restore! on appeal. The same view was 
state 1 with greater definiteness in Kalyin Das 
V. Pyire Lil (12), in which Qangi Prasad v. 
Kura (8), decided by the same Court, was 
cited with approval. 

lb is not an easy matter to give appro¬ 
priate weight ti the authorities examined in 
the preodiug pir.igr.aph. In the Punjab 
Cour ts, as already noted, the question appears 
still open to argument though it must be ad¬ 
mitted that tlie A<hief Court have twice assumed 
that an Appellate Court had the jurisdiction 
In questioi. Tne Madras High Court 
appears t) hdd that an award set aside in 
the first Court can be given operation iu 
appeal, and on the whole, it may be said that 
the Calcutta High Court has taken up a 
similar position though there is not so clear 
a series of rulings. Asregarls che Ho.ubay 
High Court, there occurs in D imoMr Trimbak 
D'hirap V. Uighuytith Hiri (U) an obiter 
dict i'n in a similar sense, aud it may be 
assumed that the view therein expressed 
woull ordinarily bo followed in that 
Court. In fact, tlie general trend of 
opinio i iu the fchreo High Courts, Madras 
Boabay aud Calcitta, and in the Chief 
Court of the Punjab, appears to be in 

(in 20 Q. 3-,l: -i Uom. b. a. 2G7. 

(12J 4 A. L. J. 25‘jj A. \7. S. (1997) UO. 
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favour of the theory that an award can be 
g-iven effect to in appeal. In the Allahabad 
High Court, the position is different, but in 
view of the decision of 1908, their attitude is 
somewhat undecided. On the whole, looking 
to the above considerations, I am inclined to 
the view that the balance of judicial authori¬ 
ty is in favour of the view that Appellate 
Courts have the power referred to. 

The intention of the Legislature in the 
matter is not altogether clear. It is, however, 
manifest that there was no intention to allow 
an appeal from an order setting aside an 
award, otherwise this would have appeared 
among the orders from whicli an appeal is 
expressly allowed by section 104-, Civil 
Tiocedui’e Code. Oa the otlur hand, the 
teriDB of section 105 aie sufficiently wide 
to support the theory that, an order setting 
aside an award may be impeached on appeal. 
It can scarcely be argued that the words 
affecting the decisicii of the case”, which 
limit the opeiation of the prlvihge, do not 
apply in the case of an order setting aside an 
award. Clearly, tlie siipersession of arbitra¬ 
tion piocceediiigs has a direct connection 
with the decision of the case. Prima /i/CiV, ‘ 
ilien, there is nothing in tlie law as it stands 
to prevent an aggrieved party from clialleng- 
ingin appeal an order setting aside an 
award, and in the interests of justice, it is 
doubtless desirable that the principle 
involved should receive recognitiou. Jn 
view of these consider atior^s, and seeirrg that 
the weiglit of judicial authority is in favour 
of the theory, 1 decide that a Court of 
Appeal lias autlioi ity to consider an order 
setting aside an award ntnl to restore the 
award if it has l)een set. u-'^ide on insufficient 
grounds. J, tlierefore, decline to inteifcre 
with the tinding of the Divisional .liidge in 
this case and I rrject tlie application for 
revision. Defendant^petitioner will pay costs 
in this Coui t. 

Afitlicnlion rcjtcff 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 962 op 1910. 

February 1, 1912. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Rattigan. 
DEVIDITTA and others—Plaintiffs— 

Appellants 

versus 

NATHU and others—Defendants— 

Respondents. 

Civil Procedure Code (Act Vof 1908), a. 11,0. II, r, 
2— Previous suit decreed ouhj against somi defendants 
and dismissed against the rest for non-disclosure ot 
cause of action, zvhether adjudication between paHies — 
Snbsetjucnf suit, whether barred. 

Where a declaratory suit was decreed against only 
some of the defendants—who compromised their dis¬ 
pute with plaintiffs —and was dismissed against the 
remaining defendants on the ground that no cause of 
action had been disclosed against them, and it was 
also stated in the judgment that the plaintiffs were 
at liberty, if so advi.'^ed, to bring auothor suit against 
the.se latter defendants: 

that there was noadjudic.ation between the 
plaintitfs and defendants against whom tho suit was 
dismissed, and that, consequently, a subsequent suit 
by ]>laintitTs against tho same defendants was not 
barred either by tlio rule of re.'? judicata, or by Order 
II, rule 2 of the Civil Procedure Code. 

Second appeal from the order of the Divi¬ 
sional Judge, Hoshiarpur Division, dated the 
Ist April 1910. 

Jlr, Suudar Dns, for the Appellants. 

Mr. Tek Chavd, for the Respondents. 

JUDGMENT.—Plaintiffs’suit for a de¬ 
claratory decree to the effect that they are 
entitled to 10 knnols, 9| marfos of certain land 
has been dismissed by the lower Courts, ths 
Subordinate Judge holding that their claioQ is 
barred both by limitation and by the provi¬ 
sions of Order II, rule 2, Civil Procedure Code, 
and the Divisional Judge holding that it is 
barred under the last-mentioned provisons of 
tlie Civil Procedure Code. They have pre- 
feired a further appeal to this Court and we 
have heard the‘case argued at some consider¬ 
able length. 

The facts are as follows :— 

Tlie laud in suit belongs to a joint holding 
of which, in 1^69, two branches of the same 
family wore proprietors, plaintiffs are mem¬ 
bers of one branch being descendants of one 
liishna Singh; dofeiidanfs Nos. 1—7 are de¬ 
scendants of Ram Sahai and belong to the 
other branch. Some time between 1879 and 
inOG, r>arbiira Singh, Hazari Lai, Basanc 
Singh, Haianam Singh, and Sundar Singh 
purchased a shaie in this holding from one of 
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the descendants of Ram Sahai and iu 1907, 
three persons applied to the Revenue Author¬ 
ities for partition of the joint holdings and 
contended that the said partition should be 
effected in accordance with the entries in the 
Revenue Records of 1879 and subsequent 
years. In this contention, they were support¬ 
ed by all the other descendants of Ram Sahai, 
but plaintiffs objected that the said entries 
were erroneous, and that partition must be 
effected in accordance with the entries in the 
Settlement Record of 1S3P, which differed 

radically from the later entries upon this 
point. 

The Revenue Officer, who dealt with tlie 
applicaiion for partition, referred plaintiffs to 
the Civil Courts to establish their contentions, 
and as a result the descendants of Bishna 
Singh (with the exception of three persons 
who refused to sue and were, therefore, made 
pro forma defendants) instituted a suit on the 
3rd December 1907 against Barbara Singh, 
Hazari M.al, Basant Singb, Haranam Singh 
and Sundar Stugh, and the descendants of 
Ram Sabai (present defendants Nos. 1—7) 
and certain mortgagees holding under the 
latter. In this suit, plaintiffs claimed that a 
declaratory decree should ba passed in their 
favour to the eflect that partition should be 
made according to ancastral shares as speci¬ 
fied in the Settlement Record of 1SG9, and 
in their original plaint, they claimed relief 
only as against Darbara Singli aud bis co¬ 
vendees, In their amended plaint, however, 
which was filed ou the 27t.h Much 1908, 
they asked fur relief against all rhe defend¬ 
ants, but iu other respects tlie terms of 
their plaint remained unamended. 

In June 1908, Darbara Singh aud his co¬ 
vendees compromised tlieir dispute with, 
plaintiffs and the Court thereupon passed a 
decree aga,inst all defendants to the effect that 
plaintiffs were entitled to-U kanaU, 13 maraU 
cf land; Darbara Singli and his co-vendees to 
kanalsy aud the other defendants to 27 
kanals 11 marlas. Tliis decree was passed 
ea: as against the latter defend'uts wiio 

applied in August 19C3 to have tlie decree 
set aside in so far as it affected their interest. 
Their prayer was granted and on the 12ch 
December 1908, the llunsif granted plaintiffs 
a decree against Darbara Singh and liis co- 
vendees alone, declaring that the latter wero 
entitled only to 20 kannls of land. The 
Muuaif dismissed plaintiffs’ suit as against 


all other defendants on the ground that no 
cause of action bad been disclosed as against 
them, and in his judgment he stated that 
plaintiffs were at liberty, if so advised, to 
bring another suit against these defendants. 

In January 1909, plaintiffs accordingly 
brought the present suit and have impleaded 
as co-defendants all the persons who were de¬ 
fendants in the former suit, with the exception 
of the three members of their own branch of 
the family who refused to join as plaintiffs in 
that suit. These three persons (Gurditta, 
Ranslii Ram aud Lachman Das) have now 
joined forces with plaintiffs. These being 
the facts of the case, the question which we 
have to decide is, whether the present suit 
is entertaiuable. The lower Courts held 
that it is not, and that it is barred by the 
provisions of Order II, rale 2 of the Civil 
Procedure Code. Mr. Sundar Das contends 
that this decision is erroneous, inasmuch as 
in the former suit there was no adjudication 
by the Court upon the question now at issue 
between plaintiffs and the descendauts of 


Ram ^ahai (defendants Nos. 1—7), who are 
the principal defendants in the present case, 
and in support of his contention, he relies 
mainly upon the decision of this Court in 
the ease reported as Bhola Singh v. Qurdit 
Singh (1). In that case, the plaintiff sued 
defendants for a declaration of title to a 
share in the offerings of a certain shrine, 
and his suit was dismissed upon the prelimi¬ 
nary ground that it was not cognizable with 
reference to section 42 of the Specific Relief 
Acl, as there was consequetilial relief which 
the plaintiff could have claimed and had not 
cUirneJ. Tills decree having been affirmed on 
appeal, plaintiff instituted a subsequent suit 
claiming the consequential relief which he 
had omitted to claim iu the first suit, and it 
■was held by this Court that the second suit 
was not barred, either under section 13 or 
under setjtion 43 of the Civil Procedure 
Code of 1832. Plort'den, 

meiit, points out that in 
of tiiree courses niiy be 
Court, /t thf’fust ploc\ it 
plaint in Uniiuj, in winch 
clearly be open to plaintiffs 


J., in bis judg- 
such cases, one 
adopted by the 
may reject the 
case it would 
to institute 


a 


frts'i suit. In the ned't place, the Court may 
entertain tlie suit aud adjudicate upon the 
matters in dispute, “in this case,” the learned 

“'f tbe plaiatiff institutes a 

OU i t lit iobi'i 
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second suib founded on the same cause of ac¬ 
tion and involvinfir a claim omitted or relin¬ 
quished in the first suit, or seeking a remedy 
not sought in the first suit, he brings himself 
directly within the operation of the final clauses 
of section dS. So far as the suit regards any 
relief claimed in the first suit and not granted 
by the decree, it is governed by section 18, 
Explanation III. As regards any portion of 
the claim omitted or relinquished or 
any remedy not sued for in the first snit, the 
suit is expressly prohibited by clauses 2 
and 3 of section 48.” 

In the third place, the Court instead of re¬ 
jecting the plaint entertains it, hut eventually 
dismisses the .suit as the plaint is defective 
in form, at the same time lefusing to adjadi- 
cate upon the subject matter in dispute. 
In this case the learned diulge holds that 
the position of the plaintilf would be pre¬ 
cisely tlie same as if his first suit had been 
rejected In Umi'ne. The learned Judge con¬ 
tinues:—** The object of section 42 (l.c. 
Order II, rule 1) is not to prevent any litiga¬ 
tion, Vmt to prevent further litigation which 
can be avoided by a plaintilT duly framing 
the suit, so ns to permit a final deci.'^ion in a 
single suit. When in the first suit, there has 
been no decision at all on the subject-matter 
in dispute, the second suit is not further 
litigation within the meaning of section 42, 
and the second snit is, tlierefore, beyond the 
scope of the operation of the final clauses of 
section 48, even though the plaint may seek 
some remedy or contain some claim omitted 
ir or relinquished in (he first, plaint. 

“The difYerenco between the lirst and third 
cases supposed, namely, whete tlie plaint is 
rejected aiul wlien the suit is dismissed, 
either order being passed on the same ground, 
is one of form and not of snb-itanca. The 
difference iu ilie form of the order, provided 
that in each casetlioCourt refuses toadjudicate 
upon (bo matter in dispute, seems to be 
immaterial. This difference ernnot. enlarge 
the scope of tlie operation of the final clauses 
in section -td, and these clauses, iri my opinion, 
do not apply to eitlier case, d’l.o obji-'-t. of 
these clauses is ft> proven! furtl.Li* litigation 
concerning the .subject matter r.f dispuJo 
and ibere has been no previous litigation 
regarding the subject maMcr in dispute 
•within the meaning of S'=c;i )ii42 when the 
Court has refustd to exercise its function 
by giving a decision between the litigants ou 


the subject-matter in dispute. In either case, 
the plaintiff is, as it seeems to me, at liberty, 
section 43 notwithstanding, to commence pro¬ 
ceedings de novo and that without any express 
permission.” 

Both learned Judges were of opinion that to 
such a case section 13 of the Civil Pro¬ 
cedure Code of 18S2 had no applicability, 
and Elsmie, J., (while concurring generally 
with Plowden, J.), added that section 43 
does not operate to prevent a man who 
has lost “ a suit merely because it was 
brought in a wrong form from repairing 
his error and suing for the proper remedy.” 

In our opinion, this authority is directly 
in point and supports appellants’ contention. 
In the former suit, their amended plaint 
distinctly asked for relief against all the 
three defendants hub the Munsif held that 
the claim as against present defendants Nos. 1 
—7 must be dismissed because no cause of 
action was in express terms alleged against 
them. That he did not in any sense ad¬ 
judicate upon the subject matter of dispute 
between plaintiffs and defendants Nos. 1—7 
is obvioii.s from the fact that in his judg¬ 
ment he expressly stated that plaintiffs 
were at liberty to bring a fresh suit against 
these defendants, if so advised. The plea 
of res judicat i iu such a case is clearly no- 
tenable, for [as observed by their Lord- 
ships of tlie Privy Council in Parsotam Oir 

V. Narbada Gir (2)], *‘it would be a emtradic- 
tion in terms to say that a Court had finally 
decided matters which it expressly left untouch¬ 
ed and undteided.” The .Munsif in the former 
suit would probably have rejected the plaint 
KO far a.s defendants Nos. 1—7 were concern¬ 
ed, had he not been placed in a dilemma. 
Some of the defendants had compromised 
matters with plaintiff.s and consequently a 
decree, based on the compromise, had to be 
passed, ar.d the Munsif obviously felt the diffi¬ 
culty of rejecting a plaint, upon which, so far 
as some defendants were concerned, he had 
perforce to pass a decree. He could not, in 
other wonls, both accept and reject the 
plaint and in this position of difficulty, he 
endeavoured to do justice to all parties by 
passing a decree against the defendants who 
had come to teinis with plaintiffs and by 
dismissing the suit against the other defen- 

(2^ 21 A. ;>05 at p. 514 CP. C,); 20 I. A. 175j 3 0. 

W. N. 617. 
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dants, graufcing: plaintiffs afc the same time 
liberty to sue the latter de novo. Admittedly, 
the Munsif did not attempt to adjudicate 
upon the subject-matter of dispute between 
plaintiffs and the latter defendants and, in the 
circumstances, we bold, upon the authorities 
above cited, that the present suit is nob 
barred either under section 11 or under Order 
II, rule 2 of the Civil Procedure Code. T7e 
accordingly accept the appeal and under Order 
XIjT, rule 23. we remand the case to the Divi* 
sional Judge for decision of the appeal before 
him. Court-fee stamp to be refunded, and 
costs to abide the event. 

Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 41 of 1911. 

July 27, 1911. 

Present'. —Mr. Drake* Brockman, J. 0. 

VITHAL —Appellant 
reruns 

SI WA— Respondent. 

Hindu Lnw—Juint fnmilif—Prcturiniifion that the 
fuinihi httii capital for rnoney'lcniiinf^ — ]‘rciiiinf>tion that 
huniness carried on hi/a cc-parcencr ig a fuinilij hnsi’ 
ness'•Contract Act f!X of 1S72), s. 21^—rutwari 
prohibited from Icndiiuj tnnney—Mortyaye in favonr of 
Patwavi opposed to jinhlic policy. 

There is no prosnnijitiou that a joint family has 
capital for money'lentliii«r and no presumption that a 
business carried ou by a co-parcener is a family 
business. 

Where by statute a penalty for df)iii" or omittiti" 
any act is impose<l solely or partly (or the protection 
of the public, stich act or omission is impliedly pro¬ 
hibited by the statute and is 

Therefore, a mort^ajfe in favour of a Vafuariy who, 
under the Uevenuo rules, is liable to dismissal for 
money-lending, is void as being oppose«l (o [mblio 
policy. 

Appeal against the decree of the Divisional 
Judge, Nagpur Division, dated the 20th 
October 1910, confirming that of the Subordi¬ 
nate Judge, Nagpur, dated the 3)tU June 
1910. 

Mr. J. 0. Ghosh, for the Appellant. 

Mr. M. K. Pudhtje, for Respondent No. 1. 

JUDGMENT.— This second appeal arises 
out of a suit for foreclosure based upon a 
mortgage by conditional sale, executed in July 
1695, in favour of Jaikiisbna, brother of the 
plaintiff Vithal. The property mortgaged 
consists of two absolute occupancy fields in the 


circle of which Jaikrishna was pntwari. Jai- 
krisbna died in or about the year 1900. Ac¬ 
cording to the plaint, Vithal and Jaikrishna 
were members of a joint family when the 
latter died and Vithal became his brother’s 
heir. In the pleadings, this description was 
amended, Vithal being said to claim by 
survivorship. The defendants alleged that 
Jaikrishna and Vithal were separate and that 
the proper person to sue was the former’s 
widow. The main defence, however, was 
that the contract was void as being opposed 
to public policy, and this point has been 
decided in the defendants’ favour by both the 
Courts below. Their decision is based upon 
the rules relating to patwaris which were 
made by the Chief Commissioner under 
sections 14:4 and 146 of the Land Revenue 
Act, 1881, and will be found in Central Pro> 
Vinces Giuetfe Notification No. 4604, dated 
the 18th September 1884, as amended by 
No. 6009, dated the 23i'd September 1890, 
and No. 7192, dated the 13fcli October 1891. 

In appeal to this Court, the plaintiff urges 
that the mortgage transaction was really 
one to which the joiut family consisting of 
Rarachandra, Jaikrishna,Vithal and two others 
since dead were parties. Eor this contention, 

I can find no proper basis in the plaint, the 
pleading.s or the evidence. The mere fact— 
if it be a fact—that Jaikrishna was member 
of a joint family in 1895 does not show that 
any lending done in his name was done by 
or on behalf of the joint family. There is 
no presumption that a joint family has 
capital for money-lending and no presumption 
that a business c.irried ou by a co-parcener is 
a family business: see Vudilal v. Shah 
Khushal (1). Nor does the plaintiff’s evi¬ 
dence show that the family possessed a 
nucleus of joint property. In these circum¬ 
stances, I think it must be taken that the 
lending was done by Jaiki’ishua alone for his 
own benefit. 

Next, it is urged that failing a declaration 
in the Notifications cited to the effect that 
a transaction of loan or mortgage is void, 
such a transaction cannot be regarded as 
illegal. To this tlie ans.ver is that where by 
a statute a penalty tor doing or oiulctiug any 
act is imposed solely or partly for the pro- 
tection of the public, such act or omission 
is impliedly prohibited by the statute and 

(1) 27 B. 157 at p. lUlj 113oia. L. R. 9Q3. 
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18 illepral; see Victorian DayJesford Syndicate 
V. Vott (2), approved and follo'-ved by fehe 
Court of Appeal in Bonnard v. Dott (3). No 
doubt in No. IIT^ of the rules in question the 
expression that no person shall be '^allowed 
to work as a putMJun” is consistent with the 
retention by him of his post. ]5ut I agree 
entirely with the learned Divi=iional Judge 
in his interpretation of rule XlVt, which 
shows that dismissal would necessarily follow 
on disobedience of the prohibition against 
lending money, unless the transaction was 
cancelled within a time allowed for the pur¬ 
pose. As stated in Shiom Lai v Ghkahi Lai 
(4) , no pafwari can do his duty properly if 
he has a direct interest in property in his 
circle. It is equally undesirable for the 
same reason that he should occupy the posi¬ 
tion of a lender, which must inevitably lead 
to his devoting part of his tims to dunning 
and sning debtors. 

In my opitiion, the contract has rightly 
been pronounced illegal under section 23 of 
the Indian Contract Act. The appeal accord¬ 
ingly fails and is dismissed with costs. Tn 
the Courts below, cost.s will bo borne as al¬ 
ready ordered. 

Appeal dismissed. 

(2) (IflOo. 7f L J. Ch. n-O; 2 CU. 21 T. L. 
742; ijt W. n. 231; 03 L. T. 627. 

(:^) (]000) 75 L. .1. Ch. 44'J; 1 Ch. 74'J, 91- 1. T. GoC; 
22 'l\ L. It. 309. 

(4) 22 A. 220 .It i>.22l. 


This is |)r:ictio.Tlly jMcntu-iil with rule V of tho 
Notilieritioii at jMv.sont ill foico (Xo. 3 S 1 .*), dated ilio 

l.^t .\u'rnst lOUl.) 


t Tliis is praei ic illy identical willi rnlo XVI of the 
Xotilicatioii n; in force (Xo. 3S1.5. dated 1st 

Aui'ust 1001.) 


PUNJAB CniKF COURT. 

Six’O.'.’t) CiviG ArPM.xfi No. 494 1903 . 

l'’ebrii.iiy 7, 1912. 

Present-. — Mr. Justice S!:ah Din. 
UDHO RA.M AND OTIIRUS —PLAl.VTtFFS 

-ApPELLAN'IS 

versus 

RODA AND OTHKIt.S—Dri’RNDANT- — 

Rkspondrnts. 

Custom — P'-r-emj'tiun — Dai}'h't ioeu, Dis(rii-i 
llmh.'tiyjju r. 

The custom of ])re-oinptioij, in respect of liguso 
property, ohtuius iu the town of DusuL;*. 


Second appeal from the order of the Di* 
visional Judge, Hoshiarpur, dated the 25th 
June 1908. 

Rai Sahib Pundit Sheo Nuratn, for the Ap¬ 
pellants. 

Rai Brhadur Lala Sukk DtaZ, for the Rs- 
spondents. 

JUDGMENT.—A return has now been 
received to my order of remand, dated the 
16th March 1910. The learned Divisional 
Judge has discussed in chronological order 
15 instances in which the custom of pre¬ 
emption [in respect of house property was 
held to exist in the town of Dasuha, and his 
opinion is that the custom is fully established. 
In summing up the result of the inquiry in 
the cmcluding portion of his return, he 
says: — 

In cases (1), (3), (6) and (12), the point 
of custom was in dispute, and the custom was 
in each case found to exist. There is no case 
in whicli a decision has been given against 
the existence of the custom. In cases 
(4), (5), (7) (10) and in (14), the 

custom was admitted. Tn case (15), the pre¬ 
cedent of No. 12 was followed, and tho 
custom was found to exist throughout the 
town. In case (1), moreover, it was found 
that there had been instances before 1869 in 
which the pie-emptors had stepped in.” 

The learned Advocate for the respondents 
is obliged to concede that tliere is overwhelm¬ 
ing evidence on the record of the (xistenca 
of the custom of pre ernption in Dasuha, and 
he has, therefore, refrained from addressing 
me on behalf of liis clients with a view to 
sliew that tlie return submitted by the Di¬ 
visional Judge is not based on correct 
I, therefore, hold that the custom of pre- 
ompiioii in respect of liouse property does 
eyjsl in the town of Dasuha, and I, accord- 
ij»gly, accept this appeal and, setting aside 
the decree uf the lower Appellate Court, send 
the ca.se bach for a fresl; decision undtr 
Order XLI, rule 23, Civil Procedure Code. 

The stamp on this appeal will ba refunded 
and other costs will be costs in the cause. 

Cose remandsd. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 254 of 1911. 

March 30. 1912. 

Present: —Mr. Stanyon, A. J. 0. 

MAHU— Appellant 
versus 

KISH AN— Respondent. 

Civil Procedure Code (Act V of 190Sy, s. 2 (2) — 
Decree—Preliminary decree—Decision on preliminary 
tssues —No decree drawn up—Remedy of aggrieved party 
Appeal. 

A judgment under the I’ivil Procedure Code is only 
the basis of a decree or ortler. Tlie decree which it¬ 
self is tho formal e.i^prcgsion of the judgment, is, and 
the order may or may not be, appealable, but the 
judgment itself gives no right of appeal. 

The drawing up of a decree is a conscious and 
formal act, whereby the Court notifies its disposal of 
matter in controversy in accordance with its adjudi- 
cation thoroupou; and no right of appeal arises until 
such decree has beendraw’ii up. 

Q In certain cases, the passing of a preliminary decree 
is imperative but in other cases, it is a matter within 
the discretion of the Court. But unless a preliminary 
adjudication is finally expressed by a decree, or fol¬ 
lowed by an appealable order, no right of appeal can 
arise. 

In a redemption suit brought by sons of a Hindu 
to redeem a mortgage, which h.ad already been fore¬ 
closed by a decree against their father, the mort¬ 
gages pleailed, inter alia, that ho had no notice of the 
plaintiffs’ interest at the lime of bringing his fore¬ 
closure suit, that the foreclosure <lecree was binding 
on the plaintiffs, and that the fatlior (»f the i)laiutin's 
was the managing member of his family. The 
t'ourt framed pieliininary issues on the above points 
and found against the defendant. No formal decree 
was drawn up: 

ir**?'/, cliat the decision of tlio Court on the preli¬ 
minary issues was not a preliminary decree, and, 
therefore, was not appealable. 

Ol/iVcr.-lf a Court, having written a judgment, 
which should befollovve«l by a decree, fails to draw 
up such decree, tlio remedy of the party wlio w.auts 
that decree, wliethor for ai)peal or e\f>cution, is to 
apply for it, and, if it is refused, to move the High 
Court ill rovi.siou. But until th i decree has been 
drawn uj), there can be neither :n»[)eal nor execu¬ 
tion. 

Appeal against the decree of the Divisional 
Judge, Nerbuuda Division, dated the 12oh 
May 1911, confirming that of the District 
Judge. Chhindwara, dated the 13th March 
1911. 

Sir B. K. Bose^ for the Appellant. 

Mr. J. Miitra and Kao Bahadur V. B. 
Pandit^ for the Respondents. 

JUDGMENT.—In the suit out of which 
this appeal arises, the plaintiffs arc the 
sons of one Dhuria Gaoli. They sue to 
redeem a mortgage executed by their father 
in favour of the defendant. Upon this 


mortgage, the defendant has already obtained 
a foreclosure decree in a suit against the 
father alone. The plaintiffs claim that this 
decree does not bind them owing to the 
defendant’s failure to comply with the provi¬ 
sions of section 85 of the Transfer of Pro¬ 
perty Act, 1832. 

The defendant pleaded, inter alia, that he 
had no notice of the plaintiffs’ interest at 
the time of bringing his foreclosure suit, 
that the decree is binding on the plaintiffs, 
and that Dhuria was the managing member 
of his family. The first Court (District 
Court of Chhindwara) framed three pre¬ 
liminary issues, thus: — 

“(1) Whether the defendant had 
notice of the existence of the 
pre.sent plaintiffs at the date of his 
sail? 

(2) Does the decree in the previous 
suit against the plaintiffs’ father 
bind them? 

(3) Was the father of the plaintiffs 
the manager of the joint pro¬ 
perty?” 

The object of trying out these preliminary 
issues was to ascertain whether the suit 
was tenable before entering upon the mort¬ 
gage accounts. The learned District Judge 
found,— 

(1) that the defendant had notice of the 
plaintiffs’ interest when he sued out fore¬ 
closure; 

(2) that the foreclosure decree is not, 
therefore, binding on the plaintiff.^; and 

(3) that plaintiffs' father was the manager 
of tlie family property at the time of the 
foreclosure suit. 

In consequence of these fuidiugs, the 
first Court framed furtlier issues and made 
the following entry in its order sheet of the 
13th March 1911:— 

“Plaintiffs by their Pleader. 

“Defendant in person. 

“Findings on preliminary issue delivered. 

‘Tssue.s framed and explained. For evi- 
detice 2i)th June 1911, 

‘T’rocess-fee.s within four days.” 

No formal decree of any kind was drawn 
up in accordance with the above findings. 
The defendant appealed to the Divisional 
Court against the findings, and the learned 
Divisional Judge dismissed the appeal on the 
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ground that, as the finding’s constituted 
neither a decree nor an appealable order, no 
appeal lay against them. 

The defendant has no^v made this second 
appeal, and it is urged that the findings 
constitute a preliminary decree, because, 
80 far as regards the first Court, they con¬ 
clusively determine the rights of the parties 
in respect of the matters in controversy to 
which they refer. This raises the ranch 
discussed question as to the definition of a 
decree. It cannot be disputed that, owing 
to the infirmities of language, it is not 
always easy to say what i?, and what is 
not, an adjudication which, so far as regards 
the Court expressing it, conclusively 
determines the rights of the parties with 
regard to all or any of the matters in con¬ 
troversy in a suit. But such an adjudica¬ 
tion is not by itself the decree. It is really 
a judgment which constitutes the basis of 
the decree; and from the definition given 
of the word “judgment'’ in the Code of Civil 
Procedure, it is clear that their can be no 
decree without a judgmenl. But the decree 
itself is the fonnul ea^preision of the judgment. 
In the very recent CAse ot THlhnun linw v. 
Alnonppa Chettiar (1), a FuU Bench has 
considered and defined wliat is a “judgment” 
under clause 15 oftheLetteis Patent, and 
the gist of tlie ruling is that it is not the /orm, 
but the of tlie adjndietation in the suitor 

proceeding in which it is made, that affords 
tlie test by which it can be found to be, or 
not to be, a judgment. 'I'hat is a test which 
may serve equally well in deciding upon 
wiiat is, and wliat is not, a judgment as 
defined in tlie Code of Civil Procedure. But, 
so far as the Pull Jtench iiicfnm has re¬ 
ference to a judgment wliicli given a right 
of appeal under the bstteis Patent, it has 
no application (o tlie present ca.se. A jivJg- 
ment under the Civil Procedure Code Is 
only tlie basis of a decree or order. The 
decree is, and tlio order may or m ly not 
be, appealalile; Imt the judgment of it.self 
gives no r ight oi appeal. In the creation of 
a decree, form is of tlie fir.sfc inipoi’lance. 
As 1 I’ead the pi’esenfc Code, nothing can he 
a decree wlrcli the Court pa.ssing it doe.s 
not expressly intend to he so. Pvery 
decision rtquire.s some consequential ox’iier: 


1) M. 1; 8 Iii.I.O.ns. (1910) M. W. X. G9G: 8 
L. T. -lOa; 21 M. L. .J. 1 


in some cases, the order is merely processual; 
in others, it is interlocutory; in others, where 
it involves some finality, or something 
which makes immediate appellate considera¬ 
tion expedient, an appeal from it is expressly 
allowed by the Code: and the eventual 
order, disposing of the suit, or of a well re¬ 
cognized stage or division of the suit, and 
drawn up in a formal manner is the decree. 
So far as the final decree is concerned, the 
question of definition presents little difficulty. 
But complexity can be easily introduced 
into the identification of a preliminary decree 
by juggling with the language of the defini¬ 
tion of “decree” given in the Civil Pro¬ 
cedure Code. That difficulty will always 
be present while the view prevails—if it 
does prevail—that a Court may unconsciously 
pass a decree and give a right of appeal, 
oven though it doss nob intend its decision 
to be a decree, and does not, therefore, 
employ the form necessary for a legal 
embodiment of the particular decree with 
which it is credited. J am nob in favour of 
thi.s view. In my opinion, as already 
stated, the drawing up of a decree is a 
cm.scious and formal act, whereby the 
Court notifies its disposal of matter in 
controversy in accordance with its adjudica¬ 
tion thereupon, and no right of appeal arises 
until such decree has been drawn up. If a 
Court, having wriften a judgment which 
should be followed by a decree, fails 
to draw up such decree, the remedy of 
the party who wants that dearee, whether 
for appeal or execution, is to apply for it, 
and, if it is refused, to move the High 
Court in revision. Bat until the decree has 
been drawn, there can bo neither appeal nor 
exociition. This view obviously commended 
to the Jdomb.iy High Court in the 
very recent case of Bn DiviU v. Vish^ 
7i'iv Mnimnlns (2), though it must be 
conceded that it is not easy to understand 
how, after thi.s, the same High Couitoame 
to the conclusion it did in K'nV/amji v. 

in wliich a formal finding was 
treated as a proliininaiy decree. It is 
clear that, as regards the final decree, the 
Court lia.s Tio op'ion. Section 3.1 of the Code 
clearly refers to the final dispo.sal of a suit 
by the Court trying it, and it is impera¬ 
tively laid clown that such dispo.sal shall 
:U It. 182: 4 Inil. Cns. 8’39; 11 Bom. L. R. 132G 
(2) 12 Bom. L. R. 7G2; 7 lud. Cas. 966. 



VoL XV] 


INDIAN OASES. 


937 


AHUAD V. AHUAD. 

be by a judgment; followed by a decree. 
Then, there are certain cases where the pass¬ 
ing of a preliminary decree is made e(^ually 
imperative, e.g.y under Order XX, rule 13 or 
Order XXXIV, rule 2. But, for the most part, 
and except where expressly made impera¬ 
tive, the passing of a preliminary decree is 
a matter within the discretion of the Court. 
Where the Court passes such a decree, an 
appeal will lie against it, and the provisions 
of section 97 of the Code will apply. But 
where any preliminary adjudication is not 
formally expressed by such a decree, or 
followed by an appealable order, no right 
of appeal can arise. 

In the present case, the findings of the 
Disbfict Court constitute a judgment, but 
no decree in accordance with that judgment 
was ever drawn up. The only consequential 
order passed was one that the suit should 
proceed to the farther stages of its trial. 
This is not an appealable order. Therefore, 
there is at present no right of appeal in 
respect of the points adjudicated upon. In 
ordinary course, the only preliminary decree 
in favour of the plaintiff which can bs passed 
is a decree under Order XXX(V, lule 7. 
If the findings on the preliminary issues had 
gone in favour of the defendatit, they would 
have constituted the final judgment of the 
Court, and formed the basis of a final 
decree dismissing the suit. In favuur of 
the plaintiffs, they amount to only a fractional 
part of the judgment referred toin OrJerX !f, 
rule 1 of the Coda, and they need not yet be 
given formal expression by means cf a 
decree. They are a fonndation parrially laid 
for a decree to bo dra wn up hereafter when 
the other points calling for judgment have 
been tried and decided. There is nothing 
which has yet called section 97 of the 
Civil Procedure Code into operation, and the 
defendant will be hereafter entitled to ques¬ 
tion these findings, so f.ir as they are adverse 
to him, if and when he appeals from atiy 
decree which may be founded upon them so 
as to be the formal expression of tlie adjudica¬ 
tion which they involve. 

This appeal, therefore, fails and i.s dis¬ 
missed with costs, I allow two sovereigns 
as Pleadei’.s fees in this Court. 

Appeal dismitti^ed. 


COURT OF THE PINANCIAli OOMMIS. 

SIGNER, PUNJAB. 

Revenue Appeal No. 4 of I9II-I2. 

March 27, 1912. 

Present-. —Mr. Fenton, F. C. 
AHUAD— Appellant 

t'ersu9 

AHMAD— Respondent. 

Punjab Land Rei'enue Act (XVH of 18^7), s.v. 15 (1) 
(a) & (3;, 118 (3) & (i)—Civil Procedure Code (Act V 
o/lt)08), s. 2(1A)— Sanction to review, whether an order 
— Review — Revinion —— Partition, per/nisnon to 
withdraw application foi — Discretion — Circumstances. 

Aq order passed on review is appealable, provided 
thao it does not merely confirm the previous order. 
A more sanction, however, given by a controlling to a 
Subordinate Revenus OlBcer to review an order is not 
in itself an “order” and is, therefore, not appealable, 
though it may be open to revision. 

Where a Reveuiio Uilicer allowed an application, 
for partition to bo withdrawn, becuise numer¬ 
ous irregularities had occurred in the conduct of 
partition proceedings and the original second party 
had alienated his share toother persons, who repre¬ 
sented him in the proceeding: 

Held, that the Revenue D.Iicer had c.vorcised a 
sound discretion in allowing the withdrawal of theap- 
plication, and that no action, under section 118 (4), 
Land Revenue Act, was ncces.sary, because there was 
no applicant other than the fu'st party who hail been 
permitted to withdraw his application. 

Appeal from the order of the Commis¬ 
sioner, Rawalpindi Division, dated the Sth 
September 1911. 

OilDEH.—I oiicur in the .substantial 
justice of the Comraissiouer’s order and, for 
the roason? and on the grounds which are 
raen^ionei b3l‘)w, I propose to give efFic> to 
it; but tliere has boen a technical irregularity 
ill the procedure which it is necessary to 
nofice. 1 think that a sanction to review 
given under section 15 (1) (u), Land Reve¬ 
nue .4ct, is not an “order” and is, therefore, 
not appealable. There is an appeal from a 
review, i. e., from an order passed in review, 
provided that it is not an order confirming 
on review a previous order, vtd-} section 15 
(3), Land Revenue Act. It would be anoma¬ 
lous to treat as .subject to appeal the mere 
granting of per.nission to undertake the 
review procedure when, as .sometimes hap¬ 
pens, tlie order resulting from such proced ire 
may be one which under .sect.ion 15 1.3) is 
not appealable. An older is, in section 2 (14) 
of tlie Civil !’r:cedure C.kU, define 1 as “the 
formal expres.siou of any decision of a Civil 
Court which is not a decree.” Jt does not 
appear to me, having regaid bo this definition, 
that the sanction given by a controlling to a 
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subordinate Revenue Officer to review an 
order is iu itself an order. If this view be 
correct, it follows thai the action of the Com¬ 
missioner was premature and that no appeal 
lay to his Court so long as the sanction given 
by the Collector had not been acted upon. 
He could, of course, have taken up the case 
on the revision side. 

The case having now come b>fore me, I 
6 nd it to be one in which an applicant for 
partition desires to withdraw hia application. 
Under section 118 (3), Land Revenuo Act, 
it is within tlie discretion of tlie Revenue 
Officer to allow withdrawal. In the circum¬ 
stances of the present case, it is right and 
proper to allow the application of the first 
party(Ahmad, son of Manga), more especially 
as numerous irregularities have occurred in 
the conduct of the case, and also because the 
original second party, Tahir, ha^ alienated 
his share to tlie persons who now represent 
the second party. No action is necessary 
under section 118 (4), Land Rsvenue Act, 
because there is no other “applicant'’ than 
the first party. My order, therefore, is that 
the proceedingvS be consigned to the Record* 
Room. The second party can, at any time, 
file a fresh application for partition when 
proceedings would commence de novo. 

Appeal rejected. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil, Rkvisjon Petition No. 77-13 ov 1911. 

February liO, 1911. 

Present-, — Mr. Stanyon, A. J. C. 

UAJABICHAN—Ari'LiGAKT 

versus 

LANG D AJ1 —Non-Api’lioint. 

Smfhl Cfiii'c —Pimnl of 

— Pri'fi >lu rc. 

Tlic* roiisoii wUy the .Tmlsje of a .Small Cau^c C'ynrl, 
in iii>t jef|iiii'e«l to locoial jiic)!-,- ihriii a brief iiiciutj- 
raii'luin of th<* .•iiibstanec of the evidence givtMi lanbre 
liini, «>r to "ive any reaijoiis for Ins jmlgmeat on that, 
eviihmce, i.< lluit the law |)ic*.su)n>osos a prompt aiul 
coiitiiuious trial, usiiriHv t'ini.she(l in one liearimr. ff)l. 
lowi'il by ati inimediate tleci.siou tvliilo the oviilence of 
both sides, mo>t of it niirecord<'d, is .still fresh in nil 
its details in the niitni of tlie Jinlire. 'J'liis is of 
very essc-nco of llie Small Cause Court proeethire 

Whi-r(* ihc jmlenieni in a ca.'-e w.is delivered bv .a 
Su^all Caustf Court Judge seveu mouths after* ho 


had heard th© evidence in tho case and tho record 
of evidence was very incomplete and imperfect: 

Bold, that his judgment was without the basis 
necessary for a legal decision, and, therefore, a re- 
trial should be ordered. 

Revision against the order of the Judge, 
Small Cause Court, Amraot-i, dated the 
20fch March 1911. 

Mr. P. S. Kotwulf for the Applicants. 

Mr. M. R. I)ix,.ty for the Non-applioant. 

JUDGMENT.—This suit was instituted in 
a Court of Small Causes on a bond purport¬ 
ing to bs oxeoutsd by two brothers (U 
Wailaji and (2) Langihiji. The plaiut was 
filed on the Ist July 1910, the ameunt 
claimed being Rs. 77d 8 0. Wailaji filed a 
written statement pleading that execution of 
the bond had been obtained from him by 
physical force and Wrongful confinement, and 
that Langdaji had nob executed the deed. 
The substance of this statement is re* 
produced in the Trial Register, apparently 
as the statement of the 2ad defendant. The 
case was set down for final disposal, and the 
parties and one witness for each were ex¬ 
amined on the 21th August 1910. The 
Judge then recorded * defendants given 
one more chance to produce their evidence. 
Case for 8-11.*’ The date intended was 
8 th November 1910. On that date, the 
Judge had no time fjr this case, and an 
adjournment was ordered to the 20th March 
1911, when some utterly useless witnesses 
for the defence were examined, and the 
claim decreed against Wailaji, but dismissed 
against Langdaji on the ground tliat proof 
of execution by him was nob satisfactory. 

I he plaintiffs have applied for revision 
against Lingdaji on the ground that the 
evitlencs of tlieir witness has been incom¬ 
pletely reo )ided and misconceived. It 
appears tliat the scribe and one attesting 
witness are dead, and W. P. No. 1 was the 
surviving attesting witness. The record 
made of his evidence was incomplete and 
imperfect, a palpable contradiction being 
left unexplained. JJut tlie Judge of a Small 
Cau.se Court is not required to record more 
than a brief memoi-andura for hU own 
guidance of the substance of the evidence 
given before him. Ho {3 also not required 
to give any reasons for Jiis judgment on 
that evidence. J3ut in making tliesd provi¬ 
sions, the law pre supposes a prompt and 
continuous trial, usually finished in one 
hearing, follosved by an immediate decision 
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while the evidence of both sides, most of 
it unrecorded, is still fresh in all its details 
in the mind of the Judge. This is of the 
very essence of Small Oaase Court procedure. 
In the present case, the Judge delivered 
judgment seven months after he had heard 
the only evidence relevant to the case, 
and as he could not possibly have carried 
in his mind anything which does not 
appear in his memorandum of that evidence, 
the judgment is without the basis necessary 
for legal decisions in a Small Cause Court. 
I, therefore, reverse the decree and order a 
re-trial. I make no order as to the costs of 
this revision. 

Decree reversed. 


COURT OP JUDICIAL COMMISSIONER, 
N.-W. FRONTIER PROVINCE. 
Second Civil Appeal No. 8 op 1912. 

April 29, 1912, 

Present: —Mr. Barton, J. C. 

SHAKARULLAH KHAN and others— 
Plain nKF3 —Appellants 
versus 

ABDULLAH KHAN and others — 
Dependants—Respondents. 

Custom—Inheritance ~ Applicahitily of rtisfom or of 
Mtihammadan Low to Bora ilohtnoiula of Chainkjni, 
Peshawar District. 

Bara Alohmands of the village of Chamkani 
in the Peshawar District are governed in matters 
of inlioritanco by custom and not by Muhamniadan 
Law. 

Second appeal from the order of the 
Divisional Judge, Peshawar, dated the 2nd 
January 191 .i. 

Mian Sami-ud-din, ioi the Appellants. 

Mufti Muhammad Ya'nub, for the Rjspond- 
euts. 
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JUDGEMENT.—The pedigree-table of the 
parties in this case is as follows:— 
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The parties to the present suit are Bara 
Mohmands of the village of Chamkani 
in the Peshawar District. Th pedigree-table 
ab^ve given illustrates their relationship. 
The claim wa.s for a 2/5th3 share in the land 
owned by Niamatullah Khan, ancestor of the 
parties. It was resisted on the ground that 
the family of the parties is bound by 
Muhammadan Law in mattersbf inheritance, 
and as the fathers of the plaintiffs pre¬ 
deceased Niamatullah, the inheritance devolv¬ 
ed in its entirety on the .survivirg sons of the 
latter to the exclusion of his grandsons. This 
contention was traversed by plaintiffs, who 
alleged that the custom usually followed in 
the Mohinand Tappa governed the devolution 
ofpiopertyby inheritance in their family. 
The District Judge who tried the suit held 
that the family had adopted the Muham¬ 
madan Law in matters of succession and 
dismissed the suit. The Divisional Judge on 
appeal concurred in this finding:, while 
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holding that in Chamkani village, the pro¬ 
prietary body followed custom generally to 
the exclusion of the Muhammadan Law. 

It may ba acceptel as practically axiomatic 
that agricultural tribes in this Province are 
bound by custom in matters of succession 
and the onus of proving that a differeut rule 
is followed must, in ordinary circumstances, lie 
on the person asserting the rule. As regirds 
the Bara Mobmauds, it is iuteresling to note 
that in 1S71 a preference was expressed by 
tlie tribe for ^Muhammadan Law as opposed to 
custom; but by 1895, a change of feeling bad 
asserted itself, and the liiwai-i-nm of the 
Mohraands generally is now in lino witli the 
general Customary law of the Peshawar DIsbi ict 
as given in Lorimsr's Compilation. In fact 
the attitude taken up in 1871 never received 
concrete expression except in a few sporadic 
cases, and there ciu be little doubt that 
the members of the tribe were at, the time 
influenced by eccleaiasti.; forces or perhaps by 
the abnormal bigotry of the few of the leading 
men. The position being as above described, 
the ordinary presumption is that plaintiff’s 
family follows the general rule of the tribe 
liahiui Sh iJi V. S(if/ad TTnssiin 
and Kart ir Sinrjh v. M:ttk(ir This 

presumption cm, however, be rebutted, and if 
there is Tarimn f-ide reason for bolding that 
a particular family usually foU )ws its personal 
law in preference to custom, the onus of 
proving that custom is .still adhered to would 
lie on the party asserting it-. O.i the wliole, 
in the present case, I think tlie presurnp- 
tion is in favour of custom, and the miin 
question for determination is whether the 
defendants liave established theontrary rule. 
In the first place, there is the delitiite asser¬ 
tion of Amirullah, one of tlie elders of the 
family, in IS'l in favour of Muhammadan L iw. 
lb is furllter alleged tliab tlio land in suit was 
gifted by Arsalah Klian to Niamatullah, liis 
son, in accir<lance with the provisions of the 
Shitrinf. The asserlion will not, liowever, 
stand tlie test, of nriticisrii. The gift whicli 
was made over lil) years ago does not pro¬ 
fess to have been made expressly in accord¬ 
ance with Muliammadan Law. Tlio assertion 
that the sacred lav would defeat any one 
wlio should dara to oppose tlie gift is a 
elercotyped phrase and conveys little more 

(1) 102 I*. U. 10)1; no l\ L. K. 1901. 

U) 91 1*. U. IHOM. 


than a pious wish. Next conies tbe state¬ 
ment of Shakurullah Khan, plaintiff, dated 
20oh July 1910, before Muhammad Khan, 
Muosif Ist class, Peshawar, in the course of 
tbe trial of the case between Azim Khan and 

Daurana, widow of Sheikh Amir, to 
the effect that his family followed tbe Muham¬ 
madan Law. It may be noted in parenthesis 
that custom was found to be the rule of de¬ 
cision in that case. Nj appeal was presented 
from theMunsif’s finding. The parties belonged 
to Chamkani, but it is not shown that they 
were related to tbe family of the parties. 
This statement is net, I think, of much value 
in evidence. Section 31, Evidence Act, lays 
down that admissions are not conclusive 
proof, but may operate as estoppels. Now it 
is an essential element of the doctrine of 
estoppel (section 115, Evidence Act) that to 
bring the principle into operation, the declara¬ 
tion, act or omission alleged in estoppel 
must have bad tbe effect of causing 
some other person to act thereon, and it is 
further provided that the consequences must 
have been intended. Now, it is not alleged 
tliat any such consequences have resulted 
from the stnlemenb of Shakurullah, and it 
follows (hat there is nothing in the nature of 
e.stoppel in his conduct. Further, the .state¬ 
ment lias to be regarded as a whole, and it is 
distinctly qualified by the assertion that in a 
particular cise in the family of the parties, 
t'fr., Sharifullah’s wife and daughters, Mu¬ 
hammadan Liw was int strictly followed,and 
in theend these women merely receivedasharo 
of the produce of tlie 1 vnd of Sharifullah; in 
other words, custom rather than Muhammadan 
Law was observed. In these circumstancss, 
8hakurull.i)i’s statement cannot be held to 
have muoli prob.itivo force. Most emphasis 
is perhaps laid on the decided cases in the 
family of tlio parties and these will now bs 
noticed briefly: — 

(1) Mnstmuutf Aiinin v. Qtil'ih KA-in, 

Tliis svas not ajudicial case, but arose 
out of mutation proceedings. Shiriat was 
followed, but tiiero doe.s not appear to have 
been a full inquiry, and the result is of little 
value. Apparently, too, the parties were 
only remotely roimGcted witli the plaintiffs’ 
family’. The Uevenne Otlicer.s, moreover, 
wei'C, it would appeal’, iiilluenced by the now 
disci edited statement of the liiwaj in 1871. 

(2) Uaiva Jan v. Ata Jan. In 
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this case, the Rule of 1871, was followed by 
the Assistant Jadicial Commissioner, but the 
issue of law and custom was not fully 
investigated, and there was no appeal. 

(3) No. 3 of 1909 of Ohamkani, This was 
a mutation case. The inquiry was defective 
throughout and did not go up on appeal to 
the Revenue Commissioner. Moreover, the 
shares respectively assigned to the step-son 
and widow were not according to Muham¬ 
madan Law. 

(4) Badr^ud din v. Musammat Klianam Jan 
and Musamni'd Begum. The defendants in this 
case were widows of Qimr-ud-din, maternal 
uncle of Shakurullah JChan. Badr-ud-diu was 
sou of Qamr-ud.diu. The dispute was about a 
house belonging to Q imr-ud-din. The house 
was left conditionally with the widow. The 
records are somewhat vague, but this much 
is clear that the widow’s possession was in 
accordance with a family arrangement, and 
more weight appears to have been given to 
custom than to Muhammadan Lasv. 

(5) Musammat Sada Jan v. Sharifullah. 
This case went up to the Chief Court (No. 
1566 of l887). In this case, Muhammadan Law 
was specifically followed. Defendant admit¬ 
ted in his pleas that such law was the personal 
law of his family and by consent the case 
was decided by Shariat. There was no 
inquiry as to whether Sharifullah’s state¬ 
ment was correct. 

I’inally, it is alleged for defendants that 
the house in which Shakurullah is living 
was inheiited from his mother, who acquired 
it by operation of the Muhammadan Law of 
inheiitance. 

On the other hand, it is argued tliat had 
Muhammadan Law bseu candidly and whole¬ 
heartedly adopted by the family, the opera¬ 
tion of the law would have been clearly 
reflected in the present conditions of owner¬ 
ship of the family laud, whereas this is not 
the case. No judicial instances peculiar 
to the family are asserted in wliich custom 
was followed, the case Musammat Momna v. 
Abdulla Khan (derendarit in the case) 
not being in point, as Abdulla Khan was sued 
in his capacity as raoi rgagee of alien land. 

Passing on to consider the elTect of tlie 
evidence, 1 think it may be conceded that 
within che hist half century, there has been 
in the family of the ptrtiesat least an inclina¬ 
tion to substitute Muhammadan Law for 
custom, but this has hardly amounted to a 


tendency; and it is beyond question that 
there has been no definite and final adoption 
of the Islamic Law in preference to tribal 
rules. This is clear enough from the fact 
that since the declaration of 1871, the devolu¬ 
tion of property has not uniformly followed 
the principles of Shariat. There have, it is 
true, been occasions when the Muhammadan 
Law has operated in matters of 'succession, 
but these are too few and unimportant to 
establish a rule. The value of the decided 
cases has been criticised in a preceding para¬ 
graph, and it cannot be asserted that they 
form a sufficient basis for the theory of defen¬ 
dants. Shakiirullah’s statement, as already 
shown, is of little use as evidence; and it 
was probably not intended to do more than 
indicate a preference in the family for the 
rule of I he Shariat. In existing conditions, as 
above shown, itcanuot be said that the family 
has definitely divorced itself from custom, 
and custom must, therefore, be held to govern 
their relations at the present time. I accord¬ 
ingly reverse the finding of the Divisional 
Judge on the issue under discussion. The 
question as to the share to which plaintiffs 
are entitl* d by custom has not been decided 
in the Divisional Court, nor has the point 
as to whether defendants have proved that 
they have a set otf in the funeral expenses 
they allege they have paid. I accept the 
appeal on the point of custom and remand 
the case to the lower Appellate Court for 
decision on the issues just referred to. 
Stamp on appeal to be refunded. In the 
circumstances of the case, the parties will 
bear their own costs in this Court. 

Appeal accepted) Gase remanded. 


PUNJAB ClIILF COURT. 

Skconi) Civjl ArrK.\», No. G of 1910. 

June 8, 1912. 

Vres^^nt :—" ir Arthur Reid, Kr., Chief Judge, 
IIUKAM OIIAND and ontCKs—JuDOSJiiNT- 

DEbTORs—A ppellants 

rtrsxts 

HAYAT AND OTHERS — DEC-tEE-BOLDERS 

— Respondents. 

Civil Piocc l'irc Code (Act f o/l‘J0S),s. 14S— 
s'lon Oj time ajter decree. 
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Alter passing; a final tlecree, a Court caanofc extend 
the period fixed by tlie decree for the doing of any act. 

Xarcndrn Bahadur Cingh v. AJudhfja Prasad, 5 Ind. 
Cas. ‘Ii3; 13 O.C. 2S; B:bi Sharojun y. Mahomed llabib^ 
wd-di/i, 15 C. W. X. 085 at p. OO'^IO Ind. Cas. 148j 
13 C. L. J. 535, relied upon. 

Secood appeal from the order of the 
Divisional Judge, Shalipur, dated SOth 
October 1909, reversing that of the Munsif, 
1st class, Shabpur, dated 1st July 1909, 
rejecting tlie appellants' petition for 
execution of a decree. 

Mr. Naji'ih Chand, for the Appellant. 

Mr. Gnnpat Rai, for the Respondent. 

JUDG-MENT.—The question for consider¬ 
ation is whether section 14-8 of the Code of 
Civil Procedure empowers a Court to extend 
the period fixed by a decree passed on a 
compromise for the payment of a sum of 
money, as a c:)ndition for the cancellation of 
a lease, the penalty for the failure to pay 
witliin the period fixed being dismissal 
of the suit with osts. The lower Appellate 
Court held that thepaiiod, which had expired 
before its enlargement was sought, could be 
enlarged. Counsel for the appellants lias 
cited Hihi Sharofun v. MaUomed lLthibuddin{,\'^ 
and l^arendra Rahndur Singh v. Aiudkyn 
Prasad{2) as authority for the propo.sition that 
section 148 does not apply to periods fixed 
by a decree. In Rihi Sharofan v. Mahomed 
Hab buddin fl), the judgment runs: — 

“We may add that, atone stage of the 
proce^diugs, we were inclined to make au 
order for the reversal of the sale under rule 
£9 of Order XXI of the Code. We are 
unable to do so, however, because under 
rule 92, sub-rule ‘2, the deposit must be made 
within thirty days from the date of sale, and 
we have no power, cither under section 
5 of the Limitation Act, or under section 148 
of the Civil Procedure Code of 1908, to en¬ 
large the time. We are, therefore, constrain¬ 
ed to hold that tlie appeal to the District 
Judge was competent and that no grounJs 
have been established for our interference 
with his order in the exorcise of our revi- 
sionul jurisdiction.” 

In the case of ISurendra Bahndnr 
Singh v. Ajv.dhya Prasad (2), a Divi¬ 
sion Bench of the Oiidh Judicial Commis¬ 
sioner’s Court, of whom one member has 

(1) 15 C. W. N, GSo at p. 600; 10 lad. Chs. 148j 13 
0. L. J. 535. 

5 Ind. Cae. 443; 13 O. C. 28. 
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officiated in the Allahabad High Court, held 
that the general provisions of section 148 
related only to proceedings antecedent to 
the passing of a final decree and were never 
intended to give a Court power to alter the 
terms of a decree already passed, the decree 
heiog unalterable except under the provi¬ 
sions of section 152 or Order XX, rule 3 or 
those relating to review of judgment or 

special provisions of a similar nature under 
the alteration. 

As remarked by Mr. Justice Johnstone, 
who admitted this appeal, the Conrfc passing 
the ^ decree was functus o^^cio as an 
original Court and the general rule is that 
no executing Court can vary a decree except 
by consent of parties. 

1 concur iti the decisions cited which 
conrlude the question under consideration 
and decree the appeal with costs. 

Appeal decreed. 


COURT OP THE FINANCIAL COMMIS¬ 
SIONER, PUNJAB. 

Revende Revision Petition No. 78 op 

191M2. 

April 1, J912. 

—Mr. Ponton, P. C. 

JANGl AND OTHERS — DEFENDANTS— 

Pbtitioneks 

versus 

DALIPA AND others—Plaintiffs— 

Respondents. 

Bi'ijulafiDH XI of 1825 —Alhioioti and dittioion 
’—‘Occii]H.i7icij-hoId{n<j rc (ippeaniiff a/tcr submersion^ 
Occupiinry.ten 7III, ivhether loses his right to rceoecred 
land—Cnstom—Ayrecment inconiravention of custom^ 
Consideration —Onus of proof of custom. 

llic goueral custom in tlio i’nnjub is tl»at nn occu* 
pancy-ton int does not lose bis right by reason of the 
land of his holding being snbmorged. Therefore, ho 
has the s;ime rights after alluviation ns he Imd before 
(liluviatioa of the holding. Jf u cu^^tom to the con¬ 
trary IS alh'ged, it must be very strictly proved by the 
landloial. 


ihe U.ijib-iiha:-o( ii village recorded uu 


agree 


incut that occiipancy-tcnants will have uo right to 

lancl re-appciiriiig after being carried away by the 
etrcaiii: 


i/ch?, that the cnti-y was inoperative, because, 

(1) tlio agreemeut was void for want of consider- 
tion: 

(2) ilio parties to the agreement, who wero subject 
to tho Cuaromary Law in alluvion and diluvion mat- 
tors, were not at liberty to outer into a oontraot prp* 
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vidin<? that they and their descendants shall not 
in future bo subjeot to that rule of decision. 

Petition for revision of the order of the 
Commissioner, JuUimdur Division, dated the 
11th November 1911. 

ORDER.—The facts of this case are given 
in the following extract from the judgment of 
the Collector who reversed, on appeal, the 
decree of the first Court:— 

“Briefly, the suit is for the possession of 
land amounting to 28 kanats^ 12 marals on the 
ground that by reason of its having been 
encroached upon by the bed of a torrent, the 
defendants who are now in possession have no 
longer rights of occupancy as they originally 
had, and as they have again recently taken 
possession, they are now liable to ejectment. 
The lower Court has fou nd that the defendants 
took possession again as soon as they could 
and that the custom reorded in the iv.tjih-iiU 
arz is inoperative. Against this order, the 
plaintiffs appeal. Cn examining the record, 
I find it alleged in the plaint that the land in 
question has been subject to the action of the 
khad or torrent and not to that of the Sohan 
stream. There are separate alluvion-diluviou 
rules as to these streams. The wajib uUarz 

lays down as follows :— 

“Cn behalf of tenants it is written:— 
‘When the land of any occupancy tenant is 
engulfed, he will bear the loss if it is less than 
5 per cent, ghtioicios of the tenancy. When 
more than 5 per cent, ghtimaos of the tenancy 
is engolfed, the tenant will receive compensa¬ 
tion (or redaction of reut-mHinu') from the 
owner. We will have no further right to the 
land if recovered. And in the event of our 
not receiving any compensation (or reel action 
of rent) by reason of the slight nature of the 
damage, we will maintain our ^tenancy) riglits 

in the land if recovered.’ * * 

“There seems no reason for not applying 
the terras of the toajib-ul-arz to tlie present 
case, It is a formal agreement signed 
by both parties at the time of the settle¬ 
ment. 

The Collector acordingly held that the 
defendants were liable to ejectment and this 
finding was upheld bv the Commissioner ou 
appeal. The present application for revision 

has been made to this I;ourt by the defe i- 

dants. The GoUeebor'.s decision practically 
amounts to a unding that the dofondants are 
bound by the agreement to which their pre¬ 


decessors in the occupancy-tenancy were 
parties in 1839, when the wajib'ul-arz con¬ 
taining the entry cited by the Collector was 
drawn up. Now there are two reasons for 
holding that the defendants are not bonnd by 
this agreement. The first is that the agree¬ 
ment W.13 without consideration. Under it, 
the tenants consented to abandon a valuable 
right—the right to resume possession of their 
occupancy lands when restored by alluvion. 
This right has been established by a series of 
rulingsof theChief Court and inSirL.Tapper’s 
Ruling, published as Itoshan v. Pohlo (1), it 
is declared to be the general rule of the Punj¬ 
ab. It may be argued that the remission by 
the landlord of the rent payable in respect of 
the diluviated land was the onsideration for 
the tenants’ promise nob to claim the land on 
re-appearance. But under section 14 of the 
Punjab Tenancy Act, 1838, the tenants had a 
statutory right to abatement of rent in 
re.spect of any areas incladx^d in tlie tenancy 
that might bo diluviated, and, therefore, a pro¬ 
mise to allow tenants the benefit of a statutory 
right which they already possessed cannot be 
regarded as a consideration for the tenants’ 
promise. XJnder section 25 of the Contract Act, 
an agreeraeot made without consideration is 
void. 

But the main reason for treating the agree¬ 
ment recorded in the to ijib-id-arz of 1839 as 
inoperative in the present case, is the legal 
one that questions of alluvion and d'luvion are 
governed by custom or by statute, and par¬ 
ties are not at liberty to enter into agreements 
binding on future generations by wliich a 
different rule of decision shall be made appli¬ 
cable. Under Regulation XI of 1823, the 
rule of decision in alluvion and diluvion cases 
is declared to be iirsfly, custom, secjndlrj, the 
provisions of the Regulation where they 
apply, and thirdly, “general principles of 
equity and justice.” In this onuection 
Rnna V. Sh".re Singh (2), may be referred to. 
I know of no provision of law which would 
empower pieties who are subject to Custom- 
miry Law in alluvion and diluvion matters to 
enter into a contract providing that they and 
their desc.nrlants shall not in future be sub¬ 
ject to that rule of decision. An Act of 
Lagirlatura (Descout of Jagirs Act) was 

(n S P. R. Ryv-i ot P. L. II. 1001. 

(2) 10 P. U. 
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necessary to enable a person subject to the 
ordinary Customary Law of succession to 
introduce a rule of primogeniture or descent 
to a single heir. Similarly statutory provisions 
have been found necessary in the Colony Bill 
for the purpose of enabling tenants to dis¬ 
pose of their property otherwise than in 
accoidance with their Customary I<aw. A still 
more relevant illustration of the principle 

under discussion is available. Legislation__ 

the Punjab Riverain Boundaries Act of 1899 
—was necessary to overiule t he provisions of 
the Regulation of 1825 in so far as if; made 
custom and usage the rule of decision in cases 
affecting the boundaries of estates. Accord¬ 
ingly, I must hold that the rule of decision in 
the pre.sent case is custom, and that tbeagree- 
ment recorded in the of 1859 

cannot prevail if it be looked upon merely as 
an agreement. But, it may be argued,the enfry 
in the jcojib ul-arz^ besides being an agreement, 
is evidercj of custom. In form, the entry 
does not purport to be a sfatement as to custom. 
There is no assertion that tlieforfeitureofrights 
by the occupancy, tenants is an incident of ex¬ 
isting tenure. It is the future tense that is used. 
Nothing in the language of the agreement 
justifies our regarding it as a statement of 
current custom. At the previous Settlement 
of 1859, a tvaub‘ul-arz w’as also prepared, but 
it contains no entry corresponding to that 
now under consideration. There is no 
evidence that prior to 1809, the practice was 
in accordance wifli tie unusual conditions 
inserted in the waitb-nl-orz of that year. 

llie question of cm?ts of proof as to custom 
arises here. In Ifoshan v. Pohlo (1) already 
referred to. Sir L. Tapper says; “l hold that 
tlie general rule in the Punjab is that an 
occupancy-tenant doe.s not lose his right by 
reason of the land of his holding being 
submerged. A custom to the contrary may 
be proved, but such a custom is plainly in¬ 
equitable and very strict proof of it should be 
required before it is acted upon.” It is impos¬ 
sible for i'easons explained above to hold that 
an ncreement looking to the future amounts 
to *‘very strict proof” of a custom wliidi, 
like all customs, should have some root in pa.st 
practice. Nrr liave the plaintiffs othirwi.se 
discharged the obllgarion to furnish “veiy 
strict proof” in support of their contention. 
They have cited one similar case in which 
in another village the Collector gave a decree 
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in favour of the landlord on a similar cause of 
action. The Collector was the same oflBcer (Ool. 
I^jgerton) who dealt with the present case in 
the first instance, and the view which be took 
was, as in the present case, based on the sanc¬ 
tity of the wjjih-ul-arz agreement. On the 
other hand, there is a mass of evidence in 
decided oases to the effect that occupancy- 
tenants are entitled to recover diluviafced land. 
In his judgment, dated 23th August 1900, in 
a tabs I Una case, Nikal Ghandv. Jhalla, 
Az'z Din, Extra Assistant Commissioner, 
remarks that out of 27 plots of land restored 
by the hill torrent, 24 had been recovered by 
the occupancy-tenants notwithstanding an 

entry in tlie ioajih-ul-arz to the effect that 
occupancy-tenants had no concern with 
alluviated land. In another case, Tiichman 
of Basal, tahsil IJna^v. in which 

the tvjjth ul-arz contained an entry to the 
effect tliat when laud under tlie possession of 
ocuupaucy-tenants is rendered unfit for 
cultivation by tlie Oho or S>han stream, the 
occupancy I'lghts of the tenants therein cease 
to exisL Ml*. Pagan, the Collector, in his 
judgment, dated 25th July 1901, which was 
given in favour of the occupancy-tenants, 
noted, that in at least 53 cases ia the village, 
occupancy-tenatPs had, contrary to the provi¬ 
sions of the wijib-7tl-arz recovered possession 
of land on its re-appeaianoe after having 
been carried away by the stream. All in¬ 
dications seem to point to the conclusion that 
the provision.^ regarding forfeiture of occu¬ 
pancy right.s contrary to the general 
custom of the Punjab, which found a 
place in the wojib^ul^arz of so many villag'68 
of the Una t.ihsil in 18b9, were inserted 
without due care and attention in a routine 
manner probably at the instance cf in¬ 
terested landowners. 

In view of all the foregoing consideraiioos, 

T must hold that the plaintiffs in this case 
have failed to discharge the onus which lay 
heavily upon them of proving a special custom, 
conMai y to the general custom of the Pro¬ 
vince, entitling them to treat as irrecoverable 
by their occupancy-tenants land carried away 
by torrent action and subsequently restored. 

I accoidingly, under section 84 (5) of the 
Punjab Tenancy Act, direct that the plain- 

tiff.s suit be dismissed, with costs to the 
defendants against the plaintiffs throughout. 

Revision accepted* 
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LOWER BURMA. CHIEF COURT. 
Civil Miscellaneous Appeal No. 116 

OF 1911, 

May 9, 1912. 

Present :—Sir Charles Pox, Kt , Chief Judge, 
and Mr. Justice Hartnoll. 

HAJI AHMAD MOOLA DAWOOD and 

OTHERS—Applicants 

versus 

POKER MULL and others—Respondents. 

Civil Pror.ediii'e Code (Act V of Sch. I, 0. XXI^ 

r. 32— Limitation Act (IX of 1908J, Sch. I, Art. 182— 
In)tinction~Ai)plicatiOH for enforrrment of permanent 
injunction granted by decree—Easement — Obstruction 
of ancient light.<, lohcn actionable. 

An application to a Court to e.xercise its powers 
under Order XXI, rule .32 of the Code of Civil Pro¬ 
cedure, is an application for the execution of a decree 
and as ref^ards limitation is f^overned by Article 182 
of the 2nd Schedule of the Limitation Act (IX of 
1908). 

i?ain Suran v. Chatar Singh, 23 A. 405 at p- 466j 
A. W. N. (1901) 142, distinguished. 

To constitute an actionable obstruction of ancient 
lights, it is not enough that the light is less than be¬ 
fore: there must be a substantial privation of light, 
enough to render the occupation uncomfortable 
according to the ordinary notions of mankind. 

Colls V. Home and Colonial Stores, (1901) App. Cas. 
]79j 73 L. J. Ch. 484; 53 W. R. 20; 90 L. T. 687; 20 
T. L. R, 475, relied upon. 

Appeal against the judgment of Mr. Justice 
Young, sitting on the original side of the 
Chief Court. 

Mr. Alexander, for the Appellants. 

Mr. Giles, for the Respondents. 

ORIGINAL SIDE JUDGMENT, 

In a decree passed in C. R. No. Go of 1899, 
PokermuU Ramrickdas, Premiookhdass Bhu- 
jaj, Govindram Mon, the then trustees and 
managers of the Hindu temple of Setli Narain, 
were restrainedfrom continuing t he erection of 
the building, (known as No. 8, Mogul Street) 
in such a way as to obstruct or dirnini.sh the 
access of light and air to certain window.s in 
No. 7, ^logul Street. The result has 
been that No. 8, Mogul Street, was left 
as it was, a groutid lloor building and 
these windows retained an unobstructed 
access of light and air over the roof of No. 8. 
In 1910, however, the trustees commenced 
to build again and there was now e.xistent 
a wall of some 15 inches in heiglit running 
east and west along tlie flat roof of No. 8 
at a distance of some eleven feet from the 
protected windows which applicants claim 
to be a breach of this injunction and they 
have accordingly applied that the injunctiou 
may be enforced. 


It has been objected by Mr. G-iles, on 
behalf of the trustees, that this is an applica¬ 
tion for the execution of the decree within 
the meaning of Article 182 of the Limitation 
Act, that it is barred in that it has not 
been made within any of the periods pres¬ 
cribed thereby. Mr. Giles was unable to 
adduce any authority in support of his con¬ 
tention and admitted that the reported 
cases were against him, and that the 
effect of his contention would be in the 
case of a Chief Court to limit the duration of 
a so-called perpetual injunction to three 
years, but relied upon the wording of the 
article in question and suggested that it was 
a ra5M5 cmistus. Mr. Alexander for the 
applicants relies on Article 181 as being 
applicable, and urges that the application 
is iu time. In Ram Saran v. Chatar Singh 

(1), the applicants raised a .similar plea to 
that now raised by Mr. Gile.s, but the 
High Court dismissed the contention as 
being without force, and slaved that in its 
opinion when a Court (in that case a 
Mofusil OourtJ issued an order for abstention 
from any particular act and when the person, 
to whom that order had been issued, disobeys 
that order, lie is guilty of contempt of Court 
and the Court could take pi’oceedings to en¬ 
force its authority notwithstanding anything 
conralned iu Article 179 of tlie Indian Limi-«» 
tation Act XV of 1S77 (corresponding to 
Article 182 of the present Act). In Bhag- 
wnidas V. Suhhdei (2), Mr. Justice Banerjee 
equally summarily dismissed a similar 
contention .stating that the Article 182 did not 
apply and that under section 260 of the 
former Code of Civil Proce.lure, the decree- 
holder was entitled to ask the Court to enforce 
the decree for abstention from a parti¬ 
cular act and all that the Court had to 
see was whether the party had an opportunity 
of obeying I lie decree and wilfully failed to 
obey it. The Madras High Court also holds 
that in such c.ases, Article 178 of the former 
or Article 181 of the present Limitation Act 
applies aureeing with the Allahabad High 
Court [Vide Venkofachulam Chetty v, 
Verrajipa (d)]. Both the High Courts, 
therefore, suppoit ^Mr. Alexander’s con¬ 
tention, though in none of the cases is the 

(1) 2:? .V. -lo.j at p. 430; A. W. X. (1901) 142. 

(2) 2S A. 300, 3 A. L. J. 830; A. W. N. (190G) 10. 

(3) 29 il. 314. 
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Fafe^’ conclusion ai rived at vouch- 

fof th^l^ee':applicatione 
lor tbe execution of a decree and Article 181 

relates t^o applications not otherwise provided 

for The question, therefore, is whether an 

application to punish a person, who is 
alleged to have done something which he 

to a Court to execute a decree. I think 
there is a distinction between the procedure 
appheable to the failure to perform a 
positive decree and the procedure applicable 
to the breach of a negative decree. When a 

man is ordered to do something and fails 
to do It, the Courts would, as a generaf rule 
cause that thing to be done by their own 
instrumentality, f. «„ if the decree is for the 
payment of money and the debtor does not 
or’tbB* Coocts will attach and sell sufficient 

debt. (r-'^rufeSrE. xVin t‘l" 

(i’wyu.* ,r>“' .7iw 'Lr if'ioT ii'i 

behalf (1 I* rule ,ft). If the decree is 
for delivery of immoveable property and the 
debtor fails to deliver it, the Court will 
oust him and deliver the property to the 
deciee-holder itself. (17* rule 35;. When 
however a decree is negative and forbids ^ 
naan to do a thing and the man goes and does 

that thing, the Court cannot execute the dcc- 

ree in the same sense. It cannot compel him 
not to do It for it has already been done; it can 
only puiiisli him for his disobedience and res- 
tore the matter to their former state. It is true 
that in the ca.se of alKimative decrees a 
debtor who fails to obey a decree ibay 

usu illy be impiisoned, but this is not at 
all by way of puiii.shrneiit, but solely as an 
ancillary nielhcd of compelling him to do 

Vdiat he has been ordered ; for, however long 
10 may have evaded compliance with the 

Courts order, his detention is not increased 

but he i.s leleascd the nionieiit he obeys, and 
If iniprisoniiient fails in its object, he must be 
lelciised after the lapse of a certain time 
in the case, however, of a negative decree' 
he proceedings on disobedience seem to me’ 
to be piiiely penal. The Court does not 
and couuot ticufie or apecjacally perform tie 


decree; it can only punieli the breach and 
restore matters to their former condition. If 
the proceedings taken to enforce the negative 

decree were in execution of a decree, the 

defaulter can only be imprisoned for six 

section 586). Yet. if the same 
individual fails to obey a temporary injunc- 

Mod he may be imprisoned for six months. 

^ er XXXrx, rnle 2). Disobedience of 

a temporary injunction can hardly be 

regarded as more heinous than disobedience 

of a perpetual injunction. Yet the maximum 

penalty jn the one case will be imprisonment 

for SIX months, in the other for six weeks, 

It the procedure adopted to enforce a negative 

decree is to be regarded as the execution of 

a decree. Again, in the former Code, in the 

sections corresponding to the rules 30 and 

dl dealing with the mode of execution of a 

decree for the payment of money or delivery 

of moveables, the terra enforced was used. 

Ihus section 254 ran;—'Every decree for 

the payment of money might be enforced, 

etc., and similarly section 259. In rules 

and 31, which correspond to those sec- 

Mods, the word executed is now substi- 

tuted. Botli of these rules relate to positive 

decrees. In rule 32, Iiowever, which deals 

with negative decrees as well as with positive 

decrees, the word enforced is retained. It 

seems to me that the term enforced has been 

retained of set purpose and is of wider import 

lan t )e tei m ^xecutel^ Every decree may 

be enforced but only positive decrees can be 

executed. Article 182 only applies to the 

execution of decrees. This application is not, 

in my opinion, an application to execute a 

decree, and, therefore, it does not apply and 

the application is propely made under Article 
AOl and IS in time. 


The question then arises whether the 
light has been obstructed or diminished 
Tvithm the meaning of the injunction for the 
purposes of an application under Order XXI. 
rule 32 and, on the authority of Grand 
Junction Canal^ Co., v. Dimes (4:), I ruled 
lat an intention to violate an injunc¬ 
tion was immaterial, unless the breach 
u-as actually carried into effect. At pre¬ 
sent, the breach alleged consists in the 
election of a wall running east and west and 
«icing petitionei .s northern wall at a distance 
of about 11 feel. Eor tlie most part, this 

(•1) 18 L. J. CIi.4in; 17 Sim. 38; 13 Jur. 779. 
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wall is about 15 feet in height but in one 
part it is 27 feet in height. Applicant had 
two windows in this north wall of his 
house and Mr, Ballardie tells us that the 
wall is of the same height opposite the 
centre of each window, but that the space 
from the wall to the eastern window is 11 
feet, 7 inches, while that between the wall 
and the western window was 11 feet, 10 
inches, with the result that the former 
window received .38 degrees, 47 minutes of 
unobstructed light and latter 39 degrees, 
20 minutes. The model and plans pub in 
show, and it is nob disputed, that the 
building is intended to be much higher. 
The fact that the wall at the eastern end 
was 27 feet in height also shows this in¬ 
tention. It does not appear, however, 
according to the evidence, to have been pro¬ 
longed suOBciently to the west to impair the 
eastern windows* lights. I suggested to 
the parties, with a view to avoiding possible 
subsequent applications, that they might be 
well advised to state under section 90 a 
case in which respondents might show the 
building proposed to be erected, so that 
if the Court held the present unfinished 
wall to be no breach, parties might have 
some guide as to how much further they 
could go. The respondents were willing to 
adopt this course but the applicants were 
convinced that the present erection already 
constituted a breach and declined, lb is 
obvious that if the injunction is to be con¬ 
strued literally, the present erection wonid 
certainly constitute a breach. Neitlier party, 
however, contended for an absolutely literal 
construction. Mr. Alexander admitted tliat 
a diminution of light might he so s-nall 
that no Court would take cognizance of it. 
Mr. Giles, however, for tlie respondents 
went furtlier. He argued, and as I think 
correctly, that the case of Colls v. Horne an I 
Colonial Stores (5) has definitely .settled 
that a person pos.sessed of ancient lights 
was not entitled to the whole cone of light 
but only to such portion as was neces.sary 
for the comfortable enjoyment of his house 
and for the carrying on of the acoustotned 
business, if any, as beneficially as before 
{vide Lord Macnaghten at p. 1S7) or, in 
other words, that the deprivation .sufficient 
to give a right of action must amount to 
l5) (Jy04) App. tJas. 179; 73 L. J. Ch. ISl; 53 \Y. 
K. 30j 90 L. T. ti«7} 20 T. L. IL 475. 


a nuisance {Vile per Lord Halsbury at p. 
185). It is indisputable that the decisions 
in England prior to this cise had been 
very conflicting. {Vide per Lord Macnaghten 
at p. 189). 

In India, I think the decisions have 
always approximated to those now laid 
'down by the House of Lords. Bit, however 
that may be, it must be taken that the 
decision embodies what is and alway.s has 
been the correct view; in other words, 
that the right of a person possessed 
of ancient lights is nob infringed unless 
and until the deprivation amounts to a 
nuisance. 

He then argued, and also as I think 
correctly, that an injunction could never 
have been intended either by the Court or 
the parties to do more than secure to a 
person the enjoyment of his legal rights 
and could not be construed as increasing 
those rights, and instanced the case of Dent 
V. Tke Auction Mart (6). 

In this case, the injunction was, at any 
rate, more specific and detailed than the 
one under consideration, for it restrained 
the defendants from erecting any building 
so as to darken, hinder or obstruct the free 
access of light as theretofore enjoyed. 
One would have thought that any obstruc¬ 
tion, not being so trivial as to be beneath 
notice, would have fallen under the ban, 
yet that it was not so construed is evi¬ 
denced by the fact (hat the Court, as part 
of the same order, directed an inquiry as 
to whether any buildings had been erected— 
not so as to obstruct the access as hereto¬ 
fore enjoyed—but so as to materially 
interfere with the access of light and an 
order that such auj such only should be 
pulled down. 


He, therefore, argued that the present 
injunction forbidding obstruction sy as to 
diminish t!ie access of light must be 
similarly qialifiod. That the diminution 
must noit he absolute, but material as laid 
down in Dent v. The Auction Mart (6) or 
.such U'j to onstitute a miisauca as laid 
down in Colls v. The Colonial Stores (5). 

There is direct Indian authority for this 


t? 11 L Ilf J K 


Horjivaudos v. Mayaravi Snmaldas (7) 
((>) L. K. 2K.1. 23Sp. 25 o; 35L.J. Ch. 525; 12 Jui' 
(.N. >.) 4t7: 11 U ■['. S27; 14 W. U. 709. 

(.7) 1 B. ll. C. U. O. C. J.lty. 
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where there was a.i injaucfciou restrainingf 
the defendants from darkening: or obstruct¬ 
ing light of certain windows followed by an 
application to commit for breach and in 
which case the sole question argued was 
the quantum of the obstruction aud whether 
it amounted to a breach. 

Somewhat analogous instances of the in¬ 
troduction of similar qualifications may be 
found both in the Limitation Act and the 
corresponding portions of the English Pres¬ 
cription Act. Both of these Acts, if con¬ 
strued literally, imply that a person is 
entitled to the whole of his ancient 
lights. Neither has, as a matter of fact, 
been so construed. xVs Lord Jfalsbury 
speaking of the l^res^rlp'ioii Act said:—“The 
Statute literally construed by the use of 
the words ‘ihe light’ would mean all the 
light: * * ■* yet singularly enough there 

has been a complete uniformity of decision 
upon the construction of the Statute that 
it has made no difference in the right 
conferred but is only concerned with the 
inode of proof.” 

The petitionors called Mr. Martin and 
Mr. I)e Paulson ns experts and Mr. AlimeJ 
Moola Dawood as a person who knew the 
rooms. 

Mr, Martin said: The effect of the wall 
as it exists now has dimini.shed already 
the light and air. Light and air hare been 
retluced and will be reduced. The air will 
not be so easily enjoyed, it- will naturally be 
leas than if i*/ were all open space.” 

Mr. I)e Paulson says; TIjg rooms are not 
Tery well lighted now. The amount of light 
has been considerably reduced.” 

Mr, Ahmed Moola Dawood stated that tlie 
rooms were not so lighted as they were. 

This is all the eridence that was cillcui on 
the point. Mr. Alexander, in his final address, 
feeling, I think, its weaknes.a, impressed me 
with the fact that in tlie case of 
Herjti'audass v. Mtiyurani Savtoldis (7). 
Sausse, C. J., in a conflict of evidence, used 
his own common sense, but if flint case be 
looked at, it will be seen that the experts 
gave much stronger evidence than they do 
here—one went so far as to siy, ‘no biecze or 
sun could ever enter’—aud there the obstruct¬ 
ing wall was within '2 feet of tlie ancient 
lights whereas here it is about 11 feet away. 

It was, therefore, a far easier case than the 
present. 


In my opinion, therefore, this injunction 
must be construed not as increasing but only 
as maintaining the applicant’s rights, and as 
prohibiting not every noticeable obstruction 
but only such obstruction as would interfere 
with the applicant’s legal rights; that is to say, 
such as would amount to a nuisance. What 
then is a nuisance? I think it must be such 
an obstruction as to cause hurt or harm iu 
pex’son or pocket. The amount of light taken 
is not 80 important as the amount left. It is 
in evidence that if this wall of 15 feet in 
height is suffered to remain, one window will 
get 38 degrees, 47 minutes and the other 
39 degrees, 47 minutes of uointercepted 
light measured to the sill of the window. 
Each, therefore, would receive slightly more 
if the angle were measured from the centre. 
That amount is not far sliort of 45 degrees 
aud if a person is left with this amount, it is, 
as Lord Lindley states in Coll v. Golonial 
Stores (5), a fair working rule to hold that he 
has received no substantial injury especially 
if there is good light from other directions as 
well. In the rooms lit by these windows, 
there was little or no other light but never¬ 
theless the case stands on the border line and 
it is particularly one requiring expert or other 
evidence. 

The question to be determined is, in my opi¬ 
nion, whether these rooms have been shown to 
have been rendered uncomfortable according 
to the notions and habits of the class of the 
people who have and who are likely to inhabit 
them [fiJe Chhotahil Mohan XjiI v. Lallubkai 
Surchmid (8)] Would they let for less if 
let out to tenant.s? I am not prepared to say 
and J cannot say that the evidence assists me 
to an afiirmative conclusion and I must, there¬ 
fore, hold that the applicants have failed to 
show that the wall as at present erected con¬ 
stitutes a nuisance aud must dismiss the present 
application witli costs-~10 gold niohurs in all. 
Respondents will, however, bear in mind that 
any further heiglitening of the wall may re¬ 
sult in a nuisance with the result entailed by 
law. 

The case coming on appeal before the Chief 

Judge and Mr. Justice Hartnoll, they passed 
the following 

JUDGMENT. 

Fox, 0. J.—On November 6, 1899, the 
appellants’ father obtained a decree against 
I’espondents in the Court of the Recorder of 

(8) 29 B. 157i 0 Boui. L. H. G33. 
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Rangoon, the material portion of which was in 
the following terms:—“it is ordered and decreed 
that the defendants, their contractors, agents 
and workmen be and are hereby restrained from 
c^ntinning the erection of the building in such 
a way as to obstruct or diminish the access of 
light and air to the said windows or any of 
them, or to interfere with or destory the said 
projecting eaves, and that defendants do 
pull down so much of the said house as may 
be erected hereafter and as shall interfere 
with access of light and air or eaves.” On 
February 16, 1911, the appellants petitioned 
this Court stating that on January 10, 1911, 
the first respondent had started re-erecting 
the said building in contravention of the dec¬ 
ree, in particular in building above the pre¬ 
vious building as it existed before the suit, 
and ns it stood after the defendants had re¬ 
moved the part in respect of which the in¬ 
junction was obtained. The appellants asked 
that notice might issue to the first respondent 
to show cause why he should not be arrested 
for contempt of Conrt, and ask for orders for 
the enforcement of the decree by detention 
in the Civil Prison, and for the attachment of 
his property under the provisions of Order 
XXI, rule ^2 of the Civil Procedure Code, 
1908 and for an order authoiising the ap¬ 
pellants to enter the respondent’s adjoining 
house and to I'emove all tlie building and 
building material erected since January 2, 
1911, at the cost of (he respondent; and that 
the proceeds of the attached property niight 
be held liable for such costs of removal wlien 
ascertained, as if they were C'>=ts in the dec¬ 
ree in respect of wliicli the said property was 
asked to be attached. At liist the sole re¬ 
spondent was a trustee only of tlie property 
adjoining the appellants’ property. Xotice 
was accordingly directed to be issued to the 
other trustees as well as to the first respond¬ 
ent, At the hearing, objection was first of 
all taken on their behalf that the application, 
being an application for execution of a decree, 
was barred by Article 182 of the Indian Ijimi- 
tatiou Act, 1908, coiTesponding with Article 
179 of the Indian Limitation .Act, 1877. In 
consequence of tliere being three decisions of 
High Courts to the eiTect that applications 
under section 260 of the previous Code of 
Civil Procedure were not regulated by Article 
179 of the Limitation Act, 1877, the learned 
Judge did not sustain (he objection although 
as be says, iu none of tbo cases is the reason 


for the conclusion vouchsafed or clear. The 
learned Judge himself drew a distinction 
between executing and enforcing decrees, which 
seems to be a distinction without a differ¬ 
ence. 

The first question we have to decide is, 
whether an application to the Court to exer¬ 
cise its powers under Order XXI, rule 32, is an 
application for the execution of a decree. Order 
XXt deals with the execution of the decrees 
and orders. Rules 30 to 36 inclusive deal with 
the modes of execution. Under the circum¬ 
stances, I fail to see how an application to a 
Court to exercise one of the modes laid down 
can be other than an application for execution 
of a decree or order. If it is such, then it falls 
under Article 1S2 of the Limitation Act. In 
the case of i?am iSaran V. Chatar Singh (1), 
it was said that a Court might enforce its 
decree in such a case as the present by pro¬ 
cess for contempt of Court but I am nob 
aware that Courts in India other than Char¬ 
tered High Courts have such power. I would 
hold that the application in the present case 
was barred by limitation, hut even if this were 
not so, there is no ground for interfering with 
the order of the learned Judge. The decree by 
itself is not intelligible. To understand it, 
reference has to be made to the pleadings 
in the suit to ascertain what buildings and 
what windows were referred to, and in 
respect of wliat acts oii the part of the 
defendantvS, tlie plaintilf complained, and 
wliat remedy lie sought. 

It appear.s from tlie record of the case 
that the defendants then proposed to pub 
up a building on their land which would 
have liad a wall quite close to the northeru 
wall of the plaintiff’.s building, and this must 
have shut out practically all access of light 
and air to the two small windows in the 
plaintitfs’ northern wall. The plaintiff 
proved that he bad by prescription gained a 
riglit to light and air ti those windows, and 
in consequence he obtained the decree. The 
respondents have now put up a building 
whicli .still leaves access of liglit and air 
to tlie \vindow.«3, altliongh there may be not 
S') mncli oniing to them as came when there 
wa.s no building there. In Colls v. Home 
(tuil Colonial Stores (5), the House of Lords 
decided that the law was and always hail 
been that to constitute an actionable obstruc¬ 
tion of ancient lights, it is not enough that 
the light is less than before, There must 
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be a substantial privation of light, enough 
to render the occupation of the house un¬ 
comfortable according to the ordinary notions 
of mankind. The respondents have left a 
space of between eleven and twelve feet 
free opposite the windows in the north wall 
of the appellants’ house, and the light from 
the sky comes to the hottom of them .at angles 
of .13 degrees, 47 minutes and .39 degrees 20 
minutes. There is no rule that entitles ancient 
lights to access of light at an angle of 4,5 
degrees, None of (be witnesses said that the 
diminution of light would be such as to make 

occupation of the house uncomfortahle it 
is clear that the appellants’ lights had not 

been infringed at the lime of the application. 
I would dusmiss the appeal with costs three 
gold mohnrs Advocate’s fee. 


Hahtnoll, X concur. 


Appeal (Jismused. 


ni 


BOMBAY HIGH COURT. 
Original Civil Suit No. 892 ok ]010, 

Febinary 20, 10] 2. 

rrescnt:—^\T. Justice Beaman 
JETHA BHIMA and Co.-Pla,ntikk3 

versus 

r- 7 J^^'BAI—Dfkendant. 

Ctl’J 1 rocednrc Co,h‘ (Art V of 1<J0.S), .s-.s. (U 73 
T.vec«ho;i 0/ thTrcv^rrirah> 

^>ri>lu^.t,on forratr,A.U' I,, ,,-editors-^ 

AttmUmvnt of ,au„- l,j other rvcditor^ 

l ust otiachuu, rrrchlor r'nU o/' 

(H’ihfn,y~I,,sohrur;,-h 4 eet 0/ rcstin<f order—.\li„ei 
nicu! (t)lct vt\<iiuo viulcr. ' - < •- 

WlK‘i’ctI,erL.is.nattacI.mcnt.nn.l ..ftor ihnt 

tiu’l.n.ci.t a pnvatL. an.l after that privalo 

alienation again oHicrc-rcMlitors nhlain deciJs anti 

put ,n claims lor ratoablo .listrlbution. then althouH 
llios.-claims are ma.le l.y ].ersons cliUVrent from iTu' 
onginal attaclinig creditor and relViable to difrert-nf 

dtcrccs.ncvertlielcs.silicvarc.by tl,e nev Co«lc of 

CiMl I rocedurc, expressly ma.le elnhos rnforreoltc 

under (he lii’st aUaelimeiit. ].rovided that the lii-sr 

altaeliment is can ied out and assets arc in cxocnti.m 
actually realized un.icr tl.ai attaclmu-nt and so ueido 

available for distribution ratcablv. In such circini. 
siances, the main private alienation i.s void n-niriJ 

all the claims <d ilic creditors who have put in periliont, 
lor latcable .listnbution of assets after that i.rivf.f . 
alienation was made. * 

Where, however, tlierehas been an attachment an.l 
alter that a ).nvaie alienation and after th-.t 
again petitions for rat. able distribution by other er, 
«Jilor.^. ami the lirst attachment is swept awav 1 J 
n as. n of the nttaehii.g creditor deelinii.g to i.Vorr J 
Willi it, or aeeepliiig satisfaction i>rivnt(dv. (hen a|] 


the subsequent claims to rateable distribution go with 
the attuchinoBfc. ® 

In this case, tho subsequent creditors obtain no 
protection under section 64, Civil Procedure Code, 
against private alienation, for their claims to rateable 
distnbution are only claims enforceable under the 
attachment, provided that attachment results in the 

dirtrSnte' which the Courts can ratenbly 

Se»i6/e:—Where a creditor has attached the pro¬ 
perty of a indgment-debtor, -who thereafter privately 
ulienaces the property, and after that alienation other 
Cl editors of the jndgnient-dobtor impose attachments, 
then subsequent attaching creditors will not be en- 
titled to the protection of section 64, when tho prior 

attachment has fallen through. 

A claim by iv.ay of second attachment cannot bo 
said to be enforceable under a prior attachment when 
a condition precedent for enforcing the former is 
removal of tho latter. 

Onlab Chnnd, 13 Bom. L. R. 1189s 
Inu. Cns. 923, explained and disonssod. 

Upon a vesting order being made, all tho pro¬ 
perty of an insolvent passes to the Official Assignee 
and ah decrees and other proceedings against the in- 

scilront arc (ordinarily stayed. 

Altei a vesting order has been made, any subse* 
qnent attachment on tho property of the insolvent is, 
inr a 1 legal mtents and purposes, a nullity in itself, 
amt does not confer any advantage thereby under any 

of the sections dealing ivith ordinary execution pro¬ 
ceeding under the Code of Civil Procedure. 

In Ml-l-, A obtained a decree against B. and in 
cxeeution of the decree attaehed certain property 

• 1 * ^1'?*'^'.'' ‘'^'er It. assigned the whole of his 

light, title and inteiest to C. In 1898, D. 
cDtamed a decree against D. In 1899. B. took tho 
ooiujit of the Insolvency Act and Ihs insolvency 

tontmued up to tho present. In 19C4. D. levied an 

atfaehinont on the property already attached by A. 

ifiir* ^ altnehmcnt raised in 

thtu-enpon applied to the Court and got 
s attachment on the property raised. B. (hen 
biought (he present suit to have it ^Icclared that tho 

iiUiiehmout had been placed 
.IS le I'lopi’i’ty of his judgment-debtor ami was, 
tin lefore, s(,ll I.;,bio to attachment: 

attachment of 19C4, while the 

its IfI'lmtiiiii'iig. Iwas a niillitv in 
it.ilt undof no service to/), under the attaehnient 

nf i •! ffiounil of clairnin" the protection 

iolVr assignment to C'; 

agahi/t O. was not void 

Mr. TaJi/arUtnn, with hiiyi Mr. Setalvadjor 
the Appellants. 

Mr. wit), him ilr. Desai, for De- 

feudanfc No. 1. 

with him Mr. Jofarlhat, 
for Defendant No. 2. 

JLDGMENr.— The material facts and 

dalfs may he very briefly stated. 

n e94, Balkiishna brought a suit against 
^ ^Ddhi, obtained a decree for the 

7,coo, and aHached the right, iille 
JiiiC'ieet of his debtor in certain pro- 
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perties, the said right, title and interest being 
variously computed in the arguments before 
me at from one to tliree lacs in the year 1896. 
Shortly after that attachment, the judgment* 
debtor, Mahomed Medhi, assigned the whole 
of his right, title and interest to the defen¬ 
dant in this suit. Lady Jaubai. I may neglect 
the decree in attachment of Moti Gulabdas, 
which attachment was subsequent to the 
private assignment to the defendant. In 
1898, the present plaiiitiff brought a 
suit and obtained a decree against his debtor, 
Mahomed Medhi. In 1899, Mihomed Medhi 
took the benefit of the Insolvency Act, and his 
insolvency, with a short break, which is not 
material to any point or argument in this case, 
continued until Balkrishiia’s attachment was 
finally raised in the year 1907 and indeed is 
still subsisting. In 1904, the present plaintiff 
levied an attachment on the property already 
attached by, and still lying under the 
attachment of, Balkrislna. After Bal* 
krishna’s debt had been paid off and his attach** 
raent raised, Lady Janbai applied to the 
.ludge in Charaber.s and got the present 
plaintiff’s atlachment raised in 1910. The 
plaintiff h.as, therefore, been obliged to bring 
this suit to have it declared that the particular 
property upon which his attachment had been 
placed is the property of his judgment'debtor, 
and is, therefore, still liable to attachment. 

Tt is quite clear, upon this short statement 
of facts, that unless the assignment r.f 18')6 
to the defendant Lady .Janbai i.s void under 
.section 64 of the Civil Procedure Code, the 
plaintiff has no cise, for if lie wisnel to 
impeach that assignment upon any other 
ground, it is clear that he would be now 
tirae-barred. Tlie question then is whether, 
in the facts and events that have happened, 
the private assignment of 1896 is void against 
the plaintiff’s attachment of 1904, beciuse 
that latter attachment is a claim enforceiblc 
under Balkrishtia’s attachment of 189<). It 
will be convenient to leave aside for a moment 
the complication introduced by the insolvency 
and to deal with the rightsof the partiesin this 
suit as though no insolvency had occurred. 

I will, therefore, briefly state what I c>r.- 
ceive to be the law governing the rights of the 
plaintiff and the defendant under section 
64, read with section 7.4 of the Civil Pro¬ 
cedure Code. My conclusion has been 
arrived at after a very careful and e.xhausfive 
study of all the leading authorities upon 


this head of the law, and it can be stated 
very simply and in a very few words. 
Where there is an attachment, and after that 
attachment a private alienatioo, and after that 
private alienation, again, other creditors obtain 
decrees and put in claims for rateable distri¬ 
bution, then although those claims are made by 
persons different from the original attaching 
creditor and referable to different decrees, 
nevertheless they are now expressly made 
claims enforceable under the first attach* 
raent provided that the first attachment 
is carried out and in execution assets 
are actually realized under that attachment 
and so made available for distribution rate- 
ably. In such circumstances, the main private 
alienation is void against all the claims of the 
creditors who have put in petitions for rate¬ 
able distribatiou of assets after that private 
alienation was made. Where, however, there 
has been an attachment, and after that a 
private alienation, and after that again peti¬ 
tions for rateable distribution by other 
creditors, and the first attachment is swept 
away by reason of the attaching creditor de* 
dining to proceed with it, or acceptingsatisf ic- 
tion privately, then all thesubsequentclaimsto 
rateable distribution go with the attachment. 
Subsequent creditors, where that has happen¬ 
ed,obtain no protection under section64agAin3t 
private alienation, for their claims to rateable 
distribution are only claims enforceable 
niuler the att.achment, provided that attach¬ 
ment results in the realisation of assets which 
the Court can rateably distribute. I d) n )t 
think that a single authority among the 
many I have consulted could be found the 
other way. 

The next question is whether where sub¬ 
sequent creditors, instead of applying merely 
for rateable distribution, impose attach¬ 
ments of their own during the conti- 
nuance of a prior attachment, those later 
attachments are claims enforceable under the 
first. It is to be observed that the practice 
of this Court on its Orignal Side, as explained 
to me by the Prothonotary, is that where 
property has already been attached and other 
creditor.s issue subsequent attachments, those 
attachments, so long as the fir.st continues, are 
entered iu what is called the Negative Book, 
wliere they are left to be dealt with as events 
turn out. If the first attachment falls through 
then the first in date of the subsequent ap¬ 
plications for attachment in the Negative 
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Book is substituted for ifc. But if the first 
attachment runs its full course, then all three 

subsequent attachments are treated as prayers 
for rateable distribution. That being" the prac¬ 
tice, I am to consider whether the subsequent 
attaching creditor is in a better position 
under section 64 than a subsequent creditor 
who has only applied for rateable distribu. 
tion. I think it is clear that he is,' for 
while an application for rateable dis¬ 
tribution goes altogether when the otigi- 
nal attachment falls through, an application 
for attachment, which may have to be con¬ 
verted into a prayer forVateable distribution, 

always stands ready to take the place of (he 

first attachment should that creditor desist 
from proceeding with it. So (hat we arrive 
at this position. Suppose A. has attached the 
property of X. and .Y. has thereafter private¬ 
ly alienated that property, and after that 
ablation again 7? , (?. and /)., other creditors 
ot X. impose attachments, A.'s attachment 
continuing in force the while, will the main 
private alienation by A", be void against fbe 

atiachments of }i., Q, and D. in order, should 
A. s attachment be withdrawn or fall throngb? 

And the answer to that, clearly depends upon 

whether those subsequent attachments aie 
really claims enforceable under the first 
attachment. In a sense they mav certainly 
be .said to be cl.-iirn.s enforceable "under” it, 
because so long as ^1. prosecutes his aftach- 
iwent, tire hands of /?., 0, and D. are tied and 
they can do nothing but wait reali/ntions and 
rateable disti ilmtion. So that in fact, what- 
ever may be said in l;,w, the subsequent 
attac iiiig oie<litors are under, that is t) say, 
subject to, the attachment firs fimposed. But 
assutning that atfachnient to l.ave been with¬ 
drawn or satistind in any way short of realisa- 
(ion in execution, then the questionis. whether 
the first of tliesuh.sequent attachments, wliicli is 
t here to take its place, is to tako its place as 
Iromit.sown dateorfhe date of tlie first aftach- 
menf. If the latter, then d luhtless it would 
he piior ir. point of time to the private aliena- 
t ion and tiie pi ivate alienation would, of course, 
wilhont fiiither need of aigument he subject 
to it. But it may still he doubled. I think, 
whetlier subsequent attachments of Uda kind,' 
v.-aiiing their turn in tlie event of the pi-ior 
attacliment falling through, can he said in 
stii<-lness to lie claims enfoiceable under that 
attacliment, for it. is a pre-requisite of tlieir 
being enforceable at all that that attachment 


should first disappear. This is, of course, not 
the case where, instead of attach ments, pray- 
era have been made for rateable distribu¬ 
tion. Those are in strictness claims enforce¬ 
able under the existing attachment, aud had 
there been any doubt upon the question, since 
the introduction of the new Code of Civil 
Procedure, that doubt has been finally re¬ 
moved. 

This somewhat nice question, whether a 
8ub.sequent attachment nominally, though not 
really, imposed during the continuance of a 
prior attachment, is a claim enforceable under 
it, never, as I am aware, has been made the 
subject of a judicial decision except in one 
very recent case of Bibt Mtyakhan v. Gulah~ 
chond (1). There the facte were that during 
the continuance of an attachment which was, 

I believe, although this does not appear from 
the report, being conducted by the Collector, 
the judgment-debtor made a private sale of 
the attached property which was not certified 
to the Court at the time it was made. Then 
a very few days after that private alienation, 
anothfr creditor put in a drakhoxt asking in 
tlie alternative for rateable distribution or for 
a second attachment. The first attachment, 
appears to have In.sted for nearly two years 
after tins transaction, and the lerrned Judge.s, 
Chandavnkar and Batchelor. JJ., held that 
although the second drakhasf could not have 
been granted where it asked for a second 
attachment ami as regards its jprayer for 
late.able distribution, no questiou of that 
kind could arise when (he first attachment 
had fallen tliroiigl), yet when that first attach¬ 
ment v\as swept away, the alternative prayer 
of tills dari'hnst was there to take its place, 
and upon that principle, which seems to 
imply that they referred the date of the 
.second attachment back to the date of the 

first, the learned Judges held that the main 

private alienation was void. As tin's is the 
only case directly in point which I have been 
able to find (for 1 think that the other case 
dfcided a month earlier by Chandavaikar 
and Hayward, J.T., is of a different character 
and distinguishable), since the conclusion tlie 
learned Judges arrived at does not agree 
or does not seem to agree with the 
view of the law 1 have expressed, I consult¬ 
ed those learned Judges as to the true 
scope and intention of the judgment. It 

(1) 13 Bom. h. E. 118di Ig Jnd. Caa. 923. 


INDIAN OASES. 


953 


VoL xv3 

JETHA BHIMA & 00. V. LADY JANBAI. 

then appeared that this case was really the 
case of a decree transferred for execution 
to the Collector under the old section 
325A of the Code and in dealing with 
cases of that kind, it may well be that 
different considerations arise and may 
influence the decision. Were t sure that those 
learned Judges had intended to lay down the 
rule that any subsequent attachment im¬ 
posed during the continuance ofa prior attach¬ 
ment is a claim enforceable under it and the 
main prior private alienation is, therefore, 
void against the second attachment, when the 
first has fallen through, under section 64 of our 
Code, I should, of course, feel myself bound 
by that decision. When I first studied it, I 
thought that was what the learned Judges 
had meant to decide and 1 was inclined to 
think that the decision was right. Ifc was 
not until after very long reflection and 
minute examination of many other authorities 
that I began to doubt the correctness of the 
decision. Whether it be right or wrong, 
however, is not a question for me to answer. 
I should be bound by it and it could only be 
overturned, if wrong, by a decision of a 
Full Bench. It will be seen how closely the 
facts of that caas (excepting the method of 
execution) resemble the facts of the case 
I have to deal with, for supposing that the 
decrees there were being execut€d in the 
usual way, there would be an attachment 
corresponding with Balkrishna’s attachment, 
a priva'e as.signraent cTrreapondiiig in time 
with Tjady Janbai’s, and a subsequent attach¬ 
ment corresponding with the attachment 
upon which the plaintiff relies. In both 
cases, the assignment came between the 
first and the second attachment ami 
in both cases the first attachment, although it 
was finally settled privately juid so fell 
through, was in force and subsistitjg at the 
time of the second. So that 1 should have 
felt it extremely ditlicuU to distinguish that 
case from the present, and alrhoiigh I under¬ 
stand that the learned Judges did not really 
mean to lay down quite so broad and far- 
reaching a principle, I think, 1 slioiild have 
been compelled to say that the present facts 
fell under that judgment, and that, a.s there, 
so here, the main private alienation was void 
against the .subsequent attaching creditors. 
It appears to me in principle to make no 
difference that Balkri.shna’s attachment in 


this case dragged on for eleven years and 
the plaintiff had not even obtained a decree, 
much less imposed his attachment, until some 
years after the private alienation. 

But there is another ground, upon which, 
without distinguishing the Bench decision I 
have referred to, I think, I may safely dispose 
of this case. So far I have treated the facts 
and the law as though none of the arguments 
were affected or the conclusions disturbed by 
the fact that the debtor in this case became 
an insolvent after the private alienation bat 
before the second attachment. 1 have now 
to consider how far an otherwise entirely 
general conclusion must be modified by that 
special factor. I have already said that in 
my owo view, if I can see ray way to 
distinguish thecase of Bibi Uiyahhan v. Qulab^ 
chfind ('!), the result would be the same, for 
I feel very grave doubt whether a sub.sequenb 
attaching creditor is really entitled to 
the protection of section 64 of the Code, 
when a prior attachment has been obtained 
and fallen through. I see no reason either 
in law or in equity why this should be so. 
I have explained that in law I see no reason, 
for as a pure question of interpretation, I 
th.ink, it is impo.s.sible to say that a claim by 
way of second attachment is enforceable under 
.a prior attachment when a condition prece¬ 
dent for enforcing the fromer is the removal of 
tlie latter. In equity, that is to say, upjn 
general principles of justice, I also fail to 
understand why a dilatory creditor should have 
the benefit of the protection which is accorded 
to one more diligent. There is nothing that I 
know of to prevent a dozen creditors levying 
attaoliments on the .same day and although, no 
doubt, the first in point of time would still bo 
called the attaching cr’editor, yet if hi.s at- 
t.achment fell through, the otliers would come 
in as from the same date and would all be 
equally protected. Now, no consideration of 
thi.s kind appeal’s to me to apply to the case 
of a ci-editor who imposes an attachment no 
less tlian eiglit year s after the attachment at.d 
after the private alienation, on the strength of 
the one and against the other of which he 
invokes the protection of section 64. 

1 turn r>ow to tire consideration of the 
somewhat singular state of affairs brought 
about by the insolvency of the judgment- 
debtor in 1S99. At that time the whole of 
his interest Irad been attached under the 
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decree of 1896 and had been assigned away 
sobjecf io that decree in the same year. The 
Official Assignee appears from the first to 
have recognised the bona fidcs and legal 
validity of the assignment, subject, of course, 
to the claim of the first attaching creditor^ 
although the Official Assignee took no steps 
to have that attachment raised. It was 
not until five years after the insolvency 
that the present plaintiff, who had obtained 
a decree in 1898, levied the attachment upon 
which he now relies; and it is certainly an 
extraordinaiy, and I should think, very 
anomalous, state of affairs which discloses 
the atlacliraent of 1896 still subsisting and 
apparently not finally raised until 1907. 
What, then, is the effect of an attachment 
imposed by the creditor of a judgment- 
debtor, who has taken the benefit of the 
Insolvency Act, after the vesting order has 
been made ? As to all existing attachments, 
I think it may be said generally that they 
ought to be raised either by the Courts sno 
motu or at the instance of the attaching 
creditors or of the Official Assignee, for it is 
well understood that such attachments 
ordii niily pivo no preference, still less create 
any title; ard wlien they are found to be 
existing, the Official Assignee usually acting 
on behalf of all the creditors gets them 
removed, so that all the funds may he 
available for rateable distribution. In the 
present instance, this was not done, because 
the Official Assignee, as I liave said, 

adopted a view from the first that, so far as 
this attached properly wa.s concerned, it had 
been validly assigned away before the insol- 
vency. Hut had the usual course been 

followed, tlien tliere would have been no 
attachinerit subsecjiient to th.e assignment of 
1896 of wfiicb the present plaintiff could 
have availed iiiinself even for* the purposes 
of a technical aigumeatin 190-i; and it might 
be contended that allhough the Official 
Assignee did not, he ouglit to have raised 
Balkriahi;a’s attachment uf 1896, for tnat 
attachmeiit was admittedly good against the 
subsequent assigmnent to the extent of the 
decreed claim, and inasmuch as the attachment 
itself gave no preference, it might be 
thougiit that that decreed chirm was tlius an 
asset realisable for the benefit of all the 
creditors. Aly present poir.t, however, is by 
insisting upon wliat would have followed had 
this attachment been raised, to extract the 


position I now propose to take that the later 
attachment of 1904, while the insolvency was 
still continuing, was for all legal intents 
and purposes a nullity in itself and of 
no service to the plaintiff under the 
attachment of 1896 to be made a ground 
of claiming the protection of section 64 
against the private assignment. Upon the 
vesting order being made, all the property 
of an irrsolvent passes to the Official Assignee 
and all decrees and other proceedings against 
the insolvent are ordinarily stayed. Whether 
they are stayed by express order or by opera¬ 
tion of law, it appears to me that no progress 
could in any case be made with them, for the 
property of the insolvent debtor is no longer 
there to be attached and the decree-holders 
must wait until the insolvency terminates, if 
they wish to enforce their decrees against the 
persons of whom the law has indirectly, but 
very clearly, announced to the whole world 
that no property is attachable at all. 

I do not think, therefore, that the plaintiff 
can rely upon his attachment of 1904 as 
bringing him within the scope and meaningof 
section 64 of the Civil Procedure Code and so 

making tile privateassignment void against him. 

I do not think myself that he could liave done 
so bad there been no insolvency; but as there 
wa.s an insolvency, and, therefore, no property 
belonging to bis judgment-debtor upon which 
any legal attactiment could have been levied 
in 1904 or again.st which any legal process 
issuing from any Court could have gone, the 
whole of that attachment appears to me to be 
suspended so long as the insolvency exists 
and to h.avo no legal effects or consequences 
wliatsoever. ^Ve need not, however, go too 
finely into the question of the general prin¬ 
ciple upon which I am now basing this 
judgment, and that i.s this, that while the 
insolvency continued, no attaching creditor 
purporting to attach tlie insolvent’s property 
could take any advantage thereby under any 
of tlie sections dealing with ordinary execu¬ 
tion proceedings under the Code of Civil 
Prccedure. 

Tn this view of the law, I think the 
plaintiff’s case entirely fails and must now be 
dismissed with all costs. 

Co.sts of one Counsel for the Official 
As.‘'ignee up to the first hearing. 


Suit ilismisiyed. 
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Attorney for the plaintiffs; Mr. M. S. 
Chothia. 

Attorneys for the defendant t Messrs. 
Muljt and Khamhatla, 


CAEiCUTTA HI&H COURT. 
Ordinary Original Civil Sdit No. 118 

OP 1911. 

April 2, 1912. 

Presenii —Mr. Justice Chaudhuri. 

3. E, M. RODRIOK3— Plaintiff 

versus 

The secretary of STATE for INDIA 
IN COUNGIIj—Defendant. 

Jurisdiction—high Court—Conse of action arising 
wholly outside jurisdiction—Letters l*atenf, clause 12— 
Leave of Court obtained xohen plaint filed — Defendant's 
right to question propriety of leave—Secretary of State, 
xohether mere name or body corporate and person—Suit 
for damages for malicious prosecution against Secretary 
of State in High Court, whether nuiintainahle—Oovertu 
ment of India Act (21 & 22 Viet. C. 108), s. G). 

Leave under clause 12 of the Letters Patent cannot 
be granted where the whole cause of action in a .suit 
for damages for malicious prosecution has arisen 
outside the local limits of the ordinary original juris¬ 
diction of tho High Court. If such leave is granted 
in the absence of tho defendant, lie is not bound 
thereby and can object to it at the hearing of tho 
suit. 

Held, following Doya Karain Teivnri v. Secretary of 

Stale, 14 C. 256, that the Secretary of State cannot 

be held to dwell or carry on business or |>ersonally 

work for gain at tho capital or head-c|uarters of ii 

Government, and that section (55 of iln* (lovernmont 

of India Act does not constitute tlic Secrotarv of State 

% 

a body corporate. 

Obiterdicta —(1) The Secretary of State is not a 
more name but a body corporate and a person witliiii 
the moaning of chiuso 12of tlie Li'tters Patent, and 
for purposes of suit, represents tlie (Joverjiment. 

(2) The Secretary of State, namely, tho (rovoni- 
ment. is to be deemed to dwell and carry on business 
at the capital of tlie (rovernment, and is, therefore, 
amenable to the High Court whoso original jurisdic¬ 
tion embraces tho capital. 

Bipro Dos Dey v. Secretary of St<itc, 14 C. 262h 
reliod upon. 

Mr. N. Sirknr, instructed by Messrs. B. N, 
Boie cV Co., Solicilors, for the Plaintiff. 

Mr. Kenrick, K, 0., Advooate-General, iu- 
strucled by Mr. Kesteiert, Solicitor for tlie 
Defendant. 

JUDGMENT.—The plaintiff in this .suit 
seeks to recover the suni of Us, 10,000 by 


way of damages for a false and malicious 
prosecution, said to have been conducted 
against him in the District of RuDgpur. ia 
which he say.s he was falsely accused of 
criminal breach of trust in respect of certain 
articles belonging to the Eastern Bengal 
State Railway, when he was employed as a 
servant of the Railway. He states that the cri¬ 
minal proceedings terminated in his acquittal, 
that such proceedings were taken maliciously 
and without reasonable or probable cause, 
and claims to be entitled to judgment against 
the Secretary of State for India in Council, 
for damages. It has not been argued before 
me, whether or not such a suit is maintainable 
against the Secretary of State for India in 
Council, the only point urged being that this 
Court has no jurisdiction under the Charter 
to entertain it. The argument on both sides 
has also proceeded upon the basis that the 
whole of the cause of action in this suit arose 
outside the local jurisdiction of this Court. 
I find, however, from the 9fch paragraph of 
the plaint that the plaintiff asked for leave 
under clause 12 of the Letters Patent “to safe¬ 
guard himself against any contention” that 
part of the cause of action arose outside Cal¬ 
cutta. 1 find also from an endorsement on the 
plaint that such leave was granted by a 
learned Judge of this Court theu sitting on 
the Original Side. I do not, however, find 
anything in the plaint upon which such leave 
could have been granted. It may be, there 
are facts which have not been fully set out in 
the plaint, upon which the plaintiff could 
have legitimately asked for such leave, but, 
as the matter no.v stands, I must hold that 
leave under clause 12 was not rightly grant¬ 
ed and the Secretary of State for India in 
Council cannot be bound by the leave so given. 
The order was made in his absence, and he 
can, undoubtedly, question it. As I have said 
before, the argument has proceeded on the 
basis that no part of the cause of action in 
this suit arose within the local limits of our 
jurisdiction. The learned Advocate-General 
contends that this Court has no jurisdiction 
to try an action of this character against 
tlie Secretary of State for India in Council, 
the cause of action having arisen wholly 
outside our local jurisdiction. He .says that 
unless it can be shown in cases like this 
that the Secretary of State for India in 
Council is a person who dwells, or carries 
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on busines?, or personally works for gain 
within tlie local limits of Calcutta, this Court 
cannot try a suit instituted against him, 
and relies upon Doya Naratn Tzwciry v. The 
Secretary of State for ludia in Council (1). 
That case was decided by two Judges sitting 
on the Original Side of this Court composing 
a Bench constituted by the then Chief Justice 
on the 10th August 1886. Th ere were tliree 
other similar cases which were referred to 
the same Bench for disposal, in all of which 
the Secretary of State for India in Council 
was defendant. The Bench wag so constitut¬ 
ed, I take it, upon a reference by one of 
the Judges,’ who was then sitting on the 
Original Side of this Court under rule 54 
(0 riginal Side), although I have not been 
able to find the order of reference. There 
is no doubt that the case of Doya Nnrain 
Tewary v. The Secretary of State (1) is direct 
authority for the propositioTi that no such suit 
is maintainable. The learned Judges there 
hold that the Secretary of State for India in 
Council does not dwell within the local juris¬ 
diction of this Court, or carry on bii.siness, or 
personally work for gain. In so de:;iding, the 
learned Judges discussed the dici.sion of Air. 
Justice Pigot in fSipro Doss Dey v. The Secre¬ 
tary of State for In tia in CoH7ic.il (2). Pigot, 
J., had taken a directly opposite view. Ke 
hel<l that such a suit was maintainable. 
He held further that if the Secretary of 
State for India in Council in this country 
was a legal person in any .sense, he could 
not po.«»ibly hold that he did not carry on 
business in Calcutta. S > far as I am con¬ 
cerned, I am bound by the decision of the 
two learned Judges, Alitter and Trevelyan, 
JJ., who constituted the Bench to whom tlie 
matter was refened, but as I am not con¬ 
vinced in rny mind that the decision is 
correct, 1 .state my reasons. However 
dilTerently the word “business” may have 
been construed at different time.s, I do not 
ibirjk there is any question wliatever tliat 
a cnnicr’s hu.sinef.s is “business” within t)»e 
nifuiiiug of section 12 of the Letlens Patent, 
nor is there any doubt tliat a Railway 
Company, or ot t.er Corporate Body, or even 
a liudy (>f individuals, wlietlier incorporated 
or not, is a ‘person” within the meaning of 
that section. See the definition of the word 

n) 14 C. 250. 

(2) U C. 2G-'n. 


person” in the Greneral Clauses Act. 1897. 
It cannot also be doubted that a Railroad 
Company, apart from the fact of having a 
Registered Office, ‘carries on business” at 
its principal office where the Directors meet 
and the general business of the Company is 
transacted. Jessel, M. R., in Erichsen v. hast 
(d), said that where the “Brain Power” is, 
there a trade or business is carried on. The 
question, therefore, is as to whether the 
fc’ecretary of State for India in Council, is 

a person within the meaning of section 
12 of the Letters Patent, and if so does that 

person” carry on business in Calcutta, 
which at the time of the institution of this 
suit was the capital of the Government of 
India. 

I shall, therefore, first consider the position 
of the Secretary of State for India in Council 
as a defendant in suits. In order to under¬ 
stand the position of the Government in 
this country, it is necessary to refer to 
certain old Acts. At the time that 21 Gao. 
Ur, C. 70, and 37 Geo. HI, C. 142 were 
enacted, the Governor-General, the Governors 

of Bombay and Aladras and their Councillors 
were servants of the East India Company, 
and it was necessary to protect them by 
.special enactments from suits on account 
of things done by them in the exercise of 
their (7nn.s'^,political functions. By Statute 
d and 4 AVm. TV. 0. 85, the trading capacity 
of the Company was abolished except as to 
.such tiade as was necessary for purposes of 
the State. By 21 and 22 Vic.. 0. 106. 
Hie Government was transferred from the 
East India Company to the Crown. Section 
65 of that Statute provides as follows:—“The 
Secretary of State in Council shall and may 
sue, and bo sued as well in India, as in Eng¬ 
land by the name of the Secretary of State in 
Council as a Body Corporate; and all persons 
and Body politic shall and may have 
and lake the same suits, remedies and pro- 
cpedings, legal and equitable against the 
Secretary of State in Council of India as they 
could have done against the said Company ; 
and t he propel ry ar d efTecta hereby vested in 
Her Ainjestj’ for (lie purposes of the Govern¬ 
ment of India or acquired for the said pur- 
po.^e.s, shall he subject and liable to (he same 
judgments and executions as they would 


(3) (1J-8I) 51 L. J. Q. B. 86; 8 Q. B. D. 414; 45 
1. <03; 30 W. B. 301; 4U J. 1\ 357. 


L. 


IlralAN OASES. 


&57 


Vol. XV] 

RODRICKS V. SECRETARY OF rSTATE. 

while vested in the said Company have been 
liable to in respect of debts and liabilities 
lawfully contracted and incurred by the said 
Company.’* By the words of the Statute, a 
clear right of suit is given against the Secre¬ 
tary of State for India in Council as a Body 
Corporate. Mitter and Trevelyan, JJ., how¬ 
ever, bold that this secfion does not constit ute 
the Secretary of State for India in Council a 
Body Corporate. Perhaps not so for all pur¬ 
poses, but it is quite clear that they were 
constituted a Body Corporate for purposes of 
suits, and as such represent the Government 
of India in such suits as may be maintained 
against the Government. Sir Richard Garth 
in Judah v. The Secretary of State for India in 
CounciKAjsays — It seemsto me that since the 
Statute 21 and 22 Vic , C. 106, the Secretary 
of State for India in Council represents the 
Government here to all intents and purposes. 
He is the officer of the Crown authorized to sue 
and be sued in respect of all Crown debts and 
contracts.” On page 452, hesays:—“Section 1 of 
that Act deals only with the manner in which 
suits are to be brought and has nothing to do 
with substantive rights. The latter part of the 
section says nothing as to what rights may be 
acquired either by the Secretary of State or 
by the Crown through the Secretary of State, 
nor as to the nature or character of rights so 
acquired. It leaves that to be governed by 
the ordinary principles of law. But witli 
regard to liabilities wliicli may be enforced 
against the Secretary of State there are ex¬ 
press words.” 

The East India Company wa.s in its 
origin a • Trading Company, which became 
vested with .sovereign poNvers. There is no 
question that the Compauj’^ was liable to suits 
in respect of acts clone in (lieir trading 
capacity. 

In Gtbf!on V. The Ea.st India Company (5), 
Chief Justice Tindal distinctly point.s out 
that the power of the Jv.ist India Company 
was of a two-fold nature—one political and 
the other commercial. By 21 and 22 Vict. 
C. 106, such right of suit.?, as individuals had 
against tlie Ea.st India Company, wa.s conti¬ 
nued as against the Secretary of State. Tlii.s 
was an exceptional enactment. Colonial 
Governments have been held not to be liable 

(4) 12 C. 445 at p. 450. 

(5) (is:«)) lliiig tx. c.) 2G2 at p. 27U; 7 Scott, 74; 1 
4rn. 403; S L. J. C. T. 103; 3 Jur. OG. 


to such suits. They are not subject to any 
similar provision. See Sloman v. Gov^ 

eminent of New Zealand (6). 

The East India Company at the time, that 
the Government was transferred from them, 
had power to carry on trade for purposes of 
the State. After the transfer, such trade has 
been carried on by the Government of India 
in this country, and, as pointed out by Pigot, 
J., in the case of Bipro Doss Dey v. The Secre¬ 
tary of St ite for India in Council (2), the 
Government is a frequent litigant in the 
Indian Courts in respect of matters arising 
out of such trade. 

The Secretary of State for India in Conncil 
cannot in this country claim on behalf of the 
Crown the prerogative of immunity from 
suits. As is pointed out in The Secretary of 
Stiie for India in Council v. Dari Bhanii (7), 
two principles regulate the maiuteoance 
of proceedings at law by a subject against 
the Sovereign—the one, having a relation to 
the personal status of the defendant—the 
other, to the character of that in respect of 
which relief is sought. In England the form 
of procedure permitted to a subject who 
considers himself aggrieved by an act of the 
Crown, is by petition of rights. In this 
country the Crown has consented to submit 
some of its acts to the jurisdiction of the 
.Municipal Courts. It i.s not necessary in 
this case to discuss the nature of the acts for 
which Government can be sued in our Courls. 
The defendant concedes for the present, that 
such a suit as tins is maintainable again.st 
the Government. I am, therefore, of opinion 
that for purposes of .such a suit, the Secretaiy 
of t^tate for India in Council is a Boly 6W- 
porate and a person within the meaning of 
clause 12 of the Letters Patent. 

Ju.st before the Letters Patent of 1862, the 
first Civil Procedure Code (Act Vfll of 
1^59) liad come into operation so far ns the 
Mofussil Courts were concerned. Section 5 
of that Act dealt with the jurisdiction of 
those Court.s. In that Act theie was no 
provision as to how the Government might 
sue or be sued. 1’he Civil Procedure Code of 
1877, Chapter 27, section 416, introduced 
the provision winch we now find iu sec¬ 
tion 79 of our present Code. It laid down 

(G) (1.S7G) 1 C. \\ D. 5G3; 4G L. J. q. D. 185: 35 L. 
T. 454; 25 U. 8G. 

(7) 5 M. -^73. 
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that suits ag’ainsfe the GoYernmenfc were to 
be instituted in the name of the Secretary 
of btate for India in Council. The Secretary 
of State for India in Council, therefore, is 
more than a “mere name.” He is, for pur¬ 
poses of suits, to be treated as a ‘‘person,” and 
represents the Government. The learned 
Advocate General referred me to llbert’s 
Government of India (2nd edition), psges 
176-177, -which does help to decide the point. 
I notice that on page 146, the learned author 
says tliisi the ofiice of the Secretary of 
State is constitutionally a unit, though tliere 
aie five officers.” Reference was made by 
the learned Judges in Doj/a Narom Tewary's 
case (1) to KinlorU -v. The Sfcretaty of State 
for India in Gonncil (S),in which the plaintiff 
sued for an account and distribution of “booty 
of war come to the hands of the Secretary 
of State under a Royal Warrant. It was 
argued that the defendant thu.s became 
“trustee" and the “booty” was “trust fund.” 
James, L. J., lield it was not a trust, and 
that the Secretary of State for India in 
Council (the name by which tlie Government 
can be sued) was not a. person capable of 
being trusUc, because according to that learn¬ 
ed Judge, the Government of India was not 
capable of being the trustee of such a fund. 

1 he property in that case had vested in tlie 
Crown, and was to be distributed by the 
servants of the Crown according to the 
Crown's directions, and that, therefore, no 
Municipal Court bad jurisdictiou to entertain 
the .suit. The observations made in the 
course of the judgment refer to the matter 
wliich was before the Court of appeal and 
cannot be cou.sidered of general application. 
To hold that where suits aro actually main¬ 
tainable against the Secretary of State for 
India in Council, lie is a “mere name,” 

1 consider erroneous, lie is a “Body Cor¬ 
porate” in such a suit according to the 
express words of the Statute. If, however, 
the Secretary of State for India in Council 
is a mere name”, it is quite clear that a 
name can never be said to “dwell” anywhere 
or carry on business.” It is also clear that 
a mere name” can do nothing. The name 
cannot sue or be sued, nor can there ever bo 
a cause of action against a mere name, but 
as I hold it is not, 1 shall consider whether 

(S) (iss.n) 15 (.'li. ]). 1 at [). S; 4y L. J. Ch. u7l: -12 
L. T. 007; 28 W. U. U19. 


Cl9l2 

the Secretary of State for India in Council, 
who is legal person” in such suits, can be 
said to dwell in Calcutta, or carry on business 
there. It seems to me difficult to say that 
the Government does not dwell in its own 
capital, and that a Government engaged in 
trade, though it may be for purpose of the 
State, does not carry on business,” if Sir 
George Jessel is right that where the “Brain 
Power’ is, there a trade or business is 
carried on. That the Brain Power of the 
Government of India is at its seat of Govern¬ 
ment, is not an unjustifiable assumption. 

I would have had, therefore, no hesitation in 
holding that the Secretary of State for India 
in Council, namely, the Government, dwells 
at its capital and carries on business there, 
and is thus amenable to the jurisdiction of 
this Court, in cases where a suit can be 
maintained against the Government. 

I have gone through the cases referred to 
by Mr. Justice Pigot in his judgment, and I 
may say I generally agree with the view 
expressed by him. In the case of The Pen¬ 
insular Oriental Steam Navigation Co. v. 
The Secretary of St.ite for India in Council (9), 
the question has been elaborately discussed. 
The learned Judge points out that there are 
several cises decided in our Courts against 
the Secretary' of State in spite of the ruling 
in Liundle v. The Secretary of State for India 
in Council (10). The observations in that 
case were made for tlie guidance of the pro¬ 
fession and are obiter. About the same time, 
the Madra.s Court, in the case of Sttbbnraya 
Mudali V. The Go-.ernment (11), took a differ¬ 
ent view, after which came the cases of Brito 
V. pie Secretary of State for India (12), in 
which the question of jurisdiction does not 
appear to have been raised, Hari Bhanji v. 
7/ie Secretary of State (13) and Secretary of 
State for India v. llari Bhanji (7). Bundle 
J' ^^epary of State for India in Council 
(10) was cited during argument but was not 
commented upon in the judgment. It ap¬ 
pears that in spite of the decision in Bundle 
V. Secretary of State for India in Council (lO). 
the other High Courts continued to exercise 
.jurisdiction over the Secretary of State, 
lliis Court also did the same in the case of 

(0) I Honrki-, Pt. VU 105: 5 B. II. C. R. App. U 
(l'>) (1802) 1 ilydo 37. 

(11) 1 iM. JI. C. K. 2S(i. 

( 12) 0 B. 

(13) 4 il. 344. 
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^oss Johnson v. The Secretary of State (14), 
although how it came to do so, in direct con¬ 
flict of the decision in Bundle v. The Secretary 
of State for India in Council (10), is not clear. 
Sfie also Hukumchand’s Civil Procedure 
Code, page 319, where the references are 
collected. I may also refer to Doss v. The 
Secretary of State for India in Council (15), 
see page 535, in which Sir R. Maliiis, V. 0., 
allowed the demurrer, one of the grounds 
being that the plaintiff was a resident of 
India and the Secretary of State “was also 
in India”. Reference was made, during the 
argument in that case, to Holmes, in re(16), in 
which a demurrer was allowed on the ground 
that the Queen was as much “resident” in 
Canada as in England. 

Having regard to what I have said before, 
and with great respect to the learned Judges 
who decided the case of Doya Nnrain Tewary 
V. The Secretary of State for India in Council 
(1), T venture to dissent from the views 
therein expressed, but as I hold that I am 
bound by the decision of a Bench so consti¬ 
tuted, I must hold that this Court has no 
jurisdiction. The suit will accordingly bs 
dismissed with costs, unless the defendant 
will consent to waive costs. 

Advocate-General .—I am not in a position 
to consent. 

By the Court.— Then the costs must be 
paid by the plaintiff. 

Suit dismissed. 

(14) (18U4) 2 Hyde 153; Cor. 71. 

(15) (1875) lU E<j.50i); 32 L. T. 2{)4; 22 W. K. 773. 

(16) (1861) 2J.a».lH. 527; 31 H. J. Ch. 58; 8 
Jur. (n. s.) 70; 5 L. T. 548; \o W. 11. 3.1. 


LOWER BURMA CHIKF COURT. 
Civil Miscellaneous Appeal No. 125 

OF 1910. 

March 11, 1912. 

Pmen^; —Sir Charles Fox. ICt , Chief Judge, 
and Mr. Justice HartuDll. 

K. W. T. T. SHANMUGAM CHETTy— 

Appellant 

versus 

C. T. A. ANNAMALAV CHETTY and 

ANOTHER—Respondents. 

Civil Proretlmr Cod>' (.D7 I' -•/ lOOH), O. XXlIf, r. 3 
— Ilrjcrciirc (» tirln/iiitivn inthout inlt.r~ 

vent ion of Co vii— Amj tome » / mturd hj j aides. 


The question, whether there has beonianatljnst>nonfc, 
should bo decided by a consideration of tho terras 
and tlie meaning of Order XXIII, rule 3, of tho Code 
of Civil Procedure apart from a consideration of the 
provisions of the Code which relate to arbitration. 

If the parties to a suit agree to refer matters in 
dispute to arbitration without the intervention of tho 
Court and subsequently accept the award, such accep¬ 
tance is an adjustnietJt within the meanin'' of rule 3 
Order XXIII. * 

Itukhanbaiv. Adnmji Sheikh Rajhhai, 33 B. 69; 10 
Bom. L. R. 356; 1 Ind. Cas. 622, followed. 

Mr. J. B. Dass, for the Appellant. 

ilr. McDonnell, for the Respondents. 

JUDGMENT. 

Hartnoll, J. —C. T. A. Annamalay Chetty 
sued K. M. r. T. Shanmugam Chetty and 
A. R. S, Sathappa Chetty for dissolution of 
partnership and the other usual reliefs 
consequent on such a decree being passed. 
In the course of the suit and without any 
reference to the Court, the parties referred 
the matters in dispute to arbitration on tlie 
27th April 1910. The arbitrators duly made 

an award on the 23rd May 1910. Prom the 

29bh April 1910, adjournments were given 
by the Court as there was a prospect of 
settlement. On June 14th, Shanmugam’s 
Counsel presented an application stating that 
the case had been referred to arbitration, 
and that an award had been passed and 
asking for time to file the award for a decree 
ill accordance with its terms. The Judge 
noted tliat Annamalay’s Counsel admitted 
that there was an award but objected to 
its being filed, because the matter was refer¬ 
red to arbitration without the leave of the 
Court as required by the provisions of the 
second Schedule of the Civil Procedure Code, 
Sathappa’s Counsel also objected on the same 
ground. The learned Judge allowed the 
objections and ordered a preliminary decree 
to be drawn up in the terms of Form 21, 
Appendix D, to tlie Code witli certain modi¬ 
fications. Then on July Ist, an application 
was made by Slmnmugam for an order of an 
adjustment under the provisions of Order 
XXIII, rule 3 of tlie first Schedule to the 
Civil Procedure Code. The application set 
out that tlie parties liad referred the matters 
in dispute to arbitration, that such were 
finally settled by an award of the 23rd May, 
that Shanmugam had complied with tlie 
award by banding over to the arbitrator 
all the docuinenfs, jewellery and other pro¬ 
perties whicli the other parties were entitled 
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to receive in accordance with its terras ex¬ 
cept a sura of Rs. 2,600, which was by the 
award to be paid on the 23rd June and that 
the arbitrators had handed over to the other 
parties whatever Shanmugam had handed 
over to them, that this took place on the 
23rd and 24th May and that before and on 
the 23rd June, Shanmugani had offered to 
pay the Rs. 2,600 to the other parties who 
had refused to accept it. The learned Judge 
heard Oouiisel on the application and dis¬ 
missed it. From that order of dismissal, 
this appeal has been laid. It was objected 
at the hearing that the order that should 
have been appealed from was the order of 
the 14th June which directed the drawing 
up of a preliminary decree atid so that this 
appeal does not lie. The order directing the 
drawing up of the preliminary decree was 
not based on a consideration of any applica¬ 
tion under Order XXIII, rule 3. Tlie ap¬ 
plication then before the Court was for time 
to file an award, which application was 
objected to. I am not prepared to hold that 
it was not within the power of the appellant 
to file an application for an adjustment under 
Order XXIII, rule 3, subsequent to the 
order directing the drawing up of the pre¬ 
liminary decree and if it was within his 
power, it had to be adjudicated on and an 
appeal would lie from such adjudication. 

1 cannot, therefore, hold that this appeal does 
not lie. 

In order to assist us to arrive at a decision 
as to whether an order of an adjustment 
should he made under Order XXIII, rule 3, 
the following cases were brought to our 
notice, p7-agdas SagfirmaJI v. Girdhardas J/n- 
thH7ndas (1), Ghtilam Khan v. Mnhnmmad 
}'iassa7% (2), Tincnivr^f Detj v. Fakir Chand 
Vejf (3) and Jitikhanbni v. Ada77}nji Shaik 
liajhhai (4). It seems to me that the matter 
must be decided on a consideration of the 
terms and meaning of Order XXIII, rule 3, 
apart from tlie consideration of the provisions 
of the Code which relate to references to 
arbitral ion. It is not asked now that any of 
the provisions relating to arbitration be ap¬ 
plied. Order XXIII, rule 3, is a.s follow.®; — 

“Where it is proved to tlie satisfaction of 

the Court thata snit has been adjusted wholly 

10 20 IL 70; 3 Ikon. L. K. 4:n. 

(li) 29 C. 107; 29 I. A. Ol; 25 I». U. 1902; 12 M. L. J. 
77; 4- Hum. h. U. 101; 0 C. W. N. 220. 

(0) 00 C. 218; 7 W. X. IhO. 

O) 33 B. 09; 10 Bom. L. 11. 3CGj 1 Ind. Co3.022- 


or in part by any lawful agreement or com¬ 
promise, the Court shall order suoli agree¬ 
ment, compromise or satisfaction to be re¬ 
corded and shall pass a decree in accordance 
therewith so far as relates to the suit,” 
Now, the agreement to refer the matters in 
dispute to arbitration certainly did not finally 
settle the suit. It only was a means towards 
that end. Again, the award following on 
the agreement, to ray mind did cot adjust 
the suit within the meaning of Order 
XXIII, rule 3. Taken by itself, it was 
merely an award by arbitrators and not 
an agreement between the parties. Taken in 
conjunction with the agreement it cannot be 
said to form an agreement, between the 
parties. It was certainly open to any of the 
partie.s to refuse to be bound by the award 
for any good reason such as corruption and 
misconduct of the arbitrators. But, if the 
parties did accept the award, then, I think, 
that such acceptance would come within 
the meaning of Order XXIII, rule 3. The 
acceptance by the parties of the award would 
mean that they agreed to be bound by its 
terms, or that they agreed to compromise in 
accordance with its terms. This view is in 
accordance with that of Beaman J. in the case 
of Rnkhanbai v. Adamii Shxik Rajbai (4). 
The appellant alleges here that the respond¬ 
ents did accept and agree to the award. 
Whether they did or not has not been re¬ 
quired into. 

I would, therefore, fix the following issue:— 

“ Did respondents agree to refer the 
matter.s in dispute to arbitration and did 
they subsequently accept the award of the 
arbitrators ?” 

This issue should be tried and a finding on 
it should be recorded by the District Judge 
and the proceedings with his finding thereon 
should be ro*subraiUed to this Court in due 
coui.se 

Fox, C. J.—I concur. 

Case 7 'emanded, 
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CALCUTTA HIGH COURT. 
Okiminal Appeal No. 133 of 1912. 

May 1. 1912. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Imam. 

EMPEROR 

versus 

MOTI LAL CHANDEP., and another— 

PPG LZiA^XS 

■ Excise Act (V, B. C. of !909), ss. 2 (14), ''20), 9 (2), 
10, 46, 52, 55, 57—Exri^eahle Wi nor, meaning oj — 
Tinctures, whether liquor—Prevention of smuggling of 
drugs prepared in French territonj, hoic to be effected — 
"Juice drawn from any cocoanaf” meaning of—Taking 
order for foreign gjods, whether constitutes abetment 
oj transport. 

The definition of “Exciseable Hqnoi*” given in tho 
now Excise Act (V B. (J. of 1909), prevents chemists 
and vendors of drugs selling intoxicating liquors or 
otherwise dealing with them as medicinal pre¬ 
parations. 

Tinctures of Cinchona, Cardamom or Ginger and 
Spirits of Nitric Ether are not exciseable liquor, 

Tho smuggling of drugs prepared in French 
territory with French spirits in Bond into British 
territory can be prevented under the customs law. 
Therefore, those articles ought to be dealt with by tho 
Customs Authorities; but the omissioi; of these 
atithoritics to do so does not render tho accused liable 
to punishment under the] Excise Act. 

“Juice drawn from any cocoauut” in section 2, 
clause 20, of the Excise Act, does not refer to tho milk 
of tho cocoanut itself but means the juice of tho palm 
tree of whatever species and not its fruit. 

Tho act of taking an order for foreign goods does 
not eonstituto an abetment of tlicir trans|iort, though 
it might be an abetiiiorjt of tlicir import. 

Gonesh Chandra Sikdar v. Qucen-h'mprrgs. 2tC. 157, 
is good law. 

Appeal against the order of tlie Second 
Piesidency Magistrate, dated January 25tl). 

1912. 

Mr. J, N. Roy and Babas ^famnotha NuZ/t 
Mukherji and Probodh Ch'ui'lra Chdtferjee'-, for 
the Appellants. 

^Ir. P.L, Roy and liibu Jatindra Mohun 
Qhosh, for the Crown. 

JUDGMENT.—This la an appeal from tho 
judgment and sentence of the second Presi¬ 
dency Magistrate of Calcutta, wlio has con¬ 
victed the appellants, Mati Lai Chandra and 
Promotha Lai Chandra, of transpartiug ex¬ 
ciseable articles from Cliandernagore to 
Calcutta under section 4f), Act V of 1009, 
and of being in possession of exciseable 


articles knowing the same to have been 
unlawfully imported under section 52 of the 
same Act read with section 55 of the Act 
and sentenced them both under section 57 to 
a fine of Rs. 1,000 each or in default one 
month’s rigorous imprisonment. 

The facts are as follows:—There is a 
manufactory of drugs known as the Indian 
Pharmacy Co., situate in French territory 
at Chandernagore within the compound of 
the Distillery of the French Government. 
This factory is ostensibly owned by a lady, 
named Gitibala Oassi, widow of the gentle¬ 
man who originally started the business. 

The accused persons are her nephews and 
the first is a Pleader at Hughly, the second 
a clerk in the office of the Director of Com¬ 
mercial Intelligence in Calcutta. Their 
family house is at Chandernagore, but they 
seem to habitually reside in Calcutta. For 
the purposes of this case, we may take 
it on the evidence, though the appellants 
disputed this, that these gentlemen both 
have an active interest in the manage¬ 
ment of the Chandernagore business. On 
the 29th August 191L the accused No. 2 
received an order from Messrs. B. N. Paul, 
large wholesale and retail druggists in 
Calcutta, for three c;ises of tinctures consist- 
ing of 25 one pound bottles of each of (1) 
Tincture of Cinchona, (2) Tincture of 
Cardamom, (3) Spirits of Nitric Ether, (1) 
Tincture of Ginger. This order is Exhibit 
B in the case and is of some importance. It 
i.H headed 'Indian Pharmacy”; it is on a 
printed Invoice slip of B. 1C. Paul & Co., 
and it says “Please supply” the tinctures 
already mentioned and i.s signed B. K. Paul 
tfc Co., admittedly by one llaridhan Nag, P. 
W. No. 2, who is Manager and Superintendent 
of the godown and signs for Messrs, B. IC. 
Pal. 

On the 2rKl September, a Saturday, one 
Tarini Charau ^liik?ri8e, alleged by the 
prosecution to ba the Sircar of the Indian 
Pliarmacy, cinveyed the three cases from 
Cljaiulei nagore to H >wrah where they were 
consigned to him and took them thence in 
a carriajo to Messrs. B. FC. Paul’.s godown 
at l(i, China Bazar Lane, and delivered 
them to tlie ifanager. The same evening a 
letter was receive<l from the 2ud accused, 
Exhibit 2, which is also cf great importance 
and runs as follows:—p 
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“Re your order of 29fch Au^nafc 1911. 
The medicines oF the above order have 
been despatched under your instructions. 
Please order them to be opened and 
counted.” Then follows an interpolation “in 
presence of our agent” in smaller writing 
and different ink but we have no reason to 
doubt it is in the same handwriting, viz.. 
that of P. L. Chandra, 

The letter goes on: “The order of the 
29th ultimo will be attached to the Bill 
when it will be presented to you afterwards, 
as is the custom with you and elsewhere. 
But it is impossible for us to attach it with 
oar invoice as it has never been the practice 
with you or anywhere. Hope you will do 
what is needful.” From this, it would 
appear that some message, oral or written, 
had been sent by Messrs. B. K. Paul to the 
2nd accused. 

On the 5th September, the two accused 
came to B. K, Paul’s shop as they say to 
discuss prices for a contract for which they 
were tendering as :Messrs. B. K. Pal ex¬ 
pected to get a large order from the Go¬ 
vernment of the IT. P. or the Punjab. The 
correspondence seems to .show it was con¬ 
nected with Oudh but tliis is immatei'ial. 
An Kxcise Officer saw them enter tlie shop 
and leave again for the godown at China 
Bazar. He informed Mr. Wilson, the Kx- 
cifie Officer, who liad long been on the look 
out for these Chandernagore medicine 
sellers and he went to the godown and says 
that he found them sitting at a table witli 
price lists, one of which i.<i Exhibit 1, before 
them, and the tliree boxes of medicines, 
two closed and one open. The letter 
Exhibit 2 and the chidlan ICxhibit 3 and 
otiier documents, Exhibits 4 and 5, were 
fonr.d on the fable. He made a search-list 
Exliibit 6 and seized all the articles. Upon 
tliis evidence, the accused have been acquitted 
of importing exciseahle articles but convicted 
of ti-aiisporting and possessing tlie three 
cases of medicines in question. 

Tt>e points rai.sed in tlie appeal by the 
defence are; (1) That these tinctures are 
not exciseahle articles. (2) That the accused 
are not proprietors of the Indian Pharmacy 
nor its agents. (8) That T. C. MooUeriee 
is not their Sircar hut the agent of Messrs. 
B. IC. Paul or at least became so as soon as 
the goods were delivered to him for con¬ 
veyance to them under a completed contract 


of sale. (4) That the possession proved in 
this case at the time of seizure is the pos¬ 
session of B. K. Paul & Go., and not the 
possession of the accused. (5) That to 
prove transport, you must prove direct 
connection of the accused with the act of 
transport. 

The first point gives rise to a question 
of law which is of extreme difficulty and 
importance but in the view we take, it 
is not necessary to tlie decision of this 
appeal. In Act VII of 1878 (B. 0.), ex- 
ciseable articles are defined as including 
spirituous and fermented liquorsandintoxicat¬ 
ing drugs as defined by this Act. 

Fermented liquor includes malt liquor 
of all kinds, tari, fresh or fermented, pachw^t, 
dilated or undiluted, and any other intoxicat¬ 
ing liquor which the Local Government may 
from time to time declare to be included in 
this definition. 

Spirituous liquor includes any spirituous 
liquor imported into India or manufactured in 
India by any process of distillation. 

Mow, in the case of Oonesh Ohundra Sikdar 
V. Quetn-Empress (1), Macpheraon and 
Biinerjee, JJ., held that “spirituous liquor” 
in section 53 of the Act is not intended to 
include a medicinal preparation merely be¬ 
cause it is a liquid substancs containing 
alcohol in its composition. The case would 
ba different if alcoliol was manufactured sepa¬ 
rately for the purpo.se of baing used in the 
preparation of a medicine. 

1 (ley point out that the term “spiritu¬ 
ous li<iuor’’ is not defined in the Act. What 
is given as the definition of the term is, 
strictly speaking, no definition at all. B 
merely says * spirituous liquor includes, etc.,” 
as above. But we observe that the 
medicinal preparation there under considera¬ 
tion was manufactured from gnr or treacle 
mixed witli other ingredients used for 
medicinal purposes. The Judges say the 
case would have been different if the accused 
had been found manufacturing alcohol or 
apirit.s separately for the purpose of being 
used in the preparation of a medicine. But 
what was found to have been manufactured 
ill that case by the processes of fermentation 
and distillation is not alcohol or spirit sepa¬ 
rately, but tlie compound substance, the 
medicine, at once. 
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Again, in an uoreportad case, the jadgment 
in which is filed with the record before us. 
Criminal Revision No. 180 of 1892, O’Kinea- 
ly and Ameer Ali, JJ., held that spirits of 
wine sold by a chemist for medicinal pur¬ 
poses was not liable under the Excise Act. 
They rely on section 66 of that Act and then 
they say that rectified spirits of wine is a 
drug largely used in making up other 
drugs, and if a chemist sells it hona fide 
as a medical drug and as a medical drug 
only, he is not liable. In the case before us, 
the articles are tinctures prescribed by the 
British Pharmacopcoia and there is no 
doubt as to their being hona fide medicinal 
preparations. Now, in the new Excise Act, 
B. C., Act V of 1909, a deKnition of liquor 
has been given and * exciseable article” has 
been defined as any liquor or intoxicating 
drug as defined by or under this Act. We 
have nothing to do with intoxicating drugs 
and have only to see what the definition 
of liquor is and that definition runs as 
follows: Liquor means intoxicating liquor, 
and includes spirits of wine, spirit, wine, 
tari^ pachwaiy beer, all liquid consisting of 
or containing alcohol and any substance 
which the Local Government may, by 
notification, declare to be liquor for the pur¬ 
poses of this Act. 

It will be observed that the only defin¬ 
ing words in this clause are ‘ Liquor means 
intoxicating liquor” and the rest of the 
clause is open to the observations made by the 
Judges in Gonesh Chandra Siklar's case (1). 
That the clause covers .«5pirits of wine which 
is in itself, apart from its medicinal use, a 
liquor which can be drunk as an intoxicating 
liquor, there can be no doubt and the deci¬ 
sion in the unreported case we referred to 
above has, therefore, been clearly overruled. 
But that Gonesh Chandra Sikdnr's case (1) 
is no longer good law is not so clear. To be 
an exciseable article liquor must be intoxicat¬ 
ing liquor and the enumeration of all the 
liquids that follow does not make them 
liquor unless they are intoxicating. Now, none 
of these drugs before us could conceivably 
be used as an intoxicating liquor. The 
poisonous drugs they contain would kill a 
man long before he had taken a suiCcient 
quantity of alcohol to intoxicate him and 
we can hardly think that the Legislature 
can have intended to penalize the use of a 
beneficent drug like Sweet Spirits of Nitre, 


which has saved the lives of thousands of 
children and is the basis of all the most 
efficient fever mixtures in this country, where 
malaria is the greatest scourge. The real 
object of this prosecution is to prevent 
smuggling of drugs prepared in French 
territory with French spirits in Bond into 
British territory. This cm be effected 
under the customs law; it is idle to 
urge that the Government cannot afford to 
keep up a customs station if necessary on the 
French frontier. 

As a matter of fact, it would be wholly 
unnecessary inasmuch as there is a Customs 
establishment at Hughly and the Station 
Master at Ohandernagore, which station is 
in British territory, could be empowered to 
detain all articles exported from French 
territory, just as local Post Masters are 
empowered in respect of the parcel post, and 
have them examined, if suspected to contain 
articles liable to duty. It so haiipens that 
the customs duty on drugs containing 
alcohol is exactly the same as that levied 
oa exciseable articles. The matter being 
res Integra^ we should be inclined to hold 
that the meaning of the Legislature iu 
amending the Act was to prevent chen\i3t3 
and vendors of drug? selling intoxicating 
liquors or otherwise dealing with them as 
medicinal preparations. 

It, ill effect, says you shall not sell brandy 
or gin or other intoxicating spirits because 
they are included in the British Pharma- 
c>pro:a under the name of JSpirltus Vini 
Gallici or vSpiritus Janiperi, etc., nor shill 
you by merely mixing a little cinnamori 
or other harmless medicament with spirits 
palm off an exciseable article asa6oai hie 
medicine, and as one instance you shall not 
sell that exceedingly dangerous intoxicant, 
rectified spirits of wine, as a medicine 
without a license, or transport it without a 
permit. 

The argument that unfermented tari is 
not an intoximating liquor does ntb help 
the prosecution inasmuch as that w is als > 
an ex'-iseable article under the old Act, 
and as it is impossible to siy when it 
may beceme intoxiciting by a natuial 
process of fermentation over which the 
o.vner has no control, the Legislature has 
very rightly declared it to be an intoxicat¬ 
ing liquor from the first, as it is undoubt- 
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edly a potentially intoxicating" liquor in its 
nature. 

A rather curious argument which was 
adduced by the prosecution may be glanced 

at here since it may be re-produced in other 

cases unless disposed of once for all. 

This is that Juice drawn from any 
cocoanut” is mentioned and the astound¬ 
ing argument is put forwaid that this refers 
to the milk of the cocoanut itself whereas it 
is obviously to be read with the word “tree” 
the words being any cocoanut. palmyra, date 
or other kind of palm tree, ai:d means the 

juice of the palm tree of whatever species 
and not its fruit. 

A much stronger f.rgument is derivable 
from the fact that “denatured spirit” i.s 
treated as an exciseable aHicle and is sub¬ 
ject to duty under the Act. “Denatured” 
means eifectualiy and permanently render¬ 
ed unfit for human consumption. But it 
may be that “denatured spirit” is only 
exciseable by viifue of the notification 
which makes It liquor. It certainly is not 
intoxicating liquor and would not be excise- 
able but for the special notification, tfad it 
been necessary for the decision of this appeal 

to come to a finding whetlier all drugs, bona 
Tide prepaied in accordance with the British 
or other recognized phat macor(i.>ias, were 
exciseable merely because alcohol is u.ced in 
their preparation, ne should have felt it our 
duty to refer the question to a Full Bench in 
this form:- Dees the change in the law enact- 
ed m Act y, B. C. of 1909, make the decision 
in Chundra SiUar v. Qucai^Empiess 

U; no longer sound la^?” 


Tim argument that the notifications of 
the Board treat ail spirits used in the pre¬ 
paration of diugs as exciseable articles has 

no force. 

If the law is as we have above indicated 
those notifications would be nltia rhes if they 
Raid that the spirit found in tlie prepared 
drugs rendered the dings themselves excise- 

aide. But tliey arc careful to say nothing of 

the kind. 

In the notification under section 4, a new 

clause (7i), dated Gth January 1911, says that 
perfumed spirits and spirits used in drugs 
modicinesor chemicals, whether nianufacl ured 
in India or imported from foreign coiinlrieR 
ftliall be (axed (if liable to taxation) as foreign 
and not as country liquor. 


This cannot affect the question though it 
may indicate that the Board of Revenae takes 
a different view of the law to what we do. 
That this is so is patent from a letter on the 
record from Personal Assistant to the Excise 
Commissioner pointing out. in answer to a 
question from the Indian Pharmacy, that all 
their tinctures are liable to excise duty when 
imported into British India unless they can 
prove that the spirit used is foreign liquor 
and has paid the full duty imposed thereon 
by the Indian Tariff Act or the Bengal Excise 
Act. But this is rather discounted by an¬ 
other letter from the same gentleman to the 
Collector of Hughly in which he says that 
the Ipecacuanlia Wine and Tincture of 
Bryonia, manufactured by Moti Lai Chandra 
of Chandernagore, are proved by analysis to 
be of a strength of 100‘38, 54 or 61*46 U. 
P. and 6 40 IT. P. respectively and that they 
are, therefore, spirits and not medicines. 

This seems to admit that if they were 
hona Jitfe medicines, as the articles in this 
case admittedly are, they would not he 
liable. 

Then, there i.s the notification under section 
19 imposing certain rates of duty upon spirits 
used in drugs, medicines, etc., which is 
Rs. 7 13 per proof gallon. This does not 
either aifect the quealion. The spirits are 
undoubtedly exciseable but the finished drugs 
are apparently, in the view we have express¬ 
ed, not so. About 3 annas 6 pies would have 
to be laboriously collected on each bottle 
of liiuture after analy.sis and the duty 
wruld be impo.tsible to collect. The pro¬ 
cedure adopted in the firm of Messrs. 
David AValdie, wlm liave a manufactory of 
drugs similar to the French one in British 
teiritory at Serampore, has been described to 
us at our request by the learned Counsel, Mr. 

P. B. Roy, foi* the Crown. We must hero 
express our full appreciation of the very able 
and exhaustive way in which he dealt with 
tlie legal difficulties that arise in this case 
and the great help he gave us in elucidating 
them. It appears that the spirits used by 
them go up in bond so that no customs duty is 
paid, but Messrs. Waldie, by arrangement with 
(jovernraent, pay excise duties on the finished 
tinctures on a declaration which Government 
accepts that so much spirit goes to each gal¬ 
lon of tincture. This arrangement is, no 
doubt, convenient with a large firm having a 
peimaiient location at a British Excise head* 
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quarter bat it does not show that the finished 
drugrs are exciseable articles. It only shows 
that by special engagement, Messrs. Waldie 
& Co. pay the duties on the spirits used after 
the drugs issue from their factory and not 
befoie as they are liable to do. Obviously, 
this could not be done in the case of a small 
retail trade or of small imports from foreign 
territory made at odd times. 

In the.lattei case, the Customs must inter¬ 
vene and this brings us to the contention 
which Counsel for the Crown necessarily had 
to make that the decision of the learned second 
Presidency Magistrate was erroneous when 
he held that the accused could not be convict¬ 
ed of importing. The learned Magistrate 
bases his contention, quite rightly in our opi¬ 
nion, on the wording of section 9, sub section 
(2). It is argued that the words “was liable 
on imporation to duty” import the condition 
that the duty has been paid. But as the 
Magistrate points out, there is a clear distinc¬ 
tion between imports and articles exported or 
transported. The customs are supposed to 
look after imports of non-exciseable articles 
and articles which are subject both to cu.stoms 
and excise. 

If such articles escape the Customs, they 
can be dealt with by the Excise Authorities 
either in transport or when an attempt is 
made to export them, but the excise duty on 
imports does not apply to articles that are 
liable to a similar duty in the customs. In 
other words, two import duties c\nuot be 
charged and it is not the business of the 
Excise to inquire whether customs have been 
paid until transport begins and the Inland 
Revenue is affected. 

It is perfectly clear that tliess articles 
Ought to have been dealt with by tlie 
Customs Authorities but because tiiis was 
not done, the accused are not thereby 
rendered liable to punishment under the 
Excise Act. As regards the exemptions 
notified under section 90 of the Act, it is 
clear that the B^ard intended to exempt 
only such articles as had paid duty under 
section 10 and w'ished to take power.s to tax 
the spirit outained in tinctures whicli had 
not already paid duty. There is no doubt 
that such spirit can be taxed in transport or 
export but that does not make the drugs 
exciseable articles. Supposing the alcohol 
had been de.stroyed or masked by .some 
chemical process in making the drug, it is 


clear from the wording of all the notifica¬ 
tions that it is separated spirit and not the 
combined drug that is exciseable. If, as we 
are inclined to hold, these drugs are not 
exciseable articles, the Customs are the only 
authority that cau deal with them. But 
assuming for the purposes of this case that 
they are exciseable articles, we have now to 
see whether the pre.senb accused can be said 
to have transported them and whether at the 
time of their seizure at 16, China Bazir Lane, 
they were in the possession of the accused. 
We think both these questions must be 
answered in the negative. 

Section 46 says “if any person transports” 
and section 55, which is the section relied on 
to make the owner or person interested 
liable by irapUcation, only applies to manu¬ 
facture, sale or possession. It does not apply 
lo import, transport, or export. It is section 
56 which makes the holder of a license, 
permit or pass liable for the misconduct of 
his servant or agent in matters of import, 
transport or export and it is not contended 
that the accused are the holders of licenses, per¬ 
mits or passes. Tlie persons actually engaged 
in the transport are the Manager, Siddeshwar, 
who ordered it and the Bnrahmin, Tariui 
Char.xn Mookerjee, who carried it out. It is 
faintly suggested that accused No. 2 might 
be charged with abetment of transport 
inasmuch as lie took the order for the supply 
of the goods. But, to begin with, that is not 
what he is charged with, nor does the act of 
taking an order for foreign goods constitute 
an abetment of their transport though it 
might be an abetment of their import. 

We do not think thao the evidence is 
at all sudicleat to make out that this Tariui 
Charau Mookerjee was a servant in the 
employ of the Indian Pharmacy, though 
be may have been a person acting on 
behalf of Siddeshwar, the Manager, and of 
B. K. Paul A Co. as a kind of go-between in 
this illicit trade. 

It is in evidence that tliis Tarini Charan 
Jtookerjee only personally conveyed goods 
to 13. K.. Paul A Co., tliougli he countersigned 
the consignment notes addressed to other 
firms. 

Now, tlie consignor being in b’reach terri¬ 
tory and not coining to the station himself to 
forward tha goods, it is the practice of the 
Railway not to accept his signature on the 
consignment bill unless it ig counter-signed 
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by some person who knows him. The 
coupler-signature of his own servant would 
obviously be of very little value to the 
Railway Company and it must, therefore, be 
held that the Railway authorities regarded 
him as an independent witness not in the 
sole employ of the Indian Pharmacy. It is 
clear tliat R. K. Paul & Co. alone derived 
benefit from this importation without duty 
from French territory. They had been 
carrying it on for some years and their 
managers must be regarded as accomplices. 
We cannot, thtrefore, place any reliance on 
their unsupported statements that T. 0. 
Mookeriee was the Sircar of the Indian 
Pharmacy, which, they aver, they learnt 
from the accused themselves. The evidence 
of the Deputy Inspector of Fscise, Hem 
Chander Banerjee, who was employed to 
watch accused No. 2 and saw him in a 
number of Chemists’ shops canvassing 
his wares, is clear that he does not 
remember any other .shop than B. K. 
Paul’s that was supplied through T, C. 
Mookerjee. For the same reason, we can¬ 
not accept their evidence that delivery had 
not been taken of tlie goods which form the 
subject-matter of thi.s case, and that the 
price of this corisigninent was still under 
discussion and a dispute still going on as to 
the presentation of the bill. The evidence is 
half-hearted and inconsistent and it is 
perfectly clear from the admissions made 
that the discussion of prices that Mr. 
Wilson found going on, was with regard to 
the proposed tender for a large order by an 
up-couutry Government and that accused 
said they could execute it at a lower rate 
tbau that quf)ted by other firms, or in their 
own price lists if a large quantity was 
ordered. 

Their price lists had been with B. K. Paul 
& Co., for years and there is no evidence that 
they had ever been disputed. They had 
ordered the goods, and accepted them and 
were in possession both in law and fact. 
The mere presence of an agent of the seller 
to see that the good.s are in older when 
opened does not keep the sale uncompleted. 
It is a common practice for wine merchants to 
indemnify their customers for bottles broken 
in transit but that does not prevent the pro¬ 
perty passing to the con.^igi.ee when delivei'y 
has been taken. We find on the evidence that 
the accused were not in pceeession, either 


actual or potential, of the incrimmatiog 
articles. 

That being so, the convictions and sentences 
must be set aside and the fines, if paid, must 
be refunded. 

Accused acquitted. 


PUNJAB CHIEF COURT. 
Criminal Revision Petition No. 52 op 1912, 

April 13, 1912, 

Present: —Mr. Justice Chevis. 

SAM AND A— Accused—Petitioner 

versus 

EMPEROR— Prosecdtor—Respondent. 

Criminal Procedure Code (Act V of ss. 110, 

439 —Bad livelihood, security for—ProoJ. 

The following circumstances aro not sufficient 
to pi.-tco a person on security under section 110 of 
Act V of 1898, especially where those circumstances 
arc shown to have occurred about a year after dis¬ 
missal of that })orson’s complaint of bribe-taking 
ag.ainst two Police Sub-Inspectors of the llaqa in 
which he lives:— 

(1) Two successful searches of his house. 

(2) His liaving been seen in the company of some 
suspectcil ])ersou3 none of whom has ever been con¬ 
victed of theft. 

1 (3) Allegations of some Sufedposhes and Xumfcfrrdars 

rto the effect that people of tlioir villages know him 
to be a biidinush, while no one has over suspected 
him in a theft case. 

Petition for revision, under section, 439 of 
the Criminal Procedure Code, of the order of 
the District Magistrate, Ferozepore, dated 
20th October 1911. 

Mr. Nihal Chandy for the Petitioner. 

JUDGMENT.—The petitioner, Samanda, 
has been ordered by the District Magistrate 
to find two sureties for Rs. 500 for good 
behaviour for three years, or to undergo 
three years’ simple imprisonment. 

The Sub-Inspector speaks of two cases, 
one a case in which one Sardara was the 
person named as suspected, but in which the 
petitioner’s house was searched (this was in 
July 1911), and the other in which one 
Gahna was suspected and it was said that 
Gahiia liad been seen with petitioner one day 
before the offence, and it was also said that 
G liana’s brother, Dhera, lived with petitioner, 
(this is a recent case). 

Some Lavibardars and Safedposhes depose 
that petitioner’s house has been twice search¬ 
ed. One says he has seen Sardara and Dehra 
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in company with petitioner. The Lamhar^ 
d vrs also say that the people of their villages 
know petitioner to be a badmash. 

It is to be noted that in May 1910, a 
charge brought by Samanda and another 
against two Sub'Inspectors of receiving bribes 
was dismissed by the District Magistrate. 

The present evidence is, in my opinion, 
quit© insufficient to warant security being 
demanded. No complainant seems ever to have 
named the petitioner as suspected. Though 
his house has been twice searched by the 
Police since the above charge of bribe taking 
was dismissed, nothing of a suspicious character 
seems to have been found. He is alleged to 
have been seen in company with Sardara and 
Dhera, but it is not shown that either of these 
persons has ever been convicted. Several of 
the prosecution witnesses seem to have very 
little personal knowledge of the petitioner ; 
e. g.^ Gharib Khan says he knows petitioner 
by sight. If the Police search a man’s house, 
whenever a theft occurs, no doubt uncharit¬ 
able people, will come to the opinion that the 
man is a bad character, but something more is 
wanted than a couple of unsucce.ssful 
searches and vague allegations of bad 
livelihood. 

I accept this application and set aside the 
order of the District Magistrate and cancel 
the security. 

Petition accepted. 


OtTDH JUDICIAL COMMISStONKU’S 

COURT. 

Miscellaneous Applicatjon No. 453 op 1911. 

December 19, 1911. 

Present-. —Mr. Pigjjott, J. C. 

HARI PADO MOZAMDAR, throuou 
DEPUTY COMMISSIONER, RAE 
BARELI— Applicant 
versus 

LACHMI NARAIN MARWARI — 

Opptsite Party. 

Criminal Proccihtrc Code (.-Irt V of 180S), 100— 

Sanction to prosecute—llujh Court, Juri^Ji-finn of — 
Ertension of the period of snnetion to jiroscente — Dis. 
triet }['i'jistratc tvidiinj to take coifnizanee of offence 
committed v.uthiu fits j'lrisdiciion can more for cx. 
tension of pciiod of six months. 

A High Court hus jurisdiction to c.vteiul tWe period 
of six montlis for which u sanction granted by a 


Subordinate Court, under section 195 of the Code of 
Criminal Procedure, may re main in force, even though 
such extension is granted after the period of si.x 
months has expired. 

Kali KinJear Sett V, Dinohnndku Niindij, 32 0. 379, 
9 C. \y. N. 321; 2 Cr. L- J. 106, dissented from. 

In re Miithukudnm Pillai, 26 M. 190; Karnppana 
Servagaran v. Sinna Qounden, 26 M. 480, followed. 

Where sanction to prosecute under section 195, 
Criminal Procedure Code, for an offence against 
public justice is granted to a private person and 
the District Magistrate, within whose jurisdiction 
the offence has been committed, desires to take 
cogniz.anco of the offence, the latter can move the 
Court to extend the prescribed period of six months. 

Upon a complaint being filed on the strength of 
the sanction as it stands, it will be for the prosecu¬ 
tion to satisfy’ the Court that the sanction is not being 
taken advantage of by the District Magistrate against 
the wish or without tho authority of the person in 
whose favour it was originally granted. 

Appeal against the order of the Mansif, 
Rae Bareli, dated I4fch November 1911. 

The Qoverument Pleider^ for the Applicant. 

Messrs. St. George Jackson, Ali Ausat, Mu¬ 
hammad Afzal, and Shahah-ud-din, for the 
Opposite Party. 

JUDGMENT.—This application raises two 
distinct points. The first is whether the 
time for which a sanction granted, under 
section 195 of the Code of Criminal Proce¬ 
dure, can remain in force can be extended by 
order of the High Court, such order being 
passed after tlie period of six months, re¬ 
ferred to in section 195, clause 6 of the said 
Code, has expired. In the case of Kali 
Kinknr Sett v. Dinobanrihn Nundy (j), three 
Judges of the Calcutta High Court expressed 
the opinion that the time cannot be extended 
when it has expired. The point was not 
essential ta the determination of the case 
then before the Court; the Honourable 
Judges do not discuss it at any length and 
give no reason for their view beyond ex- 
pre.ssing the opinion that when the time has 
expired, there is nothing to extend. In the 
present case, the order of sanction was passed 
on the 2'Jnd of December 1910. On May 
10th, 1911, while that order was still in 
force, this Court passed a formal order stay¬ 
ing all proceedings under tlie said sanction. 
Tlie applicnlion in revision, in the course of 
wliich thi.s stay-order was passed, was not 
disposed of until August 17th, 1911, by 
which time tlie period of six months reckoned 
from the ‘22nd of December 1910 had ex¬ 
pired. There has been no unreasonable delay 
in bringing this matter before this Court; 

(1) 32 0. 379; 9 C. W. 321; 2 Cr. L. J. lOG. 
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■what the complainant did was to move the 
Court, which originally granted the sanction, 
to extend the time or to give him a fresh 
sanction, and this he did by fan application 
presented on the 5th of September 1911. 

That application w.is eventually dismissed 
because the Court concerned was of opinion 
that nnder^ the provisions of section 195, 
clause 6, this Court alone had jurisdiction to 
pass any order which would have the effect 
of extending the period of six months for 
which a sanction once granted can remain in 
force. I think the view taken by the learned 
Munsif of Rae Bareli is substantially correct. 

I do not desire to pronounce any opinion as 
to whether it might not be lawful, under 
certain circumstance-s, for a Court to grant 
a fresh sanction to prosecute upon an applica¬ 
tion made by a different person, after a 
sanction granted in favour of the person, who 
first applied for the same, had been permitted 
to lapse. If, however, a subordinate Court 
were held competent at any time to grant a 
fresh sanction in favour of the very same 
peison who had already received an order of 
sanction, which he had permitted to lapse by 
reason of his not availing himself of the same 
for a period of six mouths, it is obvious that 
the purpose of the proviso to section 195 
clause 6 of the Code of Criminal Procedure’ 
would be defeated. The object of that pro¬ 
viso 13 that a person, who has once obtained 
an order of sanction from a competent Court, 
must avail himself of the same within six 
months, unless he can obtain from the High 
Court, for good cause shown, an order ex¬ 
tending the time. The Legislature has seen 
fit to reserve to the High Court alone the 
question of the propriefy of granting such 
extension, and the learned Munsif was un¬ 
doubtedly riglit in declining to pass any 
order which would have the elfect of nullify¬ 
ing this reservation. With all respect to the 
learned Judges of the Calcutta High Court, 

I am of opinion that their decision proceeds 
upon too strict and technical an interpreta¬ 
tion of the words “extend the time.” 1 liave 
before me an order of sanction, dated Decem¬ 
ber 22nd, 1910, which wouhl remain in force 
under the law up to the 22nd of June 1911. 

The Legislature has left it entirely to the 
power and discretion of tliis Court whether 
or not the period for whicli tliis order of 
sanction remains in force shall be extended 
beyond the second of these dates. It has 


tim 


nowhere limited the power of the High Court 
by saying that such order of extension must 
necessarily be passed before the period of 
six months has expired. In this particular 
case, the period prescribed by law expired at 
a time when no action could have been taken 
under the sanction by reason of this Court’s 
stay.order of May lOtb, 1911. In passing 
that stay-order, this Court virtually assumed 
responsibility for seeing that no consequences 
prejudicial to the interests of justice resulted 
from the same. In finally disposing of the 
application for revision on August 17th, 
1911, the learned Judicial Commissioner 
expressly found that it was very desirable 
that Lachrai Narain, the opposite party in 
this case, should be placed on his trial under 
secfciou 209 of the Indian Penal Code. 

The circumstances of this case are 
peculiar, and I am satisfied that the long 
delay, which has taken place before the in¬ 
stitution of the prosecution, which this Court 
considered to be very desirable, has been due 
to the proceedings taken by Lacbmi Narain 
himself to contest and impede the action of 
the Courts at every possible stage. 
Authority against the ruling of the Calcutta 
High Court is to be found in the two Madras 
cases from which that Court expressly dissented, 
namely, In re Muthuhtdam Pillai (2) and 
Karuppana Sercagaran v. Sinna Qounden (3). 

I am content to follow those rulings and to 
hold that it is within the jurisdiction of a 
High Court to pass an order extending the 
peiiod of six months, for whicli a sanction, 
granted^ by a subordinate Court under sec¬ 
tion 195 of the Code of Criminal Procedure, 
may remain in force, even though such order 

be passed after the period of six months 
has expired. 

The other point raised before mo is that 
t le present application is not one presented 
by or on behalf of the person in whose favour 

the order of sanction, dated December 22nd, 

0, was passed. As 1 have already 
remarked, the circumstancss of this case 
aie peculiar. The offence alleged is that 
of fraudulently or dishonestly making a 
false claim in a Court of justice under 
section 209 of the Indian Penal Code. The 
claim iQ question was a suit brought by a 
lesidenfc of the Rae Bareli District against a 
resident of Calcutta. After this suit had 

(2) 2U M. VJiK 
(3> 26 M. 480. 
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been withdrawn, an application for sanction 
to prosecute was duly made by the defendant 
against whom the suit had been brought. It 
is clear, however, that the matter came at an 
early stage under the notice of the District 
Magistrate of Rae Bareli, who saw reason to 
believe that an offence against public justice 
had been committed within his jurisdiction and 
that he ought to interest bioiseirin the prose¬ 
cution of the said offence. At certain stage.s in 
the proceedings, the original applicant for 
sanction was represented by the Government 
Pleader of the Rae Bareli District, who was 
also acting under instructions given him by 
the Deputy Commissioner of the District in 
his capacity of District Magistrate. At the 
hearing of the application for revision, which 
was disposed of by this Court’s order of 
August 17th, 1911, the learned Government 
Pleader for Oudh appeared to oppose the 
application under instructions from the 
District Magistrate, and did not even think 
it worth his while to place on the record the 
power-of-attorney, which he held on behalf of 
Hari Pado Mozamdar, though 1 am informed 
and am satisfied that he in fact held such 
a power-of-attorney. The application, made 
to the Court of first instance on September 
the 5th, 1911, was presented on behalf of 
Hari Pado Mozamdar by Babu Janki Prasad, 
Government Pleader, on the strength of the 
power-of-attoruey with which he svas furnish¬ 
ed at the time the original application for 
sanction was filed, though the said Govern¬ 
ment Pleader was also acting under instruc¬ 
tions from the District Magistrrte. I think it 
probable that some dilliculties migfit have 
been avoided if the District Magistrate 
had seen fit to apply in liis official capacity 
for a fresh sanction in his own favour, or 
to move the Couit concerned to take action 
under section 476 of tlie Code of Criminal 
Procedure. Nevertheless, as tlie case now 
stands, 1 am not satisfied that the matter is 
not properly before me, or that 1 am bound 
further to delay these proceedings upon 
purely technical grounds. The position is 
tliis:—The District Magistrate of Rae Bareli 
desires to take cognizance of an ollenco 
against public .fustice which he sees reason 
to believe has been committed within hi.s 
jurisdiction. Ho is debarred from doing so 
by reason of the first clause of section 195 of 
the Code of Criminal i’rocedure. Ho kuow.s 
that a sanction to prosecute which would 


remove this bar has been granterd by a 
competent Court, but that this sanction is no 
longer valid unless an order extending the 
prescribed period of six months can be 
obtained from this Court. I think that he 
is not outside his jursdiction in moving 
this Court to extend that period, whether 
it be said that he does so in his official 
capacity, or that he is acting on behalf of 
the original applicant for sanction. Upon 
a complaint being filed on the strength 
of the sanction as it stands, I agree with the 
learned Judges, who decided the case of 
Jogendra Nath Mukerjee v. Sarat Chandra 
Banerjee (4), that it will be for the prosecu¬ 
tion to satisfy the Court that this sanction is 

not being taken advantage of by the District 

Magistrate against the wish or without the 
authority of Hari Pado Mozamdar in whose 

favour it was originally granted. This is a 
possible difficulty which might perhaps have 
been avoided if the District Magistrate had 
adopted one of the other courses which 1 
have suggested ; but as the matter now stands 
before me, I can only accept or reject the 
application made for extension of the time 
allowed in respect of the original sanction of 
December 22nd. 1910. For the reasons 
given, 1 hold that I liave authority to extend 

that period, and that 1 have jurisdiction to 

do so on the application as it now .stands 
before me. A reasonable period to allow 
would, in my opinion, be a period of six 
months from the 17th of August 1911, the 
date on which Ijachmi Narain’s application 
in revision w'as di.smissed by tliis Court 1 

accordingly order, under section 195, clause 

f), Code of Criminal Procedure, that the time 

allowed for the institution of a prosecution 

under the ordei- of December 22nd, 1910, be, 

and it is hereby, extended to the 17th of 
February 1912. ot 

(.4) C. 3ol; Cr. L. 7. J. 78j 9 C. W. X. 2777 
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NAGPUR .mOICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Petition No. 220 oy 1911. 

January 23, 1912. 

Present :— Mr. Drake Brock*man, J. C. 
BIRDHICHAND—Applicant 

versus 

LAKHMICHAND — Non-Applicant. 

Criminnl Procedure ('ode (Act I’’o/1898^, i>s. 236, 
257—irrtjvnnf case — Praciici:— Vrot^ecution ^oUncs^es re- 
called for cross-exainination—Caxe postponed to suit 
convenience of Court—not liable Jor expenses 
oj vUncss—Accuscd ichen to be called on to enter on 
h'i defence. 

Whoro an accused i>ersou seeks to exercise tbe right 
given by section 250, Criminal Procedure Code, of 
ro.calling prosecution w itnesses fur cross-examination, 
he cannot legally bo required to deposit the expenses 
likely to be incurred by tlie witnesses who attend for 
such cross-exHiiiiiiation. 

Isiriir Chunder v. Kali Kuinnr. 4 0. AV. N. 351 and 
Amin niaiul v. Kimj-Empeor. 12 P. K. 1907Cr.; 32 P. 
W. R. 1907 Cr.: 6 Cr.L.J. 339; 45 P.L R. 1908, followed, 

Wheix', in order to suit tl»e convenience of the Court 
or for reasons connected with tlio discharge of public 
business, the witnesses for the prosecution are allowed 
to leave before a charge is framed or the riglit 
conferred hy section 256 c.xercised, they must 
be reciuired to attend again and ordinarily any ex¬ 
penses whicli may be allowed them on this score 
should 1)0 paid liy Government in warrant case*. 

In warrant-cases, the liearing should be continued 
from day to ilay until the ])rosccution witnesses have 
boon cross-examined by the accused;and the witnesses 
should not bo discharged until the Court has ascer- 
tr. a'‘d whether their cross-examination after the 
chi v; c is desired. 

.\ii accused person should not be calle<I on to enter 
on his defence before ho has cross-examined the wit¬ 
nesses lor the prosecution ndio are in attendance. 

Uevisioii against the order passed by the 
Magistrate, 1st Class, Nagpur, dated the 21st 
September 1911. 

Dr. J[. S. Gour, for tbe Applicants. 

Mr. Q. V. Deshmukh, for the Non-Appli¬ 
cant. 

JUDGMENT.—The case, out of which this 
application arises, has already been before 
this Couit which, on tho 28th November last, 
refused to transfer it from tbe Court of 
Khan Sahib Elijah Jacob: see Miscellaneous 
Petition No. 27 of 1911. 

The present applicants were prosecuted 
on a complaint for defamation, an offence 
punishable with imprisonment for two 
years. By reason of tbe dehnitiou of 

warrant-case” in section 4 (w'). Criminal 
Procedure Code, their trial is governed by 
Chapter XXI of the Cede. The examina- 
tion-in-chief of tbe complainant’s witnesses 


[191^ 

concluded on the 15th August 1911. The' 
Counsel for the defence then desired to cross- 
examine those witnesses, bub tho Magistrate 
considered it doubtful whether permission to 
do so should be granted at that stage aud 
adjourned the hearing to consider the point. 
At the next hearing, the Counsel did not 
appear at the beginning of the day, and one 
of the accused briefly cross-examined one 
witness only. The Magistrate declined to 
wait for the Counsel, so the cross-examina¬ 
tion ceased, the accused were examined and 
all were charged with having defamed the 
coraplaiuaut. The accused were next asked 
if they wished to cross examine any witnesses 
for the prosecution and replied in the affirma¬ 
tive. Their Counsel then appeared and 
partly cross-examined one witness. The 
hearing was then adjourned to tbe 19th 
September, the Magistrate having been sent 
for by the Deputy Commissioner. On the 
19bh September, the parties asked for a 
day’s time as a compromise was in contem¬ 
plation. The next- day, though tbe witnesses 
for both sides were in attendance, the Magis¬ 
trate ann- iinced his inability to take up the 
ca.se on any day in September and 6xed the 
30th October for the next hearing, directing 
also that all witnesses in attendance should 
be hound over to attend on that day. On 
the 20th September, the Magistrate further 
ordered orally that the accused should pay 
diet-money to the complainant’s witnesses 
required for cross examination; they paid in 
Ks, 76-15-0 accordingly, but, on the following 
day, put in an application protesting that such 
payment could not legally be demanded of 
them. '1 he Magistrate then repeated his 
order and put it in writing. 

The accused having moved this Court to 
set this order aside as unwarranted by law, 
the District Magistrate was called upon to 
show cause. He lias now reported that the 
ilagistrate acted under the mistaken im¬ 
pression that section 257 (2), Criminal Pro¬ 
cedure Code, applied, whereas the section 
really applicable is 256. 

Iho Magistrate’s mistake appears to have 
been the outcome of two others, one com¬ 
mitted by himself and tbe other by the 
accused. The former consisted in his calling 
on the accused to enter on their de- 
ience before they had cross-examined the 
witnesses for the prosecution who were in 
attendance. The latter appears in paragraph 
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2 of the applicatiou whereby the accused 
moved the Magistrate to recall his order of the 
20th September; in that application, which 
is signed by a Pleader, the desired cross-ex¬ 
amination was described as authorized by sec¬ 
tion 257, Criminal Procedure Code. 

It seems to me clear that the Magistrate 
could not make section 257 applicable by his 
own illegal action in calling prematurely upon 
the accused to enter on their defence. There 
is nothing in section 256 of the Code corres¬ 
ponding to sub-section (2) of section 257, 
and it is to be observed that the latter 
provision covers only those cases in which 
summons for procuring the attendance of a 
witness is needed: should the witness be in 
Court, the obvious and proper course is to 
cross-examine him at once. In the present 
case, the Magistrate had before him the wit¬ 
nesses to be cross-examined, and his sole 
reason for postponing the process was that 
he had revenue cases which called more 
urgently for disposal Assuming this post¬ 
ponement to have been justifiable on public 
grounds, it was, in any view of the law, 
unreasonable to make the accused pay for it. 
As authorities for the proposition that 
where an accused seeks to exercise the right 
of cross-examination conferred by section 
256, Criminal Procedure Code, he cannot 
legally be required to deposit the expenses 
likely to be incurred by the witnesses, who 
will attend for cross-examination, I may 
refer to Iswar Ohunder v. Kali Kutmr (1) 
and Amin Chnnd v. King-Emperor (2). As 
explained in the latter case, the procedure 
contemplated by the Criminal Precedure Code 
for warrant-cases is that the prosecution 
witnesses should be examined in cliief, the 
accused examined, tlie charge framed and 
the prosecution witnesses cross-examined at 
one hearing continued, if necessary, from 
day to day, and the said witnesses should 
not be discharged until the Comt has 
ascertained whether their cross-examination 
after the charge will be desired. I would 
also refer to section 25 4 of the Code whidi 
makes it clear that a charge may be framed 
before all the evidence available for the 
prosecution has been recorded. Where in 
order to suit the convenience of the Court or 
for reasons connected with the discharge 

CJ) 4C. W. N. 351. 

(2) 13 i'. U. 11107 Cr.; 32 P. W. K. 1907 Cr.j 0 Cr. 
L. J, 339: 45 P. L. R. 10o8. 


of other public business, the witnesses 
for the prosecution are allowed to leave 
before the charge has been framed or the 
right conferred by section 256 exercised, they 
must be required to attend again and 
ordinarily any expenses which may be allowed 
them on this score should be paid by Govern¬ 
ment. There is nothing in Chapter XXI of 
the Code which enables the Magistrate to 
demand even from a complainant the ex¬ 
penses to be incurred by liis witnesses, 
though such a power is conferred by section 
244 (3) where the case under trial is a sum¬ 
mons-case. 

The order complained of is illegal and is 
hereby set aside. The sum improperly 
realised from the applicants (accused) will be 
refunded to them by the Government. 

Order set aside. 


PUNJAB CHIEF COURT. 

Criminal Revision Petition No. 200 of 1912. 

April 20, 1912. 

Present: —Mr. Justice Robertson. 

M ANI RAM— Accused — Petitionfh 

versus 

EM PE ROR— Pkosecdtor—Respovde.nt. 

1‘cnnl c<nlc (.Ic^ XLV 0 /1800), 411 —Criminul 

Vrocvilm-i; Coth; (A'-f V oj 1898), x. 439 —Stolen pro- 
pcrhj—lh’/eciive iil'-ntijicndon — Intcr/crencc in revi.Aion 

IncU’Vfwij 0 /statement oJ person not examined m 
C'o'trt. 

Wiiei'c u stolen artielo is of onlinary niako/ 
aiul tlicro is iiotliiiig peeuliai* in it, tlio uncorroJ 
burated evidence of the complainant of ordinaryi 
position us to its ii.loutitieatiou is not SuIlieieuU 
for iiiiding tlait it does not belong to the aeeusod, 
specially where it lias been equally contradicted by a 
witness on tho other side. 

Even a nnaiiinioas Hading of fact by tho 
lower Courts, without due regard to the evidence 
on the record, is liable to be set a.side on revision 
under section 439, Criaiinal Procedure Code, 1898. 

Petition, under section 439 of the Criminal 
Px’ocedure Code, for revision of the order of 
Sessions Judge, Hissar Dlvisioo, dated the 
6th January 1912, affirming that of the 
Jlagistrate, 1st Class, llolitak, dated the 
9th November 1911, convicting the peti¬ 
tioner. 

Mr. Kand Lai, For the Petitioner. 

JUDGMIjNP.—T he weak spot in thiacise 
is tlie absence of any identification of any 
stolen property in the possession of Maui 
Ram. 
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The articles said to hare been so found are 
a toe ring and an arsi or glass. The learned 
Sessions Judgein his judgment says: “NotJuDg 
was found with Hai dwari, but out of the jewel¬ 
lery found in possession of Mani Ram, the cora- 
plaiiiaut identified a toe ring and an arsi glass 
as his own. As to the other things, he referred 
them to his wife. Ills wife did not identify 
other tilings but she also was sure about the 
foot toe ring and the glass. The question is 
whether the statement of the Fatnuiri and 
his wife are true and whether there was 
anything peculiar in these two things for 
identification. I hare not the least doubt 
about (he Pativari's statement being true. 
He could easily make the same statement 
about other things but he did not do so. 

As to tlie identification, the make of the 
ring is of a special artistic nature. 

‘The PatiLwrCs wife being from Lucknow, 

the ring was of the fashion there and of the 

make not common in this part of the country; 

she could at once, therefore, identify the 
* 11 
nnp. 

To my astonishment, I found that complain¬ 
ant’s wife had not been called and that there 
was no evidence of hers upon the record. 
Yet the Sessions Judge dealt with the case 
as if the wife had made a statement in Court! 
Tiiis is, indeed, strange. 

There remains nothing except the identifi¬ 
cation by Kanshi Ram of the toe ring and the 
arsi. The am appears to liave been quite in¬ 
capable of identification and as to the toe ring, 
said to be of Lucknow make, the wife of Kanshi 
Ram was not called to identify it though the 
Session.s Judge writes as if she liad been and 
the ling is claimed as his by one Hazari. 

It is quite impossible to maintain a convic¬ 
tion upon such very flimsy eridence as the 
niicorrolorated evidence as to identification of 
Kanhsi Ram. I note also in regard to the 
claim by Haziri that the first Court said 
“ Ha:6ari was not produced.” Ho was, 
however, produced and swears to the ring 
being his. It is impossible, under these 
circumstances, to support the conviction. 

{ set aside tlie convicliou and sentence 
and acquit the accused and diiect that he be 
discharged from bail forthwith. 

Conviclivn set aside. 


OUI)H JUDICIAL COMMISSIONER’S 

COURT. 

CRiMiNAL Appeal No. 411 of 1911. 

February 21, 1912. 

Present:—Uv, Piggofct, J, 0., and 
Mr. Lindsay A. J. 0. 

RAGHUNANDAN ajvd others—Accused 

versus 

EMPEROR— Complainant. 

xvUdy when it can he property of pursuer^ 
Unl nvjul assembly, member of, lying unconscious from 
tba outset, not charged with offence committed by others 
duriny hi.-> unconscious state^Penal Code (Act XLV of 
I8()0;,.s.s-. U9, U9, 304. ^ 

In order to render an animal fene naturm the pro¬ 
perty of any person, there must be a complete cap¬ 
ture, the result of which is to reducotho animal com- 
pletoly into possession. More pursuit, short of capture, 
will not do, and so long as it is possible for the animal 
to escape, it canu tobo said that there is such a reduc¬ 
tion into possession as makes the animal the property 
or the pursuer. The mere fact of the accused’s dog 
overtaking an animal and pulling it down, does not 
preclude the possibility of escape so as to make the 
nutiKiai Ills prop.'-rty. 

Where it was found that A., a member of an unlaw- 

lul assembly, was felled to the ground at the outset 

and was left lying unconscious on the spot whore the 
light otartod, while tho remaining members of A.*8 
party jmrsued the porsciis, one of whom had knocked 

overtaken them committed the 
oirenco of culpable homicide:— 

Held, that 4., who was lying unconscious, could not 
be considered a member of the unlawful assembly at 
the time tho offence of culpable homicide was com¬ 
mitted and was, therefore, not liable to conviction on 
this cliargc. 

Appeal against the order of the Sessions 
Judge, Hardoi, dated 17th November 1911. 

I^Ir. St. G Jackson, for ths Appellants. 

The Government Pleader, for the Crown. 

ORDER.—The five appellants in this case 
have been convicted in the Sessions Court at 
Hardoi of offences under sections 148 and 
304/149 of the Indian Penal Code and 
sentenced to long periods of imprisonment. 

I he case is a difficult one and involves several 
points whicli, for the reasons I am about to 
state, render it desirable that the appeal be 
heard by a Bench of two Judges. As stated 
by tlie learned Judge in his judgment, there 
appears to be no doubt that a great deal of 
tlie prosecution evidence put forward against 
tlie accused was absolutely false. The facts 

as found by the learned Judge appear to be as 
foUosvs;— 

lire five accused are residents of the 
village of Rohilia ; and it is that, on the 
Uorning of the 2l8t August, they were 
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chasing a wild deer with a dog. The 
deer was eventually pulled down in a 
field belonging to the neighbouring village of 
Badruddinpur, where it was despatched with 
lathis by some of the Badruddinpur men, 
who were working on the .«apot at the time. 
After killing the animal, it would seem that the 
Badruddinpur people attempted to carry off 
the carcass when the accused appeared upon 
the scene. An altercation ensued, the 
Rohilia men claiming that the animal 
belonged to them, while the Badruddinpur 
people wanted it for themselves. In the 
course of this altercation, the accused appel¬ 
lant, Ganga Singh, is said to have aimed a 
blow with Ins lathi at one of the Badruddinpur 
men—a man named • Bija Pasi. The 
witnesses say that Bija warded off the blow. 
The next thing that happened was that 
Ganga Singh was felled to the ground by 
one of the Badruddinpur party. After he 
dropped, one of the accused, Pima Singh, is 
said to have knocked down with his lathi a 
Badruddinpur man, named Kunwar Dhobi. 
Both Kunwar and Bija died as the result 
of injuries received in this encounter. The 
case for the prosecution was not that Bija 
was wounded out in the fields where the 
altercation first arose. It was said that 
sometime after when Biia had returned to 
his house, a party of Rohilia men, including 
the accused and others, went into Bija’s 
house in the village of Badruddinpur and 
hammered him to death. This story has 
been rejected as absolutely untrue by the 
learned Judge, and, in my opinion, rightly, 
for it is altogether inconsistent with what 
was observed by the medical ofiRrer wljo 
conducted the post mort'nn examination and 
who found only one mark of injuiy on Ilija’s 
head which would account for the fact of 
his death. So far as Kunwai’ Dhobi’s case 
is concerned too, it would appear that lie 
also bore only one mark of injuiy on the 
head—an injury which proved fatal. It may 
also be noted that tlie accused Ganga Singh 
was examined several days after tlie date of 
the occurrrence by the Civil Surgeon. He 
was tlien found to ba still in a dazed condi¬ 
tion and to be suffering from paralysis of 
the tongue. 1 gatlier from (he judgment 
that the learned Judge was of opinion (hat 
botli Bija and Kunwar received their injuries 
on the spot. He has convicted the five 
accused under section 304, read with sec¬ 


tion l49, of the Indian Penal Code, and also 
under section 143. I presume the charge 
under section 304, covers the causing of the 
death of both men, namely, Bija and Kunwar, 
though this is not expressly stated in the 
judgment. Mr. Jackson, who has argued 
the case very ably on behalf of the appellants, 
raises a plea of self-defence, and contends 
that, as the accused were acting in the pro¬ 
tection of their properly, they committed no 
offence. According to him, the carcass of 
this wild deer had become the property of 
the Rohilia men, who were entitled to defend 
it as against the theft attempted to be com¬ 
mitted by the Badruddinpur people in carry¬ 
ing it off. He pleads that the animal, though 
fer,‘e naturfi',, had been reduced into possession 
of the accused, and was consequently proper¬ 
ty which was capable of being the subject of 
theft. This is a question of some nicety 
though I may say I am disposed to think 
that the learned Judge’.s opinion is correct, 
and that the fact that the accused's dog had 
pulled ths animal down did not constitute 
such a reduction into possession as made the 
animal the property of the accused. This is 
one point which I think might well be consi¬ 
dered by the Bench, Another point of law 
which seems to me to deserve consideration 
arises in connection with tlie conviction of 
Ganga Singh under section 304 of the 
Indian Penal Code. The point was not 
raised by Mr. Jackson himself, but it struck 
me rather forcibly while the case was at 
hearing. [b seems to me fairly clear 

tha( before either of the deceased men 
had been actually struck, Ganga Singh 
had been felled to the ground and was uncon- 
.«!cions. No doubt some of the prosecution 
\Yitnesaes repre.sented Ganga Singh as having 
got up after he fell and as having pursued 
Bija into the village of Badruddinpur. This 
story, however, is to my raind quite incredi¬ 
ble; and, in view of the condition of Ganga 
Singh when he was examined five days later 
by the Civil Surgeon, it seems to me practi¬ 
cally certain that Ganga Singh must have 
been lying unconscious on the ground after lie 
received the blow on the skull. Turning now 
t ) section 14-( ot the Indian Penal Code, we 
find (hat it lays down that if an offer.. 9 
committed by any member of an unlawful 
assembly in pro.seciition of the common 

object of that assembly.every 

person who, at the time of the committtug 'of 
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that offence, is a member of the same assembly 
is gailt.y of that offence. Can it be said that, 
in the circumstances just stated, namely, that 
Ganga Singh was at the time, when Bija and 
Kunwar or either of them was struck, lying on 
the ground in a helpless state, lie (Ganga 
Singh) was, at the time when the offence 
under section 304 was committed, a member 
of the unlawful assembly? A farther point 
may arise in this way, namely, that if it be 
held that Ganga Singh was not at the time 
in question a member of the unlawful 
assembly, can it be said that there was, at 
that particular time, any unlawful assembly 
at all, inasmuch as, so far as the evidence 
appears, the number of the persons who were 
originally members of it had been reduced 
to four? For these reasons, I certify that 
this case should be laid before a Bench of 
two Judges for decision. 

JUDGMENT.—The facts of this case liave 
been set out in the order, dated the 29th 
January 1912, by which this appeal was 
referred for decision to a Bench of two 
Judges. It is not necessary, therefore, to 
recapitulate them. We have had the whole 
case argued before us by Mr. Jackson who 
appears for the appellants and by the 
Government Pleader who appears on behalf 
of the Crown. 

The first point, with which we have to deal, 
is a plea of self-defence which was raised on 
behalf of tlie appellants. The form in which 
this plea is raised i.s this, namely, that as 
it lias been found by the lower C^onit tliat 
the deer, which, the accuserl appellants were 
pursuing, had been pulled clown by their 
dog, it had for this reason become tlieir pro¬ 
perty so as to entitle thorn to act in self- 
defence against any atteiupt made by the 
people of Biidnichlinpur to remove it. After 
hearing tlwi arguments on boMi sides, we are 
saiisHed that this plea cannot he sustained. 
In order to make out a case of self-defence 
in favour of tlie appellants, it w'ould he 
iieoe.ssary to ostablish in the first place that 
tl»e deer whicli liad been pulled down by 
their dog had become their property. As is 
stated in the referring order, the animal was 
one jene naturie-, and we think that, in a case 
of tliis kind, the true rule is that in order 
to render .sueli an animal the property of 
any peison, there must boa complete cap¬ 
ture, the result of which is to reduce the 
animal completely into possession. ilero 


pursuit, short of capture, will not do, and so 
long as it is possible for the animal to ea- 
cipe, it cannot be said that there is such a 
reduction into possession as makes the aatmal 
the property of the pursuer. We think that, 
on the evidencs, there ciu be no doubt that 
in this case there was no such complete 
capture made by the accused appellants. 
No doubt, their dog had ovectakeu the 
animal and succeeded in pulling it down, 
but that fact by itself did not preclude the 
possibility of escape, and we are satisfied 
that the animal really became the property 
of the Badruddinpur people, who are proved 
to have despatched it with their lathis. We 
hold, therefore, that the plea of .self-defence 
cannot succeed. 

The next point which we have to cinsider 
is the propriety of the conviction of the ap¬ 
pellant, Ganga Singh, under section 304, read 
with section 149 of the Indian Peaal Code. 
We have come to the conclusion that 
the conviction under these sections cannot 
stand. There is overwhelming evidence 
to show that Ganga Singh was felled to 
the ground immediately after the beginning 
of the riot; and we are satisfied that 
after he received the blow on the skull, he 
was quite incapable of any further action. 
We take it that what really happened 
was this. The appellants and the other 
Rohilia people who were with them came up, 
and observing that the animal, which they 
were pursuing, had been seized by the Bid- 
ruddinpur people, who were preparing to taka 
it away, resolved to rescue tlie carcass of the 
animal by force. Titere was thus undoubted¬ 
ly an unlawful assembly, the common object 
of which was to take away the carcass from 
the Badruddinpur people, whose property it 
had beome. In pursuancs of that uulawfal 
object, Ganga Singh struck out at Bfja Pasi. 
Bija Pas: warded off the blow and immediately 
felled Ganga Singh to the ground with his lathi. 
After tills we have no doubt as to what took 
place. The Rohilia people, having seen one 
of their number laid out for dead on the 
gtonnd, resolved to take vengeance upon 
the people of Badruddinpur and with that 
object, they pursued these people to their 
village. Iviiiiwar Dliobi was struck down 
in the our.se of this pursuit; and we think 
that the tnit.h is that Bija was overtaken 
just after lie had got inside the village and 
was knocked down there. We have no doubt 
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whatever that Gauga Singh was quite in¬ 
capable taking any part in the pnrsuit of 
the Baddruddinpiir people. On the con¬ 
trary, we think it is proved, beyond any 
question, that Ganga Singh was left lying nn- 
conscious on the spot where the row started. 
In order to establish the guilt of Ganga 
Singh under section 304 read with section 
149, it would he necessary to show that, at 
the time the offence of culpable homicide 
was committed, Ganga Singh was a member 
of the unlawful assembly. We do not think 
it can, by any process of reasoning, be said 
that a man who was lying unconscious on the 
ground could be a member of an unlawful 
assembly engaged in the pursuit of persons 
one cf whose number had knocked Ganga 
Singh down. We hold, therefore, that at 
the time the offence of culpable homicide was 
committed with respect to the two deceased 
men, Bija and Kunwar, Ganga Singh was 
not a member of the unlawful assembly 
and is. therefore, not liable to conviction on 
this charge. 

As regards the other accused-appellants, 
we agree with the finding of the Court below 
that Jha'iiraa, Pima, Raghunandan and Umrai 
were all present when the riot began and 
were also members of the unlawful assembly 
at the time when Kunwar and Bija were 
struck down. 3) far as Jharama and INma 
are concerned, it is admitted that they were 
present. .As regards Umrai and Raghu¬ 
nandan, they are named by nearly all the 
prosecution witnesses as having ome up with 
the Rohilia men just before the raid began. 
It is pointed out on behalf of the appellant, 
Raghunandan, that one of the witnesses, 
namely, Dwarka (P. W. No. 1) has stated 
that Raghunandan stood some 10 or 15 
paces apart and did not use his lithi. This 
statement, however, was male witli reference 
to what took place at the very beginning of 
the riot. It may be that Raghunandan was 
not willing to join witli the other members 
of his party in an attempt to rescue the 
carcass of the deer by force. But we have 
no doubt whatever that as soon as Ganga 
Singh had been felled to the giound, 
Raghunandan joined in with the others when 
they started off to take vengeance up)ii 
the Badruddinpur people for what 
happened to Ganga Singh. ^Ve think it 
is proved that Raghunandan and Urnrai 
both took part in the pursuit of the 


Badruddinpur people to their village in the 
course of which Kunwar and Bija came by the 
injuries which caused their death. It has, no 
doubt, been held by the Sessions Judge that 
the statements of all these pro.**ecutiou 
witnesses are anything but true in their 
entirety. There can be no doubt that they 
deliberately laid themselves out to concoct the 
false story regarding the manner in which 
Bija Pasi came to be killed. At the same 
time, we are nob prepared to reject their 
evidence altogether, and two of them at least 
have, as found by the learned Sessions Judge, 
given a description of the affair which, on the 
face of it, must be accepted as substantially 
correct. It is only natural to suppose that 
these people from Rohilia would proceed to 
retaliate in return for the injury caused to 
Ganga Singh, whom they believed to be dead 
at the time. So far as Jharama, Pima and 
Umrai are concerned, we are of opinion that 
their conviction must be maintained. Their 
appeals are dismissed. For the reasons 
already given, we acquit Ganga Singh of the 
charge under sections 804 and 149 of the 
Indian Penal Code ; we maintain his convic¬ 
tion and sentence under section 148. As for 
Raghunandan, we give him the benefit of the 
statement made by Dwarka (P. W. No. 1) 
and hold that he was not a member of an 
unlawful assembly at the time when the riot 
began. We acquit him of the charge under 
section 148, but we hold that he is proved to 
be guilty of the offence under sections OOt and 
149, and we confirm his conviction and sen¬ 
tence under those sections. 


NAGPUR JUDrCIAL COMMISSIO.VFR’S 

COURT. 

CiuiitfiAL Rbvision pEriTJO.s No. 10-3 ov 1911. 

March 16, 1912 

Present: — Mr. Sfcanyon, A. J. C. 

JAl RAM —Applic \.NT 




FMPEROR —Opposite PaRTr. 

Criminal l‘,uh\‘'lnrc Cole (A-t r of lS9Sy», * ,•?,<. :J67 
•A23 H'/iof tin iii>i}rll'ite jii lijinrnt .■ihoithl r.onf'iin * 
Tito provisions of section 3l>7, Criniinal IVocedure 
Co.lo, arc mandatory and it is no ground for vioUtin-^ 
tlio.so iniper.itivo provisions that no serious incon* 
vcnicnco, Itarin or injiustice has resultca from such 
violuliou. 
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No juclf^monfc of a Court, oth«r 6lmn a High Court 
which purports to dispose of an appeal under see*’ 
tion423, Criminal Procedure Code, is alej^al judf'ment 
unless it contains at least,— ^ 

(15 the point or points for determination raised by 
the memorandum of appeal; 

(2) the decision thereon; and 

(3) the reasons fur the decision. 

Therefore, the followinp; judgment of an Appellate 
Court was held to bo no judgment in law: 

“There appears no sutlicient reason to doubt the 
evidence for the prosecution. The sentence is not too 
heavy. The appeal is dismissed.” 

Revision against the order of the 
District Magistrate, Aiuraoti, dated the 26th 
January 1912, coufirraing the conviction and 
sentence passed by the Tahsildar and Magis¬ 
trate, Second Class, Morsi, dated the 3rd 
January 1912. 

Mr. ir. Dillon, for the Applicant. 

Mr. G. Dick, for the Crown. 
JUDGMKNI'.—-In this case, the accused 
was convicted by a Magistrate of the Second 
Clas.s, and sentenced to rigorous inaprisou- 
ment for four months and to pay a fine of 
Rs. 50 or, in default', undergo a further term 
of rigorous imprisonment for H months. 
The conviction was under section 3'2]-, Indian 
Penal Code, the offence found being that of 
cau.sing simple hurt with a peii-knife. 

Aga-’nst this conviction and sentence, the 
accused appealed to the Court of the Di.strict 
Magistrate, and, on the lUh Januaiy 1912, 

the appeal was admitted for hearing, and the 
accused* enlarged on bail by a District Magis¬ 
trate of ripe experience and particular 
knowledge of the people of Berar. On the 
the 2oth January 1912, the appeal came 
before a very junior officer, tempniarily 
acting as District Magistrate, pending Die 
arrival of the permanent sncces.sor of the 
District Magistrate who liad a<lmitted the 
appeal. lie allowed the complainant to be re¬ 
presented b 5 Counsel, as well as the appellant, 
ami disposed of tlie appeal the same day as 
follows: — 

‘‘OnnEit i.v Aitea:.. 

“The alleged use of a pen-knife by Jairam 
is surprising, brt is easily explained hy the 
fad that lie was angry and excited. There 
appears no snificieut reason to doubt the 
evidence for tlie prosecution. The .sentence 
is not too heavy. Theappeal is dismi.ssed.” 

The application fox revision now befoie me 
is mainly based on the contention tliat tho 
above order is no judgment in law, and that, 
consequently, the disposal of the appeal was 


either illegal, or so irregular as to occasion a 
failure of justice. On behalf of the Crown, it 
was urged that the appeal iias been legally 
disposed of, since the District Magistrate 
concurred with the first Court: and, farther, 
that, if the order of the Appellate Court was 
an irregular judgment, or no judgment at all, 
section 537, Code of Criminal Procedure, 
1898, as applied to Berar, saves the proceedings 
which ended with the order dismissing the 
appeal. 

It seems expedient to examine the question 
and state, chiefly for the future guidance of 
the Courts below, the views of this Court 
thereupon. Section 367 lays down in the 
clearest terms what the judgment of a Cri¬ 
minal Court must contain, namely— 

(1) the point or points for decision; 

(2) the decision thereon; and 

t3) the reasons for the decision. 

I have no doubt that these provisions are 
mandatory, and that these-fchree elements are 
intended to constitute the substance, aa 
di.stinguished from mere form, of every legal 
judgment passed by any Criminal Court 
exercising original jurisdiction. Then section 
424 of tlie same Code is in these terms:— 
The rules ontained in Chapter XXV’I as 
to the judgment of a Criminal Court of original 
jurisdiction sliall apply, so far as may be 
practicable, to the judgment of any Appellate 
Court other than a Migli Court.” 

These provisions of the law do not import 
any distrust in the Criminal Com ts other than 
the High Court. They are designed to 
produce uniformity in procedure, and to 
^n.sure that the judgment.s of the subordinate 
t.yiiniinnl Courts shall contain such matter as 
may tend to promote public confidenco in their 
decision.^, and safeguard them against the 
possible suggestion that cases are disposed of 
without proper consideration, I have not the 
least doubt in my own mind that the learned 
Magistrate, who disposed of the appeal in this 
case, read up the record carefully, and gave 
proper weight to the arguments advanced 
before him. But, can it be said that the 
ncca.sed in this case, and tho general body of 
the community to which he belongs, are 
assisted to such cu.fidence by the terms of the 
order wiiich the 5\Iagistrate gave in place of 
the formal judgment required by law? If 
unHucce.ssful appeals were habitually disposed 
of, after admission to hearing, by such orderSi 
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would that tend to promote such public confi¬ 
dence in our subordinate Appellate Tribunals 
as the due administration ot criminal justice 
demands? I think not. Moreover, whatever 
may be the policy ol the Leg:Islature, there is 
the law; and it affords no ground for its 
violation that a particular digression from 
its imperative provisions has resulted in no 
serious inconveniencd, harm or injustice. 

I have been much pressed by the learned 
Standing Counsel with the decisions in 
Queen-Empress v. ^an-Jeh Bhat (1) and 
Eohirnuddi v. Queen-Empress (*2). The first of 
these, coming as it does from a Pall Bench of 
the Allahabad Court headed by so cipabls a 
Chief Justice as Sir John Edge, is an 
authority against which 1 venture to advance 
my own humble opinion with estieme diffi¬ 
dence. Nevertheless, that opinion is one of 
hones, dissent, and I am bound to follow it. 
With the utmost deference, I make bold to 
assert that the Allahabad decision doss not 
appear to be a sound exposition of the law. 
The learned Chief Justice, who delivered 
judgment on behalf of the Court, wrote 
thus: — 

“it is difficult to lay down any rule with 
precision as to what judgment of au Appellate 
Court complies, and what judgment does not 
comply, with the requirements of ths Co.le of 
Criminal Procsdure. * * *. ^Ve are not 

dealing here with the case of a judgment of 
a Court of first instance, * * * ■* 

our opinion, if the Sessions Judge l»\d simply 
said in his judgment:—'I dismiss this 
appeal’—that svould not hive been a 
judgment *#***. 

‘ a judgment must contain sornetliiog more 
than that. It must contain so.nething to 
justify the order dealing with the appeal. 
One way to arrive at a conclusion as to wliat 
the Legislature contemplated, when enact¬ 
ing sections 3G7 and -kil of the Code, is 
to take a case, for example, which might 
occur * * *_ A. Magistrate has written 

a judgment * * *. The judgment shows 

that the Magistrate had before his mind what 
were the ingredients in law of the offence of 
which he convicted the accused. It shows 
that he had considered the evidence ; that he 
had come to definite conclusions on that 
evidence ; that he had given reason.s for those 

(1) 10 A. rjOO. 

(2) 20 C. 35?. 


conclusions, and that acting on those conclu¬ 
sions, he had found the man before him guilty 
of a particular offence. The case comes in 
appeal before a Court of Session. The 
Sessions Judge, after a most careful considera¬ 
tion, agrees with every word which the 
Magistrate has written and can add nothing 
to what appears in the Magistrate’s judgment. 
What is he to do ? * * *. It appears 

to U3 that the most reasonable course 
* * * ♦ would be for the Sessions 
Judge in such a case to write such a judg¬ 
ment as the following:—‘f have considered 
the evidence in this case and I agree with 
the Magistrate in his conclusions and in the 
reasons given for them, aud, in my opinion, 
the sentence which he passed was a proper 
sentence.’ It appears to us that such 
a judgment would be in compliance with the 
law and not in violation of the law. One 
must trust to the honour of Sessions Judges, 
and trust that they would not make such 
statements in their judgments unless they 
were true, in the same way as one must trust 
to the honour of a Sessions Judge and believe 
that he would not dismiss a criminal appeal 
unless he were satisfied that the appellant had 
been properly convicted of the offence and 
properly sentenced.” 

With great respect, it seems to me that 
there is a fallacy underlying the above 
reasoning, and I hope that no Court of 
Criminal Appellate jurisdiction subordinate 
to this Court will ever take the form set out 
in the above quotation as a model for its 
judgment in any case. The fallacy appears 
to me to lie in the assumption that, in a 
criminal appeal, the matter before the Appel¬ 
late Court is precisely, and only, the matter 
which was before the first Court. This 
is obviously not the case. The first 
Court had to try the accused for the 
offence charged, and botli pirties are entitled 
to a judgment which ah.)\v.•^, upon the face of 
if, that the ‘case’—in which term 1 include 
the allegations, evidence and arguments—of 
botli parties have been judicially considered 
and weighed ojie against the other prinr to 
arrival af a deci.sion. The Appellate Court 
has to try, not tlio accused, but the appeal. 
In every appeal at least tvvj points are raised 
wltich can only be raised for decision in the 
Appellate Court, namely, (1) Is any objection 
raised in the memoradumof appeal a valid 
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objection ; and, if not, (2) I 3 there any acceptance of the several objections urged 
other ground, apparent on the record, for against the conclusions of the 6rst Ooort ? 
interference in appeal? In the irreducible It is upon those objections that the appellant 
minimum approved by iCdge, C, J., and his seeks decision in the Appellate (lourt, and 
learned colleagues, there is no mention of a the law gives him the right to have sncH 
single point raised by the appellant, nor decision once the appeal has passed the 
any direct decision thereon, still less barrier of section 421 of the Criminal Pioce- 
is there any reasoning on the merits of any dure Code. 

objection contained in the memorandum of The Calcutta case above cited was little 
appeal. In the absence of these elements, more than a condonation of irregularity in a 
it seems to me that by such a judgment there particular case. As an authority on what 
would have been no decision of the appeal, a judgment in decision of a criminal appeal 
on z(s merits^ in the manner required for a due should contain, it can be disregarded in view 


compliance with the terms of sections 464— 
cmn —367 of the 1SS2 Code in fores when 
the Allahabad decision was pronounced—• 
sections that have been repeated in the 1898 
Code now current. If decisions that do not 
comply with tlicse sections are, nevertheless, 
to be accepted as valid because Judges can 
be trusted to act honourably, then there is no 
need for any judgment, properly so called, or 
for anything but a dispositive order, unsup¬ 
ported by reasons, in any case. But the 
Legislature has not seen fit to adopt this 
view. On the contrary, it appi?ai'.s to regard 
two rules as cardinal points in ensuring 
public confidence in the tribunals of justice, 
namely:— 

(1) that the Judges should understand, 
and the parties before them should 
liave assurance that they do 
understand, wliat questions are 
submitted for their decisions, and 

( 2 ) that the Judges slionld lay open 
to criticism tlie reason.s which 
impel them tx^ their conclusions. 

Therefore, the Law of Procedure applies in 
all cases, the first, and, in all but the most 
.summary and unimportant case.s, both of the 
ah )ve rules to tlie judgments of tlie Courts, 
excepting oidy, in tlie particular case before 
ns, llie High Court. 

No person convicted by a Court which 
makes in its judgment no mention of his 
(leftMice, and of it.s reasons for rejecting that 
defence, would he .satl.siied with the faiines.s 
of his trial and the iiupaidiality of liis .fudge. 
Nor would such judgment commend itself as 
proper and trustworthy to thogeiieral hvody of 
the community. In what better liglit can we 
expect the appellant or the public to regard 
an appellate jmlgment which does not 
expressly refer to, or give reasons for, non- 


of the very strong chain of decisions emanat¬ 
ing from the same authority with which it 
appears to conflict. I need only refer to 
Kanirnddin v. Sonatun Mandal (3), In the 
viafter of the petition of Bam Vas Maghi (4), 
Farkan v. Somsher Mahomed (3), Girish Myte 
V. Qneen Empress (6), Ehcmri Mukerjeer, 
Emperor (7) and Jamait Mullick v. Emperof 
(8), To the same effect are the decisions 
in In re Shivappx (9) and Hakim Singh v. 
The Et:\presa (10). 

After giving the matter my best consider¬ 
ation, I am of opinion that no judgment of a 
Court, other than a High Court, which 
purports todispo.se of an appeal under section 
423 of the Criminal Procedure Code, 1893, 
is a legal judgment unles.s it contains at 
least.— 

(1) the point or points for determination 
raised by the memorandum of appeal ; 

(2) Ihe decisions thereon ; and 
(I) tlie reasons for the decision. 

Therefore, there has so far been no legal 

deci.sion of the appeal in this case, and 
whatever other course it is open to me to 
pur.sue, 1 have no doubt that I have the 
power to remand the c.ise for re-trial of the 
appeal and its disposal by a legal judgment 
and this is tho cour.se I have decided to 
adopt. The case is one calling for careful 
scrutiny, because there is no doubt that 
wliile the accused had a motive for hostility 
towards the complainant, tho latter had an 
equally strong motive for making a false 
charge. Tlie trial was somewhat superficially 

(3) II C. -I IO. 

(4) 13 C. no. 

(r,) 21 C. 241. 

(U) 23 C. 420. 

(7) 32 C. 178. 

(8) 3.j C. 138: 12 C. W. N. 134; 6 Cr. h. J. 427. 

(9) 15 n. 11 . 

(10) 31 p. u. 18S4 Or. 


INDIAN OASES. 


979 


Vol. XV] 

JALAL-UD-DIN V. EMPEROR. 

condacted in the first Court, and that made 
appellate scrutiny all the more necessary. 
One example will suffice. The wounds 
ioiiicted on the complainant present the very 
remarkable feature of all being on one limb, 
and all except one or two scratches on the 
hand were on the left upper arm just below 
the shoulder—apparently where they could 
easily have been self-inflicted with a knife 
held in the right hand. On the other hand, 
the chances against all the wounds being 
infi.icted in such juxtaposition iu the course of 
a straggle in which several persons were 
engaged in hustling one another—witness 
the injuries received by complainant’s father 
Appaji (W. P. No. 4)—appear to be consider¬ 
able. It is also remarkable that none of the 
wounds is a stab, and most of them are cuts 
only skin deep. A searching examination 
of the medical witness on this point might 
have helped to clear the difficulty. The only 
answer elicited from him on the point is 
absolutely worthless. Again, the complain¬ 
ant seems to have said that he called for help 
when struck with the knife, and then the 
witnesses came from the neighbourhood ; 
while the witnesses appear to siy that the 
wounding began after they got there. 
These are matters not to bs liglitly passed 
over in a case of this kind. 

T, therefore, set aside the order of the 
District Magistrate dismissing the appeal, 
and direct that he do re lie.ir the appeal 
and dispo.se of it according to law. Pending 
farther orders by the District .Magistrate, 
the accused will remain on the bail already 
furnished. 

Appeal disinissed. 





N. tWfr. «. A.Lt. a., 

Hk’ 


PtfN'.l'AB CHrtiP COURT. 

CRfMINAr. RlCVIStON PKTITfOX No. 1153 

OF 1911. 

February 13, 1912. 

Present' —Mr. Justice Shah Din. 
JALAL-UD DIN—Con vicr—PETirroyEP. 

versus 

DMPEnOR—P rosecutor—Rkspondent. 

Forgenf — Evidence — IIa» hvritin>j expert—Expert evi. 
dence alone insnjjicient for conviction—Evidence of expert 


hoio Jar reliable—Penal'ttode (Act XLV of 18Q0), ss. 
467, 477— Evidence Act Cl of 1872), ss. 45, 47. 

It is very unsafe, as a general rule, to base a con¬ 
viction simply upon the opinion of an expert. 

PanchuMondal v. Emperor, 1 C. L. J, 385j 2 Cr. L. 
J. 311, Seri Kant v. Emperor, 2 A. L. J. 444; 2 Cr. L. 
J. 353, followed. 

The evidence of a person supposed to be acquaint¬ 
ed with the handwriting of another is not admissi¬ 
ble under section 47, Indian Evidence Act of 1872, 
if he does not state facts which, according to the 
explanation to the section, would make his opinion 
relevant. Similarly, the evidence of a witness who is 
not positive as to identity of handwriting is of no 
value. 

Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order 
of the Sessions Judge, Lahore, dated the 7th 
August 1911, confirming that of the Addi¬ 
tional District Magistrate, Lahore, dated the 
3rd July 1911, convicting the petitioner. 

Mes.srs. Jahl Din, Brij Ld and Nahi 
Bakhsh, for the Petitioner. 

JUDGMENT.—In this case, the petitioner 
Jalal Din, who was Head Establishment 
Clerk in the District Carriage Superinten¬ 
dent's Office, Lahore, from 26th August 
1910 to 3rd November 1910, has been con¬ 
victed in the alternative under section 4G7 or 
477, Indian Penal Code, in respect of two 
settlement Bills No. 523 (Exhibit P. 24) 
and No. 532 (Exhibit P. 5) for Rs. 17-3-0 and 
Rs. 30-3-0 respectively, and ho has been 
sentenced to four years* rigorous impri.son- 
ment, including three months’ solitary con¬ 
finement, on each count, the sentences to run 
concurrently. 

The petitioner lia.s denied throughout that 
the bills in question were prepared by him 
but the Magistrate and tlie Sessions Judge 
have acted, relying on tlie evidence of B. 
Ganesh Dasa, (P, \V. No. 1) Head Clerk of 
the District Carriage Superintendent’s Office, 
Lahore, Hira Singh (P. W. No. 9), Assistant 
Establishment Clerk in the same office, and 
Mr. Hardless, junior, an expert in hand¬ 
writing, that the whole of Exhibit P. 5 and 
a portion of Exhibit P. 24. which is encircled 
by a red line, are in the petitioner’s hand- 
writing; and l»o has aoc:)idingly been convict¬ 
ed of tlu! above mentioned offences in tlie 
alternative ii\ respect of eacli document. I 
have carefully gone tlirough the evidence of 
above-mentioned tliree witne.sses, who are 
relied on by the pro.secutiou, and I must say 
lliat, in my opinion, their evidence is not 
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Rufficlent to establish the petitioner’s offence 
beyond reasonable doubt. B. Ganesh Dass 
and Hira Singh are supposed to be acquainted 
with the handwriting of the petitioner and 
their evidence has been treated as relevant 
under section 47 of the Evidence Act in 
order to prove that both the bills, Exhibit 
P. 5 and Exhibit P. 24, are in his hand¬ 
writing. As regards B. Ganesh Uass, on 
referring to hi.s evidence, I find that he does 
not state any of the facts, which according 
to the explanation to section 47 aforesaid, 
would make his opinion as to the petitioner’s 
handwriting relevant. He does not state 
expressly that lie 1ms seen the petitioner 
write or that he has received documents pur¬ 
porting to be written by the petitioner in 
answer to documents written by himself or 
under his authority addressed to the petition¬ 
er, or that in the ordinary course of busines.s 
documents purporting to he written by the 
petitioner have been habitually submitted to 
him. His evidence ii not, therefore, of much 
value. Apart from this, ir. is noteworthy 
tl;at whereas this witness says that Exhibit 
P. G, whicli was also the subje-ct-matter of 
this prosecution, bears the initials of the 
petitioner, the Magistrate lias held this i.s 
not proved and has acquitted the petitioner 
in respect of that Exhibit. The evidence of 
B. Ganesh Uass does not, therefore, carry 
niuci) weight. 

Hira Singh (P. W. No. 9). no doubt, fries 
to support the prosecution, but hi.s statement 
is not very p* sitive, thougli from what he 
says as to having constantly seen the peti¬ 
tioner write, his evidence is relevant under 
section 47 of tho lOviclence Act. For in.stance, 
he says “Exhibit P. 24 is written lile the 
liaiul of Jalal Din. 1 suspect it of being his, 
also tlie initials, on P. 5, the handwriting .and 
initials seem to be his, but I am it<,uhtful about 
the i-andwriting. (Exliihits P. 22 and P. 23) 

] fl ink the hand and initials may he his.” 
Kviileice of this description is not of mucli 
value and is far fi’om sufficient even taken in 
conjunction with expert evidence for connect¬ 
ing the petitioner. 

The expert, Mr. Hardless, gives primn f ide 
strong reasons for liis opinion that Exldbit 
I*. .5 ai d part of Exhibit P. 24 are in tlie 
handwriting of tlie petitioner, but lie can 
exprcj-s no opini4 n n.s to whetliei- tlie initials 
on J'ixliibits P. l4 and P. G are cr are not in 
the fan.o hand. 'J he Magistrafo and the 


Sessions Judge admit that it may not b 
quite safe to convict an accused person on 
expert evidence as to handwritieg, but they 
say in this case the opinion of the expert is 
supported by the evidence of two other wit- 
ne.sse8 which is relevant under section 47 
of ihe Evidence Act. As I have shown 
above, that evidence is of no value at all, 
and, therefore, the conviction must stand or 
fall according as the evidence of the expert, 
as corroborated by ether evidence, is consi¬ 
dered sufficient or otherwise for proving the 
guilt of the petitioner. 

In Calcutta case, Panchu Mondal v. 
Emperor (1), it w«a3 laid down by a Division 
Bench that the evidence of an expert as to 
identity of thumb marks should be approach¬ 
ed with considerable care and caution, especi¬ 
ally where much depends upon such evidence. 
That ruling would apply with equal force to 
a case of this kind. In another case, Srikant 
V. Emperor (2), the Allahabad High Court 
held that to base a conviction upon the 
opinion of an expert in handwriting is, as 
a general rule, very unsafe. In that case, 
the expert whose opinion wa; not considered 
sufficient for conviction was one Hardless, 
very probably the .same gentleman, who has 
been examined in this case, and I am unable 
to hold in this case that his opinion ought 
to be considered as .sufficient for petitioner’s 
conviction. The following passage, which 
occurs in the judgment of the learned Judge 
of the Allahabad High Court, is significanf:—■ 

“As legard.s tho evidence of the expert, Die 
learned Counsel put before us, with great 
labour and pain.s and remarkable ingenuity, 
twenty-five different points of similarity, 
which he claimed could he found in Exhibit 
A., Exhibits B.. E.. Exhibit 'SV. 3, and Exhibit 
4, and all of which he pre.ssed upon us as 
points to be found in the handsvriting admit¬ 
ted to be tliat of the accused. His argument 
was that the concurrence of so many points 
of similarity between the Exhibits above- 
mentioned and the handwriting of the accus¬ 
ed had a cumulative force, which made any 
other inference than tliis impossible. * 

* * * * We gave full attention to 

what the witne.'^s Hardless considered a very 
strong piece of evidence, vtz., that the 
writing on the forgery was what he called 

cn 1 r. Ti. J. asr>; 2 Cr. L. J. 311. 

UD 2 A. L. J. -l-H; 2 Cr. L. J. 353. 
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‘ a heavy hand’and the writing in the'O’aeries 
was a light hand.” (This is a series of 
documents, which is admitted to be in the 
handwriting of Gopal Dass). 

This is too uncertain to act upon. It 
may well be that some person, whose hand¬ 
writing was ordinarily light, would carefully 
suppress that evidence of identity when he 
came to forge a document. # # * 

The real difficulty in this case is that the 
prosecution, although they made every 
attempt to establish that the writing of 
the forged Exhibits jg * * * like 

that of Srikant, have made no real attempt 
to show that Srikant is the only man in the 
bank who could have written the forged Exhi¬ 
bits, Having regard to our experience, which is 
that persons of similar education and employ¬ 
ment and also employed together have a 
strong tendency to assimilate their hand¬ 
writings, we feel that this is a serious lacuna 
in the case for the prosecution and that we 
have no alternative but to allow this appeal.” 

The reasoning employed in the above 
passage applies with equal force to the 
present case, and I hold that the evidence of 
the expert is insufficient for the conviction of 
the petitioner. 

I, accordingly, accept the revision and, set¬ 
ting aside the conviction and sentence of the 
petitioner, acquit him. 

Bevision allowed. 


LOWER BURMA CHIEF COURT. 

Criminal Revision Petition No. 191-B of 

1911. 

August 10, 1911. 

Present: —Mr. Justice Tsvoraey. 

PO HLAING— Applicant 

versus 

BA E— Respondent. 

Criminal Procedure Coda (Act V of iH9S), s. 195 — 
Sanction to prosecute—False comjdnint mnde to 
Police—Subsequent imjuirif and discharije of accused hy 
a }fagistrate. 

Though, as a rule, uo sanction is rcquire<l to pro* 
secuto for making a false charge to the Police, yet 
where, after tlie rejection of a complaint by tin* Police 
as false, tho complainant complains to a .Magistrate, 
who, after full imptiry, clischarges tlio accused, tl»e latter 
caunob prosecute the complainaut merely for tlio 
false charge made to the Police bub must obt;.in tho 
Magistrate’s sanction before prosecuting. 


Puti Rain Ruidas v. Muhammad Kasem, 3 C. W. N, 
33, distinguished. 

Petition for revision of the order of the 
First Class Head-quarters Magistrate, Maubin, 
who emsidered it unnecessary that sanction 
should be obtained for the prosecution of the 
applicant for an offence under section 211, 
Indian Penal Code. 

Mr, Kyoto Din, for the Appellant. 

Mr. Dawson, for the Respondent. 

ORDER.—Maung Po Hlaing of 

Ledaunggan, Pegu District, complained to 
the Maubin Police that he found a pony he 
had lost in the possession of Maung Ba E, a 
Pleader of Maubin and the Police accordingly 
took cDgnizince of an offence of theft against 
Ba E. It was then ascertained that Ba E 
had bought the pony openly from another 
man who called himself Po Hlaiug. The 
District Superintendent of Police rejected the 
case as false and the Districi. Magistrate 
agreed in this opinion. 

Before the Police investigation at Maubin 
was finished, the complainant, Po Hlaiog, 
had left Maubin and on 14th July 1910, 
preferred the complaint of receiving stolen 
property, an offence under .section 411, Indian 
Penal Code, against Ba E in the Dabein 
Sub-Divisional Magistrate’s Court. Ba B 
was summoned to Dabein but the Sub-Divi¬ 
sional Magistrate discharged him believing 
his statement that he bought the pony pub¬ 
licly. The Sub Divisional Magistrate express¬ 
ed no opinion as to Po Hlaiug’s bona /ides iu 
preferring the complaint. 

Meanwhile, on 17th September 1912, Ba E 
had filed a complaint against Po Hlaing 
under sections 211 and 38i, Indian Penal 
Code, in the Maubin Head-quarters Magi.s- 
trate’s Court. Evidence was recorded and 
Po Hlaing was eventually charged under 
section 211, Indian Penal Cod6. It was not 
till after the charge was framed that objec¬ 
tion was taken to the trying Magistrate’s 
proceedings on the ground that the prosecu¬ 
tion required the sanction of the Sub-Divi¬ 
sional Magistrate, Dabein, under section 195, 
Criminal Procedure Code. The Head-quar¬ 
ters Magistrate, Maubin, held that such 
sanction was unnecassavy because (1) the 
prosecution of Ba E at D.vbein ended before 
the prosecution of Po Hlaing at Maubin began 
and (2) because the District Superintendent 
of Police and the District Magistrate, Maubin, 
concurred in ordering the prosecution of Po 
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Hlaing under section 211, Indian Penal Code. 
The first is no reason at all and the second is 
not a ^ood one. 

It i.s idle to contend that the prosecition 
of Po Hlaing under section 211, Indian Penal 
Code, was merely in respect of a false charge 
made to the Maubin Police. The D.ibein 
Magistrate took cognizance after the Police 
investigation at Maubiu. 

The offence complained of had, therefore, 
become “an offence in relation to a proceed¬ 
ing in Court” and section 195 (b) of the 
Code of Criminal Procedure applied to it. 
The fact that Po Hlaing had previously made 

a similar complaint to the Police of another 

District is immaterial, 

I put the following case to the learned 
Counsel for the respondent. A woman X, 
lays a charge of rape against A. at the Police 
station. The Police after investigation re¬ 
ject the charge as false and order it to be 
struck off. Subsequently, A. complains to the 
Magistrate who afrer full inquiry discharges 
the accused. If A. could tlien prosecute X. 
without first obtaining the Magistrate’s 
sanction, the provi.sions of section 195, Crimi¬ 
nal Procedure Code, would be rendered nng-i- 
fori/ to a great extent. It is clear, I think, 
that A. would have to obtain the Magistrate’s 
sanction and could not prosecute X. merely 
for the false charge he had brouglit to tlie 
police. The present case is not essentially 
distinguishable from the hypothefical case 
which I have supposed. 

It would, no doubt, have been different if 
the prosecution under section 211 liad al¬ 
ready commenced before Po Hlaing com¬ 
plained to the Lhibein Magistrate. The 
Dabein proceedings would not in that case 
affect the power of the Maubin Magistrate 
to finish trying, the offence of which he had 
already taken cognizance. This is clear 
from the ruling in Puii Ii>nn Ruidas v. 
Mnhnmmad Kascm (1), cited by the 
learned Counsel for the respondent. Hnt 
that ruling is no authority for the view that 
sanction is unnecessary when the prosecution 
under section 211 is instituted after the 
ilagisterial proceedings (as in the present 
case). 

I think that tho sanction of tlie Dabein 
Sub-Divisional Magistrate or of the District 
Magistrate, Pegu, was necessary for Po 


Hlaing\s prosecution under section 211, Indian 
Penal Code. 

But, seeing that the objection was not 
raised till a very late stage of prosecution, 
I think that Ba B should now be given an 

opportunity of obtaining the requisite sanc¬ 
tion. 

I direct the prosecution of Po Hlaing shall 
be stayed for six weeks or until such earlier 
date as the requisite sanction may be ob¬ 
tained by the respondent, Ba E, from the 
Sub-Divisional Magistrate, Dabein, or the 
District Magistrate, Pegu. If sanction is 
obtained, the trial of Po Hlaing should pro¬ 
ceed from the point where it left off, the 
previous proceedings holding good. 


ALLAHABAD HIGH COURT. 
Criminal Revision Petixiom No. 130 or 1912. 

April 1, 1912. 

Present: —Mr. Justice Karamat Husain. 

Saij/id PAIYAZ ALI—Applicant 

versus 

Saiyid EWAZ ALI—Oppositp Partt. 

Cocfc r 0/ 189S). sn. 107, 

Uo—Jurisdiction. 

TJierc is nothing either in section 107 or in section 145 
of tho Criminal Proceiliiro Code, wliich would warrant 
the conclusions tljat proceedings taken under the 
former section, would pi'ccludc a Magistrate from 
proceeding under the latter. 

Criminal revi.sion from an order of the 
Magistrate, Pirst Class, of Muziffarnagar. 

Mr. R. Alston (with him Mr. Satya Ohandra 
Mnkcrji), for the Applicant. 

Mr. ir. Wailach (with him Mr. Ishaq 
Khan), for the Opposite Party. 

JUDGMENT.—Ewaz Ali and his son, 
Faiyaz Ali, have been quarrelling for some¬ 
time. Proceedings were started under 
section 107 of the Code of Criminal Procedure 
and both parties were bound down to keep 
the peace. That order was passed on Febru¬ 
ary I-lth, 1912. Afterwards an order was 
pa.ssed under section 144 of the Code of 
Criminal Procedure, prohibiting Ewaz AU 
trom collecting rents of the property in 
dispute. Faiyaz Ali also instituted a civil 
suit in respect of the property in dispute, for 
a declaration that be is in possession of the 
property and that he is entitled to it. The 


(1) 3 C. W. N. 33 
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Police, however, reported fchafe a dispute 
likely to cause a breach of the peace existed, 
concerning the property in question. On 
this, the Magistrate, on the 17th of February 
1901, declared Ewaz All to be in possession 
of it until he was evicted in due course of 
law and prohibited all disturbance of such 
possession until such eviction. Faiyaz Ali 
comes in revision to this Court and the main 
point taken is, that inasmuch as Faiyaz All 
was bound down to keep the peace under 
section 107 of the Criminal Procedure Code, 
the Magistrate bad no jurisdiction to pro¬ 
ceed under section 145 of that Code. I am 
not concerned with the merits of the case, 
with the fact that the proceedings taken 
under section 145 were proper or improper, 
I am only concerned with the question of 
jurisdiction, and I do not find anything 
either in section 107 or in section 145 to 
come to the conclusion that the proceedings 
taken under the former of the two sections, 
preclude a Magistrate from proceeding under 
the latter. I, therefore, reject the applica¬ 
tion. 

Application rejected. 


PUNJAB CHIEF COURT. 
Criminal Revision Petition No. 5 of 1912. 

March 9. 1912. 

Present: —Mr. Justice Kensington. 

JIT SINGH—Convict—PE cmONER 

versus 

EMPEROR— Prosecdtor—Respondent. 

Contempt of Court — Pcnul Ci"le ( Art XLV <>f ING )), 
s. 228— Criininul Procedure Code V <>/ 

cfs. 480 to 484. 

A coarso expression used by a litigant bat not aiU 
dressed to the Court can scarcely l>o treated as an 
intentional insult to the Court or an interruption of 
its jiroceedings, under section 228, Indian Penal Coile, 
even if the expression was actually overheard by the 
presiding olUcer. 

Litigants are bound to conduct themselves iii an 
orderly manner, but too much notice sliould not bo 
taken of a sudden lapse, during a moment of ex¬ 
citement, into language which is unfortunately too 
common among tlie lower class of rustics and ii not 
meant to be taken seriously. Wliore a litigant is 
detained and a<lojits a submissive attitud-^ wliou 
brought before the Court later after tlie excitement 
has worn off, a duo admonition or a petty hno at tho 
most is sufticionb for preservation of order. 


Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order 
of the District Magistrate, Montgomery, dated 
27th October 1911, confirming that of the 
Magistrate, 2nd class, at Depalpar, Diatricb 
Montgomery, dated 9ch October 1911, 
convicting the petitioner. 

Mr. Nand Lol, for the Petitioner. 

JUDGMENT.—This is an application for 
revision in respect of the petitioner’s convic¬ 
tion and sentence of Rs. 50 6ne for contempt 
of Court. It may be taken that the peti¬ 
tioner used a highly improper expression 
within the precincts of the Court, but for the 
reasons given by ray learned colleague when 
diiecting notice to issue, the case appears to 
be one in which discharge of the offender 
with a warning would have sufficiently met 
the requirements of sections 480—484, 
Criminal Procedure Code. 

The coarse expression used by the petitioner 
was not addressed to the Court but to bis 
adversary, and can hardly be treated as an 
intentional insult to the Court or interrup¬ 
tion of the proceedings, even if it was actual¬ 
ly overheard by the presiding officer, which 
appears doubtful. 

Litigants are bound to conduct themselves 
in an orderly manner, bub too much notice 
should not be taken of the sudden lapse, 
during a moment of excitement, into langu¬ 
age which is unfortunately too common 
among the lower class of ruf>tics and is not 
meant to be taken seriously. The petitioner 
was detained and adopted a submissive atti¬ 
tude when brought before the Court later 
after the excitement had worn off, and due 
admonition was sufficient for the preservation 
of order. At the most, a petty fine would 
have meant the necessities of the case. 

The revision is allowed. Petitioner’s fine 
of Rs. 50 is set aside and will be refunded if 
paid. 

Bevision allowed. 
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LOWER BURMA. CHIEF COURT. 

CiiiMiNAr, Revision No, 52 of 1912 

April 26, 1512. 

Presenti-^'Sir. Justice Hartnoll. 
SUBRAMONIAN CHETTY— Applicant 

Vc7'SH$ 

EMPEROR —Respondent 

Police Act rroflSGlJ.ss. 25, 2ii~Criminal Prccc 

itf 1 Vroperty by Oovenimcni — 

At achrnen of properly u,„ler Cu ll Court decree before 
attachmenf and proclamation hy Government. 

The Police seized certain property beloaging to two 

absconding accused vinder section 23 of the Police 

Act. The property, liowever, was not declared to be 
at the disposal of Govornnient under section 88 of the 

Criminal Procedure Code until 19th February 1912. 

of ni ‘ l’™P'=‘'ty *'> execution 

of !i 13 clec-cc uKuinst tl,e said aceused. The Ma-is. 

trate of tlie District refused to hand over the property 
CiHrCour“ ■ ““’'‘•■'"nont of tho 

• ‘’’“'■eluinent liad estahlisliod no 

riRlit to the property on 5tl, Octoher Ihll, and as the 

tl.o'ri,T, r'.'i a rijvlit to Iiave 

( h,. ■ 1 “ "i"- '.'“'•’T* «f jud-nient-debtors 

(ti e absconders) in It sold I,V tlm t'ivil Court tho 

Older of the District Muiristrate rofusii.s t" ’bund 
wrong “ Court for disposal was 

ORDER.—From tlie papers before me, it 
appears that the liouse of one Tin Ngan was 
searched on August 29, ISH, and .a large 
quantity of opium found. In connection 
with the finding of this opium. Tin Ng.an and 
one bit Hpaw absconded and certain pro- 

belong to them, was seized by 
the Folice. On September 2, 19H, V. M 

R. P. Suborraonian Chetty instituted a suit 
in the Sub-D.visional Court, IBas.sein, against 
i non lion and Chim to recoror Ra 1 (JOO 
due on a promissory-note. These person.^ 
seem to he the same as Tin Ngan and Sit 
llpaw. Subranionian obtained his decree 
on September 27. Ou September 2nd, he 
applied for an attachment before judgment 

Cbim’s property saying tliat 
thel olice had taken cliargeof this property as 
ownerless property and miglit confiscate the 
same as ownerless property. An ad uUernn 
attachment was ordered to issue. The 
attachment referied to certain moveable pro¬ 
perty. On the back of the attacliment order' 
the District Magistrate noted:—“This pro¬ 
perty is at present iu the custody of thj 
Police in a criminal case. It may have to 
be confiscated to Govermeut later ou The 


bouse is not to be opened on any account. 
If the Cbetty has any claims, they may be 
considered when the Government claims 
have all been fully satisfied.” Subseauently. 
an order of attachment was issued on the 
District Magistrate and the District Superin¬ 
tendent of Police on September 9th, under 
Order X3fT, rule 52 of the Civil Procedure 
Code. On the back of this ox’der of attach¬ 
ment is a note by the District Magistrate 
to the District Superintendent of Police as 
follows:— None of this property is to be 
touched until the Government claim is first 
satisfied. On October 4th, Sabramouiau 
Chetty applied for proclaraatio? and sale of 
the attached property. The Sub-Divisional 
Judge refused to take action until the matter 
had been settled by the District Magistrate 
or between the District Magistrate and 
Subramonian. The latter laid an appeal 
againsi; this order before the Divisional 
Court. This appeal is still pending. Ou 
November 23rd, Subramonian filed an ap¬ 
plication before the Sessions Judge setting 
forth the facts and a.sking that the District 
Magistrate be asked not to obstruct the 
process of the Sub-Divisional Judge’s Court 
and to net in accordance with the provisions 
of the Civil Procedure Code. On Septem¬ 
ber 2oth, proceedings were taken before the 
second Additional Magistrate, Bassein, to 
record evidence under section 512 of the 
Criminal Procedure Code and to take action 
under sections 87 and 8S of the same Code. 
No action was taken under .sections 87 and 88 
until December 4, when proclamation and 
warrants of attachment were ordered to be 
issued. The warrants of attachment were 
not returned until January Stb, when it was 
stated that the properties had been seized 
by the Police, and were in their custody and 
that the bailiff had a list of them. Suffici- 
eat time was not allowed in the first procla¬ 
mation, and so a fresh one was ordered to 
issue on January 16. It was, on February 
19th, declared to liave been duly published 
on January 17th, and on that date, the pro¬ 
perties attached were declared to be at the 
disposal of Government. The learned Ses¬ 
sions Judge has reported the matter for the 
orders of this Court. Notice was issued, ou 
Subramonian and the District Mag^istrate^ 
of the day fixed for hearing the matter. 
Subramonian appeared by Counsel, but the 
District Magistrate entered no appearance, 
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I should also add that on October 5fch, Subra- 
tnonian made an application to the District 
Magistrate setting out the facts and inter alia 
mentioning the attachment by the Sub- 
pivisional Court and saying as follows:— 
That petitioner was informed by the Sub- 
Divisional Judge that your honour objected 
to the attachment and sale of the goods and, 
therefore, refused to proclaim the said attach¬ 
ed goods to be sold in execution of the decree 
obtained by petitioner against the said 
Thon Bon and Chim. Your honour knows 
that no offence was committed by the said 
absconders with reference to the said goods, 
and the Police only took charge of them and 
reported the matter to you because the 
owners were absent.” The relief asked was 
that the District Magistrate might be good 
enough to withdraw his objection and ob¬ 
struction to the attachment and sale of the 
goods, or that if he still claims, on behalf 
of Government, to have interest in the pro¬ 
perty superior to that of the applicant, he 
would agree to the sale of the goods pending 
the decision by a proper tribunal as to the 
respective rights of Government and appli¬ 
cant to the money. The order passed by the 
District Magistrate was that he could not 
accede to the request as the claims of Govern¬ 
ment must be safeguarded. 

The 6rst point seems to be whether the 
Court can interfere in revision on the 
Criminal side as it has been asked to do. 
The application of October 5th before the 
District Magistrate and the order pas.sed 
thereon seem to me to constitute a proceed¬ 
ing within the meaning of sections 4d5 
and 439 of the Criminal Procedure Code, 
and I am of opinion, therefore, that the 
Court can interfere in revision. The seizure 
of the property of the absconders would 
appear to come under the provisions of sec¬ 
tion 25 of the Police Act. It has already 
been detained by the orders of the District 
Magistrate, though no proclamation has 

been issued under section 26. At the time 
of the attachment and application for 
sale, no action had been taken under tiie 
provisions of sections b? and 88 of the 
Criminal Procedure Code, and so no rights 
liad accrued to Government under the 
provisions of section 88(7). On the otlier 
hand, Subramotiian had, when he applied 
for sale of the goods, established a right to 
have the right, title, and interest of the 


judgment-debtors, or the aba^ionders in 
them sold by the Civil Court. I think 
that this is such a claim as is contem¬ 
plated by section 26 of the Police Act. 
As Government had established no right 
to them on October 5th, I thirjk that the 
order passc^d by the District Magistrate on 
that date is incorrect. It may be argued 
that subsequent to that date, that is 
February 19, Government has established 
Its right to them, which establishment 
snould be allowed to override Subramonian’s 
claim. But, in my opinion, to allow this 
would be unfair and inequitable, for, if the 
goods had been sold in October by process 
of the Civil Court and the proceeds drawn 
out by Subramonian, there would have 
been nothing in December to attach under 
section 88. As Government had no right 
to the goods on October 5th, and as on 
that date Subramonian had established a 
certain right over them, I am of opinion 
that the order of the District Magistrate 
then passed was wrong, and that the order 
to be passed now should be the order that 
should have been passed then. I accord- 
ingly set aside the order of tho District 
Magistrate of October 5th, a-.d direct 
that, on t)ie application of the Sub-Divi¬ 
sional Court, he do hand over the goods 

aUached by that Court to that Court for 
disposal. 

Order set aside. 


UPPER BURMA JUDICIAL COMMIS- 

SIGNER’S COURT. 

Criminal Revision Petition No. 685 of 1911. 

March 14, 1912. 

I*r€SP7it:~lsiv, Shaw, J. C. 

NGA SAN MYIN— Applicant 


1-0/ 0 


EM PE ROR—Opposite Partv 

\ of JS9k/ 360 
■iih—Ordvr nude,■ section 470 , to be mndc-^ 

Deposition u) ir,t„e:^:<cs hoiv (o h? rend nnd concctrd 

Evidence Act read 

over and corrected, lehether adnussHde 

yionl.-i in.d.r section 476, Cumiuk.! Proceduro 
Code. slioun l»c ...ado at, or soon after, the conclu¬ 
sion of the judicial luoceedingsi referred to in tlift 

Section. 

is the duty of a Judgo or Magistrate to read or 

to have read over to witnesses their recorded deiiosi- 
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tions with ri view to correct any errors which may 
require correction not only in his own prcsouco and 
liearln}? bnt also in the presence of the accused aitd of 
his Pleader, so that the latter may have an opportuni¬ 
ty of checking; their correctness 

A stateniCTit not read over and corrected as afore¬ 
said is not taken iu accordance with law and, there¬ 
fore, is not admissible in cviilence aj'ainst the person 
makin;; it. 

Mr. 8(171 \Va, for the Applicant. 

Mr. 11. M. Liifter, for the Crown. 

JUDGMENT.—The applicant was a 
witness for the defence in a Criminal Regular 
Case before the District Magistrate. He wag 
examined on the 29th August 1911 and tlie 
District Magistrate pronounced judgment in 
the case on the same day On the 18t!i of 
September following, the District Magis* 
trate made an order under section 476, 
Criminal Procedure Code, directing the 
applicant to be arrested and sent before a 
Subordinate Magistrate on a charge of 
giving false evidence under section 193, 
Indian Penal Code. Those proceedings are 
now stayed pending the result of this applica¬ 
tion. 

It is contended tliat the Magistrate's order 
under section 470 was bad and ought to be 
set aside for two reasotis; because it 

was made twenty days after the conclusion 
of the case in which the alleged false evi¬ 
dence Nxas giveti, and because the 

applicant’s deposiliou wa.s not read over to 
him in the presence of the accused or his 
Advocate, or even in the presence of the 
Magistrate as required by section 360, 
Criminal Procedure Code, aud was, therefore, 
inadmissible as evidence of the alleged false 
statement. 

The subject of interference by the High 
Court in revision with an order passed 
under section 476, Criminal Procedure Code, 
and the circumstances, under which such 
interference is proper, were explained in Nya 
Pufv U V. King’Efnpct-or (1). 

On the tirst point raised by the applicant, 
there has been some conflict of opinion. It. 
is sufficient to refer to the Full Bench case of 
lieg/t 8iugh v. Emperor (2), where it was 
held that an order under section 476, 
Ci iininal Procedure Code, should be made 
at, or soon after, the conclusion of the judicial 
proceeding referred to in the section. 1 do 

(1) U. n. r. 1007 09, I. Cr. I’ro. 1; (»Cr. L. J. 23. 

(2) 11 C. W. N. oUtS; 34C. 6r>l; 5 C. L. J. 008j 0 
Cr. L. J. i>08i 2 M. L. T. 208 (F. B.). 


not think it necessary to go further into 
the question here, because 1 find that on the 
1st of September, the District Magistrate 
ordeied some preliminary inquiry’* to be 
made by the Police with a view to proceed¬ 
ings under section 476, and the order in 
question was made after the receipt of the 
Police report. Although I do not think 
that section 476 contemplates a Police in¬ 
vestigation, it cannot be said, in the fore¬ 
going circumstances, that the Magistrate 
onli'^ thought of proceeding against appli* 
cant under the section after 20 days. 

Ou the second point, the application is 
supported by an affidavit to the effect that 
the deposition was read over to the appli¬ 
cant by the Be/ich Clerk in the verandah 
of the Court House and not iu the presence 
of the Magistrate or the accused or his 
Advocate And the Government Prosecutor, 
who has been heard in support of the order, 
admits that, according to information received 
from the Magistrate, the affidavit is correct 
adding, however, that applicant and the 
Clerk were in view of the accused and his 
Advocate. He further admits that what oec- 
tiou 360, Ciiminal Procedure Code, evidently 
requires is that the deposition should be read 
over in the hearing of the accused or bis 
Advocate. 

The practice followed in recording the 
applicant’s deposition, has been the subject 
of several High Court decisions, e g., Kama^ 
chitiathan Cheffg v. King E/npeior (3); 
Mohendra Eath Mister v, Empetor (4); Jyotish 
Chandra Miikerji v. Emperor (6). In all 
these cases, it meets with condemnation. 
Manifestly, it is a gross infraction of the 
plain provisions of section 360, Criminal 
Procedure Code. It is the business of the 
Judge or Magistrate in Burma to record 
the statement of the witness, and it is, there¬ 
fore, his business to correct any errors which 
may require correction. He cannot do this 
efficiently unless the deposition is read over in 
his presence and bearing. The section further 
requires that this shall be done in presence 
of the accused or his Pleader obviously with 
tlie view' that the accused or bis Pleader 
may have the opportunity of checking the 
correctness of the deposition. The reading 

(R) 2S M. ^108; 2 Cr. L. J. 750. 

(1) 12 C. \\\ N. 84.5; 8 Cr. L. J. 110. 

to) 30 C. 955, 14 C. \V N. 82; 4 Ind. Gas. 41C; 10 
Cr. Ij. j. 581. 
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over of the deposition is as important as 
the recording of it, and it is not permissible 
to hand over the business to a Clerk to carry 
out in a verandah or elsewhere while the 
Judge or Magistrate proceeds to examine 
another witness or do something else. Even 
if the verandah or other place were within 
hearing, the attention of the presiding ofllcer 
and the accused and the Advocate would be 
enagaged on the business then before the 
Court, and they would not be in a position 
to notice what was read over or what correc¬ 
tions were made. 

There is a further special reason why 
the practice in question cannot be allowed, 
namely, that section 91 of the Evidence Act, 
makes the record of a witness’s statement the 
only evidence of that statement, and under 
section 80 of tl)e same Act, it is admissible 
only if it was taken in accordance with law. 
It is from this point of view that the 
illegality of the practice arises in the present 
case. 

In directing the applicant’s prosecution 
on the basis ot a deposition recorded in the 
manner described, the District Magistrate 
clearly exercised an improper discretion. 

The order passed under section -IVO is set 
aside. 

Order set aside. 


CALCUTTA HIGH COURT. 

Criminal Appkal No. 5'jS of 1911. 

^ December 19, 1911. 
rresent: —Mr. Justice Ilaringtoii and 
Mr. Justice Brett. 

LALAN MALLIK and others —AcctrsED 

—Appellants 

versus 

EMPEROR— Opposite Partt. 

Approver—ICridcHce—Con-ohomt ion—Conje.-^sion to 

private person—Evidvnee Act (I of 1872), s. 133. 

On the night of the (Hh-Tth of Decotnher, a large 
gang of (lacoits made an attack on the house of li. 
Jiefore they could cllcct their piu-po.se. the neighbours 
came up and lhedacoiC:j were driven off. One of them, 
L., wat(, however, captured. He made a confession on 
the spot to a private person giving the names of some 
of the dacoits. As a result of tl.e confession, .somo 
daeoits were captured. J. wa.s captured on Pehruary 
18 and he afterwards turned iuforiner. /.. had inadu 
a long detailed confession giving an account of the 
dacoity to a lirst class Ulagistrate on December 9, 


but subsequently on April 20, he retracted the con¬ 
fession: 

! iield, that, in all cases depending on the evidence of 
an informer, the degree of support that the evidence 
required must depend on the amount of the credit in 
each particular case to be attached to the informer, 
that the confession of L. was ample evidence to corro¬ 
borate Che approver, and that the convictions of the 
dacoits were legal. 

Appeal against the order of the Sessions 
Judge of Faridpur, dated 19fch June 1911. 

Babu Gout Ghaudra Pal, for the Appellants. 

Mr. A. Caspersz, for the Crown. 

JUDGMENT. 

Haringtcn, J. —In this case, the nine ap- 
pellaut.s have been convicted under sections 
395 and 396 of the Indian Penal Code, and 
have been sentenced to ten years’ transporta¬ 
tion each. The Assessors agreed that Lallan 
and Pajani were guiltj^, but, while acquitting 
the remaining seven prisoners, they express¬ 
ed the opinion that the deposition of the 
approver was true, bub were doubtful as 
to whether he had given the names of the 
dacoits correctly. They also expressed an 
opinion that Lallau was caught red-handed, 
and that the confession which lie made on 
the spot was made to a piivate person and 
was not obtained by force. 

Ihe learned Vakil, who appears for the 
appellants, has taken us at very great length 
through ihe evidence of upwards of fifty 
witnesses who were beard in the course of 
the case. His object in doing so is not 
clear because it is conceded by the learned 
A akil that it has been established, without 
any sliadow of doubt, that the occurrence 
took place, and that the only question is 
whether the evidence of the approver has 
been sulliciently corroborated to make it 
safe to uphold the conviction. 

The facts timt were accepted by the Judge 
and the As.sessor.s are that, on the night 
of the 0th-7th of December last year, a 
large gang of dacoits made an attack on 
Bistoo’s liouse at Mirgi. Bistoo and another 
man were sleeping in a varandali. They 
were assaulted aud the dacoit.s en¬ 
deavoured with an axe to break into the 
house. Before they could effect tlieir pur¬ 
pose, the neighbours came up and there 
was a fight' and toe dacoits were di'iveu off* 
but Miey were not driven off until tliey had 
used a gun which was earned by one of 
tliern. Bistoo and several other persons re¬ 
ceived gun-shot wounds, a man named 
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MaLadeo beingr so severely injured that he 
died of the effects a short time afterwards. 
One of the dacoits, a man named Lallan,* 
fell into a hole near the bank of a kkal as 
he was runninj? away and was captured by one 
Ahmed and two other persons and brought 
back to Bistoo’s godown. There he gave 
the names of certain other members of tl\e 
party of the dacoits. While he was doing 
this, a chowkidir was sent away to lay the 
first information. As a result of the infor¬ 
mation received from Lallan, efforts were 
made to arrest the persons whose names he 

had given; but, they were not to be found 
in their villages. Not till the IGth of 
December, was Biswanath arre.sted, then on 
the 18th, Gour Charan was brought by his 
father and Ganga Charan was caught, on 
the 29th Pocha Mandal was captured, on 
January .Srd Sajani, on January 25th, Reaj- 
uddi, on February 7th Bepin, on February 
Joih, Jagadish, who afterwards turned in¬ 
former, and, in the early part of March, 

the last prisoner Nabadwip was taken into 
custod}'. 

A great deal of the evidence which was 
read dealt with the events that took place 

when the attack was made in Bistoo’s house, 

but no single one of the dacoits was identified 
during the attack because they had taken 
the precaution of arranging their pitgris 
60 as to conceal their faces and it was on 
the capture of Lallan that it was possible 
to ascertain the names. With regard to 
Lallan, it should be noticed that he appears 
to have disclosed no defence at all until 
April 20th, 1911, when before a first class 
Magistrate, he stated that he went to a fair 
and that he was seized by persons he did 
not know on his way back. He had already 
made to that same gentleman, on December 
Jtb, 1910, a long detailed confession giving 
an account of the dacoity. 1 entirely dis¬ 
believe the story about his return from tlie 
wela. If there was any truth in it, it would 
have been stated at once, and Lallan would 
not have taken time from December to April 
to think out tlie story. I have no doubt 
it was an invention concocted as soon as he 
regretted having made the confession which 
he did as to bis proceedings in the dacoity. 
Tliis confession is ample evidence to cor¬ 
roborate the approver and his couviclicn 
must be affirmed. 

Another of the appellants, Sajani, has 


made a confession which has been accepted 
by the Assessors and it is ample evidence 
' to corroborate Jagadish’s evidence against 
mm. The law as to an accomplice’s evidence 
is clearly and explicitly laid down in section 
133 of the Evidence Act, which provides 
lhafc an accomplice shall be a competent 
witness against an accused person and that 
a conviction shall not be illegal merely 
because the evidence of the accomplice is 
uncorroborated. In the present case, there¬ 
fore, to justify the appellants in asking us 
to set aside the conviction, they must show 
not only that there is no corroboration but 
that the Judge, taking all the ^evidence to¬ 
gether, was wrong in acting on it. Now, 
the informer Jagadish was arrested on the 
ISch of February. He made his statement 
on the 20th. It is a very long and detailed 
statement and is one which it is extremely 
unlikely that he would be able to invent. 
When Jagadish went, into the witness box, 
he narrated his story in a way which com¬ 
mended itself to those who heard him giving 
the evidence. He gave the names of no 
fewer than 19 persons, some Hindus and some 
Muhammadans. They were inhabitants of 
different villages and although Reajuddi, 
Pocha Mandal and Bepin suggest that there 


was enmity between themselves and Jagadish, 
there appears to be no evidence to support 
the suggestion nor does there appear to be 
any reason whatever for Jagadish’s desiring 
to implicate any one of tlie particular persons 
whose names he had given. He described 
how the eight people, amongst whom were 
Sajani and Lallan, assembled in his bari 
and how they went on to Budhai Mandal’s 
gulli, where 11 other persons were waiting, 
amongst whom were the other seven out 
of tlie nine appellants. He deaciibed 
their progress to Mirgi, mentioned 
their sitting down at a place for smok¬ 
ing and cutting a bambr-o from a bamboo 
budge, and the fact that they passed persons 
on the road with whom words were exchang¬ 
ed, and gave details of the attack on the 
house and his movements after the failure of 
the attack in detail, which bears on its face 
the impress of a true story. He said that 
he got a warning from Mofizuddin after the 
dncoity that Lallan had been captured and 
that lie had given the names. Lallan’s state¬ 
ment as to the persons, who took part in 
the dacoity, made in the godown gives the 
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names of all tbe appellants excepting Pocha 
Namasudra and Ganga Oharan,—bat the 
former’s name is given in his statement 
made to the Magistrate. It has been argued 
by learned Vakil for the appellants that 
Lallan did not give the names when he 
was brought back to Bistoo’s godown, 
but that his statement is the result of a later 
consultation between the Police officers. 
The only ground on which the suggestion is 
founded is that there is a discrepancy between 
the daffadar and the the chowkidar as to the 
event of the evening. The chowkidar says 
that he was sent away to lay the first in¬ 
formation while the witness Buzlur was 
writing down the information as to the 
names of the dacoits which he was obtaining 
from Lallan. The daffadar says that when he 
arrived, he saw Lallan in custody of the 
chorokidar in Bistoo’s godown, and that 
he fat that time heard that a state' 
ment of Lallan’s had been written down. 
Now, would that discrepancy justify the 
inference that the alleged statement by 
Lallan is a concoctionp It is quite possible 
that the daffadar may have made a mistake 
as to the presence of the chowkidar when he 
arrived, but that the names were given 
directly aft er the dacoity by the captured 
dacoit is, I think, clear from the fact that 
when the chowkiuar laid the first information, 
he mentioned the fact that the captured dacoit 
had given the names of those woo had come to 
coniraitthedacoity. Now, ih\fichowkidar clearly 
staited very shortly after the occurrence, and 
it is quite impo.ssible to suppose that at 
that time there was a conspiracy between the 
Inspectors, who had not yet arrived on the 
scene of the occurrence, to make out a false 
list and say that Lallan had given it; an<l, 
moreover, though Lallan denied, on April 
20th, that he had made any statement to Baz- 
lur Munshi, yet be had maile on .January 9th 
to a Magistrate a confession implicating, 
with one exception, the same people wliose 
names he is .said to have given to liuzlur. To 
my mind, the theory that the names might 
have been concocted by tlie Inspectors and 
made up afterwards entirely breaks down 
because from the first information wliicli was 
laid long before the Inspectors cime, it 
appears tliat Lallan did mention who the 
dacoits were. It has been contended that his 
statement is iiiadraissible on the ground that 
was in the custody of the Police when it 


was made: but I do not think that was the 
case. He bad been captured by private 
persons and was in their charge in Bistoo’s 
godown. I am inclined to think the argu¬ 
ment for the Crown that the chowkidar was not 
allowed to know what names were given, so 
that there should be no ground for saying 
Lallan was in his custody when he made bis 
statemant, is well founded. We have, there¬ 
fore, the circumstance that directly after 
the occurrence, the names of the dacoits were 
given by a man who was engaged with the 
party, and that those names and the statement 
made by Lallan with respect to the 
occurrence agree with the evidence sub- 
sequently given oy the informer. Sajani’s 
statement, also made on the 5th of January 
while implicating himself, gives not only the 
names given by Lallan but those of Pocha 
JVIandal and Ganga Charan as well; though 
there is authority for saying that confessions 
subsequently withdrawn are not evidence 
apinstany one except the persons who made 
them yet they can be taken into considera¬ 
tion by the Court under section 30 of‘the 
Evidence Act; and it is impossible to dis¬ 
regard the fact that, immediately after the 
occurrence, the names of all the appellants 
except Ganga Charan were given and a 
story was told which agrees with the evidence 
of the accomplice. Then of the two oonfes- 
Hions made before the Magistrate, that of 
Lallan implicates all the appellants except 
Ganga Charan, and that of Sajaui all the 
appellants, and there is no evidence of any 
circumstance which would induce both b'ajani 
and the informer to falsely accuse Ganga 
Charan. Besides these circumstances, there is 
evidence that 5 out of the 19 persons named 

namely, the appellants Lallan, Heajuddi and 

feajani with two other persons who are not 
before the Court, were seen together by Subdar 

Hossain just before the dacoity; and another 

witness, h.adem Sikdar, also saw 7 out of the 
19, whose names have been given, .sitting 
close together just before dark on the day 
of the dacoity and out of these seve'n 
Reajuddi, Bepin, L.ilan and Sajani are 
am>ngstthe appellants on the record No 
lea.sm was allegetl first as to why either 
L iUin or Jagadisli or Sajani sliould give the 
narnesof these particalai individuals, for there 
wa, no evulence that there was any quarrel 
or i l-feelinff between them. It is only late 
in the proceedings that there is a suggestion 
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that they are named because of an ill-feeling: 
against the Namasudras. There is a strik¬ 
ing circamstanee that JagadisH says that he 
got a letter from Mozuffudin stating that 
Lallan had been captured, and he had given 
the names of the dacoits. It was, therefore, 
• known to one member of the gang at least 
that the names of the dacoits had been 
given. It is to be observed that it is not 
stated that the name of this or that particular 
person was given by Lallan, but merely 
that he gave the names of the persons who 
took part in the dacoity, and then there is a 
very significant fact that all the persons whose 
names were given at once disappeared from 
their houses. I think myself that all these 
circumstances sufficlenily support the 
evidence which Jagadish has given. In all 
cases depending on the evidence of an 
informer, the degree of support that the 

evidence requires must depend on the 

amount of credit in each paticular case to 

be attached fo the informer, i have pointed 
out circumstances in thi.s case whicli lead 
me to think that the story that the informer 
is telling is a true one and that view is 
8 trengthene<l by the impression tliat was 
obviously made on the assessors by the 

informer when he told liis story. Then, on 
the case generally, there has been no attempt 
to strengthen it by exaggeration or by pro¬ 
curing the false witnesses. It would have 
been quite easy, I have no doubt, to get 
persons to come and give evidence as to 
seeing the members of tlie gang t«ogether 
or it might Imve been possible to adduce 
false evidence of identification in the village 
at the lime of the attack and to improperly 
strengthen the case by metliods wliicli are 
not unknown in this country. There seems to 
me in tliis case to have been a studious 
avoidance of anything which savours of 
bolstering up the case. I have no doubt that 
tlie evidence given is perfectly true, and that 
the eppellatit.s before tlie Court were a danger¬ 
ous body of robber.s. 

With respect to tlie sentences, although 
the attack on llio house failed and tlie 
daoils were unable to appropriate any pro- 
peity, yet, neverthcles.«, the offence is a 
veiy seiiuus one because fire-aims were 
cairifd by one, at least, of (lie robbers, and 
tlioso Hre-aruis there was no hesitation in us¬ 
ing. Several persons have been wounded, 


more or less seriously, and one man has baen 
murdered. Under these circumstancas, I am 
quite unable to say that the Judge exercised 
bis discretion wrongly in passing the seotenoes 
he did. The result is that the appaal is dis¬ 
missed, and the convictions and sentences are 
aflSrraed. 

Brett, J. —I agree. 

Appeal (lismissed. 


LOWER BURMA. CHIEF COURT. 
Criminal Revision No. 351-A op 1911. 

February 5, 1912. 

Fresefii: —Mr. Justice Twomey. 
EMPEROR— -Prosecutor 

versus 

KYA. SONE—AccusEiy. 

Penal Code ('Act XLV of I860;, $. 2l4^Illegal 
gratificnlion—Offer of moneij tofortst subordinatefornot 
proceeding with a compoundable nffejice - Burma Forest 
Act (Burma Act IV oj 1902;, » 62. 

A. liad a Hconso uadoi* tlio Furrna Forest Act for 
one saw-pit but worked two saw-pits. B., a forester, 
discovered this breach of the rides and told A. that 
he would be prosecuted. Whereupon .1. ofFeroci him 
Ils. 5 not to jiroceed w’itli the case. 

The offence of working more saw.pits than were 
covered by the license was compoundablo under the 
Forest Act; 

//c'M, (1> that the offer of Hs. 5 to B. did not 
amount to an olfoiice under section 214 of the Penal 
Coilo; 

(2) tliat the fact that 73. was nob anthorizod to 
compound the offence, did not make any difforenco. 

.TUOGMENT.—The accused had a license 
under the Burma Forest Act for one saw-pit 
but woi ked two saw-pils, A forester discovered 
thi.s breacli of the Forest Rules and fold the 
accused that lie would be prosecuted for it. 
Tlie accused thereupon offered R.s. 5 to the 
forester as consideration for not proceeding 
further with the case. For this, the accussd 
has been fined Ra. 50 under the Indian Penal 
(^ode section 21-t (last paragraph) by the 2nd 
Class Township Magistrate, Hlaingbwe. 

The Township Magisirate and the District 
Magistrate (svho examined the case in re¬ 
vision) ovei'looked the explanation to sec¬ 
tion 21-Jf and the provisions of section C2, 
Buima Forest Act. The forest offence com¬ 
mitted by (he accused was compoundable 
under the latter section, and the offering of 
the sum of Rs. 5 was, therefore, not an offence 

under section 214 of the Indian Ponal Code, 
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It is true that the subordinate to whom the 
offer was made was not empowered to com¬ 
pound the offence. But that makes no differ¬ 
ence. Instead of instituting^ a prosecution, 
ho should have returned the money and 
informed the accused as to what forest 
officers are empowered to compound forest 
offences. 

No one appears in support of the convic¬ 
tion, tboug’h the District Magristrate was 
asked to give notice to the Conservator of 
Forests in order that the Government Advo¬ 
cate might be instructed to appear in sup¬ 
port of the conviction and sentence, if that 
course was considered necessary. 

The conviction and sentence are set aside. 
The fine will be refnnded. 

Conviction set aside. 


Criminal revision by the Local Govern¬ 
ment against an order of the Sessions Judge 
of Mirzapur, 

Mr. A. E, Bybes (Government Advocate) 
for the Crown. 

JUDGMENT.—The attention of the Court 

has been called by the learned Government 

Advocate to the case of King-Emp-ror v 
Qanga, charged with an offence under sec¬ 
tion 392, read with section 75 of the Indian 
Penal Code. 

The offence is said to have been commit- 
ted on the 13th of March 1910. Two 
men have already been convicted as liavino- 
been concerned in the offence. Ganga was 
said at the time to have absconded and the 

case proceeded without his appearance in 
Court. 


ALLAHABAD HIGH COURT. 
Criminal Revision PEriTio.v No. l-iO op 1912 

April 13, 1912. 

Present: — Sir George 'inox, Ivt., Jinlge. 
EMPEROR —AppLiCrtNT 

tersHS 

GANGA —Opposite Partp. 

Criminnl Procedin-e Code (Act Po/lSDS). .««. ]77— 
Offence eommitfed at n i.htre in British India—Snhsc- 
quent tcatiH/'er to an lndei>;nd>'fit State ~-Jitria<l!ction 
of Court of ttie idace—'I'errilori'il jnri<dicti"ti of Shifr. 

A. coinmittc'U an ofEonco wittiiii t!.o local limits of 
thu Sessions Court at ^[irzapnr. SaUscijiiCMit ro tlio 
commission of the offence, the place u hcro tlie offence 
had boon committed was transfen-ed to the Nativ.. 
State of Benares. A. was a IJriiish Indian subject and 
never ceased to be so. Since th** e mimission of tin* 
ertrno, he resided in British ten itorv: 

//c/d, that the Sessions Court of Mii’^i ipur h id 
jurisdiction to try the offence. 

Mahahir v. Kiivj.Emperor. 1 1 Itrl. (’as. 5S.">: 8 L. 
J. 6.30: 12 Cr. L. .1. 401; 33 A. 57S and Kiiia-Emperor 
V. Ham Xaie.sk Simjli, 1:3 fad. Cas. 021: 0 A. L.J. .jl- 
34 A- 118 ; 13 Cr.Ij J. 160, relied upon. 

The judicial |»3\vor of every Indepeadeut .State cx- 
temls to the punishment of all t)tfenees ai^aiast th-- 
iMimicipu! laws of tlio Stale by whomsoever com- 
mitteJ within the territory, als) to the punishmime of 
all such offences by its subjoct.s wheresooper com- 
initted. 

The jurisdiction of the Mofn<sil Courts <lep,Mids 
upt)u the oft’eiice havin'; been cotumirted withiti their 
local limit.s. 

Hnrsee Mahapntro v. Dinobando, 7 0. 523; 9 C. b. U. 
93, relied upou. 


So far as I can learn from the papers which 
have accompanied the record, he was arrested 
within the Bengal Presidency as being a per¬ 
son without any ostensible means of liveli- 
hold. He found his way to prison at Mymen- 
singh. Prom this prison he was sent for, it 
does not appear by what authority, and pro¬ 
duced before the Joint Magi.^trate of Mirza¬ 
pur. The Joint Magistrate inquired into 
the case falling under section 392 of the 
Indian Penal Code, The inquiry began on 
the 6th of November 1911, and ended in the 
committal to the Court of Session for trial on 
the 4th of December 1911. 

The Sessions Judge of Mirzapur, holding 
tliat the .Joint Magi.strate had no jurisdiction 
to ituiuire into the case, and that his Court 
liad no jurisdiction to try the case, directed 
tint Ganga be returned to the custody orthe 
District Magistrate and treated for the pm-, 
pjse of this ciiarge as a prisoner of the 
Benares State in custody in British territory. 
U is with this onier that the learne,! Ge^ 
venirnent Advocate asks this Court to inter- 
fere. 

The attentim of the learned Judge wa® 
directel to the case of Mahabir v. Emperor 
(1), also to the ciso of y. h tresk 

Singh (2) and lastly, to the case of 7^/np,■>ro^• 
V. Lichmi (3). 

In all these c.ses, this Court lieU that the 
I? itish Coart hil .inris:Iie-,i >]i ti trir t'.,o 

,i3Mll,.i.ras.3St. 12 C... I.A. 
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several cases concerned. The learned Jadge, 
howerer, considered that those cases could 
be distinguished from the present on the 
ground that the cases above cited re¬ 
lated to persons who had been cora- 
niitted to the Court of Session before the 
1st of April 1911, the date on which certain 
parganas of the District of Mirzapur were 
constituted a State and granted to the Raja of 
Benares. He doubts their force as prece¬ 
dents in the present case when the ac¬ 
cused was not arrested until the 8th 
of October 1911, and the case was not 
instituted against him until the same 
date. Section 177 of the Code of Criminal 
Procedure of 1898 enacts that every ofiFence 
shall ordinarily be inquired into and tried by 
a Court within the local limits of whose 
jurisdiobin it was committed. The sections 
which follow, 178*189, do not take the pre¬ 
sent case oat of section 177. At the time 
when the offence was committed by Ganga, it 
was an offence committed “within the 
local limits” of the jurisdiction of the 
Magistrate of the District of Mirzapur; 
and, as a necessary result upon the 
arrest, the case would, in the ordinary 
Ciurse, have been committed to the Court of 
Sessions as ilirzapur. It matters little to 
what place the offender betakes himself after 
he has committed the crime. To take an 
ordinary instance, an accused commits an 
offence within the jurisdiction of tlie District 
Magistrate of Mirzapur, he absconds, remains 
in hiding for a year or more, passes through 
several districts in tlie course of hi.s (light and 
is eventually aire.sted for that offence within 
the district, say, of the'2 l-Pergunnahs. Upon 
his arrest, he is, as a matter of course, upon 
proper request made, transferred to the Court 
of Mirzapur, his case investigated there, and 
if it is committed to tlie Court of Session 
that Court proceeds to try and pronounce 
judgment in the ca.se. No question can arise 
as to jurisdiction. 

In the present case, the offence was an 
offence against Britisli Indian law com¬ 
mitted by Gatiga at a time when he 
was a British Indian subject at a place 
which, at the time when I he crime was com¬ 
mitted, wa.s within the local jurisdiction of 
the ^lirzapnr Courts. It l.as never been said 
that Ganga has at any time since he commit¬ 
ted the crime ceased to be a British Indian 


subject. So far as the record goes, he has 
apparently since the crime resided in British 
territory up to the time he was produced 
before the Courts of Mirzapur. The mere 
accident that from the 1st of April 1911, the 
spot where he committed the crime has ceased 
to be British territory, appears to me quite 
irrelevant. 

Wheaton in his Elements of International 
Law saysThe judicial power of every 
Independent State extends to the punishment 
of all offences against the Municipal laws of 
the State by whomsoever committed within 
the territory, also to the punishment of all 
such offences by its subjects wheresoever 
committed (Edition 1866, p. 179). To the 
same effect is Philliraore’s International Laiv, 
3rd Edition, Vol. I, p, 216. According to 
Mr. Mayne^ in his Criminal Law, 3rd Edition 
page 956, the jurisdiction of the Mofussil 
Courts depends upon the offence having been 
committed within their local limits.” «ee 
Hursee Mahapatro y. Dinohundo (4). 

To hold otherwise would lead, it seems to 
me, to endless complications and might 
re.sult in very serious miscarriages of 
justice. 

f>o far as the present case is concerned, the 
jurisdiction of the Mirzapur Courts, which 
may be said to have commenced with the 
commission of the offence, has neitlier been 
suspended nor unbroken. 

1 , therefore, set aside the order of the 
learned Sessiors Judge of Mirzapur, and 
direct him to try at an early date the prison¬ 
er Ganga, who has been committed to him 

for the offence for which he was commit¬ 
ted. 


( 0 7C. 523j9C. L. R. 93. 


Order set aside. 


LPPRR BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

CriaiiNAi, Rt:visiON No. 694 of 1911. 

March 21, 1912. 

Present- —Mr. Shaw, .T. C. 

MI NGWE— Applicant 
versus 

MI CHIT —'Respondent. 

CHmiiutl Procedure Code (Act V of 1898), «. 195— 
Pcuixl Code (Act XLV of ISQO), ss. 182, 211— 
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charge of theft mads to PoU-.e-Complaint against in. 
form-int under sections 182 anrf 211, Indian Penal Code 
j-No sanction necessaryfor proceeding under 8ection2ll 
Indian Penal Code-Duty of Magistrate--Same jacts 
constituting offences under more than one section —Pro- 
ceeding to be with respect to the more serious offence 

Where a giveu set of facts constitutes an offence 
under more than one section of tho Indian Penal 
Code, proceedings should be taken with respect to the 
more serious offence. 

^ The offence of making a false charge of theft 
m an information laid at a Police station falls not 
only under section 182 but also under section 211, 
Indian Penal Code, and as sanction is not necessary 
m order to proceed against the informant under 
the latter section, a Magistrate should proceed 
under that section wlien the complaint is under both 
sections, viz., under sections 182 and 211, Indian 
Penal Code. 

A jierson who makes a false charge on more than 

ono occasion is responsible for his act on each 
occasion. 

Mr. S- Mukeriee, for the Applicant. 

Mr. J. 0. Ch^itterjee^ for the Respondent. 

JUDGMENT.—It is admitted before me 
that respondent, Mi Chit, on the 24.th June 
last, laid information at the Police station, 
chargingr applicant. Mi Ngwe, with theft 
of her jewellery. On the 30th July, the 
Police reported that the information was 
false. 

On the 3rd August, the applicant made 
a complaint to the Senior Magistrate, pray¬ 
ing that process might issue against re¬ 
spondent on charges under sections 182 and 
211, Indian Penal Code, with respect to 
the information. The Senior Magi.strate 
transferred this complaint to the Additional 
Magistrate for di.sposal. 

On the 10th August, respondent made a 
complaint to tlie Senior Magistrate identical 
■with her previou.s information to the Police. 
The Senior Magistrate transferred this com¬ 
plaint also to the Additional Magistrate for 
disposal. The Additional Magistrate post- 
poned proceedings on tho applicant's com¬ 
plaint and inquired into the respondent’s 
complaint. In the end, on the 2.5th S?p- 
tember, he discharged the applicant and 
classified the case as false, and reporteJ that 
as he had come to this conclusion, he thoag'ifc 
it unfair to the respondent that he should 
inquire into the applicant’s complaint. 

The District .Magistrate held that either a 
complaint from the Police Authoritie.s or their 
sanction was necessary to a prosecution under 
section 182, Indian Penal Code, and, there¬ 
fore, the Magistrate could not proceed unless 
the applicant applied for and obtained the 


necessary sanction. The Additional Magis¬ 
trate thereupon discharged the respondent. 

Applic-int comes here in revision on the 
ground that no sanction was required to a 
prosecution under section 2U, Indian Penal 
Code, with respect to the information which 
respondent laid at the Police station on the 
24th June. It is only necessary to read sec¬ 
tion 195, Criminal Procedure Code, to see 
that this objection must be sustained. But 
there have been several rulings to this effect 

of which the following may be mentioned:_ 

Government of Beng d v. Ookool Ghunder 
ChowJhry, (1) Puti Ham Ruidas v. Mahomed 
Knsem (2) and Empress v. Jagat Ghunder 
Mozumdar (3.1. 

Intentionally making a false charge of 
theft against some one in an information laid 
at a Police station, no doubt, comes within 
section 182, but it does more. It also comes 
within section 211 and is, therefore, a very 
much more serious case than tho cases given 
in the illu.strations to section 182, in which 
the information does not amount to an offence 
under section 211. The ordinary rale is that 
where a given set of facts constitutes an 
offence under more than oue section of tho 
Indian Penal Code, proceedings should be 
•with respect to the more serious offence. 

Hence, in the present case, it was for the 
Additional Magistrate, on receiving applicant’s 
complaint, to proceed on the more serious 
charge, that is, on tlie charge falliog under 
section 211, and, as no sanction was neces¬ 
sary to such proceedings, the respondent was 
improperly discharged. 

The learned Advocate for the re.spoadenb 
before me has attempted to argue that as 
the respondent repeated her information in 
her complaint to the Magistrate of the 10th 
August, the alleged false charge should be 
coiisiderel to have beau one male to a Ma¬ 
gistrate ail, therefore, to require sanction 
under sar.i)i 195 (1) (6). But I am of 
opinion th it this coubentiou isuab sustain- 
able. A miu may make a false charge on 

m:)re than ono occasion, and, if he djes s), he 
13 rasponslble for what he did ou each ’oc¬ 
casion. 

Under section 4:37, Criminal Procedure 
Code, I direct that the District Magistrate 
by Iiimself, or by some Siboriiuate Magig, 

(l) 2i W. H. 41 Cr. 

{2) 3 C. W. X. 33. 

(313 c. w. N. m. 
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trate, make farther inquiry into the com¬ 
plaint of the applicant on which the respond¬ 
ent was discharged. 

The Additional ifagistrate’s report of the 
25th September was a proper one to make, 
and the District Magistrate should not direct 
the Additional Magistrate to make the further 
inquiry now ordered. 


LOWER BURMA CHIEF COURT. 

FULL BENCH. 

Criminal Revi.sion Petition No. 318.B 

OP 1911. 

November 21, 1911. 

Tresent-.—^\v Charles Fox, Kt., Chief Judge, 

ilr. Justice Haitnoll and 
Mr. Justice Twomey. 

EMPEROR —Petitioner 


versus 

SHEIKH A H M E D— Respondent. 

Crimauil Procedure Code {Act To/1898), s. 19o_ 
Sanction to prosecute—Folse chnnjc noule to* the Police 
at o Police station—I'ennf Coilc (.-IcI XLi' of 1800) 

Nu judicial sanction is icquired in oidei- to nroso. 
cnto a person for layiuft a false charge at a Polico 
station. 11,010 is no necessity in such a ca^c to 
hold a preliminary Magisterial iiKpiirv. 

Mr. lliginbotham. Assistant' Governmeut 
Advocate, for the Crown. 


[Idl2 


Magistrate would not affect the proceedings 
now pending. 

The District Magistrate’s sanction is dated 

iQii 1911. On the 15th June 

1911 petitioner filed a complaint before the 

Sub-Divisional Magistrate. This was dis¬ 
missed on the 17th June after complainant 
was examined and the Police papers read. 

There is a considerable body of authority 
that before an order to prosecute for a false 
charge is made, the person, ^ho made the 
original ^ charge, should bo offered an 
opportunity of supporting it or abandoning 
it The facts in Queen-Empress v. Sham Lall 
^1 j and in Jogendra Nath Mooherjee v. King 
Emperor (2) are very similar to those of 
the present case. See also Emperor v. Tula 
\3) and the cases cited therein. I do not 
think there is any justification for a hard and 
fast rule such as these authorities lay down. 
There are cases no doubt when Magistrates 
granting sanction should be guided by the 
principle underlying these decisions but 
this should not, I venture to think, be the 
invariable rule. 

I agree with the opiniora expi'essed by 
the learned Judges in Jogendra Nath 

Moo](e7‘jee s case (2). There ia no authority of 
this Court on the point. 

In view of this body of the authority, I 

lefer to a Full Bench the following ques¬ 
tion:— 


ORDER OF REFERENCE TO A FULl 

BENCH. 

Sheikh Ahmed laid information at 
Police station charging one Kader Gum 
with theft of a goat. The Police aft 
inquiry classed the case as false and su 
nutted it to the District Magistrate for san 
tion to prosecute under section 211. Tl 
District Magistrate wrote on the repo 
Sanctioned.” This sanction is had in la 
as it does not comply witli the provisioi 
of section 195 (-1). Again notice, though m 
legally essential, is generally proper. Tli 
petitioner only asks tiiat tint sanction shoul 
be revoked. 


So far as tho prosecution for laying a 

false information to the Police is concerned 

no sanction is necessary ami lliere in nJ 
sufiicient ground for interfering with tlioso 
proceedings at all. Moreover,' the setting 
aside of tlie sanction granted by the Dietricb 


Is it legally essential that a person, who 
has laid an information to the Police, 
which, after inquiry, is held to be false and 
who has then filed a complaint before the 
Aiagistrate, which is also dismissed under 
section 203 as false, he given an opportunity 
of proving his complaint to the Magistrate 
by producing evidence, before he can be pro¬ 
secuted under section 211 of the Indian Penal 

Code in respect of his information to the 
Police.*^ 

JUDGMENT. 

Twomey, J.—The following reference has 

been made by Mr. Justice Robinson sitting 

as a Court of Criminal Revision. 

Is it legally essential that a person, who 

has laid ao information to the Police, which,' 

after inquiry, is held to be false and who 
(1) 14 C. 707. 

Ij IOC. W. N. 158i 2C.L.J. 228; 2 Cr. 

J. oi5. 

(.3) 29 A. 087; A. W. N. (lS07) 195; 4 A. L. J. 47J; 6 
Or. L. J. 42. 
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has then filed a complaiofc before the Ma^is- 

trate, which is also dismissed under section 203 
as false, be gi yen an opportunity of proving 
us complaint to the Magistrate by producing 
evidence, before he can be prosecuted under 
section 211 of the Indian Penal Code in 
respect of his information to the Police?” 

Sheikh Ahmed made a charge of theft at 
the Police station against Kader Gunny. 

-the Police investigated the charge with the 

result that the case was not sent up for 
trial and was classified as false by the 
Magistrate having jurisdiction (as required 
by the Local Government’s Police Depart- 

of 1908). Meanwhile, 
Sheiah Ahmed had petitioned the Sub-Divi. 

sional Magistrate representing that the Police 
were not dealing properly with his informa- 
tion and that he was afraid the Sub-Inspector 
might spoil the ca^e” and the Sub-Divisional 
Magistrate had thereupon examined the 
J olice papers and. treating the petition to 

him as a complaint of an offence, had dismissed 

It under section 203 of the Code of the 
Criminal Procedure on 17th June ISll It 
seems doubtful whether Sheikh Ahmed in- 
ended his petition to be treated as a com- 
P amt. It mentions no accused and does not 
ask for proce.«8 to issue. He probably 
esired only that the Magistrate should inter¬ 
fere in the conduct of the Police investigation, 
bubsequently on fhe 9th August, the District 
Superintendent of Police applied to the Dis- 
trict Magistrate to sanction the prosecution 
of the informant. Sheikh Ahmed, under sec 
tion of the Indian Penal Code, for bring- 
ing a false charge of theft and the District 

Magistrate wrote the word “sanctioned" on 

tbe application. No sanction is necessary for 
a prosecution under section 211 in respect of 

?v * Police. The 

District Magistrate’s order sanctiouing the 
prosecution had no judicial effect. 

Sheikh Ahmed applied to the Sessions 

sanction under sec- 

hon 195 (6) of the Code of the Criminal 
Procedure. The learned Sessions Jnd-o 
rernarked that tl.e District Jlagistrate’s 
order was not a sanction under section 195 
and that no sanction is necessary wlien llie 
alleged false charge has been made tj tlie 
Police. But in view of certain rulings of 
Indian High Courts, he was doubtful whe¬ 
ther ill a case of this kind”, the complainant 
is entitled to have Magisterial inquiry held 
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into his complaint before he can be prosecuted 
under section 211. He. therefore, referred 
the q lestion to the Chief Court for orders 
under section 438 of the Code of Criminal 
Procedure and Mr. Justice Robinson then 
made the reference now under consideration. 

In the Indian cases which have been cited,' 
the alleged offence under section 211 was 
committed in or in relation to a proceeding 
in Court. Section 195 of the Code of 
Criminal Procedure, therefore, rendered sanc¬ 
tion necessary in those cases and the Courts 
were at liberty to consider the question 
whether a Magisterial inquiry into the truth 

of the charge is a necessary preliminary to 
such sanction. 

But in the present case, the prosecution 
is for laying a false charge at a Police station 
aad as no judicial sanction is required for 
such a prosecution, the question stated in the 
order of reference does not properly arise. 

It is clear that no preliminary Magisterial 
inquiry is necessary as a preliminary to a 
prosecution for a false charge to the Police. 

The learned Sessions Judge expressed the 
opinion that tlie subsequent complaint to the 
ilagistrate made no difference, and did not 
refer for orders tlie questiou whether a 
prosecution for a false charge to the Police 
will lie when the false charge has afterwards 
been repeated in a cimplaint to a Magistrate. 
This question is not raised in the order of 
reference and we are not cilled upon to de- 
cide it. 

The papers may be returned to Mr. Justice 
Robinson with a copy of this order. 

Hartnoli., J.— lu my opinion, an answer to 
the reference is nob necessary to the decision 
of the cise and consequently one cannot be 
given. The facts have been set out by my 
learned cjlleaTue, Mr. Justice Twomey. If 
sanction is necessary under section 195 (5) 
of the Code of Criminal Procedure, none 
exists ao sn^.i ciu only be given by the 
Sub-Divisional Magistrate or the Court to 
wliioh the Sub-Divisional Magistrate is sub¬ 
ordinate which, under section 195 (7), is the 
Ses.sion3 Court since the Sib-Divisional 
Magistrate possesses first class powers and 

so the proceedings would be bad on that ac¬ 
count. 

If, on the other hand, such sanction is not 
necessary, the questiou equally does not 

Pox, C. J.—I also think that the questiou 
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referred does not really arise in the case 
and that, consequently, it should not be an¬ 
swered. 

There has been a rulinff of this Court viz,, 
liaung Fo Hlaing v. Maung Ba E (4,), which 

bears on some of the remarks of the learned 
Sessions Judije. 

(4) 5 Biu-.L T. llli 15 lad. Cas. 981; 13 Cr.L.J. 565. 


CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 795 of 1912 

July 11, 1912. 

Frese7it: —Mr. Justice Carudulf and 
Mr. Jnstice Imam. 

SHASHI BHUSHAN GUPTA 
CHOWDHURIT anp ANorflEit—P etitioners 

veraus 

EMPEROR —Opio.site Party. 

Bengal Local Sclf-Governmetd (IH IS. C. of ISS.5) 
s. Hi-C}tnnnel~rroi>crtg nf in-ivatc ticrson—Jlow carl 
be brought under District ISoard. 

A district Board can only biiii" a private channel 
under its control and administration by inakin'> an 
agreement with tlic person in whom the pronortv 
in any ebaiinol is vested, under section 76 of the 
Jjcnfjal Local Sclt-GoviM iunent Act. 

\Vhcro a District Hoard had a certain private chan, 
iicl entered on its books and had spent some money 
oil its up.kec[i: 


GDRUDEEN TAILT V, MUTTH SEB7AT. 

ment by the trying Magistrate in which it ia 
pointed out. that there is ou the record the 
evidence of the Overseer to the effect that 
the District Board has the channel on its 
books and has spent some money on its up¬ 
keep. We doubt whether that is Bufhoient to 
bring the channel, which is admittedly the 
private property of the petitioners landlords, 
under the control and administration of the 
District Board for the purposes of the Bengal 
Local Self-Government Act of 1885. 

Under section 76 of that Act, a District 
Board may agree with the person in whom 
the property in any channel is vested to 
take over the property therein, and after 
such agreement may declare, by notice in 
writing put up therein or near thereto, that 
such channel has been transferred to the 
District Board. Thereupon the property in 
the channel becomes vested in the District 
Board and it has in future to be repaired and 
maintained out of the District Fund. In 
this way only, so far as we can see, can a 
private channel be brought under the control 
and administration of a District Board under 
the Act. 

Now, there is nothing on the record before 
US to show that there has been any such 
arrangement between the owners of this 
channel and the District Board, and it 
seems to us that, in these circumstances, it 


Held, that, this was not sulUcieut to bnii«>- tin 
channel under tin; coutiul ami adiniiustratiou of tin 
District Bo.'iid, and that tlio persons ercctim 
Heirs ami fi.sliinn; in it, M'itli the permission of tin 

owners, committed no offence against tiio DistricI 
Board s b^ e-laws. 


Rule against the District ilagistrate of 
Noakliali to show cause why the conviction 
of the petitioners for having obstructed a 
channel sliould not be set aside on the ground 
that there is nothing to show that the channel 
in que.stion is in the control and under the 
administration of the District Board. 

Babus D. L. Kasfgir and Frohodh Kumar 
Das, for the Petitioners. 

JUDGMENT.—This Rule was issued on 
the District Magistrate of Noakiinli to show 
cans© why the conviction of tho petitioners 
for having obstructed a eliannel should not 
he set aside on the ground that tlitre is 
nothing to show tliat the channel in question 
is in the control and niuLi the udiuinistra- 
tion of the District Board. 


No one appears to sliow cause; but the 
District Magistrate has submitted u state- 


is scarcely possible to maintain that the 
petitioners have by erecting weirs and fishing 
in the channel with the permission of the 
owner's committed an offence against the 
District Board bye-laws. 

The Rule must, therefore, be made abso* 
lute and the fines, if paid, will be refunded. 

Rule made absolute* 


LOWER BURMA CHIEF COURT. 

FULL BENCH. 

Criminal Revision Petition No. 23-B op 1912. 

May 13. 1912. 

Present-. — Sir Charles Fox, Kt., Chief Judge, 
Mr. Justice Hartnoll, Mr. Justice R obinsou, 
Mr. Justice Parlett and Mr. Justice Young. 
GURUDEEN TAIL Y—Applicant 

vei'sus 

S. MUTTU SERVAI— Respondent.^ 
Workman'.-i Drench of Contract Act {XIII of 1859)—“ 
Jurisdiction after the expiration oj term of contract or 
completion of work — Preamble—Object of the Act to 
punish teorkmen who receive advances and then break 
their contracts to work. 
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In a case under the Workman’s Breach of Contract 
Act, where either the work has been completed or 
the term of the contract has expired, a Maffistrato 
has jurisdiction to entertain a complaint under sec¬ 
tion 1 and to order ro-payment of tho advance under 
section 2 of that Act. 

InreAnmoori Sanyasi, 28 M. 37;2Cr. I,. J. 149, 
dissented from. 

One object of tho Act may have been to provide 
against workmen a speedy remedy for employers who 
have made advances on account of work; but 
the main object was, as tho preamble shows, to pro¬ 
vide for tho punishment of workmen who have taken 
advances and have fraudiiltntly broken their con- 
tracts to work. 

_ The impossibility of a master bem/» able to exor¬ 
cise tho option of dcmaudiiig an order from a 
Magistrate ordering a workman to perform the work, 
does not affect his right to ask for an order for tho 
re-paymont of the advance and subsequently for an 
order for the workman's punishment by imprison- 
ment if ho fails to comply with tho order. 

Mr, Holker, for the Applicant. 

Mr. K. B. Banurji^ for the Respondent. 

ORDER OF REFERENCE TO A FULL 

BENCH. 

On 4th October 1911, complaint was made 
that Gurudeeu Tely had, on 5th October 1908, 
received an advance of Rs. 200 on a con¬ 
tract signed by him to work as a mill cooly 
and bring fifty other coolies to woik for 
complainant from 1st January to 31st De¬ 
cember 1909; that lie absconded and neither 
worked nor supplied coolies, and that com¬ 
plainant was unaware of his whereabouts till 
shortly before the complaint was laid. 

Respondent admitted signing the contract 
and also admitted its teems, save tliat he said 
he received only Rs. 150 and undertook to 
supply only twenty coolies; but he alleged 
that he worked for tliree niontl.s and thereby 
cleared off the amount of liis advance. 

Tlie Magistrate found foi' tho complainant 
on the facts and ordered tlie respondent to 
return Rs. 200 to the complainant within 
seven days. 

Respondent applies for revision of this 
order on the grounds (1) that he is only a 
contractor and the Act i.s not applicable to 
him, and (2) that as the term of the contract 
had expired and the work had been performed 
before the complaint was made, the Magistrate 
had no jurisdiction under tlie Act. 

The first ground is untenable. Even if 
respondent were merely a supervisor of other 
coolies, he raiglit still be a workman or 
labourer within the meaning of the Act, .see 
Maung Tun v. Fazil Kadre (1). Rut the 

(1) U. 13. R. 1904-1905, 1; 1 Cr. L. J. 551. 


contract clearly stipulates, and the respond¬ 
ent hirnself admitted, that he was to work 
with his own hands. 

In support of the second ground, the case 
In re Anusoori Sanyasi (2) is quoted, it 
was there held that section 2 of the Act 
only applies when the work is uncompleted 
when the complaint is made. If the work 
has been completed when the complaint is 
made, the Magistrate has no jurisdiction. 
In the course of the various judgments de¬ 
livered, the following remarks occur:_ 

“An ernployer by doing the work himself 
or employing a third party to do it loses his 
right fo proceed under the section.” 

* * * # # 

The plain object of the Act is to provide 
a speedy remedy when the work is not dene.” 
***** 

“The section pre-supposes that at the time 
the defaulter is brought before the Magis¬ 
trate, the complainant has an option either to 
demand back the advance, or to get an order 
to have the work completed. But if the 
work has been already completed, complain¬ 
ant cannot ask for an order to have it com¬ 
pleted. He has, therefore, no option, and 
the condition pre-suppo.sed by section 2 does 
not exist and the remedy by the Act cannot 
be applied.” 

I fiud that this ruliug has not always bean 
followed. Thus, in Queen Empress v. Juno 

(3) , the report of which is not available but 
which is quoted at page 10 of Jagtiani’s 
Workman’s Breach of Contract Act, 1905 
edition, where a Magi.'Strate refused to enter¬ 
tain a complaint on the sole ground that the 
complainant had got the work done through 
other agency before filing the complaint, it 
was held that it is only where the employer 
has allowed the workmen, with whom he 
originally contracted, to complete the work, 
even after the time agreed upon has expired, 
that no prosecution will lie against them 
under Act XIII of 1859. 

In Earsing p 70 S(\d tyingh v. K.ing-Efnperor 

(4) , of the two learned Judges composing the 
Bench, one held that "the remedies under 
section 2, Act XIII of 1859, are interlocked 
and interdependent, and if one has lapsed, 

(2) 28 M. 87; 2 Cr. L. J. U9 (F. B.). 

(3) Shul Satkir Court <V. Rule No. 53, dated 2Sth 
OftoI.ei- 1901. 

(4) 12 C. W. N. 8C9; 8 Cr. L. J. 134j 7C. h. J. 312- 

v5 C/. 1028# ^ 
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the other has lapsed also,” the other held a 
different view, and, in the course of his judg¬ 
ment, says as follows:— 

‘I cannot see why the expiration of the 
term of the contract should deprive the 
complainant of his right to exercise his option 
of asking for the recovery of the money he 
advanced. The option between the two reme¬ 
dies is that of tho complainant and not that of 
the person complained against and the fact 
that one remedy would be infructuou?, does not 
seem to me to deprive liim of the other. 
I consider that the complainant's right to 
recover the money ho has advanced continues 
till it is re-paid to him, subject to tlie effect 
of the Limitation Act of which there is no 
question here.” He expressly dissented from 
the ruling in Rho hi Bnksh v. "MotiJ-d Johorl 
(5) that the term of the contract having 
expired, tho contract cannot be specifically 
enforced and the money recovered under the 
Act before a Magistrate, but the Bencli being 
divided in opinion, that ruling was followed. 
It has also been dissented from by tl)i3 Court 
in V. N. damasaivnti Pdfai v. A. Amanadar 
(0), where the complaint wa.s made, thoush 
tlie re.^ipoiulent diil not appear before the 
ilagistrate before tlie term of the contract 
expired. To this extent, therefore, (he Madras 
ruling is inapplicable to this }*jovinco. In 
the present case, however, tlie cmplaint was 
i.ot made till long after tlie term of (he con¬ 
tract liad expired, and if the Madias and the 
earlier Calcutta casts be f illowed, tho Magi.s- 
trato had no lurisdiction to entertain tlio 
complaint. Those rulings are based upon 
file principle quoted above that “the renu'dics 
under section 2 are interlocked, aud if one 
lias lapsed, the other has lapsed also,” and 
this appears to have been inferred from the 
fact that section gives the complainant an 
opiioii between two remedie.^. It is argued 
that the Act applie.s only so long as this 
option is capable of being exercised: inasmuch 
as section 2, where alone the option is men. 
tioiud, refers to a stage of (ho proceeding.s 
when the workman has already been brought 
before the AEagistrate, tlie logical conclusion 
is that unless at the time (he deLulter is 
brought before tho Magistrate tlie option 
still exists, the remedy by tlie Act cannot be 
applied. This Conr’t has already tlecided 
against this sweeping conclu.sion where the 

io) n (’. W. N. 247; 5 i'v. L. J. CG. 

(G) 4 L. ]i. K. 270; H C'r. L. J. 47U. 
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complaint has been made, but the respondent 
has not appeared, before the expiry of the 
term of the contract. J. am doubtful whether 
in other cases, too, it is sound. Supposing 
that the contract is for repair.s ^ a house, 
and that before the defaulter can be brought 
before tho Alagistrate, the house is burnt 
down: I find nothing in the Act to indicate 
that this deprives the unfortunate employer 
of the benefit of a summary order under 
section 2 to re-pay the advance. Nor can I 
.see that where the work is of an urgent 
nature, such as, e.j?., repairs to a roof in the 
rainy season, the employer, if he wishes to 
proceed under the Act, is bound to leave the 
repairs undone until lie can trace and produce 
before the Magistrate a rogue who has 
swindled him; nor that if he gets the repairs 
done by somebody else, he thereby deprives 
himself of the right of laying a complaint 
under the Act and asking for an order for 
re-payment, of his advance. 

Reading section 2 as a whole and together 
with the rest of Mie Act, I think the words 
at the option of the complainant” in sec¬ 
tion 2 are iuserted for the purpose of making 
it incumbent ou the Magistrate in cases, 
where it is pos.sible to order either a refund 
of the advance or peiPermance of tlie work, 
to comply with the wish of the complaiu.ant 
in tlie matter. But for these ivords, the 
initter vvouM rest with the Magistrate’s 
discretion; their insertion merely takes away 
that discretion. 1 doubt whether their in¬ 
sertion was intended to imply that iu cases 
wlioro, for anj' reason, it is not fea.sible to 
order tlie completion of the work, the com- 
plaiiinrit loses his right to proceed under the 
section to obtain an order for the ro payment 
of the advance. 

The objects of the Act are clear from the 

pt eamble, namely, to prevent loss and incon¬ 
venience sustained by employers from fraudu¬ 
lent breaches of contract on the part of 
Workmen wlio have received advances; to 
supplement, by a summary remedy, the 
employers’ wholly insufficient remedy by 
suit fur damages, and to punish persons 
guilty of such breach of contract. To place 
on section 2 tlie narrow construction contend¬ 
ed for, would, I consider, largely defeat these 
objects and render the Act in many cases 
migatoiy for the purpose of proteoting and 
assisting those per.sons whom it was intended 
to protect and assist. 
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As, however, there is in applicant’s favour 
a decision of a Fall Bench of the Madras 
High Court, under section 11 of the Lower 
Burma Courts Act, VI of 1900,1 refer for the 
decision of a Bench or of a Full Bench, as 
the Chief Judge may direct, the riuestion:— 

“in a case where either the work has been 
completed or the term of the contract has 
expired, has a Magistrate jurisdiction to 
entertain a complaint under section 1, and 
to order re-payment of the advance under 
section 2 of the Workman’s Breach of Con¬ 
tract Act?” 

OPINION OP THR FULL BENCH. 

Pox, 0. J.—In my opinion, the answer to 
the question referred should be iu the 
affirmative. With due respect to the 
opinions of the learned Judges of the Madras 
High Court iu the case of Annsoori Sanyasi^ 
in re (2), quoted in the reference order, 
it appears to me that they have read 
into the Act a provision which is cer¬ 
tainly not expressed in it, and which 
does not appear by necessary implication to 
be involved in anything expressed. 

One object of the Act may have been to 
provide a speedy remedy for employers 
against workmen who have taken advances 
from them on account of work, bub the main 
object was, as the preamble shows, to 
provide for the punishment of workmen who 
have taken advances and have fraudulently 
broken their contracts to work. 

The impossibility of tlie master being able 
to exercise the option of demanding an 
order frora the Magistrate ordering tlie 
workman to perform tlie work, does not 
appear to me to affect his right to ask for 
an order for the workman's punisliment by 
imprisonment if he fails to comply with the 
order 

Hartnoli, J.—I concur. 

Rohinson, J. — I concur. 

Parlett, j. — 1 concur. 

Young, J. —1 concur. 


CALCUTTA HIGH COURT. 
OftiMiNAL REvtsro.v Pbtitio.v No. 752 op 1912. 

July 4, 1912. 

Present'. —Mr. Justice Oaruduff ani 
Mr. Justice Iruam. 

JOGABANDHU SHAHA ani> another^ 
First Party—P sriTiONEas 

versus 

RAJ KUMAR ROY CHOWDHURY and 
OTHERS—Second Party—Opposite Partt. 

Criminal Procedure Cod-3 (Act V of 1898^, s. 145 — 
Decree of Civil Court not inter partes— Posaea- 
sion under auch decree—Jurisdiction oj Magistrate to 
declare opposite parti/s 2JOSsession. 

\Vliere the first party was put in possession of dis¬ 
puted property under a decree of a Ciril Court, which 
was not ono against the second party: Heldy that a 
Magistrate had jurisdiction, in a proceeding under 
section 145 of tho Criminal Procedure Code, to declare 
the possession of the second party. 

Rule against the order of the Assistant 
Magistrate of Ohandpur, dated May 14th, 
1912. 

FACTS.—This was a proceeding under 
section 145 of the Criminal Procedure Cole. 
Both parties filed writbeu statemeuts. The 
second party stated that the land in dispute 
was given to!them by a Civil Court decree in 
1910 and the first party obtained an ex pxrti 
decree for the same just before the iusbibubion 
cf these proceedings agiinst a third party, 
and when the peon wn giving p>S3es)ioa to 
the 1st party and a fe.v huts were bsiug 
erected, the .second p.irty protested an I no 
further acts of posse.ssion took place. Theso 
facts were admitted by both sides. 

The learned Assistant Magistrate a®ter 
stating the facts proceeded as follows in his 
judgment: — 

‘‘The question seems rather difficult to 
decide. The effect of decrees against third 
parties has been the subject of conflicting 
decision.” {^Gordon Sims v. Johurry Lai 
(1); Krista Alhadini Dasi v. Radha Syim 
Ponday (2); Bloomfield v. Qangudhar Knndic 

( 3 ).] 

“On considerations of equity, I think the 
second party, who were in possession from 1910 
till the institution of tliese proceedings, uho 
were not even aware of the ex parte decree 
dispossessing them, not being made a party 
to those proceedings, should be maintained 
in possession till a proper decree has been 
obtained against them. 

(1) 5 C. W. N. 503, 

(2) 7 C. W. X. 118. 

(.3) 4 C. L. J. 502; 4 Cr. h. J, 503, 



ICOO 


INDIAN CASES, 



ALLAH SINGH V, BRINDABAN. 

“l accordingly make aa order in their 
favour.” 

The first party moved the High Court 
against this order and obtained this Rule. 

Babu Kriianta Kumm Eose^ for the Peti¬ 
tioners. 

Babu Atnlyn Charan Bose and Bipin 
Chandra Bose, for the Opposite Party. 

JUDGilENT.—In this case a Rule was 
issued on the opposite party to show cause 
•why an order under section US, Criminal 
Procedure Code, made in tbeii favour should 
not bo set aside on the ground that the 
petitioners had been put in possession of 
the property under a decree of a Civil Court. 

As, however, the decree in question was 
not a decree against the opposite party, there 
is, in our opinion, no ground for interference. 
I he Rule was in fact issued under tlie mis¬ 
apprehension that the decree of the Civil 
Court nas binding on the opposite party. 

The Rule is discharged. 

Bide dischavijvd. 


POWER BURMA CHIEF COURT. 
Criminal Miscellaneous Arplication No S 

OP 1912. 

March M. 1912. 

Present: —Mr. Justice Parlett. 

Sardar ALLAM SINGH— .Applicant 




BRIN DAB AN— Respondent. 

Crintiuni Vrr>ccd’tri‘ L'oth' {Art V n) 1898 ), .v. 52G_ 

Ti>in.<jvf of case —Adjnunt me nt—Acr used—Pi-opcv idacc 
for. 

'I'liougli section (h) only iiiakos ifc obligatory to 
]v»st pone a ease \\ hen notiJieafion is maile (o the t'oiirt 
bi loie eonuneneenient ol' the hearing, yet when it 
appears tliat a Jiilc ajipHcation lor* transfer is 
alMiiit to bo inaoc, it uoahl usually bo Well for the 
Magisirate. at any stage, to grant a icasonable time 
to I'tiable it t(» bt‘ nnide. 

is the acconniiodation provided in ('omis for 
persons accused of Cl iniinal oITcmiccs and it is entirely 
an act of indulgence on the )iart of a Court to allow 
an accused }>orsoii to remain outsiile it. 


Application for transfer of Ciimiual Trial 
No. 25 of 1912, in the Court of the 1st 
Autlilional Magistrate of Letpaduii to a 
competent Court in Rangoon. 

Idr. Biinnrjee, for tlie Applicant. 


•lUDGMENT. — The following is brielly 
tl)o liistoiy of this case. On 9th August 
1910, complainant gave accused a promissory 


note for Rs, 4,000, for which he says the 
consideration was the agreement, Exhibit A, 
signed by accused, waiving all farther olaima 
against complainant. Accused denies having 
signed it. 

Oq the 20th November 1911, accus 0 d *8 
prosecution was ordered under the Stamp 
Act for executing this document when 
insufficiently stamped, The prosecution 
was stayed provisionally on 5 th Decem¬ 
ber, and definitely on 4th January 1912, 
as accused announced his intention of 
suing for cancellation of the document. On 
16th and 20th December 1911, accused filed 
suits against complainant in Mandalay and 
Sagaing, respectively. On 18th January 
1912, complainant instituted the present case 
against accused for cheating in respect of the 
pro-note for Rs. 4,000. On 2fith January, 
complainant, accused and both their Pleaders 
were present in the Additional Magistrate’s 
Court, but as the summonses on the witnesses 
had not returned, it was impossible to proceed, 
and the case was adjourned till 16th February. 
On 1.3th February, complainant sued the ac¬ 
cused in Tharrawaddy to establish the validity 
of the document,Exhibit A. On 15th February, 
accused swore an affidavit before a Magistrate 
in Rangoon, and on 16th, bis Pleader present¬ 
ed it in the District Magistrate’s Court, 
’Iharrawady, with a petition purporting to 
lie under section 435, Criminal Procedure 
t'ode, praying for the proceedings before the 
Additional Magistrate to be stayed. The 
grounds alleged in the affidavit were that 
the suits in Upper Burma were fixed for the 
27rh and 30rl) of April, and that in Tharra- 
wady for the 4t h March, that one of the issufs 
in both the Upper Burma suits, and ihe sole 
issue in the other .suits was whether accused 
executed the document Exhibit A, which is 
also the subject*mp.tter of the orimioal case in 
the Additional Magistrate’s Court. On 17th 
Februaiy, the District Magistrate passed 
order fixing tlie case for hearing on 29tli 
I'ebrnaiy and calling for the Idagistrate’s 
proceedings but on 29tli, the District Magis¬ 
trate closed the case as the present applica¬ 
tion for transfer had been filed. 

On IGth February, accused presented a 
petition to tlie Additional Magistrate asking 
him to stay proceedings pending the order of 
the District Magistrate. This was rejected ou 
tlie ground that no sufficient cause was shown, 
that there had been delay in moving th^ 
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BIstrIcb Magistrate, and that the proseoation 
witnesses were all in atlendanoe, and the 
complainant objected to a postponement. 
Nine witnesses and accused were then 
examined and the case adjourned till the next 
day. On 17tb, accused presented his peti¬ 
tions, one to be allowed to file a copy of the 
affidavit put in the day before to the District 
Magistrate’s Court, and one for a postpone* 
ment to enable him to move the Chief Court 
to transfer the case. The Magistrate reject¬ 
ed and returned them both ; the former on 
the ground that it had no bearing on the 
case before him and the latter on the ground 
that it was made too late. Accused was 
charged and ordered to file a list of witnesses 
by the 20th, the case being fixed for 27th. 
On 21st, this application was filed and the 
next day proceedings ordered to be stayed 
ponding its bearing. 

On 22nd, accused filed a list of witnesses, 
but as there was not time to summon them 
before 27th, summonses were postponed till 
after the cross*examination of the prosecution 
witnesses. Before 27th, this Court’s order 
staying proceedings was received. The pre¬ 
sent petition and accompanying alGdavit are 
extremely verbose and contain the following 
allegations:— 

(1) That on accused asking for a postpone¬ 
ment on 16th February, the Magistrate got 
angry, postponed all custody cases that were 
fixed for hearing on that day and proceeded 
with the case against accused; 

(2) that later on the day when his Pleader 
appeared and wanted to file the copy of the 
affidavit presented to the District Magistrate’.s 
Court, the Magistrate tlsw into a passion and 
ordered accused to be placed in the dock; 

(3) that, on 17fch, ho returned botli applica¬ 
tions instead of filing them; 

(4) and that he refused to stay proceedings 
while he applied for a transfer. 

As regards the first point, ife appears that 
there were no custody or other cases at all 
fixed for 16th February which, at the re¬ 
quest of Pleaders on both sides, was 
reserved for the piesent case. This ground 
is false. 

As regards the second, it appears that ac¬ 
cused’s Pleader exhibited someexcitement and 
a tendency to interrupt the proceedings, and 
liad to be called to order. The Magistrate 
says he and accused became boisterous atnl, 
therefore, the latter was placed in the dock. 1 


may remark that the dock is the accommoda¬ 
tion provided in Courts for persons accused of 
criminal offences, and it is entirely an act of 
indulgence on the part of the Court to allow 
an accused person to remain outside it. Un¬ 
der the circumstances, accused had no ground 
of complaint in being placed in the dock, nor 
any reasonable ground for fearing that he ' 
will not receive an impartial trial after being 
so placed. 

As to the third ground, no doubt the Magis¬ 
trate would have done well to file the petition 
and copy of affidavit, even if he considered 
they had no bearing in this case; and as regards 
the application for adjournment, he certainly 
ought to have done so. But I fail to see that 
the return of these petitions to accused could 
in any way lead him to presume he would not 
have a fair trial. It is not as if they were 
torn up and thrown in the waste paper basket. 
He was in no waybeund to adjourn, pending 
order from the District Magistrate, and he 
gave good reason for not bolding so. I may 
remark, however, that it is to be regretted that 
the District Magistrate, when fixing the date 
for hearing the application, did not stay pro¬ 
ceedings pending the hearing. Had he done 
so, I fancy all this bother would hare been 
saved. 

As to the last ground, though it is true 
thal section 526 (8) only makes it obligatory 
to postpone when notification is made to the 
Court before the commencement of the hear¬ 
ing, yet when it appears that a bona fide ap¬ 
plication for a transfer is about to be made 
it would usually be well for the Magistrate, 
at any stage, to grant a reasonable time to 
enable it to be made. In the present instance 
it does not appear that any adjournment was 
in fact necessary, inasmuch as the application 
for transfer was filed and the proceeding:? 
were stayed before the date originally fixed 
for the further hearing of the case. Under 
these circumstances, the Magistrate’s refusal 
to fix a later date cannot liavo given rise 

to any reasonable apprehension in accused’s 
mind. 

There arc other allegations against tlie 
Magistrate, as to his losing his temper, thre¬ 
atening to record that accused wished to pro¬ 
duce no witnesses and to send him to jail. Tho 
wiiole petition appears, on the faceof it, highly 
exaggerated. It contains at least two fal.se 
statement.s of fact, (1) that on the 26th Janu¬ 
ary, the case was postponed as complainant 
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was absent being sick, whereas the record 
shows lie w’as present and that the absence 
witnesses was the reason foi’ postponement, 
and (2) as to postponing custody cases on 
16t.h February, whereas none were fixed for 
that date. 1 entirely disbelieve the other 
allegations. I consider this application to he 
the culmination of a systematic aiteinpt to 
throw obstacles in tlie way of prosecution 

and I accordingly dismiss it. 

Application dismissed. 


JIADRAS HIGH COURT. 

CRisiiNAt, ArPL.^^J No. 65 of 1912. 

April 10, 1912. 

Present: —Mr. Justice Sankaran Nair and 

"Mr. Justice Ayling. 

AHUNACHELLA theyAN anp oxiiiiRs— 

AinMaLANTS 

rersus 

EMTEROR— Respondent. 

Crimiiuil CoiJe {Art I «/lS98), .•«. -09 

Verdict of J'tnjScrsion^ cn^e—Uiifht of Jur.j fo return 
si,cci>d vrrdU l — VouTr of Jud.jc to r>-‘iu,rf a verdu't of 

tiniUu or uot n'ldtit. * . 

■ Tlio Code ol Criminul Pnu-ednro docs not per¬ 
mit tl.c reeordin- of whnt is known in Kn-lisli Ifiw 
us .a '.<prcinl iH-rdirl', /. c., where the Jury state 
their lin<:i..g« on the facts thcnselvcs, leaving it to 
the Jinh-e to aiM>lv the law to those facts and hunselt 
{\uiUho\nisiPnn' ‘<Ani\\y' oc 'not gniUy.’ 

\ Jud'-c is not entitled to a.<k the Jmy the reasons 
for thcii"vcrdict. He i.s not entitled to put .inc.stions 
to them tosliow that the conchi>ioiis at which they 
arrived were not logical or corv>istei.t.. Any amhiguity 
in th.> Jury’s verdict is the only justilieatmn for any 

(inestion by the Judge. n m t t i-e e 

j.j)„jii'ror V. Si round 11,1.0 409; 17 .M. L. J. 4<0; () 

Cr.^L. J. approved.^ • - ur n /r.. ^ 

i^nceii’lJ/iiprcsH v.Joij kri.<ti> Oe.snniyM, / U . R. (Ci.) 

22 , distinguished. 

Qnccu^ICmprc.c^ v. Imdanua, \o H. do-; (Jncca-Amj). 
res. V Mudhururuo, 19 R. 73o, not followed. 

Where the Jury give their findings only on the facts, 
leavin- it to (he Judge to api>ly the law to tho.se fact.^ 
(he Jud-e is empowered to rc«iuire the Jury to return 

a verdict of‘-gnilly’'or not’’guilty. 

Appeal against the order of the Court of 
Session of Tinnevelly Division, in Case No. 104 

of the Calendar for 1911. 

Messrs. T. lianonc^anar and A. .'^ithharima 

Juer for the Appellant. . r 

mV. P L. liosario, Public Prosecutor, for 

the Crown. _ 

.1UDG.MENT. 

sankauan nmk, 

cliartfe.! with lioubt-hieakmg by me'-* 

“ ith dacoity. After the ev,deuce on both 
sides was taken and the Public Prosecutor bad 


replied, tlie Judge explained the law to th© 
Jury and summed up the evidence, bDth of 
the prosecution, and the defence, and he 
asked the Jury to give the verdict. What 
then happened may be described in his own 
words:—''Foreman: We find that the accused 
were present at the dacoity, but there is no 
evidence that they shared the common 
purpose of those engaged in the dacoity or 
were assisting in it,” 

"The Court informed the Jury that a 
verdict of guilty or not guilty of the offence 
charged must be returned, and added, 
‘The question for you, gentlemen, is whether 

you think that they were there in pursuance 
of the common purpose of those who were 
engaged in the dacoity and whether you 
think that tliey had that purpose in 
assisting in it. 

After some consultation in the box by the 
Jury, the Court said:— 1 shall direct you, 
gentlemen, that, on that finding, your 

verdict should be not guilty . 

” Jury expressed a desire to retire agaic 
fill' consultation and did so. After doing so, 
the Foremam said that their finding was 
guilty, as the very presence of the accused in 
tlie house at the time was sufficient to justify 
a finding that they were dacoits though tliere 
was no evidence of individual acts. 

The Judge accepted the Jury’s verdict and 
convicted tlie accused of the offences charged. 
The Judge states further in his judgment 
that after their first finding and, if they had 
returned a verdict in accordance with it, he 
should have felt it his duty to refer the 

case. 

The Pleader for the accused in appeal 
conterids that when the Foreman said that 
the accused were present at the dacoity, but 
that tliere was no evidence of a common 
purpose, the Judge was bound to have 
recorded a verdict of not guilty and acquitted 
the accused. According to the English Daw, 
it is open to tlie Jury to deliver their opinion 
on tlio facts of the case, r.e.. a special verdict 
and to leave it lo the Judge to draw the legal 
interence from the facts found. The Judge is 
bound to accept their opinion on the facts 
and record the verdict of not guilty if on the 
facts found they are not guilty in law. n le 
casebeforeus.it is clear that, on the tacts 

found by the Jury, the Tre 

guilty of the offences forjiwhich they are 

charged, 
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But it is contended hy the Public Prose¬ 
cutor that the Criminal Procedure Code 
recognises no distinction betmen a “general” 
verdict and “special” verdict and that the Jury 
are bound to deliver a verdict of guilty or 
not guilty. The question is one of difficult v 
and, after a full consideration of the question, 
I have finally come to the conclusion that the 
Public Prosecutor is right. 

Under section 297 of the Criminal Proce¬ 
dure Code, at the close of the trial, the 
Judge has to sum up the evidence for the 
prosecution and the defence and to lay down 
the law by which the Jury are to be guided. 
He cannot divide the charge into two. He 
is not entitled to sum up the evidence, ask 
them to give their opinion on snch evidence 
and apply the law to the facts found. This 
is also the English law, according to which, it 
is the privilege of the Jury to gire a special 
verdict. After the summing up, “it is the 
duty of the Jury to decide which view of the 
facts is true and then to return the verdict 
which, according to such view, ought, 
according to the direction of the Judge, to be 
returned” (section 2s79 of the Code of Criminal 
Procedure). It will be noticed that this direc¬ 
tion of the Judge, referred to in section 299, 
must be given when the evidence was summed 
up; and the verdict has to be returnd 
according to the direction which is given to 
the Jury before they had come to a decision 
upon the fac's of the case. This section 
apparently does not entitle the Jury to decide 
the facts alone leaving it to the Judge to 
draw the legal inference therefrom and 
direct the verdict to be recorded in accord¬ 
ance with that inference. 

The illustration to section 299 of tlie Code 
of Criminal Procedure supports this view. 

Wheu A. is tried for the murder of /?, tlie 
Judge has to explain to the Jury the distinc¬ 
tion between murder and homicide and tell 
them under what view of the facts, d. 
ought to bo convicted of murder or of culpable 
homicide, or ought to he acquitted. It is tlie 
duty of the Jury to decide which view of the 
facts is true and to give a verdict in accord¬ 
ance with the direction of the .fudge.” Tlie 
section does not contemplate a cise of special 
verdict. 

It is true that the section <loes not lay 
down that it is not open to the Jury to give .a 
special verdict. But our law of Criminal 
Procedure is very different from that wliich 


is prevalent in England. Where there is 
nothing to support such an inference in our 
Procedure Code, I do not think it is open to 

us to assume the existence of similar power 
in India. 

The case reported as Queen-Empress v. 
Joy Kisto Qossamy (1) has no application.' 
There the Sessions Judge refused to accept the 
verdict of the Jury on the ffrst count acquit, 
ting the prisoner and required them to find 

the prisoner guilty on that count. He was 
obviously wrong. 

In Queen-Empress v. Hurry Pros:,d Qangooly 

(2) , the Jury informed the Judge that they 
believed the pro.secutioa cise that the 
accused were beaten, bub did not believe the 
aggravating circumstances alleged by the 
prosecution. The Judge thereupon asked 
them whether the accused were guilty under 
section .530 of the Indian Penal Code and they 
returned an answer in the affirmative. The 
contention was that the Jury had given a 
speoial verdict which was tantamount to a 
verdict of not guilty in that case and the 

Judge should have simply recorded it. The 

High Court held that the Judge did not act 
illegally. The lesuU of the case, therefore, 
if ir has a b-ariiig ou the case before ns, is 

against Hie appellant’s contention. But there 

is an observation in tlie judgment in favour 
of tlie appellant to this effect : 

The law does not prescribe any specific 
form in wliich the Jury are to return their 
finding, and we are of opinion that they are at 
liberty to deliver it in any form which they 
think fit.” 

The case of Queen-Empress v. Dada Ana (.3) 
was the converse of tlie present case. There, 

afrer the delivery of the verdict of ‘not guilty’ 

by the Jury, tlie Sessions Judge put various 

questions to them to elicit their opinion on 

the various facts which arose in the case. 

There was a difference of opinion among the 

High Court Judges as to the legality of this 
course. 

In my opinion, a Judge is not entitled to 
ask the Jury their reasons for their verdict 
lie is not entitled to put, questions to them 
to ahow that the conclusions at which (hey 
arrived were not looicd o, consi.stent. 

1 lioujjh lie Ls eutitlel under certain circam 
stance.s to refer the case to the High Court for 

(I) 7 \V. H. 22 Or. 

I'J) 14 W. I{. .59 Cr. 

(3) 15 B. 452. 
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decision, he cannot put any questions to the 
Jury to com© to a conclusion upon the case 
himself. Any arabiffuity in the verdict is the 
only justification for any question by the 
Judge. It is true that it may be of very 
great assistance to a Sessions Judge to know 
the reasons for the verdict of the Jury to make 
up his own mind whether it is necessary to 
differ from the Jury or not. But the Jurors 
would not generally be able to state their 
reasons very clearly and I, therefore, entirely 
agree with the decision of this Court on this 
point in Emperor v. Sirauadu (4). In the 
course of the judgment in the Bomb iy case 
[^Qneen’E mpress V. Daihi Ana (3)], Mr. 
Justice Jardine apparently accepts t)ie view 
that it is open, under the Criminal Procedure 
Code of India, for the Jury to return a 
special verdict and so far that case is in 
favour of thts appellant. The other Judges 
give no opinion on the point. The decision 
in Qacen^Empress v, Madhavaroo (5) is 
directly in point and is in favour of the 
appellant. In that case, the prisoner was 
tried for rape. The Jury returned a verdict 
that tlie prisoner did the act with consent. 
The Judge, without desiring them to re¬ 
consider their verdict or giving them fresh 
directions, required them to say whether tliey 
found the accused guilty or not guitly. 
Thereupon the Jury returned verdict of 
‘guilty.’ .lardine, J., to whose opinion I have 
already referred in ilueen-Empress v. Dada 
.■lna(o), sitting with Catidy, J., held fliat the 
fir.st verdict is “what is called a special ver¬ 
dict” and the Judge is bound to accept it. 
ill none of the-e cases are tlie terms of section 
299 of tho Criminal Procedure Code referred 
to. No ^ladras case has been cited by the 
Pleaders. In England, it may be necessary 
to lecjgiiise the riglit of the Jury to return a 
special verdict bo miniiniza the lisk of error 
on their part in applying the law to the facts. 
The power which the Judges have in India to 
disagree with tlie Jury and refer the case to a 
superior Court does not exist in Enaland. 
The findings of fact are not always sutlicieut 
and clear aiuUliG Judges in England have 
often found it dilHcult to apply the law to a 
series of facts found in a special verdict by 
tho Jury. Inlndiaib is probable tliat the 
ihulijigs of f.iet would seldom be sufficient, and 
veiy often tl.ey will he wanting in precision 


(t) »o ins; 17 
(5) 19 H. 7^5. 


M. U J. 47t?; 0 Cr. h. J. 373. 


and as the Code gives the power to the 
Judge to differ, it is certainly much more 
convenient that he should send the matter 
np to the High Court in a proper case rather 
than put questions to the Jury with reference to 
the various facts on which their findings may 
not be clear. Such examination may serious¬ 
ly interfere with the independence of the 
Jury. A general verdict of guilty or not 
guilty simply is less likely to be open to any 
criticism by such examination. If we 
recognise this right of the Jury to return 
a “special verdict”, we shall have to recognise 
the right of the Judge to ask the Jury to 
reconsider their verdict—see Reg. v. Me.iny 
(fi)—or to give them fresh directions, Bex. v, 
Henry (7). In the result, we may lose the 
benefit of trial by Jury without securing the 
benefit of trial by Judge. I am, therefore, 
of opinion that what is called a special verdict, 
where the Jury state their findings on tho 
facts themselves, leaving it to the Judge to 
apply the law to those facts, is not allowed 
by the Criminal Procedure Code. 

The procedure followed by the Judge ia, 
therefore, right and, as there is no misdirec¬ 
tion, the conviction must be affirmed and tho 
appeal dismissed. 

Avt-INO, J.—1 agree. 

Appeal dismissed, 

(Cl 9 Cox C. C. 231; L. anil C. 213; 32 L. .T. M. 0. 
2M 8 Jnr. (s. s.) 1 J(5l; 7 L. T. 303; 11 W. K. 41. 

(7) 28 T. L. U. 29C. 


ALLAHABAD HIGH COURT. 
CiuMiNAi. Revisio.'^ Petition No. 477 of 1912. 

July 18, 1912 

Present’. —Sir Henry Richards, Kt., 
Chief Justice, a-ui Mr. Justice Tudball. 
EMPEROR—Applicant 

versus 

SHAMA CHARAN anp another—Opposite 

I^ARTV. 

Criiithial Proc^dftre (ode (.let To/lSPS), 4 (8), 
337 {■l)—Comi>ln{nt -Tender of pardon — Recording oj 
ptr the pardon — Pen'll Code (.lot XfjV of 
7, 20, -^iHj—ldaint—Proceeding of a Court oJ Juntiee 
—Altorndon of plaint 4ifter it liaA been fded. 

In tiling a comj)laiiit in a Criminal Court, it is 
not u«'cr 3 S!irv that tin; uom[4ainaiit shouhl uamo a 

the accnseil pt-rson-s. . . 

Tho lecordiug of reasons by tho inquiring Magis. 
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trato is nob a condition precedent to the tender of 
pardon and its acceptance by the approver. 

A plaint is a record or a proceeding' of the Court of 
Justice in which it is filed. It is a document which 
once filed cannot bo altered or amended without the 
special sanction of tho Court. 

Revision against an order of conviction 
by the Sessions Judge of Shabjahanpur. 

Mr. liyveSy for the Crown. 

Messrs. Saiya Chandra Mukerjiduxxd Gulzari 
Lal^ for the Accused. 

JITDGMEMT.—The appellants, Shama 
Oharan and Jamna Sahai, have been con¬ 
victed under section 46d and Shama Charan 
sentenced to one day’s simple imprisonment 
and a fine of Ks. 500; Jamna Sahai was sen¬ 
tenced to one day’s simple imprisonment and 
a fine of Rs. 100. Ram Lai was also tried 
at the same time and convicted and sentenced 
to one day’s simple imprisonment and a 
fine of Rs. 3,000. Ram Lai ha.s not appealed 
but Government has applied in revision for 
enhancement of sentence in the case of 
all three. Notice has duly issued to show 
cause why the sentence should not be enhanced 
and Mr. Satya Chandra Mukerji appe.ared 
to show cause on behalf of Shama Chai’au 
and Ram Lai, while Mr. Gulzari Lai appears 
to show cause on behalf of Jamna Sahai. 

On another charge, all three persons were 
also convicted but the sentence was limited 
to one day’s simple imprisonment in each 
case. Jamna Sahai and Shama Charan have 
appealed from that conviction. We do not 
think that it was unreasonable not to 
inflict substantial sentences in the second 
case because to some extent the matter was 
one transaction. Second offence was com¬ 
mitted at one and the same time. 

The offences, with which these several 
persons were charged in the two cases and 
some other coses which were instituted at 
the same time but which have not beeu 
proceeded with, were that of altering plaints 
which had been filed in the Court of the 
Subordinate Judge of Shabjahanpur and 
substituting certain pages in these plaints 
for pages which formed part of the plaint 
at tlie date that the suits were in.stituted. 

It was admitted that the plaints as 
Originally drawn up were altered very con¬ 
siderably and it was also admitted that 
certain page.s were, after tlie plaints lia 1 
been originally drawn up, .siibseiiueatly 
substituted. Tlie prosecati'on aliego.l fcr.ab 
these things were done after the suits were 


filed, while the accused alleged that the 
alterations and substitutions were made and 
done perfectly innocently before the plaints 
were filed. 

We have considered the evidence and 
we have had the advantage of hearing the 
case for the accused most forcibly pat by 
Hr. Satya Chandra Mukerji, but we have not 
the least hesitation in saying that we 
entirely concur with the finding of the 
learned Sessions Judge and the Assessors 
that the alterations and substitutions 
were made after the plaints were filed. 
In one of the case.s, the alteration was no 
less an alteration than the addition of a 
party against whom the suit was clearly 
barred when the alteration was made. 
There cannot be the least doubt that the 
alteration and substitutions that were made, 
were made fraudulently. 

In addition to addressing us on the merits, 
Mr. Satya Chandra Mukerji lias raised a 
number of objections to the legality of the 
conviction. He says, in the first place, that 
there was no sanction or complaint 
entitling the Court to take c.iguizince of tho 
offences, that is to say, tliat in one case, 
there was no sanction or complaint against 
two of the accused and in the other case 
against one of them. It is true that there 
was no .sanction but there was, io our opinion 
a complaint. 

It is urged that because Jamna Sahai 
and Shama Charan were not specifically 
named in the complaint of Mr. Lyle, 
District Judge, that there was no complaint. 
Mr. Lyle in his order does not, it is true, 
name Jamna Sahai and Shama Charan* 
while he does name Ram Lai, but, in our 
opinion, it was not necessary that he should 
name tiiese persons. “Complaint” is defined 
in section 4 (S) of the Code of Criminal 
Procedure as meaning;—“The allegation 
made orally or in writing to a Magistrate 
with a view to his taking action under this 
Code that some person whether known or 
unknown lia.s committed an offence.” In 
our opinion, Mr. Lyle’.s order was a complaint 
within tlie meaning of this definition, and 
lie having made this complaint, the Court or 
Magistrate was entitled to take cognizance 
ot tile olTeuco and to proceed against all 
persin.s who should appear before him as 
accused persons in conuectiou with the 
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offence of which Mr. Lyle had made a 
complaint. 

The next point urged on behalf of the 
accused was that the approver’s evidence 
was not admissible. It appears that the 
pardon to the approver w'as tendered by 
Mr. Lane, a Magistrate of the Ist class. It 
is urged that Mr. Lane was not inquiring 
into the offence and that he did not record 
his reasons as provided by section 337 (4) 
of the Code of Criminal Procedure. In our 
opinion, Mr. Lane wa? inquiring into the 
offence. The case had been transferred to 
him for inquiry and he had issued summonses 
for the attendance of the witnesses and the 
accused. It is true that in his order, he 
did not record his reasons but it does 
not appear from the section tliat this re- 
CDi'ding of reasons by the Migistrate is a 
o:)ndition precedent to the tender of the 
pardon and its acceptance by the approver, 
and the pardon clearly could nob be set 
aside on this ground. Furthermore, it is 
perfectly clear that the accused were in no 
way prejudiced by reason of the fact that 
Me. Lane omitted to record his reasons. 

It was then argued that the approver's 
evidence was nob admissible beciuse the 
altering of the plaint in the w.iy already 
referred to was nob au offence under sec¬ 
tion 406 of the Indian Penal Code, but that 
it svas one under section 465 and -that ac* 
cordingly, it was not an offence triable e.x- 
clusively by the Court of Sessions, and that, 
therefore, a pardon could not be given to 
the approvers. It was argued that a plaint 
was neither a record nor a proceeding of, or 
in, a Court of Justice, and reliance was placed 
on the definition of the words "Court of 
Justice" in section 20 of the Indian Penal 
Code. The definition is as follows:—"The 
words ‘Court of Justice’ denote a Judge 
who is empowered by law to act judicially 
alone, or abjdy of Judges which is etn* 
powered by lasv to act judicially as a body, 
when such Judge or body of Judges is acting 
judicially." Section 7 is as follows:—“Every 
6xpres.sion which is cxplainf?d in any part 
of tins Code is used in every part of this 
Code in cuuformity with the explanation." 
In our opinion, it is impossible to contend 
that a plaint is nob a record or a proceeding 
of the Court of Justice in which it i.s filed. 
It is part and parcel of tho record of a suit 
and we think that it cau clearly be said to 


belong to the particular Court of Justice in 
which it is filed, notwithstanding the defini¬ 
tion of that expression in the Code. It is 
a document which once filed cannot be 
altered or amended without the special sanc¬ 
tion of the Court. 

We thiuk, therefore, that all the objections 
taken to the admissibility of the approver’s 
evidence fail. We accordingly dismiss the 
appeal. 

Appeal dismisaeJ, 


CALCUTTA HIGH COURT. 
OsiaiN.^L Rsvisio.v Petition No. 953 oi 1911. 

November 21, 1911. 

Present: —Mr. Justice Holm wood and 
Mr. Justice Sharfuddin. 

SHTAMA CHARAN MAJUMDAR and 
OTHERS—Accused—Petitioner i 

versus 

EMPEROR— Opposite Partt. 
iVrt'W CWc (Jcf.v/’.r 0/18(30), ss. 147, 225, 353 — 

Jii’.scMC front laivful ntstodij —Arrest on xcjrrunt with 
h iil —.Yt> that bail icas allowed — Arrest, whe¬ 

ther legal. 

Whoi'o a w.avrant alloiviiig bail ia being oxoonted 
by a constible, it is his bo.nulcu duty to state that 
bail would be taken. If the constable did not give 
tlie slightest iuliiiiation to tho person arrested of tho 
fact that bail had been alloweil, the arrest would be 
illegal. Tlie arrested person’s people would bo justified 
by tho law of private defence, in rescuing him, by 
committing a common assault upon the conscablo. 

Rule again.st the order of the Djputy Ma¬ 
gistrate of Magurah, dated June 23, 1911, 
convicting the petitioners under sections 225B 
and 353 of the Penal Code and sentencing the 
petitioner No. 1 to six months’ and the rest 
to one year’s rigorous imprisonment each, 
which was onfirmed by the Session Judge of 
Jessore on July 28, 1911. 

Mr. /T. N. Ghaitdhuri and Bahn Dsbendra 
Nath Bagchi, for the Petitioners. 

JUDGMENT.—We are of opinion that this 
Rule must be made absolute on the first three 
grounds taken together which practically 
amount to this, that a small bail was entered 
upon tho warrant and that the constable did 
not give the slightest intimation to the arrest¬ 
ed person of the fact that bail had been al¬ 
lowed. On the contrary, he appears to 
have said that it was no uso rescuing tho pri¬ 
soner because the darega was coming present- 
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ly. The warrant had been made over by tlie 
daroga for execution and it was the constable’s 
bounden duty under the law to at once state 
that bail would be taken. Before actually 
making: the arrest he should certainly have 
said, “Can you give the required bail ?” Wo 
are of opinion that the arrest was illegal. 

Now comes the question whether the accus¬ 
ed persons were justified by the law of private 
defence in committing a common assault upon 
the constable. The medical evidence clearly 
shows that nothing but simple hurt was caus¬ 
ed. The conviction under section 147 must 
clearly go, inasmuch as the accused was not in 
lawful custody. For the same reason, the con¬ 
ditions under sections 225 and 353 must go ; 
and having regard to the medical evidence we 
cannot find that there was any offence 
committed by exceeding the 1 ight of private 
defence. 

The Rule, therefore, must be made absolute 
and the petitioners discharged from their 
bail. 

Buie made ahtolute. 


CALCUTTA HIGH COURT. 
Criminal Revision Petition No. 649 of 1911. 

duly 12, 1911. 

Present: —Mr. Justice Caspersz and 
J.Ir. Justice Sharfiiddin. 

UTTAM CHAND— Accqsed—Petitioner 

versm 

EMPEROR— Opposite Partv. 

F.rc».vc .-let (r, i;. C. of 19Cy^, ss. -1(3, Tiii—yin. icrU 
liahilitij for offrnce hy e^rroint — I'cmoviny gaiija— 
Acting on behalf if ina-^tor, mraniny if, 

A master is not criiiiiiially responsible for tlio 
wrongful act of a servant unless lie eaji be sliovvn to 
Lave exp^es^ly autliori/.eil it. 

Siijfer All Khan v. Golam Uyder Khan, G W. K. Cr. 
60, relied upon. 

Under section 56 of tiio licngal Hxcise Act, tin* nri>- 
accution must siiou- that tlio servant was not only in 
the employ of Lis master but also acted on liis behalf 
in cotnmitciny' tlie olVeneo. Tlie exnressioii “on behalf 
of” connotes some bi'iiefit to the (lerson on whoso l*e- 
half another person may act". 

When a servant does anything within the .scope of 
his employment for that jnirpo.se, his action will he 
bijuling on liis master, and the m.aster v. ill he cri¬ 
minally liable for any wrongful act of the servant. 

Rule against the order of the Deputy 
Magistrate of Ariab, date«l .Vpril 29th, 1911, 
convicting tlio Petitioner under section.s 46 
and 56 of the Bengal Excise Act V, (B. C.) of 


1909 aud sentencing him to 
Rs. 200. 


pay a fine of 


Mr. Gaspersz and Babu Surendra Kumar 
Bose, for the Petitioners. 


Mr. Sultan Ahmad, for the Crown. 

JUDGMENT.—The petitioner, Uttam 
Chaud, hasau extensive business in excise 
shops of which he holds a considerable num¬ 
ber in nine districts of this Province including 
a ganfa shop at KoeLvar in the District of 
Arrab. His Koelwar, servant Lakhi Ghana, 
was convicted, under section 46 of the Bengal 
Excise Act (V of 1909). for being in posses¬ 
sion of two and a-half seer.s of ganja which he 
was attempting to export from Arrah District 

to Biudhyachal. Lakhi Chand confessed his 
guilt. 


The question, now, is whether the convic¬ 
tion of the petitioner, the master of Lakhi 
Chand, can be supported on the language of 
section 56 of the Act. The section is as 
follows:—“ When any offence punishable 

under section 46 is committed by any person 
in the employ and acting on behalf of holder 
of a license granted under this Act, such hoi- . 
der shall also be punishable as if he liiraself 
had committed the offence unless lie estab¬ 
lishes that all due and reasonable precautions 
were exercised by him to prevent the commis¬ 
sion of such offence.” 


In the opinion of the convicting Magistrate, 
the petitioner had so many servants and so 
much business to attend to that it was due to 
laxi^y of supervision on his part that his 
servant, Lakhi Chand, was able to leave his 
Koelwar shop and commerce travelling to 
Biudhyachal with 2S seers of ganja. 


The substantial grounds argued on tin's 
Rule are two in number. Witli regard to the 
fourth ground specified iu the petition, there 
is no finding in tlie judgment of the convicting 
IMagistrate, that the 2\ seers of ganja belong¬ 
ed to the petitioner, that i.s, came from his 
Koelwar shop. The I^lagistrate says:—“it 
is extremely probable that he (Lakhi Chand) 
took the gauja from the Koelwar excise shop 
of the accused.” That, however, is not 

a sufTicient finding on which to implicate tlie 

master of L.ikhi (diand. The other ground — 
the 3rd in tlie petition—is tliafc L ikhi Chand 
was acting outside the scope of his employ¬ 
ment and was not acting on behalf of the 
petitioner when ho trommitted the offence 
under section 46 (o) of tlie Excise Act. 

Section 46 enumerates various offences, aud 
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we think that if a master is to be held liable 
for all the acts of his servants, his 
liability must extend to all parts of sec¬ 
tion 46. As we pat it to the learned Depaty 
Legal Kemembiancer, who appeared to show 
cause, “If his servant Lakhi Chand had 
cultivated g>nija in the garden of his own 
private residence would the master be liable 
for that act ?” The only possible answer to 

this question is in the negative. 

The language of section 56 is very clear and 
does not in any way conflict with the general 
principle alluded to in Sniftir Ali Khan v. 
Golavi Hyder Khan (l), namely, that a master 
is not criminally responsible for the wrong¬ 
ful act of a servant unless he can be shown to 
have expressly authorised it. That case was 
one of mischief, but the principle is of extensive 
authority. Under section 56, the prosecution 
must show lhat Lakhi Chand was not only in 
the employ of the petitioner, but also acted 
on his behalf in removing the ganja from bis 
Hbop Lakhi Chand was presumably com¬ 
mitting a criminal offence. His business was 
to remain at the Koolwar shop, and there to 
conduct sales for the petitioner ; but when he 
travelled beyond the sc^pe of that business, 
it is not possible to implicate the petitioner m 

his acts which were not done for the benefit 

of the petitioner but rather for Lakhi Chand’s 
private purposes. The expression on behalf 
ot” connotes some benefit to the persons 
on whose behalf another person may 


Various authorities have been cited to_ us 
on constructions of the Arms Act, the Opium 
Act, and the Bengal Motor Car and Cycle 
Act, We have examined them all but wo 
have not derived such assistance from them 
as would warrant a detailed discussion. 
There is one case to which we may allude, 
namely. Mniperor v. liaii Shaik Mahomed 
Shndri (2), which was cited to u3 by the 

learned Deputy Legal Remembrancer; but it 

does not carry his arguments any farther 
than the principle we have already men¬ 
tioned. No doubt, when a servant does any¬ 
thing within the scope of his employment 
for that purpose, his action will be binding 
on the master, and the master will be crimi¬ 
nally liable for any wrongful act of the 


servant. In the particular case cited, which 
was under the Indian Emigration Act (XXI 
of 1833), the master was dosmsd to be so 
liable. 

lu these circamstauces, we think the con¬ 
viction cannot be supported. It is, therefore, 
set aside and the Rule made absolute. Any 
fine, paid or levied, will be refunded. 

Buie made absolute. 


CALCUTTA HIGH COURT. 

Cr[M1nal Revision Petition No. 1524 op 1911. 

January 17, 1912. 

Present-. —Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
NRISINGHA DEB CHATTERJEE and 

ANOTHER—Petitioners 
versus 

EMPEROR—Opposite Partv. 

BiH-hond—Prisoner commitliny suicide — Surety^ 

Discharge. ^ , x, t 

When a person on bail commits suicide, the surely 

is discharged. 

Rule against the order of the Magistrate 
of Maldah. dated August 19th, 1911. directing 
that the petitioners should forfeit Rs. 5 each 
in respect of their bail-bonds by which they 
had stood sureties for the appearance of one 
Satya Narain who was released pending the 
hearing of his appeal by the Sessions Judge 
of Rajshahi. The Sessions Judge 
refused to revise the order on September 19bh 

1911 

' Baba Akhil Bandhti, Quha, for the Peti- 

tioners. , . , i u 

JUDGMENT. —This Rule must clearly be 

made absolute on the ground on which it was 

issued. It is absurd to contend that when a 

person on bail commits suicide the sureties 

are liable for default in bis appearance. The 
proposition only needs to be stated to 
expose its fallacy. The order of the lower 

Court will be discharged and the money, ic 

paid, will be refunded. 

Buie made absolute. 


[)) 0 W. ll.Cr.bO. ^ 

(2) 13. 10; y Bolu. L. B. lOwj / 


Cr. L. J. 238. 
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Abandonment. Sec Landlord and Tenant. 

~ j ~ ^^otice to Collector, if necei>sarti 

Ahandonment complete even without such notice— 
Uindlord may prove ahandonment without givinq 

Tenancy Act 

(Vin oj 188o), s. 87 els. (2) & (3). 

^ A notice to the Collector under clause (2) of sec 
tion 87 of the Bengal Tenancy Act is not necessary to’ 
make an abandonment complete and effectual The 
notice IS important for the purpose of the suit wliicb 
the tenant IS alloived to bring under clause (3), but is 

ii^ot essential to complete the abandonment; and a 
landlord who has not givren such notice is still at 
Ii^borty to prore that an abandonment has in fact 
taken place. The question of abandonment or no 
abandonnient is one of intention to be determined 
upon the faot-s of the particular case in which the 

®^SUit. See Civil Procbolre 


Code, 0. XXIL 


Costs 


veclaiation of invalidity of alienation. 

deed'o7re'linn''-‘h*'''“‘l.-^'-°"‘' Hint a 

deed of relinquishment is invalid as against the re- 

dort'h or4e f'f it abates on the 

survive to U ‘Joes not 

VEBrAY^A V Vo? Ko.MME.NE.N-l ChiXNA 

1^. 1. 184, 22 M. L. J. 375; (1912) 1 \V. X. .U2 

Abetment. See Pknal Code, ss. 109 , 400 . 
Accomplice— Ei'f'dencf'— CorrnborfUion, nnfureot'. 

Before a conviction can he sustained on thcovitlonre 

ot an accomplice, there must he coiroboraiion in 

material particulars by moans of indopondont tesfi- 
mony. * 

The degree of amount of corroboration reouirc-d d<- 
pends upon the facts of each cn.>e. 

The position, connection and general eon<liiel. of an 
accused cannot bo taken as affonling c<>rn»- 

ooration; nor can the circum.-^tances elicited in the ac- 
complice’s evidence be lield in tlieniselves a.^* alford. 
ing sumcienb corroboration. Kmi-kioiu r. Ciiiiotvlal 
Babar, 14 Bom. L. K 307; 13 Ca, L. .1. 512 814 

Accounts —Mortgage .suit —Final decree 362 

—Power to »lisi»euse witli attendance 

in Court 


?^omissions e.xceptcd” 
anua stamp ••eqaires one- 

Act XXI Of 1857 
Act of Cod, when an osenso 

Acts -GENERAL. 

Act 1841—XIX See Succession (Propertv Pro- 

_ vw o T. tection)Act. 

1856— XV. See Hindu Widow’s Re-uarriagb 

1857— XXI. See Act. 

1858— XXXV. See Lunacy Act. 

^fZENUE Sale Law Act. 

1859— XIII. See Work.man’s Breach of Con¬ 
tract Act. 

1859— XIV. See Li.mitation Act 

^J^O—XLV. See Penal Code. 

18(51—V. See Police Act. 

1865—X. See Succession Act. 

1869— IV. See Divorce Act. 

1870— VII. See Court Feb.s Act. 

1871 XXIII. See Pe.nsions Act. 

1872—-1. See Evidence Act. 

1872—IX. See Contract Act. 

^S^Chbistux Marr,a«e Act. 

A. See Oaths Act, 

See Specific Relief Act. 

1877—III. See JIkoistration Act.* 

1877— XV. See Limitation Act. 

1878— VIII. See Forest Act. 

1878—XI. See Arms Act. 

188? ?''?^!. Pkactitioners Act. 

\hhI~u' ^ Administration Act. 

1882—'II, See 1 hosts Act. 

WR-> 'I'"- OP Propertv Act. 

V, See Easbmknts Act, 

lvS82—XIV. See Civil Procedure Code. 

See Explosive Act. 

See Suits Valuation Act 

See Provincial Small Cause 
C/OURT.s Act. 

ls<h) -vr M ■'’i''’ Ckktipic.vte Act. 

w; _)v '^7, AND Warivs Act. 

18,)U —I St’e Uailwavs Act. 

--^oyuismo.N Act. 

)sQS~r t"’" C..AC.SE.S Act. 

S9)“Jt s" l’™CE,n,RE Co„E. 

18J.)—It. Sta.mp .Vcr. 

1899 IX. See .Vuiutration Act 

1903—XV. See Extradition Act 

IS-v"' iN-.'^or.'vEN-cv Apt. 

l-(8 \. Stt Civil Procedure Code. 


188 4—IV. 
1887—VJI. 
1887—IX. 

1889-VII. 
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Act 1908— vr. Sec Explosive Substances Act, 

- 1908—IX. Limitation Act. 

- 1909—111. See PiiEsiDEN’cT Towns Insolvency 

Act. 

Acts— LOCAL. 


Act 1859--X, See Bengal Rent Act. 

— ISG-l—11. Mapkas Revente Kecovdry Act. 

■ - 1865—YII. See Madras Irrigation Cess Act. 

■ 18C5—VIIL See Bengal Rent Recovery Act. 

— ■■ 18C5—VIII. Sec Madras Rent Recovery Act. 
- 18G0—XIT. Si’e Sind Courts Act. 

—— 1866—XXVr. See Ounii Sub*Srttlp:ment Act. 

-- 187-1 —Til. See Bombay ITerkpitary Offices 

Act. 

—— 1870—11. Sec Burma Land and Revente 

Act. 

1870 — XVIII. See Oudh La\v.s Act. 

1879- 1. See Ciiota Xagpcr Landlord and 

Tenant Prockdcre Act. 
1879—V. See Bombay Land Revenue Code. 
1879—IX. See Bengal Court of Wards Act. 

1879— XVir. Sec Dekhan Agriculturist’s He- 

MEF Act. 

1880— IX, Sec Bkngai. Cess Act. 

1884—III. Scf.’B engal Municipal Act. 

1884—IV. See Madras District Municipalities 

A( T. 

1884—XVIII. See Pcnmah Courts Act. 

188.")—III. See Bengal Local Self.Government 

Ait. 

188.') -Vlil. See Beni;al Tenancv Act. 

ISSC—XXII. See Oudii Rent Act. 

18h7—XVI. See Punjab Tenancy Act. 
1H87_XV1I. Sec Punjab Land Revenue .Vct. 
1^90 — IV. See Bo.mbay District Police Act. 
1891 —XX. See PcNJAn Municipal Act. 

1H9o—I B. C. See Public Demands Recovery 

Act. 

J898 —III. See Burma Municipal Act. 

1899 —III B. C. Sec Calcutta Municipal Act. 

1901— II. See Agra Tenancy Act. 

1901 — 111. Str L’. P. Land Revenue Act. 

1902 — I. See Cociur of WAKt»s Act. 

1902 —IV. See Bcrma 1’ork.st Act. 

1903— 1. Sec Bundiielkhand Kncumrerrd Es- 

TATES Act. 

]90t—IT. .ScfCFNTHAL Provinces Cockts Act. 
190.*j—11. See I’unjab I’ke-emption Act. 
lilOo—III. See Madras Land Encroachment 

Aci. 

1907 — 1. Sec Moron Vkhici.ks Act, 

1908— I See Eastern Bengal and Assam A< t. 
190S — 1. See Madras Kstaies Land .Act. 

1908— VI. ScfCiiDTA Xagpoue Tenancy Act. 

1909— V. Sec Bengal Excise .Vct. 


Reg-ulations. 
Regulation isoo- 

--ISUO- 

- 1819- 

- 1825- 

Statutes. 

gl iV 21 Vic. C. 108. 


VJII. S'<r Regui.ation. 
XV'Il. Set'B egulatkjn. 

VI II. See Patm Hegit.atio.n 
XI. See HEGCI.AriON. 


Additional evidence. See Civil Proce¬ 
dure Code, 1908, 0. XLI, r. 27. 

Ad h es i ve Stam pS, cancellal ioa of 202 

Adjustment. See Civil Procedure Code, 

o. XXXIII 959 

Adjournment. See practice 584 

Adjustment —Aj?reement to abide by decision, 

in another suit 378 

Admissibility. Scc Evidence 624 

.--—-- See Transfer of Property 

Act, s. 107 830 

I ——--of admissions—Road ccss re¬ 
turn 691 

■ - ' — of deposition not read over and 

corrected 985 

— - -Road cess return 284 

■ . . —Evidence — Evide'nce to explain 

decree. 

A decree described the lands dealt with as north of 
a line marked in the plan attached to the decree. A 
schedule attached to the decree but not referred to 
in it, however, described the field as Survey No. 265/1: 

Held, that evidence was admissible to show that 
Survey No. 265/1 was not included in tho land to the 
north of the line marked in the plan attached to the 
decree. Govinda Varier v. Paru Amma, (1912) 1 M. 
W. N. -lOl _ 360 

. . " Evidence — Sale^Dcscriptiitn o) 

hot!ac and altc—Oral evidence—Evidence Act (I of 
1872;, .<?. 92. 

Where a sale-deed purported to convoy an upstair 
liouso standing on a certain site, which was also des¬ 
cribed and conveyed, and tho vendor had no upstair 
house on that side but had one on tho opposite side of 
tho same street and no other in that tosvn or else¬ 
where : 

Held, that parol evidence was admissible to show 
that the house intended to be convoyed was tho latter 
upstair bouse. Annatiiubi Iyer v. Ramanuja 
Ciiariar, (1912) 1 M. W. N. 402} 22 M. L. J. 411 


See Government of India 
Act. 


Admission^ admissibility of—Road cess 

o9I 

I — -- made by person before accused ^ 

offence—Confession 305 

Admission— Statement in writof attachmwt ^ 
regards rent payable 

____ —- Document in posne^ision of accitfted. 

F«>r a document to amount to an admission, it is 
not necessary that it should havo been written by the 
person against wlioin it is sought to be used. Mere 
possession of the document would not ordinarily go 

for much; but it is sufficient if it bo proved that the 

docuinout has been in his possession, and that ms 
conduct in reference to it has been such as to orea e 
an inference that he w.as aware of its contents and 

admitted their accuracy. , 

Tho rule would apply more strongly where tno 

clocuiiient was received or written by ^ 
against whom it is sought to bo used.^L alit 
V . Emperor, 39 C. 119; J3 Cr. L. J. 

Adoption — Adopted son cannot 
Jjniiibardari 

Adultery. 5ee Divorce. 


1 
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Adverse possession. See oo-shakeb 500 

Co*sharer 192 

when iaoumbrance 
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Agra Tenancy Act-conoia. 


„ Oral sale of equity of re- 

—y m<>‘-tg»g<!0-Begitration 
_ ^***GQt of mortgagor to redeem 343 

by 

ii,. , -PosscssioH of one co-hei^ in 

the absence of others-Whether adverse. 

Pofseasio^'Af absenoo of the other co-heirs, got 

aierteV r^Av title was 

asserted. Chaxo Khax v. Ali Khan 292 

Act (iiof i9oi).s 4- 

r2 i / . \ produce of Jruit trees in a grove occic 

Tim Court, Jurisdiction of. 

secUoa ^4 oP f?. f ^ “reut” contained in 

oeT^o I^^aVenS; AeT‘ fgor^''^’; T 

their ordinary sensed the^ inr^d^^eXlr 

sense, the words may include craziuo- but it 

impossib o to hold that all land hfld forVarL pu ' 

not he 1 for f “ ‘““‘‘Pt from pasture land, 

the ‘‘c" purposes, is coBuirable h; 

SS. 56, 57, 58 743 

HnJm f ’; doterminni- u dispute hetwcMui rival 
claimants to an oecupaury-tenuncy. (lr^•KsM e. Ke t 

"TZIT Z ^ SS, 159, 160 —Sad 

n Teiiinicy Act coiitemphacs 

a su t by a lambardar for arn-ars of ivvc.iuo pavaMo 

to the Government throu-h tl.o hnnbaoh.- ]„■ :[ ^o- 

sharer, whether such jcwniR. actuallv hpon paid 
or not. The Iniutatioii forsucii a suit i .-5 llir.-.- \f.ars 
trom the date wln*n the revenue l•coame pavaMe. S.*c. 
tion leOeontoiiiplatesa case whore arrear.s cf revenue 

have actually boon paid by one co-.d.arer lor anuti.er 
whether the en-.sbaror payin-^ the revenue be a l.,?n’ 
herder or not. The limitation under this section runs 
from the date of actual payment, d or 8f.N-..u c. J.Ar.m 
rUAsAD, 9 A. L. J. 051 — ■ 


S. 160 

s. 167 33, 743 

on/ 7 .-n«f ..o r , ^ for possession 

against usufmetuarg mortgagee — Ex-proprieian/ 

0 / Civil or Revenue^oi-t. 

seslfnn 'vhether a person lawfully in poa- 

to h ^ "" roort^raffee must give up possession 

lx oLZZtf^'"''- Tf ■ entitled to 

ex-pioprietary rights in the land, i.c., becomes ex-pro- 

pnetaiy tenant of the land, is not a question reserved 
V-raT'" ^ fievenuo Courts, section 167 of the 

AtAM A tiAK Lal, 9 A. L. J. 547 438 

Ileee^iiT^oZ^::^, ^ ' > (b)-Dcc«mn of 

Section 199 of the Agra Tenancy Act, 1901 is con- 
hned to questions of title to land. ’ 

199 m e?l of'i'l'"'®, “““‘ut “‘=‘ section 

not^operate as ,eejud,cata. Taufi^unnissa n. Taski.v 

Court for rofog? 

AgTiCUltUl^iSt, meaning of 827 

co-oumero//iiss/mre— 
^-sjartrs incompetency to contest validity of the sale 

co-s/iarcr—Considerafion. 

In a suit for possession by a purchaser of a share 

co-sharers cannot 
successfully contest the bona fides or validity of the 

sale on the ground of want of or inadequacy of the 

con.sideiation so Jong as the vendor himself is s^tisdod. 

A lo-sh.ucrs possession cannot be considered to 

ha^e become adverse unless and until he sots his 

own title byome overt act. Hukam Kaur u. UniAHi 

Lal, /d 1 . \V. n. 19]2; 110 V. L. K. 1912 192 

Alluvion and diluvion-occupaucy-hoMiog 

re-appearmg after submersion-Occupan^-tenaut 

njiether loses las right to recovered land 942 
Alteration of date of document to secure reb-is- 
tration 460 

pM.tr J nu charge and finding. See Penal 

Amendment of decree. See decbff. 

, - , Power of executing Court 

to amena decree 719 

wi t) 7 ~ plaint Suit in ejectment 

It hethe, can be converted into a suitjor partition. 

A suit in ejectment cannot be converted into ono 

rTj 1H9‘ V. MuaMgan. 2d 

^?i!.c,!f P'-OPe'-ty-Liahility furpmfomu 


Animal, e;U ,e,,en it c.u, ie „,-epert,j of pur.u^ 
iu order to render an animal fcr.c nafur.a tho pro- 
perty of any person, there must be a complete can. 
ture .lie result of wbidi is to reducetlie animal coX 
pk el\ into possession. Mere pursuit, short of capture 
\Mll not (In and so long as it is pnssibic for the animal 
to escape, it cannot be said that tliere is such a redu^- 
tion into pos.sesHioii as muke.s the animal the property 
ot the pur.sner. The mere fact of tho accused'rcW 
overtaking an animal and pullin«Mt down dAr.« ^ ^ 

.. b,- ..t .'is.'.V^to ’.n'r Jho 

t’riW^ lhCmTSf huh '5 o. 
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Appeal* Sec Civil Prockdube Code, 1908, s. 151 Appeal —contd. 


Appeal—Addition of parties—Discretion 


raised 


appellate Court bound to decide points 

818 

-to the first Appellate Court on insufficient 

stamp—Power of the Court of second or further 
appeal to order supply of deficiency—Cousetiuences 
of non-cnmpliancc with such order 4@3 

Court-fee—Suit for possession and mesne 


---Question of valuation — Jurisdiction of 

Small Cause Court—How land is to be assess^, ^ 
question within jurisdiction 452 

-Refusal of Court to remit award 0/3 

-'Refusal to receive document 370 

Rejection of application for restoration ^ 

Rejection of secondary evidence sdndtt^ 


suit 


profits—Valuation 

Decision of first Court that charire was 


created —No appeal by plaintiff—Whether Appellate v. 23 


by first Court - 

— Remand order not passed under 0- XL^ 


Court could hold that mortgage bond valid against 
other executant 

—-Decision on jireliminary issues 

'-Decision fixing area of holding 


Decision of two cross-appeals—Tsvo decrees of land 


Rent decree—Sale 
Suit by reversioner for possession and also 
forredemption-Redemption ordered on payment 
of particular sum—Court-fee payable /‘♦O 

Valuation-Suit for declaration m respe^ 


i'l-amed—Appellant believing in the existence of 
only one decree—Appeal tiled against one decree 
only— Sufficient cause 140 

' - Decree where defendant alone appears 

601 

--againstf.r pnffe decree—Proper procedure, 

if Appellate Court is satisfied that the ilifemlant 
had no opportunity of luhlucing evidence 367 

-Foiiiin—Decision by Assistant Judge in 

land ac(]uisitiou case 612 

— " Interlocutory order in execution proceed¬ 
ings 50 

- Judgment of Criminal Courts 975 

-Judgment of first Court set aside and 

appeal allowed “ with costs"—Meaning of “costs’’ 
— Costs of appeal only—Court-fee on memorandum 
of aiipeul to be refunded to appellant and not 
charged U(>un respondent 910 

-Jurisdiction — Trial of rent suit below 


Rs. 50 by Munsif 

Jurisdiction—Pre-emption decree in respect 


of land —Value of suit below Rs. 5,000—Decree on 
payment of more than Hs. 5,000 347 

-Jurisdiction—Pre-omptiou suit 407 


-Objection as to misjoinder of parties or 

causes of action 744 

against order of remand—Decision of first 


<’ourt oil remand order no bar to appeal—Court of 
appeal, power of | 8 I 

-against order refusing to restore land ac¬ 


quisition case is not competent 

Order maintaining a person’s ri<dit to 


oppose grant of Will 

--Order sanciionimr review 


-Order modifying arbitration award 519 

““ 1 I’h-ailings, delective — Finding on evidence 
wliich pl^aintitT Jiail no opportunity to meet—Ap- 
)>ellatc Court, duty of —Remis.'>iou of issue 3 

" “ Point not raised ill ineinuranduui 270 

1 ower of Apjiellate Court—Accused con 


vieltul ot one ofi'enceaml ac(|uittcd of another —Con¬ 
viction and aeijuittal liascd on same evidence — 
Power of Appellate Court to alter convietion 


-Pre-emption—Vendee drawing money do- 

}M)sited by juo-emptor in Court—Appeal, right of. 
if atVeeteii by such withdrawal 


__Sa^ciVnf cauite—Delay due io 

iynomnee of laio - Cro.s.s.objections-Appeulabafm^ 
Civil Procedure Code (Act Vo} 1908^, 0. XXfi,ir. 3, 

Aniippcal was filed in March 1909. The solo ap- 
pellant died on 4th October 1909, but no apphcatiou to 
bring*- his representatives on the record was made till 
27tli May 1912. Thconlv explanation of the extraordi¬ 
nary delay was that the appellant’s representatives 
were ignorant of law. The appeal was admitted on 4t i 
Juno 1910, long afterthe appellant s death but nothing 
more was done for over a year owing to omission to 
i>iiV process-fee till 6th August 1911: ^ 

Held, that appeal had abated and that no special 
circumstances existed to justify any concossion to the 

appellant’s representatives. 

Cross-objcctions filed by a respondent cannot be 
heard, where an appeal abates and there is no appel¬ 
lant on the record. Kakam Chanj) V. Lehna, J0+1 • 
L. K. 1912 

--- - ArhHmlion-A>vard-0<dcr selling nni.U 

aintrd for arbitrator's misconduct can be atUicked tn 
appeal against decree. 

Wh.n an appeal is finally 

_ pruitless even if successful^Executwn 

direction that properties, be sold in f 

appLl filed against order dismissing 

iet aside sale—Whether appeal against first order 

competent. 

In execution of a decree, the Court directed that the 

we. ^ran^:.;s:a r rlaL 

rejected: , . and should 

Held, that the appeal ^3 successful, it 

be dismissed, because, even f it ' 

would be fruitless, as ^ Bbinuabaxi Chow- 

aside. Mohesh CuandRA Siiaiia u. Bbin ^29 

nilURANI 
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A p p ea I —coutd. 

■ . —- Judgment—High Court’s power -^Appeal^ 

second. 

The High Court will, in second appeal, satisfy itself 
only with regard to the lower Appellate Court having 
applied its mind to the evidence on record and pro* 
nouncod its finding upon a consideration of the evi* 
dence. Rangacuariar, In re, (1912) 1 M. W. 175 

I SO 

— ■ -- Order directing application for assessment of 

mesne profits to be registered as execution case — Inter- 
locutorij order, not appealable. 

An order directing an application for assessment of 
mesne profits, to be registered as an execution case, 
is an interlocutory order and docs not determine the 
rights of the parties. It is, therefore, not open to 
appeal. Upexdua Chandra Singh y. Sakhi Chaxd, 
16C. L. J. 3 573 

— ayainst an order of remand— Order of remand 
carried out bij first Court no hartoappeal—Civil Pro¬ 
cedure Code Uct V of 190S;, s. 105 (2), 0. XLI, 
r. 23, O. XLIII, r. 1 fuj. 

Where a suit has been remanded under Order XLI, 
rule 23 of the Code of Civil Px*ocedure, the fact that 
before the appeal against the order of remand is liled, 
the order of remand has already been carried out by 
the first Court, is no bar to the liearing of the appeal. 
Hub Lal v. Ganga 191 

- Practice — Time-barred appeal admitted in 

exerciseol discretion before issueof process—Discharge 
of order of admission on respondent’s objection^ 
Limitation Act (IX of 190S), ». 5. 

An order admitting a titne*barred appeal by exer¬ 
cise of the discretion given by section 5 of the Limita¬ 
tion Act, if made before issue of process to the re¬ 
spondent, is not conclusive on the respondent 

But such an order should net be discharged on ob¬ 
jection by the respondent, unless upon grounds 
which have not already been considered before tljo 
order was made; especially when the respon<lent’s 
objection to the order of admission comes before a 
Judge other than the Judge who, in the exei'cise of 
his discretion, made the order of admiosion. Saku r. 
Makoti, 8 N. L. R. 50 562 

— ... ‘Present right of ~‘Con--'trHction of Statute — 
Right in esse not affected hg new Ltw — General 
Clauses Act (X oj 1897), .“i. <1— Civil Procedure Code 
(Act V oj 1208), s. 154, O. XLI, r. 23, (). XLllI, 
r. 1 (u)— Remand order — Appeal. 

The right of appeal in a ])ciuHng action is uot a 
matter of procedure atul tlie repeal of a statute, wijich 
was in force at the time wlioo tlie action was iiistitut* 
ed and which regulated the cjiu’se ot a|)peal, (!oes not 
affect the right of appeal acquired or enjoyed tinder 
that Statute unless the re[>oaling Statute expressly or 
by necessary iru()licatiun takes away that right. 

Tlie wonls “anv present right of a|)peal ’ in sec^ 


Appeal—concld. 


tion 


154 of Act V of 1908, mean a right of appeal ui t-s.-c 
and not in passe, i.t., a right of appeal wliich liad ac¬ 
tually come into existence and was capable of lieing 
exercised by tlic aggii‘’ved party at the cotninenco- 
ment of the new Statute. 

Where in a suit instituted before iho coming into 
force of tho new Civil Procedure '’ode, ;m order of 
remand is passe^l after t1ie n'‘w<'odehas come into 
f.irco, tho right of appeal against the order i.s regu¬ 
lated bv tho new and not b\' tho old Code. Ga.nu.v 
Mai. y.'PiRAN DrrrA, 84 P.' W. R. 1912; loti 1*. L. U. 
1912 


Second* See Civil Procbdurb Code, 
1908, s. 100. 

-Costs—Discretion 429 

Decision of Assistant Judge in 

512 


Land Acquision case 


— --Finding based on document and 

on statement of witness—High Court—Document 
found not to support the conclusion—Remand 103 
---Objection as to defect in verifi¬ 


cation 


tion of legal right 


Power of High Court 190 
Question of law—Determina- 


- Application to set aside execution 

sale on ground ol fraud —Difference between old and 
new Corfe.s— ivil Procedure Code (Act XIV of 1882), 
s. 2^4, —Ciril Procedure Code (Act V of 1908), s. 104, 
sub-s. (2), s. 115, (). XXI, r. 90 ami 0. XLIII, cl. (J) 
—Sale held under old Code —Decision of lower Ap¬ 
pellate Court under neiv Code — Whether second appeal 
lies —Rci’i'sion— Limitation—Erroneous decision on 
point of /iJHifefion, no ground lor interjerence in 
revision by High Court. 

Under the Civil Procednro Code of 1882, a sale in 
execution could be impeached for fraud under sec¬ 
tion 241 thereof, and, therefore, n second appeal lay. 
But under tho present Code of 1908, fraud is put on 
the same footing as material irregularity by Order 
XXI, rule 90, andsection 104, sub-section (2) read 
with Order XLIII, clause tj), makes it clear that 
there is now no second appeal in such a case. 

A sale was held in execution under the old Code. 
Tho first application to set it aside on the ground 
of fraud was made and allowed by the first Court 
under the ohl Code. The onler was set asirle on ap¬ 
peal and the case remanded under the old Code. On 
remand, tlie aiiplication was dismissed by the first 
Court oil June 12, 1909, that is, when tho new Code 
had come into operation. There was an appeal and 
tlie original order was once more set aside and llie 
case again remanded. A second appeal was preferred 
against the remand order: 

Held, that this order having been made under the 
new Code, the afipeiil ivas iricomjietent. 

An error in applying the law of limitation is not 
an error which can be corrected in revision; for 
it cannot be helil that a Court, which has jurisdiction 
to decide a case, has acted without jurisdiction 
or illogalb', or with material irregularity iu tho 
exercise of its jurisdiction, \vhere it makes a mis¬ 
take ill law through failure to appreciate tho wliole of 
the law on the subject. Bbnodb Bkiiaki liiiADKA c. 
Ram Sarui' Chamau, 10 C. W. X. 1015 679 

----- Finding as to cnstoin—Right to 

cJfiiirugr, 

Jt is open to .an appellant iu secoml appeal to show 
that the cviilcnce relied upon by the other side, even 
if helioved aiul considered suHieient, does not, in la«- 
amount to tho proof of an alleged custom. 8umiAi)KA 

r. TrihiU'an Dat 247 

-:-;— - Finding of fnct — Finding based 

•ifton innduiiss^ible evidence. 

A liudiug of fact may be challenged iu second ap¬ 
peal. when, in coming to it, the lower Court has pro- 
ceeded illog.ally iu reiving upon evidence which is 
iirelevaiit and inadmissible. Tauini Charan Saricar 
c. Fakka.nnissa 
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Appeal to Privy Council. See Fhivy 

Council Ari'KAL. 


' ■— ■ - — ■■■ e.vccution—Civil Pro¬ 

cedure Cude (Aef V’’ of 190S>, Order XLV, r. 13. 
Where rermission to appeal to Privy Council is 
g^rantecl execution should not generally be stayed 
unless the execution would so upset things that in the 
event of the appeal being successful, the i^fatas quo 
ante could not be rostore<l or could be restored onlv 
with great tlitlicuUy. Kxecation of the decree should 
not be stayed on the more allegatiou that tho appli¬ 
cant will suffer much loss. Keiadam Hussain Kiean* 
r. Mukau Bull, 87 1’. W. 11. 1912 I 87 


Appraisement 914 

Approver. See Cehminal Pkocedure Code, 
s. 337. 

■- Evidence — Corroborafion — Conjcusion 

to private peri^on—Evidence Acd (I of 1872), s. 133. 

Oti the night of the (•th-7th of December, a large 
gang of ducoits made an attack on the house of B. 
Before they could cff(‘ct their purpose, the neighbours 
came up ami t hedacoits were driven off. One of them, 
//., was, liowever, captured, lie made a confession oii 
Llu! spot to a i)ri\'ate person giviug^ the names of some 
of the dacoits. As a result of tl.o confession, somo 
dacoits were captured. J. was capturcMl on Kebruary 
18 ami he afterwards turned informer. L. had made 
a long detailci.1 cojjfossiou giving an account of the 
<lacoity to a lirst class ilagistrate on Decetnber 9, 
hut subseciuently on April 20, lio retracted tho con¬ 
fession: 

Held, that, in all cases depending on tho evidence of 
an informer, tlie degree of sapjiort that tho evidence 
recpiired must <lepond on the amount of the credit in 
each ])articular case to bo attached to the informer, 
that the confession of L. was ample evidence to corro* 
borate the approver, ami that tho convictions of tho 
<lacoits were legal. Lalan Mae.i.ik r. Kmi’LEEor 10 

C. \V. X. 009; 13 Cu. L J. 571 987 


Arbitration. See Civh. Pu.KtnunK 
Sen. 11- 


-Agreement to refer—Bar to suit 
Award, order modifying—Appeal 


Code-;, 

402 

519 


--Award —< irder sett in 

arl>iti:itor’s misconduct can be 
against decree 


g aside awanl for 
attacked iu ap|)eal 


-- Auuud — Vfi}id iiuard, effect of — Extinc¬ 
tion of oriijiniit ciin^c of ueliiDt—Bur to suit — Liniitd- 
lion—Setliiij tiaiile au<ird — Li)nila(i>iu Art (Xl’’ of 
1877), Sell. II, Art. PI—. ic/e.-a a nnllitij — 
I'l-oiiil or lii^Jioiu'st ij—l hnission to decide till matters 
— .•la'ci/<i not cnforreil — uhen iibroi/ated. 

X valid award oj-dinarily operates to merge and 
extinanish all claims embracei-l iu the submission. 
Alter the award lias been made, the submission and 
the award rurnish tin* only basis by which the rights 
of the jjarties can be detennineil, ami constitute 
a bar to any action on the original cause ol action. 

In lU’dcr tli.at a person, who was a jiarty to a submis¬ 
sion ami awaid. may sue on tlio original cause of 
action, lie must lirst have the aw.'ird set aside, if the 
awarcl is not a milliiy but is only voidable at 
the instance of tlio ]>arty, and the suit toset aside the 
iiuai'l iiiU'l be bi'oin.'la within tlio period of three 
V'.'U;. uinicr Article 91 ol the BiuiilatioU Act. 


Arbitration— contd. 

Fraud or dishonesty on the part of arbitrator is nob 
sufficient to vitiate his award as a nullity. 

When an arbitrator has jurisdiction to make an 
award, fraud or dishonesty on his part does not deprive 
him of such jurisdiction; such conduct merely amounts 
to nusconduct and may afford good cause for a compe¬ 
tent Court to set aside the award. 

Where a party has omitted to take steps to get an 
award set aside within tho prescribed period of limi¬ 
tation, he cannot be allowed to object to tho award on 
the ground of fraud or dishonesty of the arbitrator 
or his failure to decide all tho matters in dis¬ 
pute. 

An arbitrator is not bound to determine a matter 
not notified as a matter in difference or which is 
merely a collateral question, though it may be 
necessary to dispose of it with a view to deciding the 
main dispute. 

In order to deprive an award of its biuding effect, 
it is not enough that it was not enforced or that even 
both parties objected to it, but there must bo positive 
evidence that both parties agreed that the former 
state of things should be restored. Kjianciiand u. 
Kouu.mal, 5 S. L. R. 224 819 

- ’Atcard—Parties to jjendiny suit maJehaj 

reference tvithout intervention of Court—Submission 
and award invalid —Specific Relief Act (I of 1877), 
S.2I ,—Civil Procedure Code {Act XIV o/JS82), ss. 12, 
20, o2.3, 525 —Civil Procedure Code (Act V of 1908), 
Seh. ll,ss. n, 20. 

During the pendency of a suit in a Court, it is not 
open to the iiartios to refer the matters in dispute to 
arbitration without the intervention oj the Court, or, 
after an award has been made bj' the arbitrator 
ajipointed in this way, to apply to the Court that the 
award be filed. 

Such a submission and the award made in pursuance 
thereof are quite invalid. 

Tho ])rovisions of sections 523 and 525 of tho Civil 
Procedure Code, 1882, and sections 17 and 20, Schedule 
11 oftheCodoof 1908, apply only to cases when 
there is no suit relating to the same matter already 
])euding between tho parties who are affected by the 
a'’'recmeDt to refer or by the award. 

The previously ijistituted suit is not barred by 
reason only of an agreement being made between the 
parties for reference to arbitration without the inter¬ 
vention of tlio Court. 

An award made by an arbitrator in pursuance of 
such an agreement cannot bo taken cognizance of by 
the Court so as to bo made the basis of u proceeding 
under section 525 of the Civil Procedure Code, 1882. 
DiiAN SI.VGU u. Kahn Singh, 191 P. W, R. 1912 140 

___Ex parte proceeding ordered hij arbitrator 

mjainst one partij—Right of that party to file objec* 
tions to award. 

Tho mere fact that er jnirle proceedings have been 
taken against one party by au arbitrator is not suffi¬ 
cient to justify tho summary rejection of the objec¬ 
tions to tho arbitrators’ award filed by that party. 
Whether c.r parte proceedings taken by tho arbitrator 
are justified or not, tho award made by the arbitrator 
is one the validity or invalidity of which has to be 
consiilcred by tho Court. 

T!ie party, against wliom c.c j)arfc proceedings are 
ordered by the arbitrator, has every right to uu op* 
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Arbitration— conoid. 

porfcunity to file objeotiona to the award which the 
Court is bound to consider, if they are filed within the 
time prescribed by law. Lila Ram v. Mukand Rai 

57 

--- j^hole muqaddama referred — Power to 

arbitrator to award money or impose other conditions 
when asked to divide property—Duty of Court in 
dealing with award when fairly made. 

Where parties apply to the Court to refer their 
mugadrfama tothe arbitration of a particular person, 
the words used in the application should not be in¬ 
terpreted in a narrow sense bub should be taken to 
mean that the parties ask for the settling of all their 
disputes through arbitration. 

Where an arbitrator divides property in a particular 
manner or in dividing it lays down certain directions 
or awards certain amounts to one party, his act is 
well within his jurisdiction and the C’ourt is not 
competent to interfere with the award on its 
merits. 

Where parties agree to refer their dispute to the 
decision of an arbitrator, they ought notbeallowed to 
resile from the position which they took up at the 
time of the reference and objections which are 
merely technical and not objections of substance 
should not be allowed.to prevail so as to disturb an 
award, which has been fairly made and which, when 
the real nature of the dispute between the parties is 
looked to, might reasonably be considered as directed 
to a decision on the matters which were in 
dispute. Lal Bbiiari Lal v. Ram Dial 32 I 

Arbitration Act (IX of 1899), ss.^ 
3, 19 402 

Arms Act (XI of 1878), ss. 14, 15, 19 

(f )—Possession of gun — Serrant—Haster hrivtiiy 
license, dead ^ License not renewed —Serrant continu¬ 
ing to retain possession of gun. 

A. was licensed to possess a gun: the gun was kept 
by his servant the accused. A. died and B., wlio 
succeeded to the management of .d.’s property, failed 
to renew the license. 

Two years after ^.’s death, the quarters belonging 
to the accused were searched and the gun found 
therein. 

The accused contended that the re.^pousibility could 
not be attributed to him hut ought to be attributed 
to R: 

Held, that the accused had pos.^ession and con¬ 
trol of the gun in contravention of the provisions of 
sections 14, 15 of the Anns Act and was, therefore, 
guilty of an offence under section 19 iO. I*jMPKKOii 
V. Jafu Bapu, 14 Bum. b. K. 503; 13 Cu. b. J. 52^^^ 

-SS. 15, 19 (f) 797 

Arrest on warrant with bail —No intimation th^ 
b.\il was allowed— Arrest, whetlior legal I 006 


Assault on a g-irl. See PKN-vr. Com:, s. :^)4 

oO^ 


Threatening to bcMt with a shoo 

, opinion of, how to bo taken 


505 


_ f’S opinions how to be taken—Cross- 

examining assessors, contrary to law 64 I 


Assignment Of debt— Rrawd on creditors-- 

Creditor entitled to impeach such assignment and 
attach the debt—Purchaser of debt at Court-auction 
entitled to the same rights—Whether debtor entitled 
to say that he is bound to pay one claimant and not 
another. 

A. assigned to B. a debt due to himself W'ith the 
object of defeating his creditors. Notice of assign¬ 
ment was given to jI.’s debtor. 

Subsequently, C., one of .d.’s creditors, attached the 
debt in execution of a decree. The debt was sold and 
purchased by D. In a suit by B. against the debtor 
and D. for recovery of the debt : 

Held, that D. was entitled to impeach R.’s right on 
the ground that the assignment was intended to 
defeat A.’s creditors. 

Although as between a transferor and his transferee, 
an assignment may be complete, the creditors of the 
assignor are not bound by it, if it bo in fraud of cre¬ 
ditors, and they are entitled to attach the property 
assigned as being still the propert}' of the assignor, so 
fur as the debts are coucerned. 

if there are two competing claimants to the same 
debt, the debtor is entitled to say that one of them is 
the person really entitled to payment from him and 
not the other. The debtor is entitled to refuse to pay 
the amount to the person who is not really entitled to 
payment. Although a creditor has notice of an as¬ 
signment, there is no duty at law on him, under the 
old Code of Civil Procedure, to bring it to the notice 
of the attaching Court. Suhra.mama Pillay r. 
Dakshnamurthi Mudaliar, (1912; 1 M. W. N. 363; 11 
M. L. T. 262 193 

--of promissory-noto executed in favour 

of partners 380 

Attachment before a judgment. See Civil B»o- 
CEI.URK Code, 1908, () X.XXVJII. 

■ " — -. See Exec’L’tjo.v of decker 49 


--Difforonce between attachment before 

judgment and attachment after judgment 668 

--Effect of want of proper attachment 

— Sanction, effect of absoiico of—Sale, vuliclitv of 

, 780 

-Part payment of decree certihed_ 

Wliether atthchinent withdrawn—Execution 677 

Attestation — Executant if can bo attesting wit¬ 
ness 666 

Auction-purchaser’s title —Fiiuid 


Award. See Akditratiox. 

-accepted by parties—Adjustment 959 

---Judgment of High Court based on award 

—Appeal to Privy Council 2 


•- Fdinihj aminijcinent acted upon fora vert/ 

lung time, uhether binding on fuinily. 

In 1876, disputes arose between a daughter and the 
daughter’s sons by another daughter of one C. in re.s- 
p»>et of the property left by (/. The ilisputes wore 
referred to arbitrators, and tlie arbitrators gave a 
portion of tlie property to the daughter and a portion 
to the daugliier’s .^ons by another daughter. Tlio 
award was made a rule of Court and was acted upon 
for a very long time : 

If'-hl, that the .award was a family arrangement 
which was binding not only upon tlie actual parties to 
it but upon tlie whole faniilv. Madan Lal V . Cduttax 
S iNOH, 10 A. L, .1. KH 297 
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Bail — Security for breach of peace 

Bail-bond — rris07ier continittiny snicidc—'Sni'ctij 

— Discharge. 

When a person on bail commits suicide, the surely 
is discharjrecl. Nrisincha Deb Cuatterjke v. Em- 
PEROEU ]6“c. W. xV. 530j 13 Cr. h. J. 592 1008 

Bailment -specific propertg—Debtor ami creditor 

—Liabilittj of a gold.-iiiiith—Contract Act (IX of \KJ2), 

ss. 148, 151— —Material irregnlaritij. 

Where some precious stones and lumps of gold of 
special (juality and three sovereigns were given to a 
goldsmiti) to convert into jewellery and wore lost by 
theft, not caused by want of proper care : 

Ueld, (1) that as the intention was to couveit the 
identical stones and lumps of gold into jewellery, the 
owmwship did not pass to tlie goldsmith and the 
tiansactioji being one of bailment, he was absolved 
from liability for the loss under sections 148 and 151, 
Indian Contract Act, but that as regar<ls the three 
sovereigns; as the identical sovereigns were not 'ni- 
tendod to bo melted and turned into jewellery, the 
property had passo<l to the goldsmith and he was in- 
tlebte<l to the owner thereof and was liable to make 
good tlie loss ; 

(2) that as the above distinction had escaped the 
attention of the lower Court, there had been material 
irregularity in the exercise of jnrisdictiou. Mauncj 
fc>AN My.\ix(j r. To M.mvn, 5 Uuii. L. T. lOtJ 

431 

Beng^al Cess Act (IX of 1880), s. 20, 

OCbi A, Pai*t i —lemnit's uaiuc not entered in 

I'art I or ll —ll’/o7/i<-)- rent suit inaintainnhlc. 

A landUnal, in a return umlor Part I of Scheilulc A 
of the Jiengal Cess Act, put down the names of his 
batui jnte raiijnts. .Subsecpiently, he brought rent suits 
against- tlnun : 

Held, that the rotiiin should have been made under 
Part Jl or Part III ol the Schedule, as the case mav 
be of Sebedulo A and not undei Pai t J, and tlie name’s 
of the or tenurc-liolders, as tlie case may bo, 

should have been mentioned ; and tlioro was, tliere- 
fore, no propel return within ilie meaning of tlie Cess 
Aci. and seciiou 2U was a bar to tlie suits. Sammani 
r. Kamai.akant Jha 424 


S. 95 

Sch. A, Part I 


424 


Bengal Court of Wards Act (IX of 
1879), ss. 10, 64A — Xiftirr — rrcsHfUfition — 

rlttim to titr CuUedor. effect of — 

(f. 

The Court of Wards Act, 1870, <loe3 not re- 

tpiii'i* a Collector to give notice to the eroditors en- 
tered ill :iny list, lm( it does nM|iiire the issue of a 
geiHual notice. 

It llie provisitiiis of clauses f^6Jand(c’) of section 04.1 
oi the Court of Wards .Vet are complioil with in full 
am) liio.seol clause (uj are i'oniplii-d with partly, tlio 
^ oiiit may {iresiiine that all tiu; notices required by 
t lie sect ion were published. 

It a creditor <loes not siibinit bis idaim aftiw the 
])cil.lie:ition of f[n* imlice iiinb-r the .Vet, the cri'ditor 
)o.'<!s his iiiliTe.st from fliat «late. IIarrow r. (Java 
PuA.-.ve. P A. L. J. 558 


Bengal Excise Act (V, B. C. of 1909), 
ss. 2 (14), (20), 9(2), 10,46, 52, 55, 

57 —Exciscahle liquor, meaning oj — Tinctures, xchc^ 
iher liquor — Prevention], of smuggling of drugs pre¬ 
pared in French territory, hoxo to be e^ffected —“ Juice 
drawn from any cocoanut,'* meaning of—laJeing 
order for foreign goods, whether constitutes abetment 
oj transport. 

The definition of “Exciseable liquor” given in the 
newE-xcise Act (V, B. C. of 1909), prevents chemists 
and vendors of drugs selling intoxicating liquors or 
otherwise dealing Avith them as medicinal pre¬ 
parations. 

Tinctures of Cinchona, Cardamom or Ginger and 
Spirits of Nitric Ether are not exciseablo liquor. 

Tho smuggling of drugs prepared in French 
territory with French spirits in Bond into British 
territory can bo prevented under the customs laiv. 
Therefore, those articles ought to bo dealt Avith by tho 
Customs Authorities; but tho omission of these 
authorities to do so does not render tho accused liable 
to punishment under the Excise Act. 

‘‘Juice drawn from any cocoanut” in section 2, 
clatisc 20, of the Excise Act, does not refer to the milk 
of the cocoaniit itself but means the juice of the palm 
tree of Avhatever species and not its fruit. 

The act of taking an order for foreign goods does 
not constitute an abetment of their transport, though 
it might be an abetment of their import. E.aipkror 
r. Moil Lal C’handrr, 16 C. W. N. 785; 13 Cr. J- 

545 961 

Jl _ss.9(2), 10,46 

961 

_—-SS. 46, 56— 

Uahilityfor offence by servtnf—Removing ganja— 
Acting on behalf of master, meaning of. 

A master is not criminally responsible for the 
wrongful act of a servant unless ho can bo shown to 
have expressly authorized it. 

Under section 56 of the Bengal Excise Act, tho pro- 
sccution must show that the servant was not only in 
the cmplov of his master but also acted on his behalf 
in committing the olFenco. The expression on behalf 
of’ connotes some benefit to tho person on whose be¬ 
half another person may act. _ 

When a servant does anything Avithm the scope ot 
his employment for that purpose, his action Avill be 
binding on his master, and tho master will be ori- 
minallv liable for any wrongful act of the servant. 
Uttam* CuAxn V . E.mpkrob, 16 C. W. N. 551; 15 0. L. 
J -lOl' 39 C. 341; 13 Cr. L. J. 591 1007 

961 
1007 
961 


S. 56 
S. 57 


s. 64A 


Bengal Local Self-Government Act 
(111 B. C. of 1885), S. IG-Channel—Pro- 
pert t! of private person—Uoiv can he brought under 
District Board. 

A Distiict Board can only bring a private channel 
under its control uml administration by making an 
agreement with tho person in Avhom the^property 
in any ehannol is vested, under section 76 of the 

Bengal LoeiU Self-Government Act. 

Where a District Board had a certain private onan- 
iiel entered on its books and had spent some money 
on its iqi-kccp: 
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—concld« 

Heldy that, this was not suSiciont to briag the 
channol under tho control and administration of tho 
District Board, and that the persons erecting 
weirs and fishing in it, with tho permission of tho 
owners, committed no offence against the District 
Board’s by-laws. Shashi Biiushan Gupta v. Em- 
PBROB, 13 Cr. L. J. 580 996 

pa I Act (111 B. C. Of 
1884), s. 6(3) 548 

" - -- Sa 85, cl* (a)— /Issm- 

Kaib residimj in zemindar’s hou'fe ailioitiimj 
kiicheri without payiiKj runt —Zemindar occapier and 
liable to tax, not naib— House and kaclieri, separate 
holdings. 

Tho plaintiff as tho runb of a zemindar occupied 
a small house adjoining the zemindar's kachen, 
and paid no rout. Tho Municipality assessed 
him ^v^th Municipal taxes under section 85 clause 
OO of the Bengal Municipal Act whereupon ho 
hrought this suit fora declaration that tho imoosi- 
tion of the taxes is illegal: ‘ 

Held, that tho occupier of the house was the zemin- 
ilar, and that he, and not the plaintiff, was liable to be 
taxed in respect of it. 

Obiter dictum:—The plaintiff’s house and the 
kachen house were not one holding for tho purposes 
of the assessment under section 85 clause (a ) of the 
Bengal Muniopiul Act. Gobinda Chandra Ganguly 
V. Kailash Chandra Sanyal, 15 C. L.J. 689 909 

- SS- 101, 103, I 10 

548 

—-7--SS. 217, 273, 353^ 

Prosecutwn^Offence under Act—Institution of pro. 
secution Consent of Commissioners —Evidence of 
sanction what is—Vuhlicunthorit'j—Consent in writ- 

—Tabular form—'*[ have seen,” “prosecute,” whe¬ 
ther valid consent. 

The only evidence of sanction of prosecution by a 
public authority, is a writing under the seal and si"', 
nature of that authority. 

In a tabular form, called tlio form of prosecution, 
there was the name, whether of tlie accuseil or tho com¬ 
plainant was not show'n, the secoml liead “prosecute.” 

presumably the charge which was laid :iguinst the titan, 

the cause; names of witnesses; the date; an<l colunm 
of remarks; the Chairman or Vice-Cliairniau (of the 
Municipality); and in tins ctdijiiin of remarks were the 
words: "I have seen mysfdf’ sigoeil .S. C. (r. Jn ati- 
other similar form, in tho column of remarks, uas the 
word “prosecute:” 

Held, that this was not authority, u•rittenorother^v•ise, 
showing the consent of tlic Commissioners or tho \'ice- 
Chairman on their licluilf to n i>roscotition within sec- 
tion 353 of tho Bengal Municipal Act. isHf. 

The authority which the ^'ice•Chai^man has i-j to 
convoy the sanction of tho CommissioiuTs, and nut to 
pass any order of any kind, ainl Ins must convey 
that sanction under his own seal :ind sigimtnrc to the 
Magistrate. Kaslu Baksh v. ii’ai. Bo\kii or 

CHAriu, 16 C. \V. X. 93 t; 13 On. L. J. o24- 796 

-SS. 273, 353 796 


101? 

Bengral Rent Act (X of 1859), s. 109, 

scope of—Single execution creditor and single 
judgment-debtor—Case of several judgment-dehtors— 
Execution against some of judgmenUdebtors^-Proceed. 
ing againU immoveable pn-operty of some judgment, 
debtors lohose moveables and persons also were pro. 
ceeded against, though no proceeding taken against 
other iudgmenUdebtors-.Process against moveables 
on Jirst execution—Proceedings against immoveable 
property subsequently, though moveables came into 
judgment.debtor's possession in the meantime—Sale 
of immoveable property—Onus of proof—Decree to be 
sell-contained—Execution as decree stands. 

Section 109 of the Bengal Kent Act, 1859, contem- 
plates the case of a single execution-creditor and a 
single judgment-debtor; it does not specilically refer 
to tlie case of a joint and several decree against a 
number of judgment-debtors, in which case the decree- 
holder is at liberty to take out execution against any 
or as raauy of the judgment-debtors as he may choose. 
And the requireiuiiits of the section are satisfied if, 
in so far as an individual judgment-debtor is concern- 
ed, proceedings have been taken against his person 
or moveable property before an attempt is made to 
reach his immoveable property; he has no concern 
with his fellow judgment-debtors against whom tho 
decree-holder may not proceed at all at his choice. 

In other words, execution can be taken out of a dec¬ 
ree for money under the Bengal Rent Act, 1859, not 
being money due as arrears of rent of a saleable 
under-tenure, against the immoveable property of 
some of the judgmeut-debtora, whose moveable pro¬ 
perty and person had been proceeded against pre- 
viously, although the moveables belonging to the 
other judgment-debtors have not yet been sold. 

Process against moveable property must be taken 
upon the hrst application for e.xecution of such u 
decree; and after moveable property has been ex- 
hausted, the decree-holder is free to proceed against 
immoveable proptjrty upon succeeding applications 
for execution, notwithstanding that other movcablo 
property has come into the possession of the judg- 
ment-debtor in the meautitne. 

All application against tlio person of the judgment- 
debtor is not a condition precedent to tho maintenance 
of an application for execution against iminoveablo 
property. 

Tt is not the true moaning of section 109 that if 
an .apfilicatioii lias been made for execution a'minst 
tlie immoveable property of the judgment-debtor, it 
can bo defeated by him only if he proves that ho has 
moveable property within the district .salKciont for 
the rvmpli fr S'ltisfnrtion of the judgment-debt. TIio 
deeree-hohler is not free to ignore tho moveable j)ro- 
perty, even u[)oii the liiot application for execution 
although its value is not sullicieut for the full satis¬ 
faction of his d4?crce. 

.V decree must be self-contained and must bo cxe- 
c.«ted :is it stands. 

In a .suit it was ordered that a decree be passed in 
accordance with the solrnamah filed bv the parties 
but the piovisioii in the solcnamali, as to tho payment 
of iiiUuest in the event of default, was not incor- 
poi'ated in tho decree: 

Held, that the decree-holder w:i.s not entitled to take 
out execution of interest under the decree as it 
stood, but he might, apply for amendment of the 
decree. BhiKaui rii’KUL r. Gadadiiar Kamanuj Da.s 


general index. 
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laiHHord’s fee sulscqiicnfto institidioii of suit, whether 

unij'tcicnf. . • r 

It is a suliicient compliance with the provisions of 

sections ]o aiiU IG of the llcngal Tenancy Act, if the 
lainlloi'.rs foes, etc., be deposited ^Ylth the Collector 
after the institution of rent suit. Rajani I^^Nta 
SaUKAR V. ilAKHAN bAL GoSWAMl 542 

___S. 16 542 

_SS. 22, Cl. (2), 49- 

Ensttrn BefUfol and Assam Art (I of 1908), s. 10 cl. 
(1 )—Acquisition of occnpnncij-right hij co-sharer 
tenurcAwUlo—Destruction oJ occupancy-right—Exist¬ 
ence of ruiyiiti—'lennvt under raiyat to be under■ 
raiyat under co-sh'irer lenure-holda—Amending Act 
—Uetrospcctivc effect. 

The Kasteru Bengal and Assam Act I of 1908, 
section 10, clause {b), which amends section 22, 
clause (2) of tho Bengal Tenancy Act, has no 
retrospective operation. 

Therefore, if a co-sharer tenure-holder purchased 
un oeeupaney-holding under the tenure, before tho 
ameiuling Act came into operation, he acquired 
the riglits of a raiyat though not those of an 

oecupancv-iv/ij/nt. 

And he can bring a suit to eject a tenant of 
the holding who is an nndov raiyat, under section 49 
clause (^) of the Bengal Tenancy Act, after the 
amending Act came into torce. Nauix Chandra 
V. Banoa Chandra CnownHUKv 705 


Bengal Tenancy Act-conta. 

purposes of tho tenancy; what has to be considered is 
the effect of the act upon the entire land comprised 

in the tenancy. t i 

Therefore, where a holding comprises 66 htghas and 

the tenants sub-let 4 bighas to an under-lessee who 

e-veavated a tank on 2 bighas, and it was found that 

the tank had not rendered the land of the tenancy 

unfit for the purposes thereof, but was a pmcticai 

necessity: , . . j 

held, that the raiyat could not bo ejected under 

clause (2) of section 25 of the Bengal Tenancy Act. 

SouRiNDRA Mohan o. Hahim Bakhsu /lot 

__ 25(a) 497 


- . -- S, 22,--0ccupuncy, non- 

(lansferaUe—Purchase by co-sharer landlord of non- 
transfvrablc orenpancy-riyht, effect of. 

TUo cusv of Oinsh Chandra Chotvdhiiry v. Kedxir 
Chandra Roy, 27 C. 473, which lays down that, in the 
case of a non-transforablc occupancy-holding, the hold- 
iug itself, as apart from the right of occupancy, can¬ 
not be sold so as to give the transferee a right to re¬ 
tain posses.Hou of it, has not been overruled by any 
siibsecpietit <leeision «»f a Pull Bench. 

Where Mieh a holding is traiisfeired to one of the 
co-proprietors, cheoecupaney-right ceases to exist, and 
tlie other eo-piopi letors are entitled to have joint pos- 
ses-,ioii uifh the transferee co-pro[»rietor. ^At.niA 

Sa 1 1'A'l'ANNKss.v Bim f. K.NATfLi,.v Jaiakdau 524 

__ss. 23, 25, cl. (a), 

76- Ejfii Iiuiit— Excavation oJ tank- Suit for ejccl- 
„irnl - '^ut'sr.iiifnt suit for rcnt—ForjcHurc—Waiter 

_ J „i I’foicinent— Use of hind renderimj ■<time unfit 

(.,)• j.lupuses ttf Irnaney—Digging tank uhich is a 
',;tir(irtd ni rrs.-ilij — Oronnd of ejectment. 

Th«' plaintiD's instituted a suitfor ojectmout against 
certain ueeup:iney-/vf<»/ut.s- under clause (u) of section 
25 f)f ihe BengarTeaaiiey Act. A suit for rent nas 
Mdjse<|ueiilly eoinmeneed in respect of a period sub- 
sc(|m‘nt lolhe alh'ged forfeiture: 

Jit Id, that there was no waiver at the date t>f the 
commeiieenient of tlie suit, and tlie claim for eject- 
mi nt eould not he ilefeatcd on tlrnt ground. 

lU-luie :i landlord can succeed in an action under 
reetioniir,. ehnise (.</), of the Bengal Tenancy Act, 
it is tihli--:ituiy u])on him to inove that the kind has 
heu-n list d in a manner which lenders it uuJit for tho 


s. 29 
S. 30 


453,847 


-S. 48 -Land in holding 


of liiivilt, of different qualitics-So 
0 / useceefnent of vuriau. 

l„„d fub.lct to uudervaiyut-Whether s. 48 upplf 

of Teoo„cy_^Act^do^^^ 

expressly mont.on he land hel^ , 

"'T!;eTefove‘’.'n ’'h-’ “"'Pr-C - 

m,reirsses of 'lands wet-e assessed, section 48 cannot 
ous Classes o 1,^3 

be inade appheabk 

c.v. n. bst, 39 c. 839 


____ S. 49 705 

___ ss- 52, I09A—Deci- 

-- . • ^fh.J.linn whether derision settling 

tnt-AppfXhoi of-Additioml rent for addition,I 

’’^i^he'i-Stl^inally intended to lot and ^ 

tioual rent. If, bighas, bo the actual 

tenant intended to take inndlord would bo on- 

piece of land what .t may ho andlo. d^w ou^^ 

titUd to additional lent When tlie 

to hold more bighas than Avoro orig y ^2 

AKUAK A i .1 Mian r. Uir a Bnn.^^C, i.- J- 3^2 

__ c;, 85 Cl. (2)--Lease in 

- f 7 rot ^ ux^Who is entitled toques- 

contmccnfion of cl. (£J 

tion calidity of lease. Bengal Tenancy 

The true object of section the Ben 

Act, is to entitle the landlord of a r««.y eontravontion 
tho validity of a sub-loaso grau .yUn holds uuder 
thereof. Therefore, an under-rmyat, 

a pcruianeut lease jjnnitcd by a }ayj( j his 

lolly looiulain a suit for ,.e,entatires- 

jiossesJ^iun a^jaiubt ihe ur n I 
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in<intcrcsfc. It is not open to the raiyat in such a 
suit to question the validity of the sub-lease on the 
ground that it was granted in contravention of 
clause (2) of section 85 of the Bengal Tenancy Act. 
Sadhan' Sardar V. Lakan Mandal 2S5 

---;-s, 85 cl. (2)—Su&. 

letting hy raiyat —Permanent lease—Registration 
effected in contravention of law-^Effect of lease. 

A sub-lease by a raiyat purporting to create a per- 
manent tenancy, that is, to create a term exceeding 
nine year.s, even if registered in breach of section 85 
, clause (2) of the Bengal Tenancy Act, must be treat¬ 
ed as though it was not registered, fcr it was a regis¬ 
tration in contravention of law. The document, 

therefore, is inadmissible in eviilonco, ami csinnoc 
affect the holding. Jarip Khan v. Dukpa Bewa, 16 

0. U J. 14-t 476 

-s. 86 264 


-s. 87 (2), (3) 639 

--ss. I04Ato I04F, 

I04J, 104H, I 13— Record of Rights, final 

puhlication of—N^o suit brought to alter rent entered 

in Record of Rights—liar of claim in excess of rent 

entered therein. 

The meaning of section 104 J of the Bengal Tenancy 
Act is, that unless an entry in the Record of Rights, 
settling a rent in accordance with the provisions of 
sections 104A to lOiP, has boon altered by means of a 
suit brought as contemplated by section lOlE, the 
entry shall prevail. 

The defendant executed a Jrihnlyat in favour of 
the plaintiff agreeing to occupy 06 liigh(t.i of land at a 
rental of tts. 220 and to pay for any excess laud which 
he may be found to occupy. Subsequently, settlement 
])roceediugs were undertaken and a Record of Riglits 
was finally pviblislied according t> which the defen¬ 
dant then held il7 bighas of land, but the rent fixed 
for that area was R?. 220. The plaintiff brought 
this suit for arrears of rent at the rate of Rs. 268 per 
annum: 

Hc'ld, (1) tliat section 116 of the Bengal Tenancy Aet 
was not applicable and was, therefore, no bar lo the 
])Iaintiff's claim; 

(2) that section 104 T rendered tlie entry iu tlio 
Record of Rights CDnclusivo in tliis case and b irred 
the plaintiff’s claim beyond Us. 220 jicr annum. 
Prasanna Kumar Adhik.vhv r. Uh'immi ihun Howi.i.ai: 

327 

-SS. I04B, I04C, 

I04D, I04E, I04F, I04H, >04J,^^3 

--S. 106 863 

-S. I09A 332 


-SS. 153 , 174 -.!/'/"’"^ 

— Jicnt decree^ S^fI*' - ('rdvr ttslflr (>r 

to set aside Is* l»> tund 

ween eoudictinj o/’ fvtr ttt to 

section I a I 

jdicfl ivifh scrtittn 17*1 /)<*/<.• ftt r 4t 

PoUful'itfC tt'U*''lif't' ft* lo ififf-d'‘ I'ftfftd to 

■■ K.vcr/tllim j**'-*'It •'/ r 'I- 

Ite idtalli. fiift'd. 

A cU‘0n"0 for un If • K- 7>') i i v.il i • wws tti i Io 
by a MunKif with linal ioii 

of tho Bcu^mI Tenancy Act. An appeal was proforrotl 
nguinst that decree and heard without jurisdictiou. 


Beng'al Tenancy Act —contd. 

Tho decree was modified. In execution of that decree 
tho holding was sold and purchased by tho decree- 
holder. The judgment-debtor brought into Court a 
sum for the reversal of the sale under section 174 of 
tho Bengal Tenancy Act. An application to set aside 
the sale was refused on the ground that the poundage 
fee had not been deposited. This order was made by 
a Munsif who had final jurisdiction under section 153. 
The judgment-debtor appealed to tho District Judge 
who overruled an objection to tho competency of tho 
appeal. On the hearing of the appeal, it was hold 
that the judgment-debtor was not bound to deposit 
the poundage fee as under the High Court Rules, the 
decree-holder, upon reversal of the sale, would be 
entitled to a refund of the sum he had deposited on 
that account. The sale was consequently reversed. 
The decree-holder moved the High Court against that 
order: 

fleW, (1) that an order of this description made 
under section 174 of tho Bengal Tenancy Act is 
ordinarily appealable. 

(2) That an order setting aside or refusing to set 
aside a sale held in execution of a rent-decree is .an 
order which decides a question relating to title to 
land as between parties having conflicting claims 
thereto. 

(3) That the effect of the explanation newly added 
to section 153 of tho Bengal Tenancy Act is nob to 
practically supersede the Full Bench case of Kali 
ifondul V. Ram Sarbestvir Chakrabutfy, 32 0 957- 9 
C. W. N. 721; 1 C. L. J. 476 (P. B.), although the 
effect of the explanation is to restrict considerably 
the effect of the Pull Bench decision. 

(4) That where tho question is. whether tho jurig. 
meiit-ilehtor has complied with the rotjuirofnouts of 
section 174 for rever.sal of tho sale, tho c.ise is not 
covered hy the e.vpiatwition and tho rule laid down in 
tho Full Bench governs the matter. 

(5) That tho appeal to the District Judge wAvS com¬ 
petent. 

Obiter dirficm : —(1) The judgmont-ilehtor was not 
bouml to deposit tho poiuuhige fee. 

(2) It was not opi-n to the judgment-debtor to 
ch.allenge tlie vahMity of tho dneree in oxoeution pro- 
ceetlings after that decroo had boon executed with¬ 
out objection and the sale had actually taken plaoo. 

Bkni MAtnmi Rov r. Bi.ssksswar BEtAUin 436 


- S. 153 ()b)— Rent suit 
ifrfi/edof/r.-is than TiQ—Trinl by Mnnsif—Ap. 

— Jui-is>ti'’tion „f Appclhite Onnrt —Ctia7 Procc~ 
dun' Co.l-! (.!'•/ V Of H)()Sh .s*. Il.T — I'loo d''crecs of 
Court -Ih-n'.-iitin of Appellate Court by one judy- 
nn'uf—One rate on sinjle petition—fliyh Court's 
power to interfere —(^-i -.-itioit of jitris<li 'tiijn n d f iken 
before Ai‘i>et},tte Court —High Court's power to en¬ 
tertain ohjertion. 


'I’wo rent siiirs wore tried hy a Munsif who wag 
iii\-.*st'‘d with po.ver-s imd t soctioti I.")6 (I,) of the 

B Migal 'reiriney .Vet. In li )tli tho suits the am niiifc 
cl:iiin.‘d iv;is l••ss Hi in fiftv nipcjs. d'ln Munsif doc- 
roi-d 1 hcin and lim d •fondants .appoiled. 'flie Sub- 
Judge .lecreed the appe il.s in one judgmont. A Rule 
wa.s granted Uy (h * lligli Court on a single petition 
in both the i':ises: 

lief.J, I 1) that no appeal I ty to tho .Suh..Iiidg.>, and 
th It, :drliougti tlio P^int w.is not takenhid'oro tliel'o.ver 
.-Vpo.dhito C >art. th .‘ Iligli C lurr. oouM entertain the 
objection as it was a question of jurig.liction. 
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Ben^ral Tenancy Act —concld. 

(2) that it ivfts competent to the High Court 
to grant a Rule on a single petition wliich, would 
have the effect of sotting aside two decrees which 
were made the matter of a single appeal. Sarat 
Chandra Biswas r. Ashrak Ali 669 


-ss. 159, 160 (d), 

161 (a)- •Burden oj proof—Existence or non-exist¬ 
ence of protected interest — Incumbrance—Annuls 
menf. 

It rests upon an auction-purchaser in the first 
instance to show that the interest which he wishes to 
annul, is an incumbrance. But when that is estab¬ 
lished, the onus shifts on to the incumbrancer to 
]>roTc that his incumbrance is saved through being a 
“protected interest.” Hari Moni Deri v. Moti 

Sheikh, IG C. \V. N. 770 30 

- SS. 160(d), 161 (a) 

30 

-- 167 479 

~ ■ S. 1 67 — Tucumbronre, 

(nniulnicnt of- Dote of sole," ivlicther uicons arlun! 
dote of sole or dote of ronjinnntion—'' Has notice," 
irhrfher meons hos received notice or has l-notiledije 
or I nformotloii ”— Incfnnhyani'c onnnUed from U'hof 
dote. 

In section 1G7 of the Bejignl Tenancy Act. the 
words date of the sale” moan the netiial date of tho 
sale, and not tho date of tho coiifirniation of sale. 

In the same section, the words “ has notice ” moan, 

has knowledge or information “ and not h.as received 
a notice ” 

Tt is provi<led by tlie section that tho incumbrance 

shall bo annulled from the date on which the notice 

15 served on the inciimlnancor. U cannot mean the 
<iato on which the ajipljcatioii for service of notice is 
made to the Collector. Vcsuf Oazi i-. AsMATur.T.Aii, 

16 C. L. ,1. 131 430 

-- 174 436 

- S. 174 — Executioti of 

retil-decrec—Sale of holding—Deposit of decretal 
nniouul Deposit to he tnodc only by judgment-debtor 
— Deposit hy Jiidyriicnt-dehtor's oUeged attorney — 
Aiititority of attorney to he proved if challenged. 

An n])plication, under section 17-Jr of the Bengal 
1 cnancy Act, to sot aside tiu; sale of a holding in execu¬ 
tion of a rent-deerco, by deposit of the decretal amount, 
can bo mad© by tho judgment-debtor alone and by no 
other person. 

Consequently, if a person deposits money by 

jirofcssing to act on behalf of the judgment-debtor, 
liis authority to do so, if cliallouged, must bo »lidy 

established. Han.iit Ki mah Ghose e. Jooendua Nath 

Koy 561 

- -5.178 575 

--s. 188 847 

Berar Land Revenue Code, s. 4 895 

-s. 4(14), (15) 899 

--- s. 15 895 

--S. 60 899 
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Berar Land Revenue Code— concld. 
-;-;;-ss. 205, 2II— Pre- 

emption—*Co‘Occupant havinga right of pre-emption’* 
— Subsequent transferee from person having right of 

jn‘e-emption. 

The words “co-ocenpant having a right of pre-emp- 
tion” in section 2ll of the Berar Land Revenue Code, 
refer only to the person who was co-occupant at the 
date of the transfer on which the claim for pre-emption 
is based or a transferee from that co-occupant by in¬ 
heritance. The words do not include an entire stran¬ 
ger to whom the co-occupancy right has passed by 
voluntary transfer, that is, by sale or gift, subsequent 
to the sale sought to be pre-empted. 

A right to sue for pro-emption, which has already 
accrued, cannot be transferred to an entire stranger. 
Consequently, a stranger, who has become a co-oc- 
cupant by a transfer subsequent to the sale sought to 
be pre-empted, is not entitled to the right of pre-emp¬ 
tion. Ramji V. Mitktai, 8 N. L. 11. 662 570 


s. 211 


570 


s. 72 895, 

ss. 73, 74, 76 
S. 105 


Bombay District Police Act (IV of 

1890), S. 3 (ey^Street, dejinithn of—’Acces¬ 
sible to the public"—“Access to." 

The definition of “street” in seobion 3, clause 
(e) of the Bombay District Police Act, 1890, is inclu¬ 
sive in it.<j terms, and includes a place accessible to 
the public. The words “accessible to the publio” 
mean that any member of the publio as such has 
access to tho land: and “by access to” would ordi¬ 
narily be understood unimpeded entrance upon the 
land. E.MPEROR t'. ManidaI/, 14 Bom. L. R. 499; 13 
Cr. L. J. 513 785 

___SS. 57, 58 — Finder* 

rights of—Finder producing property on Police re¬ 
quisition— Rights not iwaired—Pojyer of Magistrate to 
order property to vest in Oove''nment. 

Where the finder of property hands it over to the 
Police on their requisition but does not waive his 
rights as finder, the Magistrate ought not, under 
section 58 (2) of the Bombay District Police Act, 
to order the property to vest in Government. Alimja, 
In re, 14 Bo.m. h- K. 304; 13 Ck. L. 3. 503 647 

___s. 58 647 

Bombay Hereditary Offices Act 
(Bom. Act III of 1874), s. 67 (d)— 

Jurisdiction oJ Civil Court —Vatandar—Suit for 
declnratiun that plaintiff was head of Taturi family 
and entitled to certain share. 

A suit to obtain a declaration that the plaintiff is 
the head of a family of Vatandars and in consequence 
is ontiiled to a certain share in tho Vatan belonging to 
the family, falls under the bp.r of section 67 (d) of the 
Hereditary Offices Act and, consequently, is not cog¬ 
nizable by a Civil Court. Jivaji Sambhaji Kambli v. 
Fakir Sabaji Kambli, 14 Bo.m. L R. £95; 36 B. ^0 

840 

Bombay Land Revenue Code (Vpf 
1879), ss. 73, 135 SI7 

Sond—Money rc-isiijahle uithin one year, yneaning 
of — Construction. 

In a luortgage-bond, it was stipulated that the 
principal and interest would bo paid within one year : 
7/clil, that the case fell within the class of cases ip 


GENERAL INDEX. 


1021 


Vol. xvi 


Bond —concld, 

which the mortgage*money was payable before a cer¬ 
tain day, and not within the class where a day was 
fixed for the payment of the debt, and that, therefore, 
the debtor was entitled to pay oS the debt on any day 
within one year. Purna Chandra Sarma v. Peary 
Mohan Pad, 39 C. 828 287 

Buddhist Law — Jnherititice — Hnapazon and 
lettetpwa— Husband’s share in lettetpwa inherited 
htj «>i/e duritig coverture. 

Property inherited by the wife from her father 
after her marriage is lettetpwa and not Hnapazon. 
The husband, as tho party through whom the inheri¬ 
tance did not come, is entitled to one-third share of 
such property. Tola Ram v. Ma Kaing, 5 Bi'r. L. T. 
98 3B0 


■ --■■■ — - Inheritance — Status of eldest 

daughter on death of the eldest child who was a son 
—Status devolves on the elder of two daughteis where 
there is no other son. 

The tirst born child in a family was a son, who died 
in infancy; tho second child was a daughter A. Tho 
only other cliihl was a daughter who was born 7 years 
after A : 

Held, (1) that A. was tho oldest daugldcr within 
the meaning of section 1G3 of the Digest; 

(2) that if the eldest child, who died in infancy, 
wore a daughter, the status of eldest daughter would 
have devolYed on A. as the next eldest daughter and 
that the fact that the eldest child was a son made no 
substantial difference, as no other son was born wlio 
could fill tho place of tho deceased orasa. 

The texts cited in section 163 of the Digest giro 
the issue of the eldest daughter a share eipial to that 
of the youngest of his attnts and there seems to be no 
authority for holding that these texts apply exclusive¬ 
ly to families consisting of daughters only. 

The texts are applicable to a family where tho only 
children arriving at maturity wore two daughters atid 
the only other child was a son who died in infancy. 
Ma Bin Thu i’. Maunq Hia Dun, 5 Bur. L. T- 73 

360 

■ — irufou ;—Eldest son 
— Eldest-daughter—Power of widow to dispose oj pro- 
27erty inherited by the eldest son or reserved for (he 
eldest daughter —Necessit!f. 

Where there has been a coniplote divorce, a (laugh¬ 
ter, who goes to live with her inotlier and does not 
maintain filial relations with iier fatlier, i.s not en¬ 
titled to inherit the hitter’s estate on his (loutii. 


The heir of a deceased hiisbaiul, under Buddhist law, 
is his widow and not any of liis children c.vt'pt tlie 
eldest son in respect of a-fourth of the estate until 
tho death of tho widow. The thre(‘-tuurtlis >liaru 
which goes to tho widow is her absolute pro[>(‘rty, 
to do what she will with. 


But she has no riglit to dispo.se of tlie otie fourtli 
share of tho oldest .son even iu the ease of necessiTv. 
To tho eldest daughter also certaiti speeilied pri*perty 
is allotted and tho remainder-.'oes t<j the widow as luT 
absolute property. But in the ease of iieeessity, e. g., 
for tho maintenatice of youny«‘r children, the widow 
can dispose of tho special property reserved for tho 
eldest daughter. Ml 8avv Myi.v v. Ml Suwe Thi.v. U- 
B. R. 1912, I p. 125 9 1 9 


Bundelkhand EncumJberd Estates 

Act (I of 1903^9 — Benefit under the Act clnim» 
ed only by some mortgagors—Integrity o; mortgage 
broken. 

The failure of the mortgagee to make any claim 
against some of the mortgagors, who liad obtained 
the benefits of tho Bundelkhand Encumbered Estates 
Act, in a case in which some of the mortgagors had, 
while others had not, obtained this benefit, cannot 
put the mortgagee in a worse position than ho would 
have occupieil if lie liad allowed the integrity of the 
mortgage to be broken up by permitting the holder 
of a share in the equity of redemption to redeem that 
share on payment of a proportionate amount of tho 
debt. In such a case, the mortgagee is entitled to 
proceed against the shore of tho mortgagors, who 
liave not obtained the benefit of the Act, for a pro¬ 
portionate share of the mortgage-money. Poiikar 
S iNoii V. Ram Din, 10 A. L. J. 171 849 


Burden of proof— Consideration—Mortgao-e 

121 

- - — ---Consignment of goods to 

railway—Loss 


-—Existence or non-existence 

of protected intore.st—Incumbrance—Anmilmonr 

30 

-Kxpre.<3s or implied snr- 

render of o<!Cupancv rights granted to a eommunitv 

1 19 

- ■ — Fraudulent transfer 509 


Non-delivery of possession 


after sale—Acquisition of proscriptive title 


---Validity of deed of gift 

529 

—■ - ' — Sale subject to mortgage_ 

Purchasi*r lo prove failure of consideration of mort- 
jjugo 5 

— - ——Suit for Malikana 91 I 


tion purchaser 


Suit for possession 


by aue- 

lO 


— — ■ — -K.rccntion of document ad- 

miTted or prnveil — Consideration. 

Wlien a doeuiiient i.s ailinitied in eviilenee, aiul its 
execution is either admitted by the defendant or 
proveil against him and tho I’ocoipt of eonsideriitlon 
is acknowledged therein, the burden would lie upon 
the defendant to prove the want of consideration. 
Mohammad Amik Mirza Bk(; r. Kedak Nath, 1.^0. 0. 



202 


- - '' ■ -Riha-bil-iwaz -- Proof of 

jsiyment of considerntinn. 

The buiilen of proving tlie payment of cfmsidei'atiou 
for a hiha-hil-tiraz. is upon the person wlio relics upon 
it as tin* foundation of his title. RAHiM.iA.\ Bnu n. 

Imanjan Bim 698 


-—- Suit for possession by pur- 

rhascr at revenue sale ~ Ihfenrv —Protected interest — 
licretiui' Sate f.aiv (.t<d XI of 87. 

In a suit for recovery of jio.ssossion of an umlivitlod 
half share of certain land on the allegation that tho 
share was included within a tnluy which the plaintiil 
purchased at a revenue sale, tlie ilefeiico was that tho 
iaml fell witliiii a certain hon ta which was a protected 
inti-rest. 

Tlie lower Appell ife CaMirtcame to the eonelusioii 
that the defemlanls had faileil to prove that tlu* ili-j- 
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Burden of proof— concid. 

land appertained to the hou'hi, and ;^avo a dec¬ 
ree to the plaintitf. 

On appeal, Ooxo, J., hold that it was incumbent upon 
the plaintiff to show tliat the lands in dispute weru 
not ill the honhi, and rotnauded the suit: 

Heldy tliat there was a linding of fact by the lower 
Appellate Court vitiated by no error of law and that 
the case was concludod by that liiidinj?. 

JiKl;;inent of Goxo, reversed. Kutnessur Sen v. 
Kali Komau BinYAiuiusAN, UiC. \V. N. t>93 701 

Burma Forest Act (IV of 1902). s- 
62 990 

Burma Land and Revenue Act (II of 
1376), s. 48 —Jhti'ina }[uitlcip(il Act (III B. C. 

of 189^^, K. 20J - I'caii-.l —Anrtion-i)un'}i>iser's title — 

Fraud vitiatcti all judicial nct.<. 

Cerlaiii proj)erly was inortjrajfod to plaintiff but 
was in tlie occupation of tlie inortjrajrors, who failed 
to pay the Jlunicipal taxes atul allowed it to bo sold 
for arrears of revenue. 'I’lie auction-purchaser, who 
had acted iu collusion with the mortgagors, was, in 
the I'laintiff’s suit for a mortgage-decree, made a co- 
defendaiiL. Both the lower <'<mrts found that ho liacl 
colluded witli the mortgagors in order to defraud the 
mortgagee, the })laintiff: 

Held, that tlio aucliou-purchaser bad n(»t acf|uirod 
a good title free from the |daintiff’s incumbrance and 
section 48 of the Land and Ut:vcnue Act. was no reply 
to plaintiff’s actioti. It was oihmi to the ]ilaintiff to 
show that in Oonterring a title fr(*o from inciiin- 
brance, the llevenm; Ollicer wa.s misled bv the fraud 
of the mortgagor atul the purchaser acting in collu¬ 
sion. Sakkiii Af.i r. Swami.naimen Ciikii v, 5 BiMt. L. 
T. 109 


Burma IVIunicipat Act (III B. C. of 
1898), s. 206 433 

Calcutta IVIunicipal Act(lll of 1899), 
s. 38, Sch. IV, rr. 4 (4), 9, 10 sup- 

r» (9) — ]\~lifllii-r if I a ii'jcr cu/i biulij ror- 

liifnht fotntl/j or It rut i.t hr rntcrctl on the 
h.sl fij rofrrs ^Sju'cljir (I oj 1^77^, .v. *4-2 — 

ilo/lt rt's fiofrer tt* issttr mouef i/ntfs ttn pnOfic 

UuIr'slhiiDl lo, j^ub-rulc ({)). of ScIumIuIo IV of ilio 
OMicuttii Act. taken loirt-tlior, inorely mitlio* 

l ist* a |H‘rso:j, wlio \s a luvnibei* of an a^>sociutioii, etc., 
to 1)0 oatoretl on tin* li??t ol voters. 

'I'lM'tefore, a person for(M‘^n to the laajy corporile, 
joiiii IliiHlii lauiilv or Iimu^ os tin* caijo may bo, cannot 
li(* aiirburi'scii bv >ach corparatinn, to roprosent 

ilifin. .Mk. Xixiin CiiANOKA Skn, In r(\ lo C. fi. J. 

ISS; :V) i \ 7.M 441 

-- - ■ S» I 62 — .-l/>i>eu?— 

Ii"ii tif I'll ifit i'lu—J >1 tisi i'-fiiui of Small Oau^e d'liirf 
- -Ili'ti' Itiiid is to /'<’ assess'd, if iiucsttoii H'ith' n J't rls- 
dirticii. 

la appi-ids pi-(d'erri' 1 uudor sjciiou 1(52 of the Cal¬ 
cutta .Mimicijial Act, it is <-ompctent to the .Small 
(.'aii-sc Court Jiidt'C to deal with tin* <jiu*.stion of valu'l- 
lion ami that <iuostion alone. 

As lo I he m iiiiier in which laud is to he assessed 
after tie' valuation h:is heeii .settleil. whether it is or 
is not to In* assessed as vacant liad, is ji i|i|esli«m 
eiitiiely h.'Vond tin* juiisdiction ol theSmill t'atisc 
(■(■Jurl .Illdm*. ChiRl'UltATUiN' «>K CaLCTTI’A c. Pkakv 

-Mohan Pov. l.'> C. I,. .1. .MM 452 

-Sch. IV, rr. 4 (4), 

9,10(9) 441 


Cause of action, accrual of—Parties resident 

of the j)lace where money advanced—Absence of ag¬ 
reement to re-pay at other place—Presumption that 
money to be ro ])aid wliere transaction took place 


-Condition that if any one lays 

claim and dispossess purchaser, purchase-money 
would be refunded—Attachment of property by 
third party in execution of decree against vendor 
—Claim by purchaser—Dismissal of claim—Suit for 

purchaso-nioney 334 

-Execution of decree—Obstruc¬ 
tion by third person—Dam<ages 541 

--Infringement of trade-mark— 

Actual deception not necessary f 16 

Suit for refund of penal as¬ 


sessment levied—Party aggrieved—Notice by _Go^ 
eminent, whether constitutes cause of action 


Central Provinces Courts Act (II of 
1904), ss. 15, 17 642 

Channel —Property of private person—How can 
be brought under District Board 996 

Charge —Bond—Construction of deed 851 

-under a mortgage executed by daughters 

during the life-timo of widow 206 


Mortgage invalid for want of attestation 


Cheating** See Penal Cope, s. 420. 

- Landlord semltng for tenant—Pay¬ 
ment of rent by tenant—Illegal demand by landlord 
_Detention of mone3’ paid—Criminal oileiico656 

-- ’•’Judgmejit‘debtor raising money on the 

inortgage of his house a. ready sold in execution of 
decree—Penal Code (Art XLV of 1860^, 420— 
Discharge — Redrial—Criminal Procedure Code (Act 
r <,/ 1898), K. 439. 

To constitute the offence of cheating, it is not neces¬ 
sary that the deception sliould be by express woinIs; 
it mav' bo bj’ conduct or implied in tJio nature of the 
transaction itself. 

A., a judgment-debtor in an execution case, 
applied under Order XXf, rule 8.5 of the Civil 
Proceduro Code, 1908, for permission to raise 
the amount of the decree by a private transfer of his 
house which had already been sold in auction. The 
application was rejected by the Court and 3 'et ho in¬ 
duced a person to advance him money on a mort¬ 
gage of the house in (jucstion on the representation 
that he was empowered to effect the mortgage 
in order to pay off the decretal amount duo to the 
decree-holder. A. received a portion of the money 
himself and induced the mortgagee to pay the rest to 
the (lecrce-holdor, but allowed the sale to be con¬ 
firmed b.v the Court and subsequently received from 
the executing Court the sale-procoeds stating that he 
had paid the decree-holder out of his own pocket: 

Held, that a primn facie case of the offence^ of 
cheating under section 420, Indian Penal Code, exist¬ 
ed against A. Ka.m Chand v. Jai Dial, 10 P. 

1912 Cr ; 13 Cr. L. J. 45G; 114 P. L. K. 1912 88 

ChotaNagfpur Landlord and Ten¬ 
ant Procedure Act (I of 1879 B.C.), 

S. 123—C/«ofrt Nagpur Tenancy Act (V of 1908 
Ji. C-), s. 208, subs. (])—Bengal Rent Recovery Act 
{VIll B.C. of ISGo), ss. 5, \Q—Decree for rent of 

tenure—Exemption of portion of tenure by Commxs. 

sioncr iu favour of maintenance grantees Sate of 
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Chota Nag'pui* Landlord and Te¬ 
nant Procedure Act— concid. 

wnexempted jjovfjon of tenure in execution oj decree 
for rent of tenure—Whether purchaser gct^ free of 
encumbrance or not—Sale proclamation, what to be 
stated in—Apporfiomnent of rent of exe?npfed and 
unexempted portion. 

A decree for rent was obtained in respect of a ten* 
uro comprising several villages. The judgment-debtor 
tenure-holder liad created, upon some of the 
villages, encumbrances byway of maintenance grants 
in favour of his dependents. When the decree-holder 
applied for execution of his decree by sale of the 
tenure, the maintenance grantees applied for exemp¬ 
tion of the villages comprised in their grants under 
section 123 of the Chota Xagpur Landlord and Tenant 
Procedure Act, 1879, and an order of exemption was 
made by the Comniissioner: 

Held, (1) that, notwithstanding tho order for partial 
exemption of the tenure from sale, the decree was to be 
executed as a decree for rent in respect of the un- 
exenipted portion, and the effect of a sale of the uu- 
exemptod portion was to pass the property to the pur- 
cliaser free of all encumbrances: 

(2) that tlie decree-holder was not bound to 
apportion tho rent that might be leviable from the 
exempted and imc.xempted villages respectively, and 
that ho would comply with the provisions of section 5 of 
tho Bengal Rent Recovery Act of 1865 if he stated in 
the sale proclamation the yearly rent payable in res¬ 
pect of tho entire tenure together with a note that 
tho villages named were e.xompted from sale under 
tho order of the Commissioner. Madam Moda.v Nath 
Sahi Deo v. Pratap Udai Nath Sahi Deo, 16 C. w. 
N. 1024 


Chota Nagrpur Tenancy Act (VI of 
1908), S. 1 78, SUh-SS. (2), (3)— 

ment of time—Application made after ececutio/i— 
Poirer of Court to grant time. 

Certain landlords obtained a decree against tlicir 
tenant in accordance with the provisions of sub-section 
(2) of section 178 of the Chota Nagpur Tenancy Act, 
1908. The tenants made default in the payment of 
the decretal amount within tho time lixod \iy the 
decree, and the decree-holders applied for execution 
by way of ejectment. The judgment-debtors tlieu 
applied for extension of time uiuler sub-section (3). 
That application wnsgrauteil and tlie «lecrctul amount 
as directed by tho Court was ilcpositcd: 

Held, (1) that tho Court executing tho decree, 
being the Court which had tried tho suit aiul made tlio 
decroo, had power to grant an extension ol timo 
and thus iu a manner alter tho decree: 

(2) that it was compeleiit (o the Cum-t frj eiitor- 
tain an application for eiilaiareuienl of litao under 
sub-section (3) of section «)f the -\et. oveu alter 
tho expiry of tlio |)ei io 1 piescribed iu the decree in 
conformity witli sub-sccfioii (2) and oven alter the 
dccrce-holiler liad appli'ul for i-xecution. SfK.VAMA.V 
SiNGit y. Sham Ciiaua.s oiii-au, 10 C. W. N. 

689 

_S. 208 ( 1 ) 842 

Christian IVIarriag’e Act (XV of 
1872), ss« 41,46 —.h "' —/^'—i 

ivilh {'I'l ,-'s( i<i It — h’-'•» I c, r-J'i <iil li>i. to 
solemnize lunmo'je — lli-jh Co'- — Ittrect’vu to .•‘i.dem. 
nizc imtrrtd'jc. 

A Jewess wua married .uid !;ubaci|uently divorced 


Christian fflarriaffe Act -conoid. 

from her husband according to the Jewish law. She 
desired to marry a Christian who applied to the senior 
Marriage Registrar of Calcutta to marry thorn, but tho 
Registrar refused to do so Avithout an order of the 
High Court. In the circumstances, the High Court 
directed the Registrar to take the necessary steps to 
solemnize the marriage. Harold Tucker, In re, 16 
C. W. N. 417 

-S. 46 


Civil Procedure Code (Act XIV of 
1882), s. 12 140 

Sa 13—Suit for enhance 


ment of rent—Decision that suit maintainable but 
suit dismissed on merits—Decision that suit main¬ 
tainable, Avhether res judicata iu subsequent suit 


s, 17 expl, 3 
s. 20 
S. 53 
s. 103 


12 

140 


903 


-.. ...- 5 , I 62— adjourned 

for leant of time—Xo dutij on trying Court to direct 
witnesses to appear—Civil Procedure Code (Act V of 
1908), 0. XLIII, r. 1 cl. (a)— Remand order not 
passed under Order XLI, rule 23, not appealable — 
Appeal against ex parte decree — Proper procedure, if 
Appellate Court is satisfied that the defendant had no 
opportunity of adducing evidence. 

Where a suit is adjourned by a Court of its own 
motion for want of time, and not at tho request of 
parties, there is no duty on the Court to direct the 
Avituesses Avho are present to appear on the adjourned 
date of liearing. .Section 162 of the Civil IVoceduro 
Ooile of 18S2 impose.s no such duty on tho trying 
Court. 

Order .KLIU, rule 1, clause (n), Civil Procoduro 
Code, 19U8, ui)parently does not allow an appeal 
against an order of remaml, which is not passed 
under Order .Xld, rule 23. 

(purre :—Wlietlier an Appellate Court can, ii; hear- 
iiig au appeal against an cx ixirte tlecree, set aside tho 
decree and lem.uul the case to the Court of first in- 
stance, if tho ilefemlaiit was not given sufficient 
op|)ortunity to adduce liis evidence or wliether the 
pro[jer jiroeeilure is not to ask tlio loner Court to 
take furllier evidence and submit it to the Appellate 
Court for disposing of the appeal on tho merits’:' 
Vl.lAA AKAi.llAVAKKnOI f. Ki i.M A UA I’l'A Itl! I) Dl, 11 M. [ 

'P. 199; (1912) I .\1. W. N, 410; 22 M. L. J. -lOJ 367 

S. 223 






a;>svt2> 



S. 244 679 

S. 295 - Realisation of 

406 

S.3I3 — 'Exccntioti sale 

— S"!r ill oiir lot of soparotc j,irrc‘/s of land—Poirer 
■ ■I (.'oiirf ftt st’vr sale —.Ilor/e-e of saleable inti’ri.st of 
i>'il,i,nrnt-il,:hfur in .-jjur «j Ho- plots—ttnns of proof. 
Where, ill an ex(‘ciilion sale, several p;ircels of land 
are solil in one lot ;nid if is foiiml Oiut tlio jud-’-tiieiit- 
debtur b:is a salerdde in[ere-.t in one survev 
number, the Court einimi, for ilie purposes of sej- 
li.Ill 313 i.f ilie (’.l ie of Civil I'roceduiv, sever the 

sill '.k- sale. 
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When the saleable interest of a judgment-debtor 
in one of tlie numbers thus sold is admitted, it is for 
the tlocrcc-holder to prove that the jiidgineut-debtor 
had no saleable interest in the j-roperty sold. Krish- 
XA.M.MA Naicken' V. Kamiasami Gounoex, 23 M. L. J. 
108; 12 M. L. T. 164; (1912) 1 U. W. N. 824 109 

- —-— Sa 317 —Civil Procedure 

Code ('Act V of 1908^, 66—Bar of sai'f ayatnsf 
certified purclui.'tcr hmjiiuj benami— Provi'iion appli^ 
coble to I'urchfiscr in execution of certificate under 
Public Dcin'inds Recovcrij Act—Public Demands Re- 
covenj Act (I of 1^!)5^, s. 19 (2J. 

The provisions of section 317 of the Code of i'ivil 
Proceduie, 1882, which liar a suit ogainst a certified 
purchaser baying lenunii nt a sale in execution of a 
decree, apply to the case of a purchaser at a sale in 
enforcement and execution of u certificate issued 
under tlic I’ublic Detnands Kecovery Act, (I of 18t5), 
by virtue of sub-section (2) of section 19 of that Act. 
JlAXCA Chanjira Nandi v. Tara Kixkar Pal, 16 C. 
IV. N. 973 291 


-S,4II 177 

-ss. 462, 506-C.117 

Procedure Code (Act V of 1908), 0. XXXII, r. 7, and 
S-lt. II, Para,I — Ajiplicnfion to Court for reference to 
iifbitrntii)u, ivheffter an "agrecuicnt”—Ouardian a<l 
litcrii or nc-it jricnd of mOjar, irhcther can make 
application u'ifhont leave of Court, or adicthcr hccan 
to }u' hou ml htj oath of the other partij tvithont 
such leave — Lc'ive to be exprc.ishj recorded—Effect of 
>i},scnce oj such leave—A>jrceiucut void (ojainst minor 
hut oidij voidable a'jainst other jinrtieg —Jii'nor — 
])ufij of Court. 

IJmler the Civil Procedure Code of 18S2, as 
well ;is under the Coilc of 1908. the guardian 
ad litem of a minor defemlaut, or the next friend 
ut a minor plaintilf, must obtain the express 
sanction of the Court, if he wishes, on behalf of 
his ward, to refer the matter in dispute or any 
(picstion involved in the suit to arbitration; and an 
omission, on tlie part of such guardian or next friend, 
to obtain such .samdioti has the effect of making 
all proccM'dings constM|uent on such rol'ereucc voidable 
against all [lai’tiesotljor tlian the minor, (nother wonl.s, 
ati applicatii.n of the guardian or next friend nuder 
section ."jt)6 of the former Code or under Schedule If, 
]i:u a. 1 of the present Code, comes withiji tho jmrview 
of .section 4i32 of the foiuner Code or Order XXXII, 
rule 7 of the present Cotie, as the case may be, and 
uiile.ss the leave of the Court isexprosslv obtained uiul 
I'eeortled. the applicati(;n to refer will liavo the same 
elTecl, and lie open to tho same ohjections, as would 
any other agrt'einent or eompromise entered into by 
sneli guanlian or next friend with reference to the 
suit without the leave of the Court expressly recorded 
ill tlu* proceedings. 

'J’he leave or .siiiietion of tlie Ctiiirt must be obtain- 
etl and must l»e expressly i'eeortled if the rcforoTicc to 
;u bilratitm is tti be valid for all purposes and against 
all [larties inclutliug llie minor, but in a case where 
smdi sanction has not Ijeen ohtaiiit'tl, tho reference is 
not. luxu'ssai'ily invalitl or void. The minor alone can 
claim to avtiitl it. 

A referemas Iti arbiti-atioii, is an agreement ^vitll 
reference to tlie suit anti os such within the pur¬ 
view id'the general prtivisions of law' ombodieil in 
seetitiii-162 of the funner Code and Order XXXII, 
rule 7 of llie present Cotle. 


Civil Procedure Code-(X 882 )- conoid. 

A reference to arbitration, under section 462 of the 
Code of 1882, or under the first para, of the second 
Schedule to the present Code, has “reference to the 
suit,” for it is only matters in difference in the suit 
that can be so referred to arbitration through the 
Court. Therefore, an application preferred to the 
Court by the parties, agreeing to make such refer- 
ence, is an “agreement.” 

^The prosistous of section 462 of the Code of 18S2 or 
oi; Order XXXII, rule 7 of tho pi'esent Code are enact¬ 
ed for the protection of minors who are unable to look 
after their own interests and to whom tho Court stands 
111 a «;f««.N'i.tutelary position. The guardians and next 
friends of minors are not invariably honest, and even 
if honest, are sometimes caroless and occasionally lack¬ 
ing in intelligence. Therefore, the duty of safeguard¬ 
ing the interests of tho minors, so far as is practicable, 
is thrown upon the Courts. 

Qmere —Whether the express sanction of the Court 
is not needed when a guardian or next friend of a 
minor agrees, on his behalf, to be bound by tho oath of 
tho other party to the suit? Ganbsua n. Mul Chand, 
159 P. W. It. 1912 161 F. B. 

- s. 506 —Reference to 

arbitration by guardian of minor 161 

-s. 523 140 

-s. 578 583 

Civil Procedure Code (Act V of 
1908), s. 2 399 

----s. 2 (2) 512 

- — —. S- 2 (2) — Decree — Pre^ 

liminarij decree—Decision on preliminary issues—' 
Xo decree draiun up—Remedy of aggrieved party— 
Appeal. 

A judgment under the Civil Procedure Code is only 
the basis of a decree or order. The decree w'hich it- 
self is the/ormai (?a;prt's.N»o« of the judgment, is, and 
the orilcr may or may not bo, appealable, but tho 
judgment itself gives no right of appeal. 

The drawing up of a decree is a conscious and 
formal act, wdioreby tho Court notifies its disposal of 
matter in controversy in accordance with its adjudi¬ 
cation thereupon; and no right of appeal arises until 
such decree has been drawn up. 

In certain cases, the passing of a preliminary decree 
is imperative but in other cases, it is a matter within 
tho discretion of the Court. But unless a preliminary 
adjudication is finally expressed by a decree, or fol¬ 
lowed by an aiipcalable order, no right of appeal can 
arise. 

In .a redemption suit brouglit by sons of a Hindu 
to redeem a mortgage, which had already been fore¬ 
closed by a decree against their father, the mort¬ 
gagee pleaded, inter alia, that he had no notice of tho 
plaintiffs’ interest at tho time of bringing his foro- 
closure suit, that the foreclosure decree was binding 
on the plaintiffs, and that tho father of tho plaintiffs 
was the managing member of his family. Tlie 
<-’ourt framed pioliminary issues on the above points 
and foniul against tho defendant. No formal decree 
was drawn up: 

Held, that the decision of tho Court on tho preli¬ 
minary issues was not u preliminury decree, and, 
thcreforo, was not appealable. 
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ObiYer.—If a Court, having written a judgment, 
which should be followed by a decree, fails to draw 
up such decree, the remedy of the party who wants 
that decree, whether for appeal or execution, is to 
apply for it, and, if it is refused, to move the High 
Court in revision. But until the docres has been 
drawn up, there can bo neither aopeal nor execu* 

tion. Mauu V. Kishan, 8 N. L. R. 9i 935 

----s. 2, sub-s. (2), O. 

IXj !•« o '-Decree where defendant only appears — 
Appeal. 

A decree under rule 8 of Order IX of the ^'ivil 
Procedure Code of 19J8 is not an order of dismissal 
for default within the meaning of sub-section (2) of 
section 2 of the Code, and is, therefore, appealable. 
Buoy CtiANo Mauatap v. Rakual Chattor.\j 601 

-r:-s. 2 (2) —Preliminary 

decree—Derision on the question oj res judicata. 

'J ho decision of a Court on a preliminary issue 
framed on a plea of res judicata is not a preliminary 
decree and is, therefore, not appealable. Parsotaw 
Kao Tantia v. Radua Bai, 10 A. L. J. 78 556 

—---- S. 2 (2) —Preliminary 

decree —Decision on the question of res judicata. 

The decision of a Court on a preliminary issue 
framed on a plea of res judicata is not a preliminary 
decree and is, therefore,^ not appealable. Gehna v. 
Khuda Bakiish, 191 P. L. R. 1912 


-TTT—--S. 2(9), O. VIII, r. 

— Jftdgment, Court's power to pronounce, when 
written statement not filed — Revision—Material 
irregularity. 

A defendant did not file his written statement on 
the date on which he was orderetl to file it, nor on 
the date fixed for hearing. The Munsif thereupon 
decreed the claim of plaintiff under Order VIII, rule 
10, Civil Procedure Code, without going into tho 
merits of the case or without stating the grounds of 
his order decreeing the claim : 

Held, that the Blunsif’s order was not a judgment, 
but merely an order oecreeiug tho plaintiff’s claim, it 
was held that <-ho Munsif acted with material irregu- 
larity and his decision was set aside. Namik v. 
lASADDUQ Uu.SSAlN, 15 (). C. 78 2 1 2 

-S.2(I2) I 

— s.2(I4) 

— s. I I _ 

— s. I 1, O. II, rr. 1, 

2 First suit OH confrnet—Second suit for conipru. 
sationjor services —Res judicata. 

In a previous suit the [daintilT based his claim 
on a personal contract with tho ilcfemlant for the 
supply of boats at an agreed rate and on failing to 
jirovo that agreomoiit, bronglit tliis suit for recovery 
of the same money as compensation for services 
rendered: 

Held, that tho 2nd .'Uiit nvus barred as res Judicata 
under section 11 of tlio Civil Procedure Co<le. The 
matter directly and snb.st:intially in i.'^suo in the first 
suit was wliethcr the ilcfemlaiit owed tho plaintiff any 
sum on account of tho use by him of tho plaintiff’s 
boats. The ground in tlio second suit ought to havo 
been takoii as an alternative in tlio lirst suit in tlie 
event of the respondent uot having boon able to prove 
a direct contract. Curiste.nskn v. Sattia, 5 Bur. L. T. 

95 374 


^-s. 11, O. II, r. 2 — 

Previous suit decreed only against some defendants 
and dismissed against the rest for non-disclosure of 
cause of ocfion, whether adjudication between parties 
—Subsequent suit, whether barred. 

Where a declaratory suit was decreed against only 
some of tho defendants—who compromised their dis¬ 
pute with plaintiffs —and was dismissed against the 
remaining defendants on the ground tliat no cause of 
action had been disclosed against them, and it was 

also stated in the judgment that the plaintiffs were 

at liberty, if so advised, to bring another suit against 
these latter defendants: 

Held, that there was no adjudication between the 
plaintiffs and defendants against whom the suit was 
dismispd, and that, consequently, a subsequent suit 
by plaintiffs against tho same defendants was not 

barred either by the rule of res >.iicata, or by Order 

II, rule 2 of tho Civil Procedure Code. Hbviditta v. 
Xathu, 56 P. R. 1912 930 

■ -S» I I —Res judicata — 

Appellate Court not recording findings on some points 
— Pakil not arguing some points—Absence of finding 
on those points. 

Where an Appellate Court, in the exercise of its 
discretion, omits to record findings on certain points 
raised in the case, on the ground that tliey were un¬ 
necessary for the decision of the case, its judgment 
does not, in respect of those points, operate as res 
Judicata. 

Q»t;cre :--Wlifcthor, when an appellant in a Court 
of appeal does not argue against tho findings on some 
of the points and confines lus arguments to some par¬ 
ticular issues, tho decision of tho Appellate Court, 
which goes against him, will be res jitdreafa on tho 
points not argued'' Aiyagaiu Narayanamorty v. 
Diialipala Venkataramayya 229 

---- Sa I 1 — Res judicata— 

Suit for declaration of right—Defence on ground of 
special custom — Suit decreed — Second suit by 
plaintifi for partUion—>Samc \lefence taken by son of 
prerious defendant. 

G., the fatlicr of the present defendant, was rocordotl 
as ujayirdar in tho Collector’s Register. A suit was 
brought by tho present plaintiff for declaration of his 
rights against (r., which seems to havo boon almost 
identical in nature with tlio presentsuit. Tlicplain- 
tiff claimed under tho ordinary law, but G. contostod 
the suit on tlio ground that ho was entitled to tho 
j tyir under a custom of primogeniture. The Court 
held in that case tn.at tho special custom was not 
Ijroved and that the plaintiff was entitled to succeed. 
'I’lie plaintiff thou brought this suit for partition. 
Defendant was uot matle a party to tho previous 
suit, lie contested tho suit on tho ground of primo¬ 
geniture: 

tliat tlio matter was now res Judicata, and tho 
defendant could not take up tlio same defence which 
his fatlier had taken in tlio former suit. Kali Churn 
Si.N-uii i’. Sheo Bakiish Sixoii. 1(5 C. W. X. 783 657 

—— ;--— s. 20 cl. (c) —Ca use 

of aelioit, <irrrn'iJ of — P<n tics resident of place ichcre 
niiincy ndvanre<l—Absi nec of agreement to re-pay at 
oilier place— Presumption that money to be re-jraid 
iiliere transaction took place—Jurisdiction of Court- 
Contract Act (IX of 1872), 6S. 49, 50. 
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Ill a h'lt-chita, on ^Yhich a suit was brought, the cre¬ 
ditor was described as resident of 8. within the juris¬ 
diction of the Katwa Court, the money was alleged to 
have been advanced at S., and the parties at the time 
of the loan were residents of that place: 

Hfhl, that the money was presumably re-payable 
at 6'. where it was advanced and where the parties 
resided at the time of the transaction, and the Court 
at Katwa only had jurisdiction to take cognizance of 
the matter in the absence of any proof of any agree¬ 
ment for re-payment of the money at some other place. 

Section 49 of the Contract Act does not apply where 
the money is payable on demand and not “without 
application by tlio promisee.” 

Section 50 of the Conti act Act merely lays down 
the elementary rule that a promisor is discharged 
from liability if ho performs the promise in a manner 
or at a time iircscribed or sanctioned by the promisee. 
Sailkndua Nath Mookeiuee v. Ram Sundar Ghosh, 
16 C. h. J. 279 


S. 24(1) (b) 

s. 24 — Wifhdrawal of 

suit btj District Jiid‘je—When should te made—' 

ScofK’ of section 24 — ICrroneons vieio of law. 

A District .Judge sliouUl not withdraw a suit under 
seertion 24 of the Civil Procedure Code, merely be¬ 
cause in :m analogous case a Subordinate Judge had 
taken what, in his opinion, was an erroncoua view of 
the law. If the District Judge does not intend to try 
a suit linally, the ease ought nob to bo transferred 
merely to enable him to dispose of it on a preliminary 
ground. Bho.ia Maui Pahia v. Secretakv oe State 


-s. 35 

-ss. 38, 39, 41 -Cii'i? 

Proredure Code {Act A7P o/18«2), s. 223—Tmas- 
)nission of decree for execution—Sinxnltancons or 
concurrent e.vecntion bi/ Court ivhich passed decree 
and to which it is sent jor c.i'ccution —dpp/jtvttfoa to 
hitter Court for c.vecntinn—Dismissal of in'tifion — 
Siif)sc<pient appliciition to Court ivhich passed decree 
—Application to 'jirojicr Court* — Limitation. 

'I ho Court which ])assed a decree can order concur¬ 
rent exi'cutioii of it simultaneously with exe- 
eutioii [iroveediiig.-i initi:it.eil by the Court to which 
it has been sent for I'xeviitiim, but sucli execution 
slioiiUl 1)0 uUowoil only in exception:'.! cireuinstanees. 
It is only when such exoctdioii is necessary in the 
jntet ests of the tleeroe-hohler, and when it can be 
carried on witliout lianlship to the jinlgmeiit-debtor, 
tiud it oiiglit to be allowed by the Court which 
passoil till! decree. 

Wlien a ilecreo is transferred by the Court which 
passed it to another Court for execution, and 
an appHciuion m;ide to the latter Court is dismiss- 
i*d, a siibseipiciit :ipplicalion for execution mado to 
tlic Court which passed the decree, while the result 
of execution ha.s ju>t heen certiUed by the Court to 
■xvhicli it w:is sent for execution, is not an application 
nnide to tlie ‘proper Court,’ unless there is an order 
])cruiitting siiouUaneous execution along ivith execu¬ 
tion ju'occcdiiigs initiiited in the Court to which the 
decree w:is sent for execution. 

riaintiff obtaiiietl :i decree in the District Court of 
^■i•/;lgal'a<alll. H was sent for execution to the I’ar- 
valij'ur M uiudrii <'ourt. on ot h tJetuber 19IJ4. There 


Civil Procedure Code— ( 1908 )—contd. 

the petition for execution was dismissed by the Mun- 
sif on 10th march 1905. On 13th December 1907, 
plaintiff applied for execution to the District (Jourt of 
Vizagapatam, which returned the petition for amend¬ 
ment under section 235, Civil Procedure Code, 1882. 
The petition was represented without amendment 
and the District Court simply recorded it. On 21st 
October 1910, the decree-holder applied to the Dis¬ 
trict Court for execution: 

Held, (1) that the application, of 13th October 1907, 
was a step-in-aid of execution which saved limita¬ 
tion: 

1 2,'that the application, dated 13th October 1907, 
was not made to the ‘proper Court’ as the District 
Munsif’s Court of Parvatipur had seisin of the execu¬ 
tion proceedings. Maharaja of Borbili v. Naka- 
SARAJU Peoa, 12 M. L. T. 119; 23 M. L. J. 236; 

1 M. W. N. 721 


SS. 39,41 
s. 47 


50, 389 


ccstral property 


-S# 47 — Liability of an- 

866 

-- 47 — Custom—Swcces- 

—Decree obtained against widow, how far hitid^ 
ing on reversioners—Ifeprcsenlalice of Judgment' 
debtor — Jurisdiction- 

On a bond executed by one If. S., a decree was ob¬ 
tained ogain.st his widow. On the rc-marriago of 
the widow, the prop.*rty of If. S. came into the 
possession of his reversioners. The decree-holder 
sought execution of his decree by at'.achment of the 
))roperty of If. S. in the hands of his reversioners. 
One of the reversioners mado an application stating 
that H. S. had not raised any loan from the decree- 
holder, that he had no necessity for doing so, that tlio 
decree obtained against the widow was collusive and 
fr:iudulent and not binding on the reversioners. On 
thisapnlicatiou, thet-’ourt referred tbedecree-holder, to 
uro'oilarsnitto establish his right to proccedagamst 
the property of 11. S. in the hands of his reverbioners. 
Bub, instead of instituting a suit, the decree-holder 
preferred an ajipual to the Divisional Judge who en¬ 
tertained the appeal: 1 .. 

Held, that n.s tho reversioners did not claim unaer 

If S or his willow and had succeeded to the property 
on the ro-m.arriage of the widow by virtue of their own 
ri'dits of collateral succession, they were not repre- 
smitntives of the judgmont-debtor under section 4i of 
the Civil Procedure Code, and that as the said section 
was inapplicable, the Divisional Judge hadiio jurisdic¬ 
tion to entertain an appeal against the order of the 

lirst Court. Ala Singh r. Wasawa, 175 P. 'V. 11. 
1912 

_ s. 48 — E.recuiion of 

decree—Decree obtained by periion under no dis¬ 
ability — Limitation—Minor heir—Effect of siihse- 
fluent disability on the running of limitation Limit¬ 
ation Act {IX oj 190S), s. i). 

When once tho period of 12 years prescribed by 

section 48, Civil I’rucedure Code, has begun to run 

from the date of tho decree, such period must bo 
computed from that day. 

Where a dccrce-holdor, who is not under any ciis- 
ability, obtains a decree anil thereafter dies leaving 
a iitiuur son as his lieir, tho minority of tho sou can¬ 
not urrest the rnnniiig of the period of 12 yeuis 
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prescribed by section 'i8, Civil Procedure Code, which 
must be computed from the date of the decree irres* 
pective of the son’s minority. Bhagwant Ram- 
CHANDRA V. Kaji Mahamad Ahbas, 14 UoM. L. R. 387 

829 

' ——]-S. 48 —Execution oj decree 

—‘Limitotion—Twelve years* period ^ocomm'?>ice/roni- 
the date when decree is capable of execution. 

Before the execution of a decree can be held barred 
under section 48 of tho Code of Civil Procedure, 
it must be shown that the decree was in all its parts 
ripe for execution on the date from which the period 
of twelve years is to be computed. 

Tho execution and application contemplated by the 
section relate to a decree which is executable on the 
date of the decree in respect of the application made 
and execution sons^ht, and ‘the order for execution’ 
contemplated by the provisions of tho section refers to 
an order which the Court could have made and en. 
forced in obedience to tlje terms of the decree. 

A decree was passed on 14th December 1832 and 
provided, inter alia, that if there should bo ‘any deheit 
oranyjust and legal obstruction of whatever nature’ to 
tho mortgaged property being sold, the decree-holder 
should recover the doficieiicy or whatever might be 
duo from the judgment-debtor personally and from 
his other property. 

There was default in the payment of the decretal 
money. A part of tho mortgaged property was sold. 
But as the proceeds of the sale wore not sufficient to 
satisfy the full amount of tho debt, the decree-holder 
was about to bring to sale the rest of tho mortgaged 

property when the Collector intervened in 1908, and 

had the impending sale stopped on the ground that it 
was vatan property, 

On the 19th of December 1910, the docreo-holdor 
applied to have the personal remedy enforced ag:>inst 
the judgment-debtor: 

held, that the application of 19tli December 1910, 
was not barred under section 48, Civil Procedure Code, 
as the 12 years’ period must be counted from 1908. 
Nakhar Bagiiuxath Xaphad r. Kkish.naji GovinM) 
Nadgavaxdi. 14 Bom. L. B. 381; 3G H. 3C8 822 

— S. 50 —Liability of an¬ 
cestral property 866 

-- 64 860 


SSi 64, 73 - Execution 
of decree—Private alwnatinn — Suhscynent a j>jil imfioti 
for rateable distribution hi/ nthrr rmlitur.-i ~~Attarh^ 
nient of same proptrty by ollu- r rrcilit<ir—First nlfftrh* 
crt^dilof* paid oj)Unjiits of creditin'.^ 

—/ fiSolvcnci/~~-Fj}cct of vest i fM/ of'th'r — A tfftrJt ftient 
tifter vestifuj order. 

Where there is an attaehnuMit. ainl afror that n(* 
tachinent a private aliiMiation, aiul after that private 
alienation o^ain other creditors obtain ch*em'S and 
pnt ill claims tor rateabh* distribution, tlnm altliuiJi^h 
those claims arc mudo l>v |i*‘rsons (.|jlV**iN*nt from tho 
orif^inal attachinj^ creditoj* and lid'oialde to difli*miC 
decrees, nuvcrtheles.s rhoy an , In thr n.-w Ctnlo (»f 
Civil Procedure, expressly made ihfintK rntio-rrablc 
under tho first affachiiimt, |>r<»\ ided that the first 
attachiiuuit is <*arr ied out ami assets are in e-xecutiou 
actually rcali/.ed under that atraclunenl and so made 
available for disti ibuiion ratcably. In such circum¬ 
stances, the main private alienation is void aL^inst 
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all the claims of the creditors who have put in petitions 
for rateable distribution of assets after that private 
alienation was made. 

Where, however, there has been an attachment, and 
after that a private alienation and after that 
again petitions for rateable distribution by other cre¬ 
ditors, and the first attachment is swept away by 
reason of the attaching creditor declining to proceed 
W’ith it, or accepting satisfaction privately, then all 
the subsequent claims to rnieable distribution go with 
the attachment. 

In this case, tho subsequent creditors obtain no 
protection under section 64, Civil Procedure Code 
against private alienation, for their claims to rateable 
distribution are only claims enforceable under tho 
attachment, provided that attachment results in the 
realisation of assets which tho Courts can rateablv 
distribute. 

Semble :—Where a creditor has attached the pro¬ 
perty of a judgment-debtor, who thereafter privately 
alienates the property, and after that alienation other 
creditors of the judgmont-debtor impose attachments 
then subsequent attaching creditors will not be en¬ 
titled to the protection of section 64, when the prior 
attachment has fallen through. 

A claim by way of second attachment cannot bo 
said to bo enforceable under a prior attachment when 
a condition precedent for enforcing the former is 
removal of the latter. 

Upon a vesting order being made, all the pro- 
perty of an insolvent passes to the Official Assignee 
and all decrees and other proceedings against tho in¬ 
solvent are ordinarily stayed. 

After a vesting order lias been made, an}' subse¬ 
quent attaclmient on the property of the insolvent is, 
for all legal intent.s and purposes, a nullity in itself, 
and docs not confer any advantage thereby under any 
of tho sections dealing with ordhiary execution pro¬ 
ceeding under the Code of Civil Procedure. 

In 1894, A. obtained a decree against B. and in 
execution of the decree attached certain property 
of B. Shortly after B. assigned the whole of his 
right, title and iuteiost to C. In 1898, D. 
obtained a decree against B. In 1899. B. took tho 
benetit of tho Insolvency Act and his insolvency 
continued up to tho jirosent. In 1904, D. levied an 
attachment on the property already atCacljod by A. 
.•l.’s debt was paid off and his attachment raised in 
19»»7. C. thereupon applied to the Court and got 
7)’s attacliment on the property raised. D. then 
brought the present suit to have it declared that tho 
property upon which his att:»chment had been placed 
was the property of bis jiulgruent-dobtor and was, 
tberofore, still liable to attachment: 

Il-ld, (1) that D’s attachment of 1904, while tho 
insolvency was still continuing, was a nullity in 
irsi-lf and of no service to I>. under the attachment 
of .1 to ho made a gniuml of claiming the protection 
of section 64 :igainsL the private assignment to C; 

(2) that the private a.ssignmcnt to C. was not void 
against JK Jetha Biuma anh Co. v. Laoy Janbai. 14 


Bom. L. It. 511 950 

-s. 66 291 

- -s. 73 950 

- S. 80 — E^oticc — Suit 


aoainst (jovernment—PlainfiiJ tahing steps hrforc 
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Jievenue aufhorities agai)i^t the order of a Govern- 
ment official, 

A District Deputy Collector by an order directed 
that certain land belonged to Gorernraent and that 
the person in possession, one A. bad trespassed upon 
the said land and should, therefore, be ordered to 
vacate and give ])06SC6sion of it. A. occupied 
himself in filing the necessary appeals against the 
orders of the different Government officials with re¬ 
ference to this original order of the District Deputy 
Collector. 

Subsequently, A, sued the Secretary of State for a 
declaration of his ownership of the land: 

Held, that A. was bound to give notice under sec¬ 
tion 80 of the Civil Procedure Code before bringing 
tlie suit, and the fact that A. was taking other steps 
before the Revenue authorities, \Yith reference to the 
Deputy Collector’s order, did not affect the question of 
notice. 

Per Chandavarlinr, J.—In order to take the case out 
of section 80, there must be something in the conduct 
of the Secretary of State wliieh had brought about a 
state of things preventing the plaintiff from comply¬ 
ing with the provisions of tho section in question; that 
i.s to say, tlie evidence must bo such ns to show that 
humanly speaking it was impossible for the plaintiff 
to give a notice and comply with the provisions of the 
law as laid down in section 80. S.xkiiabam v. Secbe- 
TARY OF State, 14 Bom. L. R. 358 S39 

-SS. 93, 96, 100 

512 

- s. 100- ^'ecoud Appeal 

—Finding of l<yioer ./IppcZhi/e Court based upon alley- 
cd evidence not e.risiing in record —Decision “con- 
tniry to law”. 

The circumstance that a finding of a lower Ap- 
))olliite Courtis based mainly upon evidence which is 
explicitly r<*ferred to and avowedly ro produced in tho 
judgment, but is not to be found anywhere in tho re¬ 
cord. vitiates the decision and renders it contrary to 
law within tho meaning of section 100 of the Civil 
Procedure Code of 1908- Dnri’KNiiRA Kcmak Chakra- 
VAUTi V . Pyari Mohan Roy 515 

-—— S. 104, sub-5. (1), 

cl. (C)— Appeal —.-luerd —Order ritodijying award 
•—How far appealable. 

Tho provision in chiuso (c) of sub-scction (1) of 
section 104 of the Civil Prococlurc Code that an ap¬ 
peal shall lie from an order modifying or correcting 
an award, does not confer an \inrestrictcd right of 
appeal, and when an order lias been made modifying 
an award, the valiility of the whole award cannot bo 
called in question in an ajipeal nrcfcrrcil against that 
<jrder, but the appeal is allowed against the order only 
in so far as it modifies the award. Rajhans Sahay c. 
SooujA Lal 519 

•-5.104(2) 679 

■—-S. 105(2) I9I 

■-----— S. IG5 (2), O XLI, 

I*• 23^ OvXLIIl) t*m I 

order of rewand—Decision of first Court on retnand 
order, no lor to appeal—(oiirt oj (tp2>enl, I'.OHCr of. 

Where a Court of Hist appeal, setting aside the 
decision of tlie Court of first instance on a prelimi¬ 
nary point, remands tho case f^rdeciaion on the merits 


and there is an appeal against the order of remand, 
the fact of the case being decided by the Ooort of 
first instance in accordance with the remand order 
before the appeal comes on for hearing, is no bar to 
its being heard and disposed of. 

A Court hearing an appeal against an order of 
remand has power not only to decide whether tho 
order of remand is in accordance with law or not 
but also whether the decision is correct or not and 
to dispose of the suit accordingly. Girdhari Lal v. 
Jaswant Singh 181 

-SS. 109, no, III 

2 

-S. II4 559 


-S. 115- Decision on 

fads—Failure of Court below to grasp real point — 
Judicial decision—Interference by High Court— 
Prejudice to neither party—Question of prejudice, 

if arises 46 

-s. 115 —Revision—Limi¬ 
tation—Erroneous decision on point of limitation, 
no ground for interference in revision by 

Court 679 


—---S, I 15—Two decrees of 

first Court- Decision of Appellate Court by one 
judgment—One rule on single petition — High 
Court's power to interfere —Question of jurisdic¬ 
tion not taken before Appellate Court—High 
Court's power to entertain objection 669 

-S. 1 15 — Revision — Erro¬ 
neous decision on question of limitation by the Court 
below. 

An erroneous decision by a lower Court on a ques¬ 
tion of limitation, would not justify iuterforence in 
jcvision by a High Court under section 115 of the 
Civil Procedure Code. Ramgopal Jhoonjhoonwam.a 
V. JoHARMAT.r. Khemka, £9 C. 473 547 


__—— s, 115 — Revision — 

Wrong decision on point 0 /res judicata —Whether 
good ground for interference. _ 

A wrong decision on a question of would 

ordinarily not bo a good ground for interference 
in revision under section 115 of the Civil Procedure 
Code, 1 90S. Ganesh V. Kunpan 3** 


_S. I 1 5 — Revisionalpowers 

of High Court-Subordinate Court acting in excess of 

jurisdiction and in violation of express provtsions of 

Code. . I , • 

lYhero a Subordinate Court has acted clearly in 

excess of its jurisdiction and in violation of an express 
provision of the Code, the High Court will not hesi¬ 
tate to interfere. GoPAL Chandra Mukerji v. ^ot^ 
BAR Kundu, 1G C. W. N. 1029 

___s. I 15 and O. XXI, 

r, 2—Uncertified payment, effectof,jor purposes of 
limitation —IKron^ 'decision on a point of law 
amounts to illegaiity or material irregularity—Revi¬ 
sion. 

A payment or adjustment, not certified or recorded 
in the manner prtsciibed by Order XXI, lulo 2, 
cannot be recognized by the Court executiug the dec¬ 
ree oven for the purposes of limitation. 

Where by deciding a point of law erroneously, the 

Judge docs what the law forbids him to do, his action 
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amounts to au illegality ormaterialirregularity which 
is liable to be corrected by the High Court in revi¬ 
sion. Ram Sar 0 p v. Jagan Nath Prashad, 15 O. C. 
234 


—-S. 148 — Extension of 

time after decree. 

After passing a final decree, a Court cannot extend 
the period fixed by the decree for tlie doing of any act. 
Hukam Chand V. Hayat, 121 P. W. R. 1912 941 

-s. I5I 


-;-^—-3.151,0. XXI, r. 

I —Claim applicaiiont if can he proceeded with 
after execution sale—Inherent poiver, doctrine of. 

It is not competent to an execution Court to pro¬ 
ceed with a claim application under rule 58 of Order 
XXI of tho Civil Procedure Code after tlie execution 
sale has actually taken place. 

The doctrine of inlierent power has no application 
to a case of tliis description. That tioctriue is ap¬ 
plicable when tho Court finds it necessary, for the ends 
of justice or to prevent an abuse of its process, to 
make an order for which no express provision has 
been made by the Legislature. Gopal Chandra 
Mukerji V. Notobar Kundu, 16 C. W. N. 1029 53 

... I — S. 151 —Several appeal^ 

—Some lying to the lower Court of Appeal—Some 
lying to the Chief Court—Same fpiestions involved in 
all appeals—Power of Chief Court to direct all 
appeals to be heard in the Chief Court ivithout pre- 
sentation to the lower Appellate Court. 

Where the question involved in several appeals is 
the same but only some of those appeals lie of rijrlit 
to the Chief Court, it is competent to the Chief Court 
to direct that all the appeals should be heard iu the 
Chief Court, without going through the formality of 
presenting those appeals, which lie in tho lower 
Court of Appeal, to that Court and then transferring 
them to its own filo. Ghulam Ali i*. Sniv Nath, 
158 P. W. R. ]912j 189 P. L. R. 1912 


s. 154 


O. I, r. 8, scope of 


-O. I, r. 9, O. 34, r. 

t'—ilortgage suit by manager of joint Hindu fuinity 
—Other members not implcoded — Partic.-:, nou-Joindcr 
of, whether fatal to the suit. 

Where the manager of a joint Hindu family bi injrs a 
suit on the foot of a niort‘'age witlmut imj»l''a<ling the 
other members of tlio family a.s parties to tlio .suit, 
the suit does not fail on account of the non-joinder. 
Madan Lat, u. Kisiiyx Si\(jh. 9 L. J. 8-44 

138 F. B. 

- - .1.1 — I - ■ O. I , 13 —Misjoindtr 

of parties and cnu.ws of net ion ~ abjection to be talcen 
at the earlie-if of>f.iortunHy —Appeal, objection not 
allowed to be taken in. 

Under tho provisions of tlio •’ivil Proeciliue Code, 
objections as to misjoinder of parfi.-s and causes of 
action should bo taken at tlie earliest |*(»ssil)lo oppor¬ 
tunity, and where no such objection is taken in tho 
w’ritten statement, it should nfit ho allowed to ho taken 
for the first time in appeal. I'autau Baiiam k 8ixf;ii 

V. Naurang Sixgii 744 

374 


-O. 2, r. 2 214, 

374, 930 

--—^-O. 2, r. 2, and O. 

f 9 —Hindu Lmv — Daughter's estate—Joint 

otoners, ejject of one suing for his share—Cause of 
action—Representation of estate. 

A widow with two daughters, H. and S., mortgaged 
the house left by lier liusbund to the appellant, the 
deed of mortgage being attested by S. 

On her death, U. sued for possession of half tho 
house and was successful. S. then sued for her half 
share but she died during the pendency of the suit. 
Upon her death, H. sued tho appellant for the re¬ 
maining half share. Tho appellant contended that 
the suit was not maintainable in view of the f.act that 
H. had sued only for a half sliare wlieii she ought 
to have sued for the whole and that in tho second 
litigation, S. represented tho whole estate, and eouso- 
quently, H. was now bound by the result of that 
litigation: 

Held, (1) that the right to sue for the half share of 
S. accrued to H. only after the death of S. and that 
when S. sued for her half share, she did not represent 
tho whole estate so as to bind H. Budhu Chaudhri 
V. Hardki 


— Q, 2j t*. 2 — Relinquish- 
ment of a portion of claim, effect of. 

By virtue of uu oral agreement, the jilaintiff be¬ 
came entitled, in the event of a certain litigation 
proving successful, to recover a certain sum of money 
and a quarter share of a certain house. 'J he plaintiff 
filed a suit iu the Small Cause Court for tlie recovery 
of the money due to him under tho agreomoni-, but 
omillcd tiJ bring a suit with re.spect to the sliare of 
the house to which lie was also entitled. After got. 
ting a decree in the Small Cause Court, ho instituted 
a suit for recovery of his share in the house : 

//cM, that the plaintilT’s suit for roeoverv' of tho 
.sliuro in the house was barred under Onh'r I I, rul<‘ 2. 
SuAUfUiiDiX V. Niamat Ai.i 


O. 7, r. 7 
O. 8, r. 10 
O. 9, r. 8 


212 

601 


■ O. 9, t*■ 9 —Rejection of 

application — Ap]>enl — Revi.^iun. 

While an application for restoration of a suit under 
Order IX, rule 9, Civil I’mcetlure Co<le. 1908, %va.s 
pemliiig, the territory within which the jiarties 
resided and the cans<‘ of action arose was transferred 
from British territory loa Native State ami the Court 
liohling that it had no longer any jurisdiction iu the 
matter, ordered the aiijilication for restoration to bo 
r■•tu|•ned to tlie applicant for presentation to the pro- 
pur C'ourt:-- 

Held, that the order of the Court was iu substance 
and in elTeet au order i-< fusiiig to grant Mm applica¬ 
tion for r<*storatien and was not open to revision bat 
wa‘ appealable. Sui;otaiiai. r. (,)AsiM, 10 A. L. -i i 

34 

I*. 9 — Restoni/ioii 


of an appeal dismi.^sed for default- Snfftcient anise — 
Adroeale.^ must .-infer the consaptenees of kccpimi 
airi I j.-i.-i rlerks. 

A Court is bound to sc-t aside an order dismissim^ 
an appeal for default of prosecution if it is sutisfied 


O. 2, r. I 
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that there was sufficiojit cause for non-appearance on 
the date fixed. 

An appeal was duly entered on the printed cause 
list for the day. Tf»e Advocates for appellant were 
sliown a.s .-1. and U. and B.'s clerk ailmitted thatwlien 
he was sent by B. to inspect the cause list, he saw 
the ."ippeal entered with .-1. and li. against it in I hc 
list; hut as ho was under tlic iinpression that A, and 
not R was to argue the case, he did not tell B. that 
his attendance was necessary. The appeal was con¬ 
sequently dismissed in default : 

that due care and attention were not exercised 
and the clerk was exceedingly careless in trusting to 
a defective metnory instead of looking up the briefs 
in the .Advocate’s ollico and that there was no siitli- 
cient reason for jcstoring tlie ajipeal. 

Kven if siirticicnt cause for non-appeaionce is not 
shown, it is still open to tlio t’oiirt, to cotisidor, ind(** 
pomlenily of Order IX, rule 9, the ipiestioii of restoj'- 
ing for just atxl sutficient cause any appeal which lias 
been <lisinissed foi' default. 

Jf it appear.s that the decree appealed against %vas 
unjust or wrong ( n the nicrit.s, tliat might bo a good 
reason for restoring the appeal on tertns. Mau.nc Bo 
T c r. CiiAi-.N-c; Taik. 5 Hi r. L. T. 72 


-O, 9, r. 13, proviso 

260 

--O. 9, r. 14 260 

-O. 9, r. I 3, O. 47, 

I*. 1 —Kx parte ih'ri'er to set «s//e — 

I'rc’i'Cutfil liif .<n(ih’lfnl eu»sc fi'ooi njijH'orini/ — lie- 
viei'-. 

A ilefcmlant, against whom an e.r [xofe decree has 
been made, may, in.stea<l of a})plying to .set nshle 
flit) d(>cree, under Order TX, rule 13 of the 
Civil I’rocedure <’ode, apply for a review of judgment 
nn-ler Order XIA'l I, rnle 1 on the ground that he was 
l)ia.'v<Mite{l from appearing on tlio day, (ixed for the 
hearing of the case, by snllicient cause. Cukp Xau.un 
S\ ni V. Kamcai. M.xn.mii, 10 (h X- bl3 554 

_0.21, r. 2 -Effect of 


uiieei'tilied payment 


O. 21, r.6 
O. 21, r. 


without notice 


— Sale 

506 


— --O. 2 I, r. 55—-i/zur/j. 

Iiicul—Port pnifuifiit of decree ccrlijlcd —M’hcfhcr 
iiitticliim’iif n itlitlriinn — BiCrution. 

An aLlachment of jn-operty cannot ba deemed to 
be uiihdiawii svhen satisfaction of llio decree in j>ai t 
only is ciTLiliotl to the Court, especially when the 
s uisfac-tion in part is due to the payment of the money 
attached. Khck CllAN'h e. Nl VDAK MaL, 10 A. L. J. 

llM 677 

49 


O. 21, r. 57 
O. 21, r. 58 
O. 21, r. 58 — Chiiin 

application cannot be jiroceialed with after exe^m 
I ieii sale 


-O. 21, r. 

— :- ~- O. 21, rr. 72, 90- 

J'criiiiifsiou to bid ijfimtcil to dccrce-holdvr sifbject to 


certain conditions, validity of-^Purckase without 
abiding the conditions, effect of — Sale, whether in such 
a case valid or not—Joinder of a stranger, effect of — 
Separation of interests purchased in the case of one 
joint bid. 

The mere fact that a decree-holder has associated 
with himself a stranger would not make a sale valid 
Avhcii the bid is a joint one and the interest of the 
decree-holder cannot be separated. 

The law authorizes a Court to impose any con¬ 
dition it considers fit on the permission granted to a 
decree-holder to bid at a sale of the property of his 
judgment-debtor. An order imposing on the decree- 
holder a Condition that lus lowest bid should be the 
amount of the decree, is not ultra vires or illegal, but 
vali<l and enforceable. 

The conduct of a decree-holder, who evades a 
conditioT) imposed and colludes with strangers to bid 
Avith him in purchasing the property' for much less 
than the decretal sum, amounts clearly to fraud. 

Tho mere fact that the decree-holder agrees to 
bid for the property for the amount of tho decree and 
purchases it for a sum much less than that amount, is 
sntlicieut to show that his fraud has led to substantial 
loss. 

Such a sale is b.ad and should be set aside. Raj 
Ki'kk V. Chunnoo Lal 888 


by docr<*e-holder 
leave 


-O. 21, r. 90 

679 

- O. 2 1 , I*. 90 —Purchase 

Avithout abiding conditions of 


O. 21, r. 90, pro¬ 


viso 


O. 21, rr. 97, 99 


O. 22, r. 3 708 

O. 22, r. 3— All the 


legal roprosontatives need not apply 

O. 22, r. 3 — Hindu Law 


—S»if by a widow for decluTing adoption invalid-^ 
Death of plaintiff—Abatement of suit— 'Reversioners 
of last malcholdcr whether legal representatives of 
plaintiff. 

A suit by a Hindu Avidow to have it declared that 
an adoption made by her sou’s AvidoAv is invalid abates 
on the ilcath of the piaintiff, and tho right to sue does 
not survive. 

For the purposes of this question, there is no dis¬ 
tinction botAveen suits to set aside an adoption and 
suits to set aside an alienation. 

Olnfoi’: -Assuming that tho cause of action sur¬ 
vives, the reversioners of the last male OAA’ner are not 
the legal representatives of the plaintiff. Abuna- 
CHKLt,A.Al PlLLAY V. VeLLAYA PlLLAY, 12 M. L. T. 199; 

(1912) 1 M. W. N. 897 461 

-o. 22, r. 9 833 

-O. 22, r.9(2) 708 

-O. 23, r. 3 - Adjust. 

ment—Reference to «rlu7r<j^fen loithouthitervention of 
Court—Acceptance of fiirord by parties. 

Thequestiou, Avhothertherehas boon an adjustment, 
should be decided by a consideration of the terms 
and the moaning of Order XXIII, rule 3, of ,th© Code 
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of Civil Procedure apart from a colisideration of the 
provisions of the Code which relate to arbibratioo. 

If the parties to a suit agree to refer matters in. 
dlnspute to arbitration without the intervention of tlie 
Court and subsequently accept the award, such accept¬ 
ance is ail adjustment within the meaning of rule B, 
Order XXIII. Swanumogam CnsTTY v. Annamalay 
CiiBTTY, 6 Bur. L. T. 125; 6 L. B. R. 55 359 

--- O. 32, r. 7 —Reference 

to arbitration by guardian of minor 161 

-—- O. 33, r- l—Wifhdra. 

wal of clfiim bij plainliff—^Riyht of plaintiff to resile 
from withdrawal before Court acts on the withdrawal 
petition. 

Per Sund-tr<i Aiijar, .7.—A mere petition withdraw¬ 
ing a suit would not debar the party making the peti- 
tiou from prosecuting Ihesiiit unless, in the meanwhile, 
tho suit has been dismissed by the Court. Ho would 
liave a locus pcnitentiw until his petition is acted 
upon by the Court. 

Per Sadasiva Aiyar, J.—X plaintiff, after he mikes 
a petition withdrawing a suit, cannot withdraw this 
petition except on good grounds, nor can he be allowed 
to play fast and looss with the litigatioo launched 
by him at his sweet will and pleasure. Mukka.mmal 
V. KaLIMUTHU PlLLAY 852 

-O. 33, r. 5 184 

- - - O. 34, I*, 1— Mortgage 

suit by manager of Hindu family I 38 

-0« 34, I*. \ ~ Mmtymje- 

suit against the manager ol a Hindu Joint familg — 
Other members not impleaded as parties—Suit whe¬ 
ther maintainable—Parties. 


A suit can bo maintained against the 


manager 


of 


a joint Hindu family alone to enforce a mortgage 
against property belonging to tho family. The 
manager of such family sutticicutly represents otlier 
inemhcrs in the suit. 

Danerji,J .—It is not essential that tlie manager 
when ho brings his suit sliould state in distinct terms 
that ho is suing as manager or tliat the plaintiff in a 
suit against tho family sliould describe tlie defendant 
as the manager of tho family. All that is essential is 
that the manager is in fact suing or is being sued as 
such in respect of a family debt. Hoki f».VL r. Xim. 
MAN Kunwak, 9 A. L. J. Hid 126 F. B. 

O. 34, rr. 2, 4 824 
O. 38, r. 5 668 

-O. 38, rr. 5, 6— 

tachinent bejnre iudginrnf — I'iniliii'i nj ''ssenfiul rlc. 
incuts necessary — Diii/url'inity of farnishinij scearify 
to be ijiren biffori; othflim-tit before Judgincnl. 

A Court has no pmvi.r t«> make an order iimler 
Order XXXN'Ill, rule il of tin- (.'ivil rroceil'ire L'odi\ 
directing un attudimont before judgment, without 
Hndiinr tlie esseulial (demeut.s memboied in iad<.‘ 5 of 
tho Ortler, an»l without atT'ii'line’ tlie d«.feiid int :ui 
opportunity of furni^liiie/ seeurity. Jau'AUK.ish 

Naiuin' v. Ba.vania Kimiki Di iu 604 


O. 38, r. 6 
O. 39, r. 2 
0.41, r.5 


604 

614 


-O- 41, r. 20 —Non- 

Joinder of parlies in appeal—Discretion of Court to 

make parties. 

In a mortgage suit, the solo question was whether 
the contesting defendant had priority over the plain- 
tiff. Tho defendant appealed and impleaded tho 
plaintiff only as respondent to the appeal. The Court 
dismissed the appeal on the ground of non-Joiuder of 
other defendants as respondents to the appeal; 

Held, that the lower Appellate Court ought to have 
made them respcndcuts to the appeal under Order 
XLI, rule 20 of the Civil Procedure Code. Jangli 
Sahu V. Gopinatei Sahu 


O. 4I,r. 23 367 


“ O. 4I,r. 23 —Appeal 

against order of remand—Decision of first Court on 
remand order, no bar to appeal IS | 

~ O, 41,1*, 23 —Order of 

remand carrird out by first Court, no bar to appeal! 

O. 41, rr. 25, 


Remission of issues to the lower Court by Court of 
Appeal—Transfer of case by the Appellate Court to 
another Court of Appeal before findings were re¬ 
turned —Jurisdiction. 

an appeal and remitted cer¬ 
tain issues to the Court of first instance. Before that 
Court returned its findings, the District Judge trans- 
ferred the case from his own tile to that of tho Sub- 
ordinate Judge who, after considering the findings of 
the first Court, decided the case; 

Held, that tlie District .Judge was not competent to 

transfer the case to t-lie Subordinate Judge for dis- 

posal. Thakur Pkasam y. Xarendra UAiiAnuu Singh. 
10 A. L. J. 89 


, 41, r. 25 — Remis¬ 

sion oj ts.sue-Direction to take further evidence, uhe- 
ther necessary— Di.'^rrrtiun of Court. 

Where an Apjiellate Court remands a case under 
Order XLI, rule 25, with the object of obtaining from 
the lower Court a liinling on a specific issue, aftera re* 
consideiation of the wliole of somewhat complicated 
evidence in tho case, with .special reference to tho pleas 
urged on belialf of the plaintifT, it is in the discretion 
of the Appellate Court not to direct additional evi. 

dcnce to be taken, if it is of opinion tliat it is not le- 
quirc'i. Biia(;\v.an I)i\ v. Mata Day.af. 670 


. 41, J*, 2^ —Remand 

jor tiHiling—tj-pressinn of opinion by Appellate Court 

— Whether Court ran change mind after return of 

When a case is remande.l under rule 2.> of Order 
XLI of the Civil Proce.lnre Code, it remains peiulin-' 
and undisjujsed of on tlie Appellate Court’s file H 
the Jmlge reeonls any expression of opinion but doc.s 
not inleml to e.vpiv.ssthe same tiiiallv, he is not bound 
by It alter return of tho findings, for a Jud-ro uviv 
yield to convieliun and change iiis mind at anv time 

before he has jtronouneed jiidgnient. 

But the .ludije is not boiind to re-consider after 
return ot the lin.inig.s any question whie), ),(, 
alrca.ly dc.iU with and upon which he had oxi.re^vofi 
a hnal opinion before the remand. UA.Nt.vina Xaiu 
Roy V. bi'UJA Kama Roy 29 
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Civil Procedure Code— Ci908)—conoid. 

-0.41, r. 

--O. 41, r. Tl—Addi- 

iionol evidence, reasons for ndinission to be recorded 
—Especial reasons must cdist—Separate proceedings, 
record of. 

Before an Appellate Court admits additional Dvi- 
deuce, it should record separately its reasons for the 
admission of such additional evidence except for 
very especial reasons, further evidence should not bo 
admitted i>i a Court of appeal. The fact that such 
evidence proves a very important ])oint would not 
bo a sulHcient reason. Imdad Ali v. Habibunxissa, 
15 0. C. 253 


-O. 43, r. I (j) 679 

__O. 43, r. 1 (u) 181, 

191,367, 725 
_ O.45 497 

-O. 45, r. 13 187 

-O. 47, r. I 554 

-Sch-1,0. 21, r. 32 

—Liinitation (iE ofl^OHJ,Sch. I, Art. 182— 

In junction —Application for ctifurcement of 2 >crinancut 
injunction granted by decree. 

An ap])licallon to a Court to exorcise its powers 
under ()rder XXI, rule 32 of tbo Code of Civil Pro- 
ceilure, is an application for the execution of a decree 
a*;d as rc}j'ai'<ls limitation is I'ovoriied by Article 182 
of the 2iul Schedule of the Limitation Act (IX of 
IPOH). IIaji Ahmad Moola Dawood r. Pokek 
5 Bi u. L. T. 116 


Sch. II — Arbitration 


Aieanl—(dijeciitin toairard — A>i(trd set usidc^Potcer 
‘’J Appellate Court to gj hebind the order setting aside 
the a leard. 

A (’ouit of Appeal has power to consider the 
valiility of an order settin;,' aside an award and to 
restore the award if it has been sot aside on insutti* 
eient jxrouml.s. 

Case-law on the subject tliscussed. NauakjAN 


_Sch. II, para. I — 

Hefcrence to hv -niardiun of minor 161 

_-Sch. II, para. 14— 

— Conditional auard—Refusal of Court 
to icniit award — Apjwal. 

It is competent to an arbitrator, who is empowered 
to iloeidc whether a sale should bo set aside, to pass 
an award setting aside tlie sale on the vendor re-pay¬ 
ing the purchase-money. 

Ol.Hf ,:,—A refusal by Court to remit an award under 
rule 14 of Scliednlc II of the Civil rroccdure Code is 
not iDpcalalde. A'ksisami Cavauamma v. Chii.I'KI Ri 
PnciiAMMA, tl912, 1 M. W. N. !)G1 573 

_Sch. II, paras. 17, 

20 140 

-Sch. II, para- 18 

402 

-Sch. II, para. 21, 

cl. 2 2 

Claiin application, if can ho ]irocecded with after 
c xcciitii^n sale — lidierei.t power, (loci l ine of 53 

Clog" on the etjuity of redemption. See ifoKTOAuB. 

Collector’s imwei to interfere with private pro- 

l.city SI 7 


Com plaint aghinst Police officer—^Fraotice 

482 

-All accused persons need not be named 

1004 

Composition-deed— Test 850 

---Joint promissory^note 

by insolvent and another person —Creditor ^'otntn^ 
in composition on the assurance of joinUdebtor jor 
■payment of balance—Agreement unenforceable — 
Consideration—Right to sue on pro-note. 

A. and B. borrowed money from C. on a joint pro¬ 
missory-note on 7th April 1906. A. failed in his busi¬ 
ness and on the 18th August 1906, entered into a 
composition-deed with his creditors whereby the 
creditors agreed to accept 8 annas and 6 pies in the 
rupee and release A. C. joined in the composition-deed 
on the assurance of B.’s promise that B. xvould pay 
whatever balance there might remain due on the 
promissory-note after due credit had been given for 
the sum received from A. C. subsequently sued A. for 
the balance duo on the pro-note : 

Held, (1) that the agreement with B. for payment 
of the balance due was unenforceable against B., as it 
was material for the other creditors of A. to have 
known of this agreement and C. kept it from their 
knowledge ; 

' 2) that the agreement was void for want of con¬ 
sideration, as oven before entering into the agreement, 
C- was at liberty to sue B. if he could not have re¬ 
covered the whole of his debt from ^.’s estate ; 

(3) that as the agreement was void, C. could sue on 
the pro-note if his claim thereon was not time-barred. 
A. P. S. V. Firm v. Shrke Sakatulla, 5 Bur. h. T. 81 

363 

CompPOmiS©— Petition of compromise filed in 
mutation proceeding affecting immoveable property 
of value less than 100 rupees—Whether admissible 
in evidence without registration—Whether it con¬ 
fers title 741 

- - -in prior suit, effect of—Claim 

fur use and occupation 432 

-during suit—Court’s duty to in¬ 
quire if parties arc bound by compromise sot up by 
one of them—Decision on pleadings of parties 

478 

-- ■' —■Agreement to abide by decision in 

another suit—Adjustment — Jurisdiction. 

In a suit to recover the amount due under a pro-note, 
the parties agreed to abide by the decree of the Dis¬ 
trict Munsif in a suit for cancellation of the same 
]>ro-iiote : 

Held, that the agreement was not binding on the 
parties in the subseiiuent suit. The agreement could 
not be regarded as an adjustment of the subject- 
matter of the suit by a lawful agreement or compro¬ 
mise. 

The ordinary rule is that when the Court is seized 
of a ciise, it has jurisdiction to decide it in the manner 
prescribed by law and that parties have no right to 
interfere Avith its authority to do so. There are, no 
doubt, well understood exceptions to this rule but 
Avhero the exceptions do not apply, the rule must 
prevail. Kaja ok Venkataoiri v. Vbuuru Chikta 
Keddi. 11 M. L. T. 209i (1912) 1 M. W. N. 393; 22 M. 

L. J. 447 378 

Concurrent Sentences, see Penal Code 
s. 35; Sentence. 
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Confession to Police 065cors — Admission 
amounting to confession—Admissibility—Admis¬ 
sions made by a person before ho was accused of an 
offence—Admissibility against co-accused 305 


Construction— concid. 


— —- — ■ to private person 

-- Police officer—Evidence Act (I of 

1872), ss. 23, 26. 

A confession made to a foreign Police officer is in¬ 
admissible in evidence according to sections 23 and 26 
of the Evidence Act. Public Prosecutor v. Veera- 
RAGHAVA PlLLAI, 11 M. L. T. 407j 13 Cr. L. J. 528 

800 

ConSi€lCr3,tiona see Contract Act, section 
23. 


Execution of document admitted 

202 

Joint promissory-note by insol¬ 
vent and aiiotijer person—Creditor joining in com¬ 
position on the assurance of joint-debtor for pay¬ 
ment of balance —Agreement unenforceable- Kight 
to sue on pro-nole 


Mortgage—Burden of proof 


121 

Consolidation of mortg’agres 605 

-of suits, when enn he 

wade—Inherent power of Court- Civil Procedure 
Code (Act V 0/1908), s. 151—Consent oj parties — 
Revision—Material irregularity — Interference hy 
High Court. 

An order for consolidation of suits can be made in a 
proper case in the exercise of the inherent power of 
the Court, now recognized by section J51 of the C ivil 
Procedure Code of 1908. 

When many actions are oppressively and vexatious- 
ly brought by the same plaintiff for the purpose of 
trying the same question, the Court will interfere 
either b^' staying the proceedings or granting time 
to plead in all the actions, but only upon terms, or 
in some other way'. 

The Court ouglib not to consoliclato actions 

Iff — ^ ^ same j)laintiff again>>t different 

defendants unless the issues to be tried are precisely' 
similar or tlio parties conseiit to such consolidation. 

A Court consolidated u mortgage suit, a ;»»oucv 
suit and a partnership suit on the ground that 
the substantial parties wore the .same and some of tho 
points raised were common to tliom and so it would bo 
convenientto try them together, in that the evidence on 
the common points would ho the same in all the suits. 
It appeared, however, that tiu? .suh.stantial ipn-stions in 
controversy were not identical, and it was not lik<dv 
that the questions in controversy between the parties 
in tho money suit atid ill the morrgago suit could be 
covered by tiie decision in the parrnersliip suit: 

Meld, that tha order for eoii-s.di l.iti )n ou'lit not t> 
have been made, that tlio Ctun i aeted with mateiial ii-. 
regularity in the exercise ot its jurisdiction and that 
irremediulilo mischief rniirht he done if the High Court 
refused to intcifere. Kai.iCmakan Ditpc. Ma.noda- 
IIALA Dasi 897 


Conspiracy—Fellow 

Conviction of otlier conspirator 

Construction of bond. 
-of deed 


c<)n--i]niM( or 


it — 

814 




42 


Moakkiza 


of deed— Mortgage-deed— 


Bond—Simple mortgage— 

Charge-Limitation Act ('IX of 1908), $. 31, Sch. /, 

Art. 132. f , , 

A. executed a usufructuary mortgage in favour of B. 
in 1880. In 1887, A. executed a bond in favour of B. 
which contained the following provisions: “If I do not 
pay on due date then when I come to redeem the 
land mortgaged, I shall pay this money with interest. 
Until I pay this money with interest, T shall not 

pay the mortgage-money.When I pay, I shall pay 

the mortgage-money in a lump sum and redeem tho 
fields...On these conditions I have written this dasta> 
wez makfuli:” 

Held, that the bond was not a simple mortgage 
although it may have effected a charge. 

Suits governed by Article 132 of the Limitation Act 
are not entitled to tho benefit of section 31 of that Act. 

When tho construction of a deed is in question, 
rulings on the construction of deeds couched indiffer¬ 
ent language are of very little use. Bhagwati Singh 
V. SaRUP Sl.NGII 851 


-of document —Authority 

to adopt—Power “to adopt another boy should the 
one adopted under authority die,” meaning of 


Composition deed—Test— 
Transfer of property to trustees for payment of 
debts—Registration 850 


nant to another 


-Hardship—One part renug- 

757 

Of grant. See Grant. 
of lease. See Pat.vi lease. 

Of statute— Right trt esse not 


affected by new Law 

-Of wajib-ul-arz. Sce Pre- 

KMPTION. 

Contempt of Court 72 

- Penal Code (Art XLV of 

1860), s. 228— Oriiuiiuil Prvccdnre Code (.Irt K of 
189S;, j-s. 4S0 to 4S4. 

A coarse expression used by a litigant but not ad- 
dre.^ssed to the Court can scarcely lie treated as uii 
intentional insult to the Court or an interruption of 
iU proceedings, under scetion 228, Indian Penal Code, 
even if the expression was actually overheard by the 
presitHng ollicer. 

Lifigaut.s are hound to conduct themselves in a i 
orderly manner, but too much notice sfionld not ho 
t:ik«*n of a sudden lapse, during a moment of ex 
citeinent, into language which is unfortiinatolv too 
common among the lower class of rustic.^ and i.s not 
meant to lie taken seriously. Whore a litigant is 
<letJiined and adopt.s a submissive attitude when 
brought before the Court lat«*r after the excitement 
has worn off, a due admonition or a pottv line at tl.o 
most i.s siHUcient for preservation of order. Jit Sixoii 
r. IvurmtoK, 23 P. W. R. 1912; 13 Cu. L. .1. 5G7 


(Irani of iwt n village 


-- /^ending trial ~ Comments, hy 

jiiiprr likelij to i>reju'lire fair trial—Mumoroiis coiii~ 
me tits—Itepctifion of objerlioiiable epithet — I’nnish^ 
inent — .Ipohuiy — I'rartire. 

It amounts to a eontempt of Court to make coin- 
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Contempt of Court— concia. 

monts on a pendiu" case, when the comments can in 
the least be taken to have the effect of prejudicing the 
fair trial of an accused person. 

Whenduringthe pendency of a trial, a serious charge 
made against an accused person is treated by a jour¬ 
nalist as a liumorous event on which the public are 
invited to laugh, it is a matter that must bo dealt with 
seriously. 

The repetition by a paper of an offensive epithet 
against an accused person under trial is quite as ob¬ 
jectionable as tbe original assertion of that epithet. 

To talk humorously* of an accused person’s ilbhealth 
and to make light of a serious matter is a most 
objectionable practice on the part of a journalist. 

The power of comn\itting a citizen or a journalist 
to jail or of inflicting a fine on him for contempt of 
t'oiirt, or punishing him in any other way, such as 
making him ])ay costs, shoulil lie ox<*rcis(*d with the 
greatest caution. 

Contempt inattf-rs are matlcrs not between ]inrti<‘S 
blit .'ire matters Ijotween the n‘Spou«lcnts and the 
Couit and the Court can at‘cc)it an a)>ology whii-li it 
considerssulUcient. Cl.Al{ii»i;r. In rt\ li- IIom. L. H. 
231; 13 Cu. Ij. J. 401 


Contra.Cf by husband to live with wife, to sap. 
port her, and not take another wife—Breach of 
contract—Damages—Legal and illegal parts separ¬ 
able—Contract enforceable 915 


-by person of unsound nnud -- Claim.s 

for rcfuiKl of sums advanced 404 

-- Agreement redneed to —Undue 


infhicnre or fraud nof proved—Dincretion of Court — 
Contract Act (JX of 1872), s. IG. 

1 n the case of an agioemf iit rcducetl to writing, a 
Court cannot, in the absence of fraud or undue inflii. 
ence, witliiii llie meaning of section 16 of the Contract 
Act, refuse to enforce its term.s, however unreason, 
able they may be. Under such circinnstancos, the 
Court has no discretion. Ahiu'I. K.viuk Bkaki r. 
Shiva Rao, (11)12) I M. W. N. 416 


■ ■ •Ptirtition — lient'lit to a third parhj —Bur’ 

lien <jocs n-ith hcnel’it 

Hy a jiartition agreement between the plaintiff and 
his brother, it was jirovided that tlio defendant slmiild 
enjoy certain land for tier maintenance ami |»nv the 
hist duo on it to tiu* plaintilY and his bmther. The 
l>laintiff sued to recover monies |iai«l by hitn on ac¬ 
count of the above hist: 

//<■/(/, that the defendant was liable, oven though the 
dcfcMulant was no party to the p.irtition-doed. She 
took fhebcnctit under it subject to the burden ]>laeed 
on her by tlmt document. Ki’I.a.ndavi-u.i- I’kmavachi 

V. Kamatciu Avknuar, 11 M. L. T. 216; (1012^ 1 M 

W. N. ‘Ri9; 22 M. L. J. -IcG 388 

Contract Act (IX of 1872), ss. 12, 65 

~ hunt met b{/ prrsfin of unsound mind—Chtim fur 
rvjnnd of adv((ncct.L 

The provisions of .section 05 of die Contract Act are 
not applicable to a contract entered into bv a iierson 
of unsound mind. 

Such a coiifr.act is void and no claim for a refund of 
sums advanced to a porsou of unsound mind is 
maintuiiiabte. Ka.mola Ram v. Kacra Khav 41 P R 
1912; 117 P. \V. R. 1912; 149 1». L. R. 1912 ' ’ 404 

-- 16 


Contract Act—contd. 

■-Si 23 — Bond — Conaideration — Pro» 

mise to withdraw from prosecution of non-compound- 
ahle case—Unlawful consideration—Criminal Proce» 
dure Code (Act V of 1898^, s. 345. 

It is against public policy to compound a non- 
compoundable offenco and any agreement to that end 
is wholly void in law. Nl-jebar Baiiman v. Mukta- 
SHED Husain, 10 C. W. N. 854 259 

--SS- 23, 26, 57— Contract hy 

husband to live tvifh wije, to support her, and not 
tale another ivife—Breach of contract—Damages — 
Legal and xllcgni parts sepnrable-‘Contract enforce- 
aide. 

On a wife taking stops to divorce her husband, the 
latter agreed to live in her house, to work and sup¬ 
port her, and not to take a lesser wife, bub did not 
carry out the agreement in all three particulars. 
On these facts, she sued him for damages for breach 
of contract: 

Held, (l) that the suit was maintainable despite the 
snb.sistciico of dofenilant’s marriage with plaintiff; 

(2) thar a si.i[>ulation not to take a lesser wife was 
not contrary to the Buddhist law, and, therefore, did 
not contravene section 23 of the Contract Act; 

(3) that, though tho stipulation not to take a lesser 

wife may have been illegal as being in contravention 
of section 26 of tho Contract Act, yet tho promises to 
live in plaintiff’s house and to work and support her, 
were gootl and lawful and, therefore, enforceable 
Under .'lection 57 of the Contract Act. JfoA I o C't 
r. Mi On. U. B. K. (1912) I, 108 9 1 5 

___SS. 23, 24, Illegal contract 

- Pari of consideration being stifling of criminal pro¬ 
secution - Whole contract illegal—* Discovered to he 
yoid"—Restitution by party to illcgat transaction. 

The expression “discovered to bo void” in section 65 
of the Contract Act is appropriate only to cases w’hero 
the agreement is void by reason of some fact not 
known to the parties at the time of making it. 

Where tho agreement is void for illegality, no suit 
for restitution will lie. 

No relief can bo obtained on a contract which la 
tainted with illegality. The reason for the rule js 
that the Court will not lend it.self in any way to 
assist nperson who has taken part in an illegal transac- 

tion. _ ,. n 

.1. agreed. In consideration of the withdrawal by IS. 

of n .suit aguin.st .-1., to suffer an award to be proved as 
to payment of money and also to procure that one C- 
shiMiUl (lro|) an ai)piication tov sanction to prosecute 
7). for perjury. . 1 . performed his part of the agree- 
meiit but U. failed to withdraw tlio suit. A. thereupon 
sued to leeover tho benefits conferred on B. by the 
agreement: 

Held, (1) that tho whole agreement was illegal as 
A. could not ignore the illegal part of the ngreo- 
ment; 

(2) that no relief couhl be granted to -•1. on the 
illegal contract. Hkmandas Ramkakhiomal v. 

HAM Dai.oo.mal, 5 S. L. K. 267 o3o 

__S, 23 — Pntwnri prohibited from 

Irnding money — Mortgage in farour of Patwnri 

opposed to public policy. ^ ^ 

Where by statute a penalty for doing or omitting 
any act is imposed solely or partly for the protection 
of the public, such act or omission is impliedly pro¬ 
hibited bv the statute and is illegal. 
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Therefore, a mortgage in favour of a Fativari, who, 
under the Revenue rules, is liable to dismissal for 
inouey*lending, is void as being opposed to public 
policy. ViTiiAL V. SiwA, 8 N. L. 11. 82 933 

--s. 24 836 


-S. 24- -Court passing decree on a 

void contract —Jurisdiction— Revision. 


A Court, passing a decree for money upon a plaint 
which on the face of it sots up as its cause of action 
the breach of a contracc which is void in law, acts 
illegally in the exercise of its jurisdiction. Rabi Rai 
V . Diuramraj Rai 35 


S. 26 
S. 39 
ss. 49, 50 
s, 57 
s> 65 
s* 69 


915 


915 
404, 836 
206, 262 


■ ' SS. 69, 70 — Contribution—Rent 

decree against plaintiff and defendant No. 2— Trans- 
jerby dejendant No. 2 of his share to defendant No. 1 
—Payment of decretal amount by plaintiff—Liability 
of defendant No. 1 to contribute. 

The plaintiff and defendant No. 2 were nndor^ryots 
possessing their holding in equal halves. De- 
feudant No, 2 sold his half share in 1904 to defen* 
dant No. 1, The superior landlord, who \vas not bound 
to recognise the sale, brought a rent suit against tho 
plaintiff and defendant No. 2 for tho years 1902 to 
1903, and obtained a decree and in execution attacheil 
tho moveables of tho plaintiff who thereupon satis- 
lied tho decree and brouglit this suit for contribution: 

Held, that defendant No. 1 was liable to pay his 
share of the decretal amount under sections OJ and 
70 of tho Contract Act. Pkosoxno Kcmak Basu r. 
Jajialuddin Mahomed 55 


s. 70 


-—-S. 72 —Suit to recover money pii I 

by mistake—Mistake or ignorance of law cannot be 
pleaded. 

Tho petitioner was bailiff in tl:e Afuntcipal Odije 
and as such was authorised to ilraw coniinisslon on 
taxes which the ward headmen failed to collect wiili- 
in 43 days from the ilate on whicli tax tickets were 
issued. In November 19L)*<, tlic petitioner n-present- 
od to the Municipal President that, nlthough the w.ird 
headmen were bound to sn'miit an\' tax tickets on 
which they had failed to collect taxes within 43 d.iys, 
yot they were retaining sonic tickets after the pres¬ 
cribed period and making collections on tliein. lie 
asked expressly that commission on these belated 
collections by the headman shonl 1 be paid to him and 
not to tho headmen. The petition >vas gr.anted by 
tho President and the Committ<‘>- I'assed a resolution 
wliicli w.as intemh.'d to liavr the .•' imc elVect as tho 
Presiilent’s or-ier. The potitioifi* drew a sum of 
Rs. lll*b*2 as commission on col]«.-ct[f)us Jiiade by 
waial lioudmeii after (In* expiry of t)ie prescribed 
period of 43 <lays. .Vfterwards. objection was raised 
that the bailiff should not ri-ceive commission on taxes 
wliich he ilid not collect. Tlie petitiouer was called 
upon to refund and on his tvlusul this suit was in* 
stituted, the basii of the suit being that the bailiff 


Contract Act->concid. 

was not entitled to the money, and, therefore, should 
refund it: 

Heldf (1) that if the money was recoverable at all, 
it was recoverable under section 72 of the Contract 
Act, which provided that a person to whom the 
money was paid by mistake must re-pay it, but that 
the payment in this case was a voluntary payment 
made with full knowledge of the facts; 

(2) that to succeed under section 72 of the Contract 
Act, the Committee should show that there was some 
mistake as to tho existence of the obligation, but that 
in this case there was none, as the petitioner was an 
employee of the Committee and the money must bo 
deemed to have been paid in part remuneration of his 
services; 

(3) that oven if it be regarded as a mistake of law, 

section 72 of the Contracc Act should be read as sub¬ 
ject to the Common Law rule that ignorance of law 
cannot be pleaded. Mahomed Sultan v. Moulmein 
Municipal Committee, 5 Bur. L. T. 75 361 

--S. 73 757 

-S. 139 —Ifurcty for debtor, dis¬ 
charge of—Remedy against principal debtor impaired 
owing to conduct o/credt7or —Costs. 

Where the creditor had committed acts which were 
inconsistent with tho rights of his surety and had 
also omitted certain acts which his duty to the surety 
required him to perform and as a result of those acts 
and omissions, tho eventual remedy of tho surety 
against the principal debtor was impaired : 

Held, that the surety was discharged from liability 
under section 139 of the Contract Act to tho extent 
that lie was tiuprived from recovering from tho prin¬ 
cipal ileblor the ainouiiC claiiucil by thy creditor. 

The surety was allovved iiis costs fur it was found 
tliab the pbiiiitiff's suit against him was wholly uu- 
justifiablo. Tul.sa SiNuii y. Natua Sixuh, 58 P. L. 
R. 1912 469 

-ss. 148, 351 431 

-SS. 217, 221 785 

Contribution. Sec Contract Act, s. G9. 

-- --, suit for—Several lands burdened 

witli paymenc of common revenue—Liability of 
owners who have not paid to person who pays tho 
lovenue—Nature of decree—Pluiutill’s right to a 
charge 262 

- — —— —, suit for — Unilissolved partnership 

— Provincial Sni'il/ Cause Court.s Art (IX of 1887>1, 
Sch. n , Art . 41. 

A suit for contribution will lie on tho Small Cause 
side even where tho debt in respect of which the 
decree was obtained was one relating to a partner¬ 
ship tratle carried on between plaisitiff ami defendant 
jointly. To sustain a plea that tlie suit will not lie on 
tho Small C lase side and that plaintiff’s remedy was 
liy asking for a ilissolutiou of tho partnership and the 
taking of it.s account, tho defendant should allege 
and prove tliat tho partncrshii> is uiHli.ssolved and 
coutimiiti.g. In the case of a dissolved partnership, 
a suit for contribution is inaintainablo by a partner 
who li:is p lid tlie >vhole of the debt. 

In such a case, it would be open to the defendant 
to show that nothing was really due to tho plaintiff 
acoording to the accounts of tho partnership as they 
stood. CiCPLAVELLAUU Vc.VKATAUA TXAM V. VelLA- 
THAMBI Vexk'viauainam, ll M. L. T. 188j (1912) 1 M. 
W. N. 3S4 218 
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Conversion— Measure of damages 757 

CO-Shai*er —Adverse possession 292 

-Payment of Governmeut rerenue 

jointly, whether constitutes co-parccnary to give 
rise to right of pre*emption @59 


Court— Keg istrar 652 

Court-f66 —Declaratory suit—-Injunctiouj whe¬ 
ther consequential relief 427 


---Review—Application filed on 90th 

—Previous day Sunday 455 


■ — Possession —Adt’ersc possesoion —As- 

sertion of hostile title— Disdnimer of title—Mortgage 
bij cO‘Owners—Clandestine redemption and re-morf. 
ijaye by oneowucr—Right of the otherownerto redeem 
mortgage. 

The possession of joint property by one co-sharer 
does not constitute adverse possession against any 
other co-sharer until there has been a disclaimer of 
the latter’s title by open assertion of a hostile title by 
the former. 

A. and D. jointly mortgaged certain property in 
18b6 to C. In 1882, A. alone redeemed the mortgage 
without the knowledge of B. and, shortly after, A. re¬ 
mortgaged the property to D., without S.’s kuow- 
ledge. 

D. leased the ]noperty to C.'s heirs who were al¬ 
ready in possession as first mortgagees. No know-- 
ledge of exclusion and adverse possession by A. could 
be imputed to B. 

Ill 1908, li. sued to redeem the mortgage of 1866: 
iliat so long as A. took no steps to assert a 
title against B. in such a manner as to challenge his 
riglit to redeem his interest from A., the possession of 
A. or his mortgagee I), would not bo adverse to J3. 
c.'icept in so far as the mortgagee might sot up a 
limited title under Article 134 of the I.imitation Act. 
Hhaiji Shamhao V. llAJiMiVA Mahamad, 14 Bom. L.U. 
314 500 


-Set-off 526 

-— -Appeal—Suit for possession and mesne 

profits—Value of suit—Value of land at Rs. 1,020 
and inesne profits at Rs. 4,199— Decree--Appeal with 
Court-fee on Rs. 4,199 mesne profits—Subsequent 
assessment of mesne profits at only Rs. 2,570— Whe¬ 
ther Court-fee is to be paid a second time on memoran¬ 
dum of appeal. 

The plaintiff, in a suit for recovery of land and 
mesne profits, valued the relief for recovery of land 
at Rs. ] ,020 and for the mesne profits antecedent to the 
suit at Ks. 4,199. The Courts below made a decree 
in favour of the plaintiff. The defendants appealed to 
the High Court and valued their appeal at lls. 5,291 
and paid Court-fees on their memorandum of appeal 
ad valorem. During the pendency of this appeal, 
mesne profits were assessed at Rs. 2,670 and a decree 
made in favour of the plaintiff for this amount. 
The defendants desired to appeal against this dec¬ 
ree: 

Held, that as the defendants had alieady paid 
Court-fees upon the claim for mesne profits valued at 
Ks. 4,199, they could not be called upon to pay Court- 
foes a second time, and that this appeal would be filed 
without any Court-fee beiug paid on the memorandum 
of appeal. Kanchan Maxdak v. Kamini Prashad 

CiiowuHfuv 572 


—Dismissal of suit against surctv 


469 


■-Dismissal of suit for restitution of conjugal 

rights 560 

- 'Appeal, second— Dt.scretio/i — Ciyi7 Procedure 
Code (Act V of 1908^, .s. 35. 

In a second appeal, the Court cannot interfere with 
an order as to costs unless the order is illegal. The 
Court cannot ewumine tlio reasons and review the 
c.vcrcisc of the discretinii of tlie lower Court in the 
mutter of costs. 

Kveuiftlie discretion is exercised wrongly, that 
is not a sutliciciil reason for interfering in second 
a|»pcal. iM.v Lo.v Ma v. Mauno Tun IJ, 5 Buu. D. T 
KH 


- .[butcmenf of snit — Death nf defendant. 

Jf a suit abates on the ground that uo representa¬ 
tive of a deceased (lefcndant has been brought on the 
record, the Court cannot award costa to the heirs of 
the iloceused ilcfendaut against the plaiiitilT, 

Whether the represeiitutives of thedeceiis- 
c'l ilefeiidaiit can Institute a separate suit for the 
|tiii |mse of recovering costs? SivArKAKAsAM v. Pai.a- 
MArr.v Mui'At.iAU, 11 M. L. T. 202; (I9J2) 1 M \V 
382; 22 .M. L. J. 130 ' -aRo 


- Mortgage decree - Rxerution of decree A 

rosts—TrunsJer of Property Act (iV of 1SH2J, s. 9 o_ 
Personal decree for costs. 

A mortgagc-dccroe-holder can real:se liis decree fc 
costs otherwise than by proceeding section ‘1 

ol the Transfer of Property Act, if the Court has „a«' 
ed a persona! de.-reo for costs. Monu.vo 4 Otijs , 
Ram JiAiiADLU .Sjnoii, 10 C. W. X. 731 


■ ■ ■■■ Partition suit —Decree in accordance 
with award—Objections to aivard not considered — 
Revision application—Award attacked ro mode of 
partition — Court-fee payable — Court-Fees Act (VII 
of 1870), Sch. II, Art. 17 (VIJ. 

In a partition suit, a decree was passed in accord¬ 
ance with an arbitrator’sjiward. A., one of the par¬ 
ties, was dircctcil by that decree to pay a sum of 
money to the other side in Cush. Actual partition of 
the joint property of the parties was also effected by 
the decree. 

A. lileil a petition fur revision of tho decree. In 
this petition he sought two reliefs, (a) that he was not 
liable to pay the sum of money, aiul (6) that tho 
Court below' accepted the award as valid without con¬ 
sidering and disposing of his objections to that award, 
llie main allegation being that tho arbitrator did not 
allow A. a reasonable opportunity to put the case be¬ 
fore him and that this hud resulted in an unfair mode 


of partition being adopted. 

A. paid an ad'vnlorem Court-fee as regards the first 
relief (n) and a Court-feo of Rs. 10 as regards relief 
(b). 

The right of the othor parties to share the joint 
family property was not disputed; nor did A. 
urge in revision that any particular piece of property 
of a definite value should have been allotted on parti¬ 
tion to him and not to the other parties: 

Held, (1) that the petition for revision M’as properly 


stumped; 

(2) that it was not ])ossiblc to estimate relief (^) 
at a money value and, couseiiaently, in respect there¬ 
of, .T Court-fee sl.amp of Ks. 10 was sufficient. Lti.A 
Ra-M u. Mokand Rai, 229 R. W. U. 1912 57 
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... ’-Probate and Letters of Administration 
—jPee to be paid — Ej^emption—Gross value of estate 
above and net value beloio one thousand rupees — 
Whether Jee payable on net value—Court Fees Act 
(VII of 1870;, ss. 6, 19 (yuO, 59 I, 19 K, Schedule Z, 
No. 11, Schedule III, Form. 

Section 19 (viii) and No. 11 of Schedule I of the 
Court Fees Act, exempt from liability to fees Probate 
or Letters of Administration where the amount or 
value of the property, in respect of which tho grant 
is made, does not exceed one thousand rupees. This 
exemption, however, applies only in cases where tho 
gross value of the property docs not exceed one 
thousand rupees. 

The fee mentioned in No. 11 of •Schedule I is to be 
paid on the valuation mentioned in Scliedulo III, and 
is to be paid on the not value of tho property. 

Where the gross value is above and tho net value is 
below one thousand rupees, a fee of two per cent, is 
payable on the net value. Collkctok or Maldaii v. 
Nirode Ka.m«ni Dkbva 621 

- - Suit by reffrstont’r for possession and 

also for redemption--Rcdeinption ordered on i)aijmen t 
of jHirticular sum— Appeal — Court-fee payable. 

Where a plaintiff sued as a reversioner for posses¬ 
sion of property, and in the alternative claimed re¬ 
demption and the Courts below gave the plaintiff a 
decree for redemption subject to the payment of a 
certain sum which the plaintiff disputed in appeal 
and asked for possession without the payment of 
any sum: 

Held, that tho plaintiff must pay ad valorem Court- 
fee on the amount which he was ordered to i)ay. 
Mata Badal Singh v Jai Singh 746 

Court Fees Act (VII of 1877), s. 6 

621 

-s. 7 cl. (X), sub-cl. (c) 


ss. 10 (ii), 12 (ii)—Bw 

“ suit ” in s. 10 (iij includes ' apjteal ’—Question o/ 
sufficic7icy of Court-fee on plaint not cxprcssly decided 
by first Cvutt—Assumption — Consc'iaenrc.<—Ajipeal 
to the Jirst Appeliatc Court on insalVcient — 

Power of tho Court of second or further appeal to 
order supidy of deficiency—Conscjnences of uon-cum- 
jdiance with such order. 

The word " suit ” in section 10 (ii) of the Court 
Fees Act includes appeal. 

When a Court of first instance, whose iliity it is to 
see that the Court-foe stamps aMixc(l to a plaint are 
correct, proceeds to the trial of tlie.suit. without ex¬ 
pressly deciding that the plaint is correctly stamp¬ 
ed, it must 1)0 assumed that the C<Mirt has tacitly de¬ 
cided that tho amount of Couit-iets paid is correct ; 
and acting on tliut assumption, it \vouI<l he competent 
to the first Apprllate Court, (thou^di it would not be 
competent for the parties to tlie ap[n al to raise tho 
question— obiter) to call upon the pa.dy, )vhose ftn* 
was in deficit in the first Cr)iiir, to make gooti such 
deficiency within a reasormhlo time to he fixed hy tho 
Court and to dismiss the claim of (he )>iaiiitilY, slioald 
it liave been decreed, if lie faii.s to <lo so. Similarly, 
a Court of second or further appeal is eoin|)t*tent to 
call upon a party, who had appoaleil to the lower 
Appellate Court on insullicient Court-fee, to make 
gooil such deficiency, witliin :i reasoimlde tijne to lj»‘ 
fixed for that purpo.se, and, on his failing to do .so, to 
dismiss his appeal to the lower Aj'pellatc Court 


Court Fees Act— concid. 

should it have been decreed; or, in case his appeal to 
the lower Appellate Court had iJeen dismissed, to 
refuse to entertain his second or further appeal until 
the deficiency is made good within the time fixed, 
aud, on his failure to comply with the order, to dis- 
miss his appeal. Dyal Singh v. Kaai Rakha, ISO P. 
W. R. 1912; 54 P, R. 1912 463 F. B, 


910 


— ---s. 12 (ii) 

- S. 13 

-S. 14 

-SS. I9(viii), 19-1, 19 K 

621 

-Sch. I, Arts- 4, 3 453 

-No. II 621 

----Sch. II, Art. 10 122 

-art. I7(iii) 427 

-art. 17 (Vi) 57 

-Sch. Ill, Form 621 

Criminal Breach of Trust. ^ccPknal 

Code, s. 114 

-’• Sec Penal Code, s. 406. 

Criminal Procedure Code (Act v 
1898), SS. 4 (8), 337 (4) — Complaint —Ten¬ 
der of pardon—Recording of reasons fur the aardon— 
Penal Code (Act XIA' of 1860), .vi-. 7, 20. 466—iVamf 
—Proceeding of a Court of Justice-Alteration of 
plaint after it has been filed. ^ 

lu filing a eoiujdaiiit in a Criminal Court it ia 
not necessary that the comjduinant should name all 
t,ho accused persons. 

The recording of reasons by the inquiring Magis¬ 
trate is not a condition j»reccdent to the tender* of 
pardon and its acceptance by tJie approver. 

A plaint is a record or a proceeding of the Court of 
Justice in wliich it is filed. It is a document which 
once filed cannot be altered or amended without tho 
special sanction of the Court. P.Mi-EUon i- SirAMi 

CuAKA.N’, IJ Ck. L. J. .588 1004 

-ss. 12, 181 (2) 

188— fV/u/f Code (Act XhV of l.SGO), s. 4<Xs — 

minal breach of fru.<f committed in Nutive State _ 

]'art of property rct<iincd in liritiah India-Jun\^dic. 
iion—Poaer of British Court to take cognizance of 
o (fence. ■' 

Section ISl Criminal Procedure Cmle, applies 
iy when the offences referred to therein are com¬ 
mitted in briti.sh Indiajit ha.s no application to uii 
olTeiice eommitted in a Native State. 

Where the offence of eriiniiial hreach of tru'^t 
was eommitted in Joillipiir in a Native State hut part 

of the property was retained by the aeeuseU in ilv'ler- 
aliaii (Sin<l): 

/le/d, that tlie Ilydcraha.l Court could not fake co<r. 
ni/.ance of tin- otVence i’xccpt on a certificate of tho 
Political Agent under section JSs, Criminal Pro- 
Cedure Code. IMlUJKAtoil r. TRiimu.x, Tj .s i. If orr' 

Id Ck. L. J. 802 


on 


S. 35—/ 




rjJ o/tcur/'cul 

Scntmiccc of imprisonmeut in default of fiucu ini. 
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Criminal Procedure Code— coutd. 

posed lor two or more offences cannot be directed to 
rini concurrenHy as not bein" justitied by section 35, 
Criminal Procedure Code. Empekou f. Akidullah, 
5 JS. L. U. 20.S; 13 Cn. L. J. 53G 808 

-SS. 87, 88 984 

S« 94— Production of cio- 


('iiment or other thing incriminating accused-—Issue 
of summons to neensed for —Whether permissible. 

It is Competent to a Magistrate to issue summons to 
ail accused })erson under section 9*1, Criminal Proce¬ 
dure Code, to produce a document or other thiu", the 
production of which mij^lifc tend to incriminate liim, 
SuKKY Ko.nhakeijdi V . Empkkor, 13 Cn. L. J. 4U3 


■ S« I06--5Mrcty, liabi¬ 

lity of. 

A surety, under section lOG of the Code of Criminal 
Procedure, cannot bo made liable for an amount lar- 
j;er tlian the one for whicli tlie principal has executed 
the bond. Empkrok r. Ellis, 5 Uvn. L. T. 101; 13 
Cn. L. J. 433 


---SS. 107(4), 496— 

Ji'iil—liiyht to he released. 

Tlu- provision in section 107, clause (4), of the Cri- 
niuial Procedure Code, that a Ma;,Mstrate before whom 

a ])erbon is sent under that section “may in his dis- 

ereliini detain sucli person in custody until the com. 
pletion of intpiiry’’, is not subject to* or controlled by 
section 496 of ilie Criminal Procedure Code. The 
latter section does not ^'ive an absolute ri^ht to bail 
to any person. wIkj is not eharjted with a non-baihiblc 
tdlciice and .should la* rea<l alonjf with otliei provisions 
of 111.' Co.le L-iviii^r a ypi.^-ial rij'ht of detention to a 

Poiirt. Nauai.n.vsau mv X.\u KKN r. Emi-kuok, (1912) 
1 M. \y. N. 1G9; 11 :\l. L. T. 253; 22 M. L. J. 357; 13 
Cn. I.. J. -117 


' SS. 107, 145— Dispute 

tij laitil likely to cause breach ot the peace — 
oj Miigislyale. 

Where a di.'^puto relating to possession of inimove* 
abli* jiroperty is likely to cause a bi'cach of the i»euce, 
a .Mairistrate has a discretion to proceed either under 
seel:oii lo7 or under section 145 of the Criminal Pro. 
cediire t’ode. 'I'llAKI K PaM'EV v. E.Ml>i;UOK, 9 A. L. 
J. 5.S2; 13 Cn. L. J. 52U; 34 A. 440 


——-SS. 107, 145 — Jh ris- 

'hello n. 

'riieif i^ nothing either in section 107 or in section 145 
oi tin- Criminal Procedure Code, which Would warrant 
ilie conclusiuiis that pioceedings taken under the 
toiinei section, wouhl ]>rccludc a Magi.stratc from 
proceeding under the lattci'. Pai^a/ AI-I v. Ewaz Ai.i, 
0 L. J. 003; J3 Cn. L. J. 5*’G 


I IO, 439 — Dad 

arc not sufficient 


1 1 erl thooit, sei-ttrlfi/ for — ProoJ. 

The foll(»wing eireuiiislances 
to place a person on security under section 110 of 
.\et \ of 1S93, especially where these circumstances 
are shown tu liave occurred about, a vear after dis- 
nl:^sal of that p.’rson’.s eoinj>laint of biibe-takim.- 
nL'ain.sl t>vo Police Siib-Inspector.s of the llatja in 
^\ llicll he lives; — 

( I ) 'I'wo succossful searelies of his house. 

t-) llis li:n ing b./en seen in tlie company of some 
saspev ted persons iioiic of whom has ever been cuii. 
vicicd of ihotl. 


tl9l2 

Criminal Procedure Code— contd. 

(3) Allegations of some Sufedposhes and Lambardara 
to the effect that people of their villages .know him 
to be a lirtcZmos/i, vvhilo no one has ever suspected 
him ill a theft case. Samanda v. Emperob, 20 P. W. 
11. 1912 Ck ; 13 Ck. L. /. 550 


495 


S. 144 
Chap. XII 
s. 145 

-^- s. 145 —Decree of Civil 

Court not inter partes—Possession under such decree 
—Jurisdiction oJ Magistrate tc declare opposite party’s 
possession. 

Where the first party was put in possession of dia- 
jnited property under a decree of a Civil Court, which 
was not one against the second party: Held, that a 
Alagistrate had jurisdiction, in a proceeding under 
section 145 of the Criminal Procedure Code, to declare 
the ])ossession of the second party. JoGABA;ifDliir 
StiAiiA V. Raj Kumar Roy Chowdhuby, 13 Or. L. J. 

583 9 99 

—-^-SS. 145, 146 —Posaes- 

.sion — Proceedings—Ajjpointment of Receiver before 
completing iminiry under section 145—Jurisdiction. 

An order by a Magistrate, appointing a Receiver 
under clause (2J of section 14C of the Criminal Proce¬ 
dure (.’ode, before comjdcting tho inquiry under 
section 143 of the Code, is ultra vires and without 
jurisdiction. Laksiiminarayana Repdi v . Gnana- 
i'KiKAsA, 13 Ck. L. j. 53G 808 

-^--S. 145- Posscaa»o/i pro¬ 
ceedings—Delivery of possc.-ision to one of the parties 
by the Magistrate—Acquisition of title on unsuccessjnl 
partij'.s failure to establish tific toit/it a 3 years—Limi¬ 
tation Act (/A'o/1908), s. 28. Sch. I, Art. 47—Suit 
for rent by itarty placed in possession — Previous 
attornment by tenant to defeated party in possession 
proceedings—Joinder of parties. 

Tlie effect of an order passed by a Magistrate under 
.’ction 14.5, Criminal Procedure Code, putting one of 
the parties in possession of the property, is that he, 
on failure by the unsuccessful party to sue to get rid 
of tlie order within 3 years under Article 47 of the 
Limitation Act, acquires a title to the property under 
section 28 of the Act. 

In a suit for rent against a tenant instituted by tho 
party thus put in possession, tho misuccessful party 
in the possession proceedings should bo impleaded as 
a party deiendant, if the tenant liud, prior to tho 
institution of the proceedings under section 145, 
Criminal Procedure C’ode, attorned to tho latter. 
DkVASIKHA.MA\I i'. IIUTJIIAN CnETTV 24 

---SS. 145, 526—Irnns- 

fci— Uiyh Court, poiver of—Jurisdiction—'Criminal 
case,’ meaning o/. 

The expression “Criminal case’’ in section 626 
of the Criminal Procedure Code, includes a pio- 
ceeding initiated under section 145 of the Code. 
The High Court has, under section 526, power to 
transfer such proceeding from one Court to another 
subji'ct, of course, to all tho conditions under which a 
transfer can be miulc. Jaguu AlIlR v. MUULI SUUKUL, 
13 Cu. L. J. 452; 10 A. L. J. 27 84 

-- 146 808 


sec 
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—^-S. 146 — Attachment of 

disputed propei'ty—Order without talcing evidence 
wholly without jurisdiction. 

Where a Magistrate makes an order under section 
146 of the Criminal Procedure Code, attaching the dis* 
puted property, without taking any evidence, the 
order is wholly without jurisdiction and should be set 
aside. Sheobalak Kai v. Bhagwat Panday, 13 Cr 
L. J. 486; 16 C. W. N. 1052 486 

■ ■ ' ■ - ' S. 177 —Offencecommitted 

at n place in British India—Stibseqnent transfer to 
an Independent State—Jurisdiction of Court of the 
place—Territorial jurisdiction of State. 

A. committed an offence within tl.e local limits of 
the Sessions Court at Mirzapur. Subsequent to tlie 
commi.ssion of the offence, the place where the offence 
had been coinmitte«l was transferred to the Native 
State of Benares. A. was a British Indian subject ami 
noviu’ censed to bo so. Since the commi.ssiou of the 
crime, ho resided in Brilish territory: 

Ift'Id, that the Sessions Court of Mirzapur liad 
juri.sdietioii to try tin* offence. 

Tlie judicial power of every Independent State e.v- 
tends to the punishment of all offence.s against the 
Municipal laws of the State by whomsoever com¬ 
mitted within the territory, also to the punishmeut of 
all such offences by its subjects wheresoever com¬ 
mitted. 

The jurisdiction of the Mofussil Courts depends 
upon the oSonco having been committed within their 
local limits. Emperor v. Ganga, 9 A. L. J, 696; 34 A. 
451; 13 Cr. L. J. 576 991 


179 — *‘Coii.<eqiieiirr” 
meaning pf—Pemd Code (Act XLV of s. 4(),s 

—Criminal breach of trust committed at the bntuch 
office of a firm — lVhcther the Court at the Head oflice 
of the firm can try—Jurisdiction. 

The word “consequence" in section 179 of the Cri¬ 
minal Procadure Code incan.s a consequenco whici) 
forms a part and parcel of the offence. It does nob 
mean a consequence which is not such a direct result 
of the act of the offenders as to fiirrn no part of that 
offence. 


If an offence under section 40H is commitied in a 
branch of a firm, the Court at the Hea<l olliee of the 
firm has no jurisdiction to trv it. (lANKsiti L.u. r. 
Nand KisnoRK, 13 Cr. L. .J. 479; K) A. L. .1. l.“); ;u A. 
‘*«7 3ly 

-- 181 ( 2 ), 188 

802 


-- 188 — K.rtradtlit.u .\ct 

(XFo/1903), .s's. 7, 22 -liiilitiH Jifrisdir- 

tion) Order in f'ouni-il, I9i>i li.flrntiitiiiii Itnlcs, 
r. 3 — political .\ijent — H'iircanf i.-^s'ii-n on rey'ti.-nlion 
oj Native Sftite —Accnsril .■iuncndcrinii of lii.< ou it 
accord—CertifiKutc ijranteil i"j Putifa-al Agent /'.>»• 
trial of accused in British In-li'i —/it rec>ill 
of certificate — o>d,-ie<l to he tiied 'n Xnf.rc 
State — Practice. 

Tlie Autht>ritios of a Native .Sfat-- inado ;i l■.•r|llisitiml 
to the Political .Agiuit, who was alsrj t!i.‘ Distiict 
Magistrate of Bijaimr. for tin- .•anioiulff of an no- 
cu.sed. The Political issued a w.irr.int umltT 

section 7 <A‘ tlie Kxtiaditiou Act. for tin- arrest of the 
accusctl, who surrcndcroil of his own accord and the 
warrant was accordingly returned unc.vecutcd, 'J'licii, 


Criminal Procedure Code- contd. 


upon the application of the accused, the Political 
Agent issued in his favour a certificate under sec¬ 
tion 188, Criminal Procedure Code, to the effect that 
the accused should be tried in British India. Subse- 
quently, the Authorities of the Native State pressed 
for the man’s surrender and the Political Agent, 
yielding to that pressure, finally ordered that the 
accused be tried in the Native State: 

Held, that the Political Agent had no power (o 
cancel the certificate already granted and that the 
subsequent order for the trial of the accused in the 
Native State must be set aside. 

Rule 3 of the Rules muler the Indian (Foreign 
Jurisdiction) Order in Council 1902 and under sec. 
tion 22 of tho Extradition Act does not control sec¬ 
tion 188, Criminal Procedure Code. 

The Rule contains a reminder to Political Agents 
of their duty to consider the admissibility of issuing 
a certificate prior to issuing any warrant. 

A certificate under section 188, Criminal Procedure 
Code, can be issued even after a warrant has already 
goneonl. Vaziusaukd Ar-Ll.sAllKB Jagirdar, In re 
14 Bom. L. R. 377; 13 Cr. L. J. 537 809 

- S. 190— jilngistraie— 

Cognizance—.Turisdiefion — Complaint before one Jfn- 
yislrate of offences under Penal Code and E.cplosive 
Substances Art without Government sanction—Com- 
plaint belore another Magistrate with sanction —Cog. 
nizance taken by second Magistrate xvithout withdraw¬ 
ing case from first, if legal—Penal Cods CAct XLl' 
of 1860^, s. 399— E.cplosive Substances Act (VI of 
190SJ, ss. A (bj, 7. 


A complaint wa.s made by a Sub-Inspector of Police 
to a Sub-Divi.sional Magistrate of tho offemee of making 
preparation to commie a ducoity, under section 399 
of the Penal Code. Tho facts stated in the complaint 
discl.)sed that tho accused was also guilty of havin'*- 
bombs in liis possession or control wliich was a priT- 
paration to commit dacoity. No cognizance could he 
taken of the latter offence under section 4 (i>) of tlie 
K.v|dosive Substances Act till Government sanction 
had been obtained tgs required by section 7 of the Act 
bat the .Sid)-l>ivisional Magistrate svas informo<l that 
an appUentiou to Government had been made for tJio 
sanction. Subsequently, tlie Superintendent of Police 
put in a foni|>luint befon* the District Magistrate with 
(loveniiiK-nt .<anction. The District ilag-istrato then 
proceeded with tho ease; 


H. ld, tluit although tho case was not formally witJi- 
drawn from the tile of tho Stdj-Divisioiial Magistrate, 
the District Magistrate had jurisdiction to taku cogni- 
z-u.ee of tlie offence nmler tho E.vpiosivo Siil».stances 
.\et, as tlio offence was not and could not he taken 
cognizance of hy tlio .Suh-Divisional Magistrate for 
want of (iovernmont sanction. Lalit CltA.XiUM r 
Kmi-krou. 39 119; 13 Ck. L. .1. 433 65 


-^-~ss. 195, 203-rhv. 

iiii<.«il of coini lninf, without recording reasons, hint _ 

('om phi inf again.<f Police officer—(.lovernment Circular 
ifiiit off. nce should be in'iniied into by first cla.ss 
ilayislrate — Mcaniny of Ciicn’ar — If case be rmule 
Off,- to iiiioilicr M'li/islratr, that Mayisfrafe ia have 
inrisilirlion to decide case finally and order sanction 
fio- p,-<'s>-->ilion — Penal (‘oilc (Act XLV cf Ist^)), .s-. 
211 — Sancliiai to prosecute. 

Jr is an iiii|ierutive provision of Jaw that a 
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Magistrate phall briefly record bis reasons for dis- 
mis'sinff a coiiiplainfc. There can be no question of 
irregnlarity wliere the provisi<)ns of the sbatuto are 
imperative and are directly disobeyed. 

Where a Magistrate <li(l not record any reason for 
dismissinpr a complaint but directed that the complain¬ 
ant should bo prosecuted under section 211, Indian 
Penal Code: 

that the order of dismissal was without juris¬ 
diction and altogether bad, that there must be a fur¬ 
ther inquiry and that there cannot be any proceeding 
under section 211, Indian Penal Code, until such fur- 
thor inquiry has been made. 

No Circular of the Government can authorize 
Magistrates to infringe or in any way alter the statute 
la'v. 

Tlio Government Circular, directing that when a 
Police olUcer is charged witli a serious offence the 
offctice should he iiupiired into at once on the spot by 
a Magistrate of the first class, docs not mean 
that the Snh-Divisional Magistrate may send the case 
to a Subordinate Jlagistrato to hold a local investi¬ 
gation under section 202, Criminal Procedure Code, 
and then afterwards treat it as if the matter was still 
on his file. What the Circadar means is that an cx- 
j)crii>nce<l first class Magistrate should himselt hold 
tlie inquiry, and if he is to depute it to another first 
class Magistrate, the latter officer should from the first 
have seizin of the case and should investigate it and 
decide it finally. An ord<u' for the prosecution of the 
complainant for biinging a false case shoiihl be given 
by lliis latter ofiicer; the former otfi<'er who deputes 
the case to the latter ofiicer has no ])Ower to grant the 
sanctiin. ^lAXiKi'nt)iN S.\RKAU r. Annul. Hauf, l-l 

Ck. L. J- *^82 482 

--Si 195 —Penal Code (Act 

XLV of IHVtO), «.<• 182. 211—fVilht- char.je of theft 
111 ‘iilc to Pollci’ — Cnini>I<ilnt injainst inforin'int under 
182 L’ll, Indiuti Penal Code — Xo sane* 
tion iiri'csfitn'tifor proceedi «./ u )ii}er xeetion 211, Iniiitin 
}\ nal Coile — Dutij of Muijistr.itc--Same Jaci^ com- 
iititutinii offetircs ntuhr more than one section — Pro- 
CfeiUntj to ie irilh n’speef to the uiore serious offence. 
Where a given set of facts constitutes an offence 
uniler more than om* section of the Indian Penal 
Co'le, proceotUngs should )>e taken with respect to the 
more serious otVeiice. 

The olV.-tice of making a false chaigo of theft 
in an iiifonualimi lai.l at a Police station falls not 
milv tnnl'.T soctiiMi 1H2 Imt uls^o uii<li'r section 2 , 

liuiiun I’enal Cf>il.', and as sanction is nob necessary 
in t»rder to ]noceod against the informant uudei 
tlM' ia'ler section, a Magistrate should proceoil 
nn ler that seeMou wljon the complaijit is under both 
sertions, I-;;., under sections 1S2 and 211. Indian 

A person wlio makes a false cl.argo on more than 
cue occasion is responsible for h.s act ‘ 

occasion. Ml Nowt; r. .Mi Ciiir, b- B. K- b 

i:'.4; i:l Cii. J/. J. 07(5 ^ ,,,, 

— S, 195 — Penal Code (.Ir^ 

\IV oflHfiO) .s. 2 lL-;W/>r infornintion >tiven to 
Order' of Ma.iistrale to remove case from 

/‘..liee flle—Sanefion. 

tin* information ^iven to the I ohco was vc- 
l.m te.l to be false ami the Magistrate, in conseipience, 
or.lereil the Police to remove the case from their 
file; 


Held, that in order to initiate proceedings ander 
section 211, Indian Penal Code, against the informant, 
the sanction of the Magistrate was not neces¬ 
sary. Buimaraja Venkatbswarulu V. Moova BaPUI/A, 
13 Cr. L. J. 480 320 

-s, 195 (6) (7) (a)— 

Sanction to p7-osecuie — Appeal —/uWsdicfton— Sanc^ 
fion granted hy Additional THstrict Judge—Power to 
revoke sanction —Central Provinces Courts Act {II 
0/190tJ, sfi. 15, 17. 

Clause (a)of sub'Sccbion(7), of section 195, Criminal 
procedure Code, defines the word ‘ordinarily* for all 
cases where appeals from a lower Court lie to more 
than one higher Court. 

When a Civil Court in practice tries suits of valnes 
so different that appeals from some of its decisions 
lie to one and appeals from other decisions to 
another higher Court, then the Court authorized to 
revoke or grant a sanction under sub-section (6/ of 
section 195, is the Appellate Court of inferior juris¬ 
diction. BaMKRISHXAPURI V. MOHANLAt, 8 N. L. R. 

57; 13 Cr. L. j. 498 642 

. —-S- 195 —Sanciion to pro. 

secute—False charge made to the Police at a Police 
station—Penal Code (Act XLV of 1860), 8. 211. 

No judicial sanction is required in order to prose¬ 
cute a person - for laying a false charge at a Police 
station. There is no necessity in such a case to 
hold a preliminary Magisterial inquiry. E.mpebor v. 
SnKiKH Ahmed, 5 Bitr. L. T. 129; 13 Cr. L. J. 678 

994 

- Sp 195 — Sanction to pro. 

i:i>cute _ False complaint made to Police—Subsequent 

inqniri/ and discharge of accused hy a Magistrate. 
Though, ns a rule, no sanction is required to pro¬ 
secute lor making a false charge to the Police, yet 
where, after the rejection of a complaint by the Police 
as false, the complainant complains to a Magistrate, 
who, after full inquiry, discharges the accused, the latter 
cannot prosecute the complainant merely for the 
false charge made to the Police bub must obtain the 
Magistrate’s sanction before prosecuting. Pu Hlainq 
V. Ba E, 6 L. B. R. 00; 5 Bur. L. T. Ill; 13 Cr. L. J. 
565 981 

--S. 195 —Sayiction to pro. 

sccute—False recital in panclinama— Case committed 
to Magistrate—Magistrate finding case tobe false— 
Sanction against Police officer preparing panohnama 
hut Mof appearing as witness in the case—Penal Code 
{Act XLV O/1860), s. 211. 

The tost for the necessity of the sanction under 
soctiou 195, Criminal l*roceduro Code, is the cliaractor 
of the offence and not the character of tho offender. 

Sanction is necessary under tho section when an 
offence punishable under section 211, Penal Code, is 
committed in, or in relation to, any proceeding in any 
Court. 

A Police constable, A., prepared a panchivama in 
regard to an offence said to have boon committed by a 
certain Talukdar under the Arms Act. The investiga¬ 
tion into tho alleged offence 'vas not made by A- but 
by the village constable who sent the case up to the 
Sub-Iuspfctor, by whom in turn it was committed 
to a Magistrate. The Magistrate found that certain 
recitals in tho panchnama were false and that 
the charge imputed to tho Talukdar was false^ 
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He discharged the Talukdar and directed the prosecu¬ 
tion of A. under section 211 of the Penal Code. A. 
did not appear before the Magistrate in the case 
against the Talukdar, 

.4. applied to the Sessions Judge, who found that 
the order of the Magistrate was an order for sanc¬ 
tion under section 19r>, Criminal Procedure Code, but 
that no such sanction was necessary in the circura- 
stances of the case before A. could be prosecuted: 

Held, that A. could not bo prosecuted without pre¬ 
liminary sanction because 

(а) the offence imputed to A. was the instiga¬ 
tion of the false charge against the Talukdar, 
which took the form of a trial; 

(б) even if the offence of instigation was com¬ 
mitted before the proceeding in Court was 
begun, the instigation was an act committed 
in relation to the proceeding hold bv the 
Magistrate against tlio 'lalukd/ir. Khanderao 

Vkshawant, In re, 14 Bom. L. R. 302; 13 Cr. L. J. u27 

799 

” S. 195 —Sanction to pro- 

secute^Iligh Court, jurisdiction of—Extension of the 
period of sanction to prosecute—District Magistrate 
loishing to take cognizance of offence committed within 
his Jurisdiction can move for extension of period of 
six months. 


A High Court has jurisdiction to extend the period 
of six months for which a sanction granted by a 
Subordinate Court, under section 195 of the Code of 
Criminal Procedure, may remain iu force, even though 
such extension is granted after the period of six 
months has expired. 

Where sanction to prosecute under section 195, 
Criminal Procedure Code, for an offence against 
public justice is granted to a private person and 
the District Magistrate, within whose jurisdiction 
the offence has been committed, desires to take 
cognizance of the offence, the latter can move the 
Court to extend the prescribed period of six months. 

Upon a complaint being filed on tho strength of 
the sanction as it stands, it will be for the prosecu¬ 
tion to satisfy tlie Court that the sanction is not being 
taken advantage of by the District Magistrate against 
the wish or without tho authority of tiie person in 
whose favour it was originally granted. IIaki Paho 
Mozamdak V . Lacumi Nakai.v Mauwaki, lo U. C. 177; 
13 Cr. L. J. 651 967 

-S. 203 482, 484 

-- --SS. 222, 234, 239 

— Charges—Ml •'joint hr —('.rim i not misn ppropriation 
or breach of trust — Sfime of }noiicg — More than 

one ttcc.Hscd — CItarges hoin fo fjc framed — .Ibctment. 

Jn section 222 <»f tin* Ciiminal Pi’ocoliire Code, tho 
wording refers to a single act ii.-Mthaud this must be so 
because it is itnpossii)!'.' to IhpM (Ii.k two persons cau 
be guilty of mi.sa|)|>rr)j)i-iariiiLr one aiid tin- >aiie‘ parcel 
of money; section 23l>, th. n foro, lias no application, 
because more than ono person e.imivL be charged with 
tho offence of misapfu-opriation. 


If two jjorsons ar>- respeusibl'.' for a misappropria- 
i ot>, the charges against thcfu must be of misappro¬ 
priation iu one case and of abctuieiiC in the other. 


Criminal Procedure Code— contd. 

It is, of course, open to the Court to frame charges in 
tho alternative: firstly, that A. misappropriated the 
money, B. being the abettor; or, secondly, that B. mis¬ 
appropriated and A. was the abettor. Girwar Narain 
V. Emperor, 16 C. W. N. 600; 13 Ca. L. J. 606 650 

---*—S. 234 650 

“ 235 ( I) —' Joinder oj 

charges—6ame transaction—Criminal breach of trust 
^FahificatioH oj accounts^Benal Code (Act XLV of 
1860), SS. 408, 465. 

A. was tried at one trial on two charges; the first 
charge was under section 408 of the Penal Code for 
having committed criminal breach of trust as a ser* 
vant; the second charge was under section 465 for 
making false documents for the purpose of commit¬ 
ting the offence of criminal breach of trust as a ser¬ 
vant. There was only one act of criminal breach of 
trust charged against A. It was contended for A. that 
the whole trial was illegal and void as he was tried at 
oue trial for two distinct offences: 

^ Held, that the case fell under section 235 (1) of tho 
Criminal Procedure Code, as there was only one act 

of criminal breach of trust charged against A., and 

the falsification of accounts charged was an offence 
which formed part of the transaction as to the crimi¬ 
nal breach of trust, because the accounts alleged to 
have been falsified related to the act charged under 
section 403 of the Penal Code. The offences charged 
were, therefore, all offences connected with one 
another and arising out of the same transaction. 
Emperor r. Lalji, 14 Bom. L. R. 306; 13 Cr. L. J. 501 

645 

--SS. 235, 537—J/m. 

joinder of charges is an illegality. 

Pro-vimlcy of time between acts does not necessari¬ 
ly constitute such acts parts of the same transaction. 

A joinder of charges under sections 454 and 325 
of the Indian Penal Code is not warranted by 
section 235 of the Code of Criminal Procedure, es¬ 
pecially wliero tho offence of house trespass is 
clearly distinct from u subsequent attack on the 
complainant while on his way to inform tho Police. 

Misjoinder of charges is an illegality and not a more 
irregularity which is covered by section 537 of the 
Criminal Procedure Code. Noa Tha Gvi v. b’.MPKRou 
5 Bl-k. L. T. 101; 13 Cr. L. J. 485 485 


S. 239 
S. 242 


650 
488 

- -War. 

rantcase — TrarUce— Trosccation wilnesiesre.callcd for 
cross-craminotion —Case postponed to suit convenience 

>•/ Court—.Irciised not liable Jvr expenses oj ivitncss __ 

At'cnscd ii:li 2 n to be called on to enter on his defc 7 icc. 
\Vlien> an accuscil person seeks to exercise the right 
given by section 250, Criminal Procedure Code, of 
ro-cailing prusecution witnesses lor cross-examination 
lie cannot legally be required to deposit the o.vpenses 
likely to be incurred by the witnesses who attend for 
such cross-examination. 

Where, in order to suit the convenience of the Court 
or for reasons c'lnnectetl with the discharge of jiublic 
business, itie witjie-'scs for the prosecution urcallowed 
to leave before a eliargc is framed or the ri^ht 
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confi'i-rccl by suction 256 exercised, they must 
be required to attend again and ordinarily any ex- 
jjenses which may be allowed them on this score 
should be paid by Government in warrant cases. 

In warrant-cases, the hearing should be continued 
from day to day until the prosecution witnesses have 
been cross-examined by the accused; and the witnesses 
sliouUl not be discharged until the Court has ascer¬ 
tained whetlicr their cross-examination after the 
charge Is desired. 

An accused person should not be called on to enter 
on his defence before he has cross-examined the wit¬ 
nesses for the jirosecutiou who are in attendance. 
JiiutiiiicnANi) L’. Lakhmicuand, 8 N. L. K. 65} 13 Cm 
L. J. 55-t SZX 

_S. 257 970 

__—-S. 257,’'— Practice — De¬ 
fence iL'Hucsre^—Refusal to examine them—Evidence 
of n itne.<scs considered unnecessary. 

After an accused person was called upon to open 
his defence, ho named thirteen witnesses, eight of 
whom were examined by the Magistrate and as to 
the retmiining live, the Magistrate recorded: “All 
these people repeat the defence story; I shall dispense 
with their evidence as unnecessary”: 

that the refusal of the Magistrate to oxamino 
tliu remaiiiing witnesses was not justified; unless he 
liud docHnc<i to issue process for the uttendanco 
of the defowe witnesses under section 257, Criminal 

Procedure Code, he was not coninetont to decline to 
examine them on tlie ground that their evidence was 
unnecessary. E.mi'kkok r. NANnuASAi’i'A, 14 Bo^i^L. 
U. 300; 13 Ck. L. J. 523 


S. 


313 

— rrrdict of Jury 


Criminal Procedure Codc-contd. 

Where it is desired to obtain the sanction of the 
High Court to prosecute an approver for giving 
false evidence after the grant to him of a pardon, 
under section 337, Criminal Procedure Code, 
the proper procedure is for the Crown to move 
the High Court by motion irtade in open Court and 
not by letter of reference. No orders can be passed 
on a letter of reference. EiiPBROR r. Raja, 18 
J. 451; 30 P. W. R. 1912 Cr.; 176 P. L. R. 1912 

_:_S. 339 (3) 


— Sf.v.-imi.s case^Riyht of Jury to return specud ver 
, 11 ,- 1 —pon cr of Judye to require a verdict of guilty or 
not iiuilty. 

The Coile of Criminal Piocedtiro does not per¬ 
mit the recording of what is known in English law 
as a 'special verdict’, b where the Jury state 

their findings on the facts thcmsolvos, leaving it to 

ill.' Judge to apply the law’ to those facts and himself 
find the'"prisoner ‘guilly’ or ‘not guilty.’ 

A Jmlge is not entitled to ask the Jury tlie reasons 
lor theii''veidiet. He is not entitled to put questions 

to il'cm tosliow that tlie conclusions at which they 
arrived were not logical or consistent. Any ambiguity 
in tlie Jury’s verdict is the only justification for any 

question by the Judge. 

^V here t lie Jurv give their liiuliugs only on tlm facts, 
leaving it to tlie'judge to apply the law to those facts, 
liie .lodge is empowered to re<iujre the Jury to return 
a verdiet of ‘-guilly’’or “not guilty.” Aui’.NvUHKr.i.A 

'I'liKS AN V. 1)miu;uou, 13 Cr. L. J. 5SC 1002 

__ 309- .•l.s-st’SsorK, opi~ 

/lions of, liinv fo he f/tkvn. 

Tin- intention of seetioii 309 of the Criminal Pro¬ 
cedure Cod.' is iliat tlie Asses.sors sliould state their 
O).ini..ns orally. 'I'liey should not be allowed to put 
in written opinions. I.Ai.iT ‘‘HANt.RA i’. Kmi’EKOR 65 

-S. 337 (4) 1004 

339 (3)- 


__ 345 

_____ S, 353 — High Ooiii-t — 

Trial—Accused ill—Power to dispense with attend¬ 
ance in Court, ^ ^ . i 

Under the provisions of section 353 of the Criminal 

Procedure Code, a High Court has the power to 
dispense with the attendance of an accused, duriog bis 
trial before the High Court, on the ground of his ill- 
health. Emperor u. King, 14 Bom. L. R. 236; 13 ^ 
L. J. 464 ^ 

______ SS, 360, 476— Order 

under section 476, when to he made—Deposition of 
xvitnesscs hoiu to he read and corrected—Evidence Act 
(I of s. SO—Statement 7iot read over and cor¬ 

rected, whether admissible. 

An order under section 476, Ciiininal Procedure 
Code, shotild be made at, or soon after, the conclu¬ 
sion of the judicial proceedings referred to in the 
section. 

It is the duty of a Judge or Magistrate to read or 
to have read over to witnesses their recorded deposi¬ 
tions with a view to correct any errors which may 
require correction not only in his own presence and 
hearing but also in the presence of the accused and of 
his Pleader, so that the latter may have an opportuni¬ 
ty of chocking their correctness. 

A statement not read over and corrected as afore¬ 
said is not taken in accordance with law and, there¬ 
fore, is not admissible in evidence against the person 
making it. Nga San Myin v. Emreror, U. B. R. 
(1912) J, 123; 13 Cr. L. J. 569 ' 985 

\—What 


—*Si net ion oj High Court for 
* t*ni ttj /lofv to he ohtoined —Hno: • 

I in — Mot mu in oiwn i*totrt» 


an itpifellafc judgment Miould contain. 

Tlie provisions of section 367, Criminal Procedure 
Coile, are mandatory and it is no ground for violating 
these imperative provisions that no serious incon¬ 
venience, harm or injustice has resulted from such 
violation. 

No judgment of a Court, other thaua High Court, 
which purports to dispose of an appeal under sec¬ 
tion 423, Criminal Procedure Code, is alegal judgment 

unle.ss it contains at least,— 

(i: the point or points for detormination raised by 

the memorandum of appeal; 

(2) the decision thereon; and 

(3) the reasons for the decision. 

Thoroforo, the following judgment of on Appellate 
Court was held to bo no judgment in law: 

“There appears no sulficiont reason to doubt tlio 
evidence for the prosecution. The sentence is not oo 
heavy’. The appeal is dismissed.” JaiuAM r. Emp^o^ 

8 N. L. It. 84; 13 Cr. 1j. j. 559 306 

-S.. 403 — Disolmrgo ^ 

48Q 


accused by High Court 
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-SS. 403, 423-Con. 


viction set aside -Re-trial. 

When a conviction is set aside and a re-trial ordered, 
the whole case is re-opened and the accused must be* 
tried again on all the charges originally framed. 
Having regard to the provisions of section 423 of tho 
Criminal Procedure Code, the provisions of section 403, 
in that respect, cannot apply, Nazimuddi u. EiirEROR* 
13 Cr. L. J, 497 641 

S. 423 641, 


—-—-SS. 423 (0) (2), 

—Appeal—Power oj Appellate Voiut-^Accused 

convicted of one offence and aciputted of another _ 

Conviction and acquittal based on same evidence _ 

Power of Appellate Court to alter conviction~Revi. 
sion—High Court's power to interfere with acquittal. 
The accused was prosecuted under section 497 of 
the Penal Code. The trying Magistrate hehl that 
adultery was not proved but ho found tho accused 
guilty of insult likely to provoke u breach of i)eace 
under section 504 of the Code. On appeal, the Ses¬ 
sions Judge held that no otTence under section 504 
had been committed but he was of opinion that the 
charge under section 497 was sustainable. Tho Ses¬ 
sions Judge, however, held that he Inad no power to 
interfere with the acquittal of the accused under 
section 497: 

Heldf that the Sessions Judge had power under 
section 423, Criminal Procedure Code, to interfere in 
the case. 

If bo was of opinion that accused had committed 
adultery, the Sessions Judge could alter the conviction 
to section 497 of the Penal Code, as the conviction 
under section 504 and the acquittal under secti»)n 407 
were based on tho same evidence. 

If the acquittal on the one cliarge and the convic¬ 
tion on the other are based on identically tho same 
facts, tho Appellate Court has power to change tho 
section and convict the accused of tho right offence. 

As a general rule, the High Court will not, in revi- 
siou, interfere with an order of acquittal but it has 
tho power to do so and this power may be properly 
exercised in certain circumstances. Alimuhhin v. 
Mkaii Jan, IJ. H. R. (.1912) I, 100; 13 Cti L. J. 4.')7 


-SS. 423 (I) (d), 

439, 476 (I) and (2) — Revisiim —High 

Court’s poit’Cr to make coitscf/ucntial order. 

Under section 439 of tin* Ciiminal Procedure 
Code, a High Court has petwiu' to revise .m f)rdcr 
made under section 47<> (1) ami to diicct, that (he 
proceedings started under section 47() (.2) sliouhl 
cease. 

Section 423, clause (1) (</'• irivc.s a High f’ourt 
power to make any {■<»nsi‘(|Uent:al order that in.ay 
1)0 just and proper. Wliere an order umliu section 
476 (1) is set aside, tlio pro«‘eeding.s iituh r .section 
476 (2) shoiihl al.so ceast*. Xua San 'I'in r. b.Mri- ittu:. 
5 Bi-r. L. T. 107 ; I) I.. I{ K. 19. 13 b. .1. 492 

492 

-s. 437 - I’uriliiT iii- 

«|uiry 488 

----SSi 437, 439 — Urn- 

.<10 a * C rim iim })— I iifi'rl'ri-i-iir,' •{! -<-i; hfint, if— Jiiluh-d 
niniliratinn not to he rntn tn inrd — Si nd .Jn,iirial Coin- 
luis.'iioner's Conrl Jtiile.<, It. 3 C'/i.A'l'. 


Criminal Procedure Code-contd. 

Interference by revision in criminal cases is purely 
discretionary. Rule 3, Chapter XV, of the Court Rules 
Avhich requires that revision applications are not to be* 
admitted unless presented within sixty days of tlie 
decision under objection, indicates that the Court 
will refuse to interfere in tho case of a belated 
application. 

The object of the rule is to prevent staleapplications 
being made and toobviate the hardship that would 
ensue to accused persons if the finality of a criminal 
ordor were left in doubt for a long time. Ti.vdoo.uat 
V. Sadiiur.vm, 5 S. L. R. 265; 13 Ck L. J. 531 803 

-SS. 438, 439 313 

S. 439 88. 316, 


tity of stolen property 


S. 439—Defective iden- 

971 

. ■—;-s. 439—High Coiirt’H 

power to interfere with acquittal 69 

^ S.439— Security for bad 

livelihood 


S. 439 — Revision — Se- 

nous discrepaticu in evidence for the prosecutin — 
Failure of both Courts to take notice thereof —Power 
of High Court to set aside conviction on revision 
A conviction based on evidence containing a serious 
discrepancj of which no notice was taken bv tho 
lower Courts may bo set aside on revision. Sadda 
SiNGK V. E.\iperor, 8 P. W. R. 1912 Cr. ; 13 Cr b 1 
463; 113 P. L. R. 1912 ‘ 


S. 476 


484 


be made 


— s. 476 —Order whan to 

985 

— S. 476(1) (2) 492 

- 

S. 488 {9)— Residence 
of accused—Settled abode of rni.stecss—mstress not 
shown to have permanent residence anifwhcrc. 

For tho purples of section 4SS (9) of the Criminal 
Procedure Code, a man may be said to reside with the 
mother of hi.s illegitimate children at the place of licr 
settled abode, if In* vi.sits her there occasionally, so 
long as he has the intention of continuing to so vi.sifc 
iier. 

Wlioro a iiothcr of illegtimaty ehildioii is not 
shown to have a permanent residence anywhere, her 
stay for two mouths at a place where she is ocea- 
sioaally vi.sited by tlie fatlmr of tho oliildreii, is suffi. 
ciciit lo oiistitiito that place a.s liec residence’ for the 
purposes of the section. Hidayat KiiATf.v v M 
iioMKi) Hav.vt, 5 S. f.. R. 220; 13 Ck. L. J. 522 7 94 


S. 496 
S. 526 


79 
84, 314 


■ s. 526-rma.</<’;- of case 

— Adjourninc'it —.hvK.scd —/Vopc/* place for. 

Tliougli section 52d (S) only makes it obligatory to 
po.stpoiie a case when imtilication is made to t he ^'oin t 
before comirieneement of tlie licaring, vet wlien it 
appears that a h-om fide apfilication for' transfer is 
ab,)ut to be mmio, it would usnnlly be well for the 
iMagiscr.ato, at any stage, to grant a reasonable (inie 

to enable it to be made. 
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Criminal Procedure Code— coneW. 

Dock is the accommodation provided in Courts for 
persons accused of criminal offences and it is entirely 
an act of indulgence on the part of a Court to allow 
an accused person to remain outside it. Allam Singh 
r. Bbindahan, 5 Buk. L. T. 137; 13 Cb. L. J. ^®jqqq 

_ ___ __ St 526 — Tra7i$fer of came 

_ Discharge o) cromS'Case. 

The fact that a Magistrate has discharged a cross¬ 
case between the same parties is not per sc a sufticienfc 
ground for transferring a case from his Court. 

1711611 the Magistrate has heard evideucc in both 
cases, which he is not keeping distinct in his own 
mind, and has discharged the one case on the evidence 
that he has heard in both cases, that is not a sufti- 
cient i-eason for transferring the other case from his 
Court. Eme’krob v. Mahkam Diianjiu'x, 5 S. L. R. 

_S.529 484 

-SS. 529 (e),530(k) 

I 65 

__ Si 537 —Misjoinder of 


charges 


S. 562 


316 

Cruelty. See Divobck. 

Culpable homicide— BhYt- in act of 
(iihilteTij and killed—Sentenre. 

Wifo-inurder is so common an offence in Sind that 
deterrent sentences should ho passed in all such cases, 
even where the husband has killed his wife in the 
provocation that ho detected her in the act of com- 
mittiiig aciultery. Empkr«»b r. Kaiukbux, 5 S. L. B. 

250; la’CK. L. j”. 535 807 

Custom* elements nrrcssarg to esfahlish — Rever¬ 
sioners, right nj, to siteJor dechtyaiion—Daiujhfcr’s 
.•.,,11 (dire, ejjcri of. 

A custom to bo valid must be ancient, continuous, 
reasonable and dermite and all these elements must 
1)C estaldislied by clear and unambiguous evidence. 

Wheietho eviilence established the custom to be 
only ll> yt'ius old and where the instances proved 
weio so'few in number that they could not es- 
tublish the eontinnily of the eustoni, it could not be 
held to have l)C‘( ti established in law. 

Where the cusiom as t«i the exclu.sion of daughters 
is not established and the reversioners .sue to set aside 
deed of -dft oxcented bv the widow, their suit is not 
maintaiatiTde in the presciiee of a daughter and espe- 
ei'.llv a dauirhtcr’s son. SuiiHAnBA r. Tbibhuan Dat. 

C I < * • • JT “ O 

___Chamars— llight to skins of cdicttses 

in lien of services—Services not performed —Aj'imint- 
ment oj another person Jor performance of services-■ 
.fnrisdielion of Civil Court—Right to .sa«.«_lVajit).ul- 
ar/, hote far binding on non-proprietors. 

Pla’intitTs, certain Chamars of a village, were by 
custom allowed the skins of animals dying in a 
privately managed institution known as aGo-Shahi, in 
return for .services rendered. The manager of the 
institution found that the plaintiffs were not per- 
funning those services satisfaetorily; he, uecoidingly, 
appointed the defendant, a Chamar of nneighbouring 

village, in their place. , . . 

Plaintiffs, whoa<lmittedly hud performed noserviees 
for over a year, sue<l defeiulant for the value of hides 
of eareases removed during the period: 


Custom— contd. 

Held, (1) that the Civil Courts had no iurisdiction 
to interfere in any way with the appointment of the 

defendant by the manager; 

(2) that if the plaintiffs had been improperly ousted 
from the Qo Shala, their remedy was to get the pro¬ 
prietors of the institution to bring pressure on the 
manager to re-instate them or to appoint a iresh 
manager to carry out their instructions; 

(3) that the uon-proprietary residents of the vil¬ 
lage were not bound by the provisions of the Wajvb-ul- 
arz in respect of an institution which they managed 
for themselves as regards their own cattle; 

(4) that the suit ought to be dismissed. Kanhiva 

V. Sewa, 226 P. \V. R. 1912 

Maliprg in Rerar—Right to carcases and 
hides of dead animah disposed of by owners—Un¬ 
reasonable cmfom, , 

It is the duty of working village mahars m Berar to 

remove and bury the bodies of dead animals not dis¬ 
posed of by the owners. 

Where the mahars dispose of a carcase, they 
dinarily allowed by custom to appropriate tno hides 
and fle’sh as remuneration for their service. 

The mahars have no right by custom to appropriate 
the carcases and hides of animals whoso owners dis- 
pose of the carcases in a sanitary manner without call¬ 
ing in the services of nm/iarn. 

T 1)0 mahars cannot claim the carcases and hides ot 
dead cattle wliich the owner has nob abandoned and 

which he himBolf disposes of. 

One of the principal requisites to ® 

custom is that it shall not be unreasonable. Nothing 
can bo more unreasonable than an invasion of the rights 
of property without any benefit to the coming 
weal. Niwa v. Ragiio, 8 N. h. R. 53 567 

____ Adoption —Right of collateral si.v- 

degrees removed to contest adoption — Laddu Rajputs 
of Una ridtsi), District Boshiorpur. i 

Among Laddu Rajputs of the Uua lahstl, a collateral 
six degrees removed from the adopter,^ has locns 
standi to contest an adoption. Tur.Sl v. Kirta 

170 P. L. U. 1912; 214 P. W. R. 1912 555 

_Agreement in contravention of ci^tom 

— Consideration—of proof of custom 942 

--Alienation by widow-Suit by 

reversioners—Daughter’s sou alive 247 

__ _ ___— Kassars of Tahsil Chahcal, 

Disrtict Jhclum—Childless profrieior — Will in 
favour of sister—CoUatcrah oj Gth degree uheiher can 

'contest the alienation. ^ 

Among of f((hsil Chokwal in the Jholuin 

District, a cliildicss proprietor can devise the whole of 
Ins ancestral property to his sister in the presence of 
bis collaterals in the eth degree. RaiimTAN e. Fatf^ 

Mithammad, 233 P. W, R. 1912 106 

_ - . - Muhammadan Laio — Will 

_Kashmiris q/ Jhelum town ^Succession —Pleadings 

—Suit by widow — Presumption. ^ _ 

In matters of succession, Muhammadan Aos/imt»n? 
of the Jliolum town in general and the family of tho 
parties in particular do not follow Muhammadan 

" A bequest by a male proprietor of the whole of his 
self-ncquirecl property in favour of his daughtei 0 ? 
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CUStOm—contd. 

her issue, to the exclusibn of his widow and brother, is 
valid by oustom. 

By custom among these Kashmiris, widows do or¬ 
dinarily succeed to a life-interest, daughters are ex. 
eluded by sons, sisters by brothers and a right of re¬ 
presentation is allowed. 

Where among a Muhammadan tribe, large in¬ 
roads are made into the provisions of Muhammadan 
Law relating to inheritance, there is a very strong 
presumption that Muhammadan Law is not followed 
by them. 

Where a widow sues for possession of the entire pro¬ 
perty left by her husband on the allegation that the 
parties are governed by custom and it is proved that 
the property was the self-acquired property of her 
husband and was left by him by Will to his daughter, 
the widow is not entitled to a share of her husband’s 
property according to Muhammadan Law. Meht^ab 
Biri t'. Husain Biri, 124 P. W. R. 1912 


Alienation— to contest validity 
oj mortgage brought by one son and grandson—Effect of 
other descendants admitting alienation—Holding un¬ 
able to support alienor’s large family. 

In a suit to contest an alienation of ancestral land 
by a Jat, brought by one of his sons and a grandson, 
the facts that they delayed for nine years in bringing 
the suit, that other sons and grandsons had not joined 
and had admitted the validity of the alienation, and 
that the holding w'as unable to support the large family 
of the alienor, constitute strong evidence in support 
of the alienation. Gurmukh Singh v. Punjab Singh, 
95 P. W. R. 1912 877 

Gift —Reversion to donor’s heir 266 
When gifted property reverts to the 


collaterals of the donor. 

Gifted property does not revert to collate¬ 

rals of the donor so long as there are any descendants, 
male or female, of the donee in existence, Kaman r, 
SuMAND Khan, 228 P. \V. R. 1912 99 

■ ' Pre-ennption. See Pre-emption. 

-Succession — Decree obtained 


against widow, how far binding on revjT.sioucrs — 
Representative of jndgment-ilebtor 2S 

--—-Degraded woman — Unde- 

graded relation—Power to inlierit 137 

~ - ■ Jilts of Sanlliana— Kxclii- 

sion of daughters and daiigliters’ sou 607 

Aanate — Person bclongiiKj 


4 

to same ff>t~Cognate—proprictarif bndij — 

Oijt—Jieversinn to <l<nii>r's heir. 

A village was fonnde«l some three iiundred > uars 
ago by a Datya Jat, who called in other Juts anil soim* 
Brahmins to help him. Some of the pioprietor.s in 
the village were liugla Jats: 

Held, that there could tio piesumption that Buyta 
Jats in the village tvere re!ati*d to each other. Th-- 
mere fact tliat two persons bcloiur to the s;nne or 
sub-caste is insutlicient to prove that they arc rcl.atod 
to each other .a.<? agnates. 

In the abs(‘nce of till agnates of a propositus, !iny 
cogtmte can claim to succeed to his yu operty. 

The rights of the jiroyn ictary body cannot .as a rule 
be regarded as superior to tlic claim of persons who 
are related bv blood to the last male owner. 


C U Sto m —conoid. 

Land gifted by the founders of a villge would not 
revert to the village proprietary body or the heirs of 
the original donor, unless there are left no descendant? 
male or female, of the donee, Jhindu v. Gopala 13 . 5 * 
P. W. R. 1912, 


-Succession— ^ppZ(efl&i7i7i/ of 

custom or of Muhammadan Law to Bara Mohmands 
of Chamkani, Peshaivar District. 

Bara Mohmands of the village of Chamkani 
in the Peshaw’ar District are governed in matters 
of inheritance by custom and not by Muhammadan 
Law. Shakurullah Khan v. Abdullah Khan 


-- Escheat—Proprietor of land 

dying withoutheirs by relationship—Right of proprie- 
tors of thulla and patti of different tribes and gofcg. 

In a suit for a declaration that the plaintiffs 
are owners in possession of lands, having succeeded 
as owners of thulla or patti left by a proprietor 
who died without heirs by relationship, and that the 
defendants had no right to the land, the Court must 
determine whether the plaintiffs have any riHit of 
succession by custom; the weakness of defeiulants’ 
case should not be accepted as a proof of plaintiffs’ 
title. 

As a general rule the pattidars do not succeed 
and the land escheats, when among the pattidars 
are proprietors of different tribes or gota of tlio 
same tribe and the deceased has left no heirs by re- 
lationship. Badaman u. Net Ram, 90 P. L. R 1912* 
57 P. R. 1912; 161 P. W. R. 1912 ‘ 507 

-Widow re-marrying, whether entilled 

to retain her husband’s estate 602 

Cutchi IVlemons —Maintenance—English f.nw 

—• Hindu Law—Muhammadan Law 



—Cause of action—Execution of decree 
—Obstruction by third person S4I 

-Dismissal of servant—Conversion 

757 

-Infringement of trade-mark—Actual 

damage not necessary to be proved I 16 

— — ■ -Land, use of, in ordinarv manner_ 

Damage to neighbour—Lowering lev’e) of liind to 
make land cultiirable—Tank water comim^ upon 
land and overflowing into neighbour’s laml-Xo 
wilfulnt.ss or negligence 


-—- Breach of contract—Mortgagee failinq 

to <lis:hargc prior incumhranrcs ivlth monen I,‘It 

his hands, effect of. ‘ 

Where a mortgagor, at the time of the execution of 
the mortgage, left money in Gio bands of the mort 
gagee to pay off a prior incumbrance, which tho 
moitLMUce did not pay off, the mort«mrror is 
ciifi!led ill law to recover from the niortga'-ec tho 
dam.iges re.sultiiig from hi.s failure. Muiuimvh 
Ra/a r. Kubba Bjbi 

Damdupat, rule of 
Deadman, decree against 

Debtor and Creditor—Liabiiit} 


824 


smiil 


^ of gold- 

_ I . 431 

Declaration, suit for, by reversioners—Daugb. 

tcr’s .-<011 ali\ <> 247 
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Declaration—coLcid. 

__ .Rdiejas io declaration of title ancil’ 

Inry to uxain relief—Litnitatinn Act iIXf>fl90S), 

tick. I, Art. 120. , , 

Where a claim-for a declaration is merely ancillary 
to the claim for sonic other relief put forward in the 
same suit and where the s'rantinsrof such declaration 
nnpoar.s to the Court clearly necessary in order to 
giro the plaiutifV snitablo and adequate relief upon 
his main claim, the suit will bo governed, as regards 
limitation, merelv bv the Article of the first Schedule of 
the Indian Limitation Act applicable in respect of the 
main relief claimed. Dhanuk Singh v. Tulsi Kam 
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Declaratory suit. SccSpfcific Kllief Act, 
s. 42. 

Decree. Sce Civil PROCEncRE Code, 190S, s. 2 

( 2 ), (:0 

___ for joint possession — Suit for possession— 

Finding that property belongs to plaintiff 
otiiei—Whether can be passed OOO 

Suit to set. aside decree on ground of j^r* 


im-ed evidence . 

Ameinhneut—Snil (b’snnsscd on prehimnnry 


point—Ai‘}iea1 — ,Jnihjmcut of Jiri>f Court ixet^ aside 
and apptuti .illoxeed " vith costs’'—Meaniny of "costs" 

_ Cti.'ifs of appeal only —Oo»n't Fees .-Irf (^I//of 1870^, 

lU —Co»J‘/-/ec o« lurmornndunt of appeal fohe 
]■',■funded to appcllonf and not vfuirycd upon respon¬ 
dent. , 

A suit was dismissed on a preliminary grouml by 
the lirst Court. Upon appeal, the High Court, in 
1P03, r(‘versed that decision with <!Osts. In the 
neerce which was prepared in the High Court it wus 
ilircc'ed ihat the respondents in the appeal do pay 
tlie costs of tlie appeal ami the cost.s incurred in the 
lir.st t'(Mirt, and in the scho<liile of costs, incurred m 
the High Court by the appellant, an item of Hs. 285, 
on aecount of I’ourt-fee on the meinoiandum of ap¬ 
peal, was entered. On an ajiplicatiou made in 1910 
for anil udment of the deert e : 

Held that an onlerought to have been made under 
f-ection'i:! of the Court Fee.s Act for refund of the fee 
paid on tlie tnonioranilum of ai>peal, and that tlie 
amount ou^hi not to have heen entered in the decree 
fit) as to ilirow an unnecessary burden upon tlio 
un.suecessiul respondent, and that sucli an order 
shouhl now be-made: 

Held ahn, that allowing an appeal with costs 
h..' CUMS c.r tlie Hit'll Co,.ft o.ily, nod t ,ut 
(l.oteortio,. of tl.e deoiee which .l.rcetea the 
,he„ ..•>l,o„.lenls, to |,..y the co.ds of the the., 

in tl.u Conit of ti.-.t ...stance shonhl 
1,'. omiiliil. Sl’l.KSI.I.A Na.II HoV OlHIJA ^ATH 

iio., ir, c. L. .1. (ioS , , , 

___, ,.f—P.Wdinto-,, ,lerrre—Cinl 

(I,I,,,-,. (We (Art 1- .,/lllOS.I, ». 41-Morl.jageot 
Nankai- Morlmnjcc'.-^ ri,ihl to enforce iM,„„c,it 

Tulukclav. • i • 

Oi.e/t was ihe owner Of a village in the Xanahi 
ih.K. He got the village included m a Tolnka and 

was granleil in exchange a cash auce o_t Hs 140 

,„uun.a.s nwhlnno in pirpetuity. in 18,0 al/ . the 
M.n ol ;; . ol.tah.e.l against llie husl and of tlie defen. 
■.l-int-ie.^iK !ul. tit, rnhikdar. a ilceree fiom the Settle- 
nu l l C. ait bx whiel. Hs. 2-10 per annmn was decreed 
p. i,i,„ asmt/fier. In IStdaiul KSl-8, 3/. executed deeds 

of iiiei teage in respect of portions of the nankar m 


D CC1*0C—concld. 

favour of the predecessors-in-title of the plaintiffs- 
appellants, who obtained a decree for possbssion on 
the basis of the mortgage-deed in 1901- The plaintiffs 
brought the present suit against the defendant TaUA:- 
d'lr for recovery of the amount of nanTcar for six years 
on the basis of the mortgages. The representative 
of the mortgagor was not impleaded as defendant in 

the case. , „ i.i .1 l 

The relevant part of judgment of the Settlement 
Court was as folloivs:—“Ordered that the claim of 
the plaintiff for the receipt of Rs. 240 per annum 
against the defendant be decreed. Order communi¬ 
cated to the parties. A note should accordingly be 
made in the papers. The plaintiff will recover Rs. 240 
per annum in execution of the decreet” 

Held, (1) that,on a proper construction, it roast be 
held that the decree was merely declaratory and that 
tlie suit was not barred by section 47, Civil Procednre 

Code. The operative part ended with the words be 

decreed”. What followed appeared to be directions to 
the office. The decree 6xed no date for the payment 
of the nankar. The more addition of the direction 
that the nankar vras to be realized on the execution side 
would not alter its character as a declaratory decree; 
(2) that the fact of the defendant-respondent being 

' ^ - bar to the 


I V. SAHIU-UN-NISSA, vj. v/. , 

Decree for rent obtained before Bengal 


Tenancy A<t—E.cecniion after Act came into force— 
Uiahts of parties to be determined under what wiv— 
Purchase by zemindar of tenure—2fo annubnent of 
nnderdenure-Itiyht of under-tenure holder—Bengal 
Tenancy Act'frill of 1885), 8. 107- 

The le"al effect of a transaction cannot bo deter¬ 
mined iirall cases with reference to the law' as under- 
stood or misunderstood at the time the transaction 

takes place. . , , a. n i 

A rcnt-dccrcc was obtained before the bengal 

Tenancy Act came into force; but the e.xecution sale 

under the decree took place after the Act had come 

into operation: . alt 

Held, that the rights of the parties have to be de¬ 
termined with reference to the provisions of the Ben- 
gal Tenancy Act, and not to those of the Bengal Rent 

Act VIII of 1869 B. C. , 

Therefore, where the zemindar in the execution sole 
purchased a tenure but did not annul an under-tennre 
in the manner prescribed by section 167 of the Bengal 
Tenancy Act, which procedure it was obligatory on 
liiin to follow: 

Held, that the zemindar did not acquire any valid 
title as against the under-tenure holder. Birend^ 
Kishore V. Ahmed Ali 

Deed, construction of. Sce Construction of Deep. 

- construction of—Grant of iu&m village, he- 

sxdes poraniboko ”—Meaning of "besides poramboke 
—Right of grantee to channels and tanks in the vil- 
logc. 

Where an inam title-deed contained the following 
recital, “I acknowledge your title to a personal tnam 
consisting of the right to the Government Rovenne of 
land claimed to bo # # • * acres situated in 

the village of/>.” and the words 'besides poramboke 

were inserted in the margin: 

//c/d. (1) that the insertion of the words besides 
poramboke' need not necessarily be taken to be an net 
knowlcdgment by tlie Government of the tnamdar s 
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title to all kinds of and that the effect to 

be given to those words must depend on the evidence 
in each case and the circumstances attending the 
grant. 

(2; that where the channels or tanks in the 
village grant had no connection with a Government 
source of irrigation and were not controlled by the 
Govornraent to any appreciable extent, the effect of 
the said words was to invest the property in the chan* 
nels and tanks in tfie inomdur. Secretary of State 
V. Kannapalli, 23 Bl. L. J. 109; (1912) 1 M. W. N. 
771 


Defamation. See Penal Code, ss. 499, 500. 


- ■ -Discharge of accused—Magistrate 

thinking there may be ground for making defama¬ 
tory remarks 488 

-- ■ 'Liability of witness 494 

Penal Code (Act XLV of 1860^, 


». 500— Receiver—Charge o/ defamation against Re 
ceiver —Sanctto/i of Court, whether necessary —Dc- 
famation arising out of matter oj repairs of estate 
under charge of Receivei\ 

It is not a general rule of law that in all criminal 
proceedings, the leave of the Court is not necessary to 
prosecute a Receiver. 

Sanction is required to proceed against a Receiver 
when he acts for the protection of the estate in his 
hands. 

Therefore, where the alleged act of defamation 
arises out of a matter of repairs of the estate in the 
possession of the Receiver and is based upon a letter 
ill which be claims that he is acting on behalf of 
the estate, a charge of defamation aganist the Receiv¬ 
er is incompetent without the leave of the Court. 

As the Receiver in this case was appointed by the 
original side of the High Court, the case was sent to 
that Court for disposal of the question whether leave 
of the Court is required. Anath Natu Dev v. Mo- 
HBNDRA Nath, 13 Cr. L. J. 439 489 

Degraded woman — Undegraded rein /1 o « — 

Power to inherit—Divergence of judicial oijiniou. 
There is some divergence of judicial opinion upon 
the point whether an undegraded relation of a de¬ 
graded woman is not her heir-at-law. Haki Lai. c. 

Kup Manjori Hurmoni 137 

Dekkhan Agriculturists’ Relief Act 
(XVH of 1879)9 S. 2 (2) — Aurirnlturist — 

Minor son of agriculturist—Ktirning livelihood hg 
agriculture. 

The minor son of an ugricnltuiist is nuL an ogi U 
oulturist within the moaiiinir of tlio dfliniLion in 
section 2 clanao (2) of tho Di'kklian Aufi icnlturala’ 
Relief Act. 

Dependence for livoliliooil uimn aiiotlii.-r wlio is an 
agriculturist ia not tlio aamc [liir>g as i nntingLivelihood 
for oneself by agricultuif. To earn lividiliood hy 
agriculture is to obtain the means of livolihootl by 
it. Daodu Anaxduam MiKA<\in,i! Tamia.ii, 14 
Bom. L. K. 3H5 827 

Digwari tenure- .V'ft;/,.- and . ' r; of 

tenure — Title to ininernt rights — /eiiiiii'hu' i-r' snnted 
to possess such rights—Suit h-j /♦•iiihnl.ir D'-- itcclarn- 
fiun of right--i’>irt'f — tiurmiin -nt, nrressnrij 

purfg. 

A Digwari teunro is similar io a (Jhat'vali Imuri-. 
It was originally granted in couaideratiun of tlio 


Digwari tenure— conoid. 

performance of military service, to which Police 
duties were attached. The tenure is hereditary and 
inalienable. The Digwar is appointed by tho 
Government and is liable to dismissal by it for 
misconduct. On dismissal the next male heir, if fit 
for the oliice, is appointed. 

Where a zemindar does not part' with his mineral 
rights to the Digwar, it must be presumed that those 
rights remain in the zemindar. 

The Government is not a necessary or a proper 
party to a suit brought by a zemindar against tho 
Digwar for a declaration of his mineral rights, as tho 
Government does not claim them under permanently 
settled estates. Dl’roa Prashad Singh v. Brojo 
Nath Bose, 16C. W. N.482; (1912) 1 xM. W.N. 425; 11 
BI. L. T. 337; 9 A. L. J. 462; 15 C. L. J. 461; 14 Boin. 
L R. 445; 23 M. L. J. 26; 39 C. 696 219 P. C. 

Dismissal of complaint without recording 

reasons 


■■ —— jfi cicfault —Application for as. 

sessment of mesne profits—Restoration 709 

Divorce—Jewess—Intended marriage with Chris- 
tiau 


‘Adultery, incestuous, hy husband—Con^ 

donation hy iuife—Subsc‘iuent conduct of husband _ 

Treatment of wife ivith silent indifference—Injxtry 
to wife's health—Cruelty — Revival of condoned 
adultery. 

A wife condoned her husband’s incestuous adultery 
with her sister. Subsequently, ho treated his wife 
with silent indifference and in consequence hor health 
suffered: 

Held, that the cKiihict of tho Imsbaiid was such as 
tu revive tlm coudom’d incestuous adultery of tho 
husband and the wife was entillod to a divorce. 
Florence Amelia Thompson v. George S. Tjcomp- 
soN, 39 395 


Divorce Act (IV of 1869), S. 7 — Desertion 

need not always he against the actively expressed ivish 
of the party—Living in separate house on account of 
husbn xtd’s adultery. 

Desertion implies an abandonment against the wish 
of the person charging it. Such an abaiulouinont 
need not bo om? against the actively expressed wish 
of the party and notwithstamling the resistance and 
opjmsition of such party. 

Where owing to her busband’.s sidultery, u wife went 
to live at lier mother’s house and agreed to receive a 
eertain .•sum nmntidy as nKnutenanee and wliero sub- 
ser|iK‘nrly theliusband got Ills wife to e.xecute a deed 
n'lin«|ui.shing all her ^•la^ms against liim: 

Held, (!) that the husixand hud a clear intention to 
aliaiidmi tin* wife; 

(2 )iliat such abandonment was against her wish, 
iilthoiigh she kej>t awjiy from him and did not seek a 
refurii to cohabitation as long as he coutinued his 
Itaisou with his niistre.ss and had her Jiving in the 
1. ou.se with liim. M\ Vin Za r. C. Nash, 5 lifii. L 
T. ^5; 6 L. lb K. 5;i 353 

DoCUITICnf—/noi of date to secure reyistra^ 
tion — yiortgage-deed — Consent of mortgagee — Suh- 

.S'-ifiient Ivs.-id' if mortgagor—Suit upon mortgage _ 

Mortgagor an l hi.^ -e u'hcthcr competent to object 
to morigag,; gromid of a/teratioit —Estoppel — 
i ra ud. 



1048 

Docu m ent— coucid. 

A mortgage-deed was pi-esonted for registration 
more than four months afior its execution, and to 
enable it to be registered, the date was altered by the 
inort‘Mtror. The mortgagee consented to the alter¬ 
ation" In a suit by the mortgagee on the mortgage: 

HehLil) that the mortgagor was estopped from 
setting np the alteration as an answer to the claim of 
the mortgageoj the mortgagor’s lessee who took the 
lease subsequent to the alteration being equally os- 

that tb« matter would have been different 

if the lessee had been defrauded. 

CnAKllAVAKTI V. SURKN-OllA KUMAR 

_ Recital—Evidence against stranger, ^ 

A recital in a document is not evidence as against 
a stranger to it. llAiiiMJAN Bim u. Imanjan Bihi 
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DOW 6 I*. See ilUHAMMADAN LaW—DOWEK. 
Drunkenness-Questiou of intent or motive ^ 

Dvinff dec!aration-Z)eiK.si/io« of xvUnesscs 
n-ho heard it-Written statement by deceased-Jn. 
complete record of depusttion-Re-tnai^Evulence Act 

(I of lh72), rs. 32, 33. ., * 

It is of the utmost importanco that evidence as to 

a dvin- declaration should be as exact and fu I as 

ijussiule Where such a declaration was heard by 

Witnesses who spoke to it but was apparently much 
fuller than wluit the record of their depos^.ous 

showed-tlie Sessions Judge not having rccoidcd all 

thcrs.id on the point: Held, that there must be a 

*%Vhen what is sought to be proved is 
st iteinciit of a dying person, the proper and legal 
mode of m oviu-' it is by eliciting from the person who 
U,r;ru.e. ...aie the f^tenent what the de. 

ceased said. If the 

writing by tl.o witness or by some 

the witness llie witness would bo entitled to rcuesii 

w<iuld be adimaswle j^ted was taken down by 

Ae,. I hy the deceased, that 

se.ne one in wi tli „ statement 

would not dcb.ii . . 1 .. ..p ♦ 1..1 wi-thimr. And. 


E as e 111 e n t - conoid. 


-Privacy, right of. 


A plaintiff cannot ask the defendant to close ^ his 
windows on the ground of the invasion of his right 
of privacy when it is proved that the said windows 
do not look out upon the plaintiff’s house but upon 
certain plots of land acquired by him less than 20 
years before the construction of the windows and in 
respect of which no right of privacy by custom or 
otherwise has been established. Mohammad Su^bib 
V, Muhammad Jawad 270 

Right of support—Temporary struc¬ 


ture, whether enitled to right of support— Injwnction to 
restrain interference with right of support Actual 
damage, proof of —JVhether necesiary. 

To entitle a person to the right of support of a 

building, all that has to be proved is that the person 
claiming the right has acquired it for more 
period prescribed in section 15 of the 
It is immaterial whether the structure for which the 
right is claimed is temporary or permanent. 

In order to entitle a person to obtain an injunction 
restraining his neighbour from interfering with his 
wAVt o? support, it is nob necessary to show actual 
damage. Kamakrishna Aiyar u. Seethabama 

of ioay—Indivisibility—Pas8’ 


22 M. b. J.-t53jl3Cu. L.J.4Uh 

Easement— of ancient Ughts, tehtn 

. 

1U> 


a,j€ common to two honses-ParfUton of houses 
pfesumption oj laxv-Hindu laie-Mitakshara-- 

Mayukha-En.emenfs Act (K of 18ti2)~-Appellate 
Court bound to decide points raised. 

Both according to the Mitakshara tind the Mayukha, 
rights of way and rights to well and water belonging 
Lfa ioiiit family are indivisible. If there is no evi¬ 
dence that at partition of the family estate, such 
ri-hts were divided, the law vrill hold that they cou- 
tinued to retain their indivisible character having 
regard to the nature of the rights m question. 

\n the absence of anything to show that on the 
partition of a joint estate, a certain passap was al- 
lotted to either one party or the other exclusively, ^0 
presumption is that it continued to be joint and un 
divided even after the partition. This is a presump¬ 
tion of Hindu Law and can only bo rebutted by clear 
proof that the passage was nob ^®f rved as joint but 
was divided and allotted to one of the parties exclu¬ 
sively as his share. 

If two houses were common and a certain light of 
wav belon-od to the parties, the passage being com- 
mou them u the Easements Act, it must be 

presumed, in the absence of any express agreement 
between the parties, that at partition, the passage 
was reserved for common enjoyment. 

An Appellate Court is bound to consider and dispose 
of a point distinctly raised by the parties and dealt 
with liy the Court of first instance and not abandoned 

at the hearing before the p ^To’^SlS 

i.. Bai Hanscavki, 14 Bom, L. R. 418; 36 B. 379 olo 

Easements Act CV of 1882) 818 

---S. 4 

Eastern Bengal and Assam 

(I Of 1908), s. 10 cl. (O) 


Act 

705 
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EjectmCnt—Tenancy denied — Jurisdic 6 ion 


“■ ■' ■ of tenant—Exoavatiou of tank 

.. . 497 

“*■ Suit- See Landlord and tenant. 

~ ~ ■ Dispossession of tenant by 

stranger—Tonanoy from year to year —Abandon¬ 
ment by tenant—Ejectment suit by landlord against 
trespasser 146 

^--Notice to quit—Denial of land¬ 

lord's title—Purchase by mortgagee in Court sale 
—Attornment and payment of rent by lessee to 
lessor’s assignee, whether amounts to denial of the 
title of the purchaser in Court sale 62 

“- Possessory title of plaintiff good 

against all but the true owner. 

In an ejectment suit, the plaintiff’s possessory title, 
in the absence of a better title proved by the defendant, 
holds good against all the world except the true 
owner. Adinarayana Iyer v. Nrishnan, (1912) 1 M. 
W. N. 707 97 

Enhancement of rent. See Landlord 
AND Tenant. 

3 Bengal Tenancy Act (Vlllof 

1885), ss, 3 (9), ^0—'Undivided share of howla_ 

Holding— juclicata-Cirtl Procedure Code (Act 
188^), s. 13— Suit for enhancement of rent— 
Hecision that suit maintainable but suit dismissed 
on merits—Decision that suit maintainable, whether 
res judicata in subsequent suit. 

Tho plaintiff, the owner of a share of a tenure, 
brought a suit for enhancement against tho defendant, 
a tenant, who had taken a lease from the plaintiff of 
his share of the property. In that suit, it was decided 
that the plaintiff had tho right to enhance the rent of 
the defendant, but the suit was dismissed on the 
ground that the rent paid by the defendant was not 
lower than that paid by tenants of adjoining lands. 
The plaintiff subsequently brought another suit for 
enhancement of tbo defendant’s rent: Held, that the 
rule of res Judicata was not applicable and the 
defendaut was not debarred from quostioiunj^ the 
soundness of the decision in the lirst suit that the 
plaintiff was entitled to bring tho suit: 

An undivided share of a hoitla docs not come 
within the definition of ‘holding’, nor docs it fall 
within section 30 of tho Bengal Tenancy Act. The 
landlord of such a share is not entitled to maiiitiun a 
suit for enhancement. Pardattv Debya v. Matdlra 
Nath Banerjee, 16 C. W. N. 877; 16 C. L. J. 9 


■” -——. Itiiiyat under scjoiratetl 

shares of tenure—PureUase ig one .fhare by jiluintiff 
—Suit for enhancement t*/ rent by jihiinUlf leithout 
Joining owners of other sruires t)f tenure, n-hether 
maintainable—Bengal Tenancy .Act (\TII o/1885), 
ss. 3 cl. (9), oO, 188— landlords — llohliny. 

The purchaser of one of two separated shares of a 
tenure is not entitled to bring a suit for enliaueement 
of liis share of rent against a raiynt >vlio hohls under 
the owners ot tho two separated .sluiies, witliout join¬ 
ing tho owner of the other separated share as a 
plaintiff. 

A piireha.sei is not (lie landlord of a liolding with- 
in the meaning of section 30, and the owners of tho 
sepainted shares of the tenure are still joint landlords 
within tho incaning of section 1. He.ma.n ta Kumari 
Debi i’. Ki;lsl'3janne.ss.\ Bidi 847 

Equity of redemption not a security 425 
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Estoppel— Admission of relationship of land¬ 
lord and tenant 830 

-Alteration of date of morugage-deed to 
secure registration—Mortgagor and his lessee nob 
competent to object to mortgage 460 

■ -Landlord taking mortgage of non-tran ® 

ferablo ocoupancy-holding—Subsequent assignme” 

of holding—Whether landlord estopped from den.v 
ing assignee’s right 17 I 

-Mortgagor and mortgagee 196 

■-Oral evidence varying terms of evidence 


—-against plea of invalid adoption 299 

-Pre-emption suit dismissed as prema« 

ture—Plea of limitetion in subsequent suit 890 

--—Representative in interest of judgment. 

debtor bound by same estoppel as judgment-debtor 
—Purchaser at rent decree sale—Whether question 
of transferability can be raised 718 

■--Whether tenant can dispute landlord's 

possession 844 

-- -Widow making adoption, whether corn. 

petent to question validity of adoption 673 


- Occupancy-holdiny mortgaged as a fixed- 

rate tenure—Ho objection by the Judgment-debtor 
tenant at the time of suit or sale by the mortgagot, 

An occupancy-tenant mortgaged his holding to the 
zemindar describing the holding as a fixed-rate tenure. 
Subsequently in execution of a decree, obtained on 
the foot of this mortgage, the holding was sold and 
purchased by a stranger. No objection was raised 
either in the suit or in the execution proceeding that 
the holding was an occupancy-holding and not a 
fixed-r.ite tenure: 

Hehl. that subsequently it did not lay in tho mouth 
of the jmlginent-debtor tenant to say that it was an 
occupancy-holding and as such not transferable. 
Asghak Husain v. Pal Ahik, 10 A. L. J. 66 227 

Evidence — Admission of defendant — Miilki 
papers tiled by Wf</.a</ars 691 


to explain decree—Admissibility 


360 


third party 


Document—lloeital -Evidence against 


Judgment—Point not iii i.-isuo 


- 'Jluikbust map 341 

- 9 record of —tsmall Cause Court 938 

-- Admiisibility —Decree for rent obtained 

by eo-sharcr landlord—When admissible in another 
suit for rent by another eo-sharcr—Tenancy under 
one contract -Proportionate share of entire rent pay. 
able to each co-sharer — Co-sharer made pro forma 
defendant in Jirst suit. 

When a tenant holds on one contract of tenancy 
iiuder the entire body of landlords, each co-sharer 
landlord claiming to collect rent proportionately to 
his share of the entire rent, a decree in a suit for 
rent against the tenant obtained by one co 
shaier landlord, in which the other co-sharera 
were m.nlc pro fot mu defeudauts, is relevant to prove 
the entire rent and is thus admissible in evidence in 
proof of the rate of rent in a suit for rent by another 
co-sharer against the tenant. Ramadiiin Roy v. 
Dhanwantri Koek 624 
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Evidence Act —conid. 


■ • Statements made by 7vitness in course 

oj <lepart mental inquiry, ivhcther privileged—Evidence 
Act Cl of 1872), ss.l2'3, 124, 125, 155, 162, 163— 
Court hound to Call for rfafements —Allowing accused 
to cross-examine icitncsses on them. 

The statements made by witnesses in tiie course of 
a departmental iiu|uiry into the conduct of Police 
otUcers are not privileged under sections 123, 124 or 
7 25 of tlie Evidence Act, when those witnesses are 
suhsc(|iicntly examined in a Criminal Court on a 
charge against the Police ollicers of taking illegal 
gratification and they fall within the ordinary rules of 
evidence as laid down in sections 155 and 162 of the 
Evidence Act. 

Tlio Magistrate is bound to call for them under 
section 162 of the Evidence Act and to allow the ac¬ 
cused to cross-examine the witnesses under section 155 
on the statements made whether they are in favour of 
the accused or against them. 

The provisions of section 1C3 entitle the prosecution 
to mak‘^ use of them if they turn out to be not in 
favour of the defence. IIakhaxs Sauai v. Emperor, 
16 \V. N. 431; 13 Cr. L. J. 415 77 

Evidence Act (I of 1872), s. 21 284 

•— -S« 21 —Statement in writ of 

(ittachnicnt as to rent payable —/Uhm's.stoa —Whether 
sftttcincnt (((imissible in favour of maker of statement. 
A recital in a writ of attachment is not admissiblo 
ill evidence in favour of tlie maker of the statcunent 
and as against persons who claim under an indepen¬ 
dent title. Mohl’URUDdin Kuan r. Slmera Oiri 

540 

■ - S. 25 - Confession to foreign 

Police officer 800 


— - ■ ■ ■ ■ - Sa - Confession to Police 

(tftcers—Admission a}nount\nij to confession —Admis- 
sibility — .Xilinissions made by a jwrson before he was 
accused of ail offeuce—Atlmissibility against co- 


accused. 

.1. was convicted on the evidence of two Excise 
Sul).Inspectors, who stutctl that he offered them Rs. 10 
]ier ball of opium as u bribe to let him land un- 
mok'stcil a large (piantity of illicit opium from tlie 
steamer Katoria. These Excise Officers bad boon 
also eiivolletl as I’olice Ulfieers: 

Held, tlial tlie allegeil offer by the accused amounted 
to ail admission Uiat lie had a large (piantity of cuu- 
irabaud opium in liis pussessioti and, being un aduiis- 
hiun of an offence under tlio Upium Act amounted to 
a confession and was thus inadmissible un<ler section 
2.') of the Evi<!ence Act. 

'I'lie test vvbich has to be applied in deciding who- 
tlier section 25, Evidence Act, applies is the position 
of the poi son at the time when it is proposed to prove 
the admissiuii, not his position at tlio time when ho is 
alleged to have made it. 

.\ eonfes.sion, therefore, made to a Police Ufficer by 
a person when ho is not accused of any offence is iii- 
admissble in eviilcnce against him when ho is accus¬ 
ed of an offence. 

A confession made hy an accused person to a Police 
Officer might be atlmissildo in favour of a co-accused 
l)uL not against him. San Paw Al'Ng r. E.MrKRUK, 5 
lU a. L. T. t)2; 13 Cr. L. J. 465 305 

--Si 20 —Confession to foreign 

Police ollieer 800 


-s. 27 — Statement made after 

discovery of property —Evidence—Pointing out pro¬ 
perty — Evidentiary value. 

A statement by accused, not leading to discovery 
of property and made after discovery and production 
of the property, is irrelevant under section 27 of tlio 
Evidence Act. That section has reference only to 
statements made prior to tlie discovery of property 
and in consequence of >vhich such property was 
discovered. 

It is a question of fact whether the pointing out or 
production of property by a person does or does not 
raise a jiresumption of guilt. The production or the 
pointing out may indicate that the accused was in 
possession or that he iiad innocent knowledge that the 
articles had been left there by some one else. Em¬ 
peror V. Photo, 5 S. L. 11. 257; Iff Cb. L. J. 629 801 

_S- 32 —Dying declaration 308 


-S. 32 —Entry of fa7nily relation¬ 
ship in Panda's hook—Admissibility of secondary 
evidence—Rejection in appeal. 

Entries in Panda’s register or note-books are ad¬ 
missible in evidence upon a question of family pedig¬ 
ree but they should be received with caution and sub¬ 
jected to severe scrutiny in order to guard against 
the ]) 0 SsibiHty of fabrication. 

Secondary evidence of a document should^ not bo 
rejected on appeal merely on tho contention, that 
the loss of the original has not been satisfactorily 
j)roved. Collector of Farkukhabad v- Gajraj 
Singh 625 


deposition 


S. 33 — Incomplete record of 

308 


-SSi 35j 36 — pi'cpared by 

Kannnyo—Proceeding before Collector—Question 

ichethvr land belongs to uemindar or to Qovernment^ 
Use of map—Map ivhethcradmissiblc—Public Record. 
In a certain proceeding before u Collector, tho 
(luostion was raised whether cortiain laud, the subjcct- 
maticr of tlio proceeding, was tho property of tho 
owiu'rs of certain mouzah or whether it was land 
which formed part of no settled estate and to which 
tl.c Government were, therefore, entitled. In that 
juoeeediug, a map prepared by a Kanungo was used: 

Held, that tho map did not full within section 35 
or 36 of tho Evidence Act and was inadmissible. 
Taui.m CriAKAN Sarkar v. Fak'Rannissa 459 

-s. 36 459 


s. 45 


-S. 47 —Evidence of person ac¬ 
quainted with handwriting 979 

-Si 73 — "Purports", meaning of 

— Handwriting—Comparison —.Inonyuiows docm«e«t. 

Tho word "purports” iu section 73 of the Evidence 
Act means "alleged”. It is not necessary under the 
section that the writing, which is in dispute, must it¬ 
self iu terms express or indicate that it was W'rittou 
by (he person to whom it is attributed. 

‘ When ail anonymous writing is produced and 
ascribed by the prosecution to a particular person, 
then the case for tho prosecution must bo taken to be 
(bat, having regard to the admitted documents, and 
tho eompurisou between tlioin and tho disputed wiit- 
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Evidence Act— coucid. 

ing, tho prosecution alleges that the disputed docii* 
ment pttrpoffs tfb hare been written or made by the 
accused. 

An anonymous writing ascribed to a particular par¬ 
son may, therefore, be compared under section 73 of 
the Eridence Act. Emperor v. Ganpat Balkrishna 

Rode, U iloM, L. R. 310} 13 Cr. L. J. 505 649 

-S. 80 985 

-S, 92 223 

-Si 92- Rescission of sale*deed 

by mutual consent—Parol evidence, admissibility 
of 282 

-SS. 92j I 15—Orn? evidence — 

Vari/iug ternig of document—Estoppel. 

Section 92 of tho Indian Evidence Act should not 
be read subject to section 115 of the Act. 

Whore, in a suit for possession of property on the 
basis of a sale-deed, the defendant pleaded an oral 
agreement whereby plaintiff had agreed to return tho 
sale-deed to defendant and to relinquish his claim to 
the property: 

(1) that evidence of the oral agreement was 
inadmissible under section 92 of the Evidence Act; 

(2) that, as the oral evidence itself was inadmissi¬ 
ble, there was no question of the plaintiff being es¬ 
topped from prosecuting his suit by reason of such 
agreement. Pichammal i>. Ponnambala Bhatter 

326 

■ -- --Si 92—Orel evidence to the effect 

that more money was paid for sale than is ehtered in 
the sale-deed, whether admissible. 

Oral evidence is inadmissible to prove that a higher 
price was paid for a sale than is evidenced by the 
sale-deed itself. Mi Shaw Myin r. Mi Shwe Thin, 
U. B. R. (1912; I, 125 919 

-—-— Si I I4-Presumptionin favour 

of validity of registration 881 

-S- 115 326, 844 

-SS. 123, 124, 125 77 

-s. 133 987 

-SS. 155, 162, 163 77 

Exchange-Price— Sale 343 

Execution of decree. Sc- civil Pkoce- 
DURE Code, 1908, s. 3S 738 

■ ' — --— ' - ■ Attachment — Mortgages 

effected during the course of allaehiiient, validity 
of, in insnlvencv proceeilings—I’l-oeedure lo he 
followed in tho ease of socMued creditor—.\ssets, 
realized hy sale, i iLrlit of st'ciaed er<'ditors t«» i>ro- 
ceed against 860 

- - ■ ■ ■ ■ ■ — Cau^e fif acHou —()bstnK*- 

tion by third person — Danio^'cs 541 

■ -Wlietlif V docrcc‘ can be 

challenjfed in oxeentiijn proceeding's 436 

—-l>ociee I'uf jii.Minan'Mit in¬ 
junct ion— Limitarion 945 

■ -Decree to In* <»*|f.contaim‘d 

—Execution as decree stands 735 

-Oiu* of two exccnticjii credi¬ 
tors minor—\\ liethcr of.loT can grant valid dis¬ 
charge — Limitation for petition of excculiori — 
Execution—Limitation 664 


Execution of decree — contd. 

■ — T~^~ -Power of execution Court 

to decliue to execute decree passed without juris¬ 
diction—Power to consider question of jurisdiction 

832 

" - --Private alienation—Subse¬ 

quent application for rateable distribution by other 
creditors—Attachment of same property by other 
creditor—First attaching creditor paid off—Rights 
of subsequent creditors 950 

" - Atfachment^Claim, dismis- 

sal of, for claimant’s default—Purchase hy decree- 
holder at execution-sale—Delivery of possession — 
Obstruction by claimant—Claimant not entitled to 
resist—Civil Procedure Code {Act VoflQOS) 0. XXI 
rr. 58, 63, 97, 99. 

The decree-holder attached his judgment-debtor’s 
house. Thereupon the mother of the judgment-debt- 
or preferred a claim under Order XX f, rule 68 of 
the Civil Procedure Code. She did not prosecute her 
claim which was dismissed for default. The decree- 
holder then purchased tho house at the execution 
sale and applied for delivery of actual possession. 
The peon who went to execute the writ was obstructed 
and the claimant put in an application under Order 
XXI, rule 97 of the Code: 

Held, that the order of dismissal of the claim was, 
under Order XXI, rule 63, final till a regular .suit was* 
instituted and successfully prosecuted; and that con¬ 
sequently the claimant could not now bo allowed to 
practically re-iterate the claim which she had pre¬ 
ferred and which was dismissed without investigation 
by reason of her own default. Jugal Kishore Mar- 
wARi V . Bejoy Krishna Mukherjee, 16 C. W. N. H82 

683 

—-- 'Amend/nent of decree by exe¬ 

cuting Court, if to be allowed—Where Judge execut¬ 
ing decree is same who made it—Wlwther such 
Judge can amend decree in execution proceedings. 

An execution Court must execute tho decree as it 
stands; it cannot alter, vary, or add to tho terms 
of tho decree; tho propriety or validity of tho decree 
cannot be discussed in execution proceedings. 

Even if the Judge who has to deal with an appli- 
cation for execution of a decree be the Judge who 
made the decree, he is not competent to amend it 
in execution proceedings. Mauan Mohan Nath r. 
llfllKHAR SlIAIIU 719 

--- A ncest ra I properhj—Liah il it y 

for personal decree—Property in the hands of legal 
representatives—Civil Procedure Code {Act V of 
1008), SS . 47, 50. 

The ancestral landed property of a male j)roprietoi* 
governed by customary rules, is not liable in the hands 
of tho next holder for any debt, oven if a jnst debt, 
contracted by bi.s prodcccssor. Tlio creditor cannot 
by obtaining a simple money-decree either againsttho 
debtor bimsolf in his life-time or after bis death 
against tlie persons who are legal representatives pro 
tanto of tho deceased execute his decree, after tlio 
<loath of the debtor, by attaching tho landed .an¬ 
cestral ]iropcrty. which at one time was in the posses- 
sioii of the deceased. Jaudu' SiNuii i>, Narain Singh 

, 866 

- Appheatwn for execution oj 

a decree by sale—Stile sbiyed by High Court— War¬ 
rant fees not paid —Application ‘ slnirl- off’- Effort 
of such order—Civil Procedure Code (Act Xl\’ i-i 
1882), s. 295 —Realisation of assets. 
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Execution of decree —confcu. 

An order passed on an execution petition ending 
with the words “ Petition struck off” is an order not 
known to the law and its effect has to be determined 
by a consideration of the circumstances of the case 
and tlie terms of the order itself. 

Where, therefore, an application was made for the 
execution of a decree by sale of a debt, but the appli¬ 
cants failed to pay certain warrant fees, as the sale 
had been stayed by an order of the High Court, and 
the petition was, consequently, “struck off,” the order 
simply amounts to an adjournment sine die. Even if 
the warrant fees had been paid, the Court could not 
have proceeded with the application at that stage. 

Where monc 3 'S ore realised on a personal decree 
and in execution, they arc assets realised under sec¬ 
tion 295, Civil Procedure Code. Seetharama Chet- 
TiAR V. Kristna Row, (1912) 1 M. W. N. 407 406 

• —-— K.cccutloti «j>- 

jtlirntion dismissed on nhjertlon—Review of the dis* 
missal order — Attnchiiicnt, whether subsists jiendiug 
*he review —Ca'i7 Procedure Code (Art V of 1908), 
O. XXI, r. 57. 

Certain property was attached iu execution of a 
decree. The judgment-debtor objected and the ap¬ 
plication for execution was dismissed. The decree- 
holder then applied for review. During the pen¬ 
dency of the application for review the judgment- 
debtor sold the attached proj»ertv tc a third person. 
Subsequent!}’, the application for review was grant- 
(‘d and the order dismissing the application for e.xecu- 
tion set aside: 

liehl, that Order XXI, rule 57 of the Code of Civil 
Procedure did not apply,and that the attachment sub¬ 
sisted during the pendency of the application for 
review. Aziz Bux r. Kamz Fati.ma Biri, 10 A-D. .T. 
48; 34 A. 490 49 

—Effect oj u'ant 

of iwoprr attachment — Sanction, ejfect of absence of^’ 
Sale, validity of. 

'J'lic law rtMiuires that after every attachment of a 
bliare in a auMiza, there should be a fresh sanction from 
(Juvernment to the sale of the propert}’ attached. 

Wliere a certain share in a maitza is attachetl but a 
hiigi-r sliari' is ])ul up to sale and sohl, the sale 
i.^ invalid an<l inn.st be set aside. It cannot be ii]>held 
to t he extent of the slian* uetiiall.v attached. (i.iYA 

PiusAD Si.N’cn V. Miska Sinoh 780 

■ ■ — fiiterlocntori/ order — Appeal 

— t’i’r/7 /^roceilure f'lulr (Art 1’of 1U08),47. 

An or<ler of the Court tlisallowing an olij<»elioii of a 
judgment.<lolitor tliat.a fresh aUaehinent wa.s ncce.s- 
sarv, is an iiilerUicutory order from which no appeal 
lies. Mi'kiuau Au.M.H' V. MiqAUKAn llr.ssAi.x, 10 A. 

b. .1. Tdi 50 

---- ■ ~ f {jiiestions to he decided 

in —Representati re of deceased judgment-debtor — Suit 
)(>r declaration — Mainfftinability. 

All questions arising between the jiiclgmont-croditor 
and tlio legal representative of the judgment-debtor 
miKst be decided in execution. A suit for ,1 declara¬ 
tion that the t-uit jiropcrtics belong to the j>laintifF’a 
jiulgment-deblor is not, therefore, mnintainable Avliero 
the execution petition has been dismissed on the 
ground that the defendant is not the legul repre- 


Execution of cleci*ee —concld. 

sentative of the deceased judg^ment-debtor. Such 
a suit can lie only if a declaration that tho defendant 
is such legal representative has been prayed for. 
Paxathil Parkum Mankoottil V. Kalath Ohanuu 
Kptti NAfR, {J912) I M. W, N. 401 224 

- ■ —- -- Sale—Civil Procedure Code 

(Act V of 1908), O. XXI, r. 22— without notice 
— ^Vhe^he^ sale void—Substantial injury. 

Omission to serve a notice, under the provisions of 
Order XXI, rule 22 of the Civil Procedure Code, is 
not bj’ itself sufficient to render a sale, which has sub¬ 
sequently been held, void. 

•Snell omission would constitute a serious irregu¬ 
larity entitling the judgment-debtor to vacate the 
sale b}’proving that substantial injury has been the 
result of it. Rasaraj Kcnai v. Prosonna Kumar 
Roy 506 

-Sa.lG. See Sale in execution. 

Ex parte decree— Application to set aside— 
Prevented by sufficient cause from appearing— 

Review 554 

-- I --Application to set aside— 

Limitation 551 

--- Application to set aside— 

Decree against contesting defendants—Whether suit 
to he re-opened entirely — Decree executed against 
contesting dcfen(la7its—Contesting defendants not 
made parties to application to set aside ox parlo 
decree — Cii'il Procedure Code (Act V of 1908), 0. IX, 

r. 13 proviso and r. 14. 

Tho plaintiff brought a suit against four defendants 
for redemption and recovery of arrears of rent due ^o 
the plaintiffs under a zur-i-peshgi lease. The suit was 
decreed e.r parte against defendants Nos. 2 and 3, 
and tho decree directed that defendants Nos. 1 and 4 
should merely ,vicld up possession of two villages. 
The plaintiffs did not appeal against tho decree so 
far as defendants Nos. 1 and 4 wore concerned, bnt 
executed it and recovered possession of tho two vil¬ 
lages. 

Defendants Nos. 2 and 3 applied to have the e.t parte 
decree against them set aside. In that appli¬ 
cation defendants Nos. 1 and 4 were not made parties. 
'J'lie Court .set asiile tho ex parte decree against dofen- 
(laiils Nos. 2 and 3, but declined to re-open tho whole 
suit even us again.st the other dolVndants. 'J‘ho plain¬ 
tiffs moved the High Court : 

Held, <1) that there was reall v no question of juris¬ 
diction or irregular e.xerciso of it within tho meaning 
of section 11.5 of the Civil Procedure Code, (2) that 
having regard to the fact that the plaintiffs wore 
satistied with their deeroe ngaiust defendants Nos. 1 
and 4, tho decree should not bo set aside in so far ns 
those defemlants were concerned, (3) that tlie e.nse was 
mit coverctl b\' the proviso to rule 13 of Order JX of 
the Civil Procedure Code, and (4) tliat as tlefendants 
Nos. 1 and 4 weie tiot parties to tho npplicaticn to 
sot aside the c.r jmrte decree, tho Court below should 
not have passed an order prejudicial to them behind 
their backs. Ali Ahmad Khan v. Brown 260 

■ — _, ■ —- Suferscssion by appellate 

decree—Jurisdiction of original Court to set a.side 
decree—Application made before appeal preferred — 
Practice— J^oiccr oJ High Court to transjer applica¬ 
tion to itself — Civil Procedure Code (Act V of 1908^, 

s. 24 (1) (5), 0.7X, r. 13. 
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Ex parte decree— conoid. 

Where an ex parte decree has been superseded by 
an appellate decree, the Court of first instance has no 
jurisdiction to set aside the ex parte decree, even 
though the application to set it aside was made be¬ 
fore the appeal was preferred. 

Where, in such a case, the appellate decree is 
passed by the High Court, that Court can withdraw 
to itself, under section 24 of the Civil Procedure 
Code, the application made to the lower Court to set 
aside the ex parte decree. Yasudeo v. CniMBA, 8 N. 

L. R. 61 565 

Expert in handwriting—Value of evidence 979 

Explosives Act (IV of 1884), rules, 
under, r. 32 {I) (b) 65 

Explosive Substances Act (VI of 
1908), ss. 4(b), 7 65 

Ex-proprietary tenant— Liability to pay 
rent (ixod by Revenue Court 189 

Extension of time after decree 941 

Extradition Act (XV of 1903), ss- 7, 
22 809 

Extradition Rules, r. 3 809 

Family arrang'ement acted upon for a 
very long time, whether binding on family 297 

Family settlement, binding nature of 


Finder, rights of—Finder producing property on 
Police requisition 647 

FiXtU res —ffapL'sh law of fivturr.'i, whether uppli. 
cuhle inihis eoxtntnj—Purchase of IniiU bij pluinfijT in 
execution of decree against defendant Ko. 2 —(.iron ing 
of crops by defendant No. 2 after plainli^'s purchi.'te 
— Renwi'al of crops by defendant No. 1— I^laintiff’s 
title to crops—Suit for value of crops, whether sus¬ 
tainable. 

The English law of fixtures cannot be applied in 
this country as based on equitable grounds. 

The plaintiff, in execution of a decree for rent 
against the 2 nd defctulant, purchased a holding on 
May 19, 1911. Ho obtained delivery of posspssi»)n 
through Court on August 19. Crr>p.s had then been 
grown b}' the second defemlanl atul th<‘y remained on 
the land till December 2 ."), when they >vere eat and 
taken away by the lirst ihd’midant, 'I'ho plaintilV 
brought this suit on (In* gronn'l that as tli<> crops \\-er‘j 
grown after his pureliase by the second derendant on 
land, the title whereto had vested in him. tie* crops 
became liis property: 

Held, that the suit \vas not snstaiaabhv I'an \ N’ \ ni 

PAt, e. Ua.iam Kani v I’m., lb C. W- N. 1I‘>1 619 

Forest Act (VIII of 1878), s. 32 (a), 
(b) and (c)-/'' 

K.*?. 40, 71^ — HI /* 

tiHilcr ot'tlci's 1*1 H ot'h'< I)('itf. t’f ffit'n f ‘ 

f^ion of nof 

a contractor i>y ilio Piil>lu' \V<irk.s l)c* 

partment, ipiarriotl inetnlin a |>laco poinriMl ont \<t liini 
bv that l)(‘partnn>iit. phur \va< wiifiin tin* aifii 

ol’ a Resrrvcil I'orrst ami tho |)'*rmis-iifin ol ifu* Forosc 
Department hml not fn^ n (ilitniiKMl id tin* (|naj-iyiriLr* 
/t. was convictcil of an olV^mcc mnlcr section M 2 (o i, 
(h) and (r) of tlie Forest Act, voni\ witli sections 40 
and 114 of the Penal Code; 


Forest Act — concld. 

Held, that the principle of section 79 of tho Penal 
Code applied to the case. The conviction and sen¬ 
tence were accordingly set aside. Emperor p. Kassi.u 
I suB Sab, 14 Bo.m. h. R. fC5; 13 Cr. L. J. 630 802 

Forfeiture of tenancy—Excavation of tanks by 
tenant 497 

Fo rg’e ry— A bet ment—Conspiracy—Follow cons¬ 
pirator acquitted —Conviction of other conspirator 

814 

-Alteration of plaint after filing I ()04 

-'- U.-<iug forged document—Presumption _ 

Guilty knowledge—Interest in establishing contents 
of document-Conduct—Filing of document, if user 
— Penal Code (Art XfjV of 1800), j?.s. 471, 474^ 

Convictions under both sections, whether legal _ 

Charge under ss. 465, 471—Coni.'icbon undci' ss. 46G 
471, if legal. ^ 

The fact that a man who files a document is inter¬ 
ested in establishing its contents, does not raise a 
presumption that he filed it knowing it to be forged. 

Conduct is the princdpal criterion of guilty know- 
ledge. 

Where a man filed a document upon which ho relied 
but when it was discovered tiiat the document had 
been forged, lie fled away: 

Held, that his conduct was in no way consistent 
with his innoceuce- 

The tiling of a document as tho basis of a plaint or 
as a necessary sequel to the pleas in tho j)Iaiut is it- 
self an user; and it then becomes incumbent on the 
person using it to show that he filed tho document in 
ail good faith believing it to be genuine. 

Convictions umlcr sections 471 and 474 of tho 
Indian Penal Code cannot slaml together. 

When) a eliurge is laid against an aeeused under 
section 4U6 read with section 471, Indian Penal Code 
he cannot he convietcil and sentenced under section 
4'il> read with section 471. Moharak Ar,r v. Emperor 
13 Cr. L. J. 449 ' 3 I 


- Eridence — Ifan.lwriting v.vpert — E.rpcrt 

.•ri'lencc alone insufficient for ro/iriV//o/j —I'vidcucc of 
e.rpcrt how Jar reliahfc— /*ena! Ci>de (.-ict XLV of 

l.H'iO), .f-i. 467, 477— Kridenre Art (I IS72), *-s. .j j 
4 I * 

It is very unsafe, as a general rale, to ba.sc a con- 
viction .simjdy upon tho opinion of an expcit. 

'J'lie evidence of a person sapposetl to he acquaint, 
ed wiili the hiimlwritiiig of another is not a«lniissi. 
ble under .■'Cetion 47, Indian Kvideneo Act of 1872 
if )i.> tines not state facts which, according to Llio 
. vpl in;i'inn to tlie .section, would make Ids opinion 
n l.'vaiit Siiidlarly, (lie evith-nee of a witness who is 
lint ive :is to id'Mility of han'lwi-iting is of no 

value .1 M..\ i.-e t-LiX r. Km I-KUOK, IS 1\ \y, p. I()22 

Ck.; 1 17 p. I/, p. 1912; 13 Cr. L. J. 503 979 

Fraud -Alteration uf date of niortgage-deed to 
^ecure registration—Mortgagor and his lessee not 
enmpeient ti) ol>j«'et to niortgmge 4S0 

-or dishonesty of iiHiicrator, efloet uf 8 ( 9 

-Suit to set a.sido decree on grouml of par- 

jiired evideaeo 893 

-vitiates all judicial aet.s 433 
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See Transfer op 


Fraudulent transfer. 

Puui'Kury Act, s. 53. 

----Assijrnincut of debc—Fraud 

on crctlilors— Creditor cntitlocl to impeach such 
nssiirnnuMit ami attach flui debt—Purchaser of debt 
at Conr-auction entitled to the same rights—Whe¬ 
ther debtor entitled to say that ho is bound to pay 
one claimant and not another 193 

Further inQUiry — Process jssKcd and trial 
held under serfttni 5UG, Indian Penal Code—Discharge 
of'X’rn.-n'd for offence under seciion 500, ij legal—' 
])tfit>n<if(on—Discharge of accused—Magistrate think' 
tug there niaii he grounds for iuaking def((}natory re - 
,„arls—J\-nal Code (Act XIA' of ISUU), ss. 500, 506 
_ Crimiiiol I'roccdurc Code (Act 1' of 1808), 242, 

-137. 

Process was issued against the accused under sec¬ 
tion 500, Indian Penal Code, and he was tried under 
that section, lie was discharged of an offence under 
Rcetiun 5"0, Indian Penal Code, and his plea to the 
eliargc under section 500 was not recorded. 

Held, that the proeeeding.s were irr(*gnlar; that tho 
of the accused ought to Ims’o been taken under 
K-‘etion 500. astlic law provides that iiisnmnions cases 
thi’ hr.<t thing to be done i.s to ask the aeensetl what 
he has got to say; ami lliat the <li.<eli;irge of tlie ac- 
eU'Cil mider seeli.tn 500. when he was charged under 
section 500. was witliont juiisdiction. 

The aceiised cannot be discharged of an ofVonco 
under section 500, Indian Pctial Code, be'.‘anso the 
i\lagisiiate thinks that tlicre may be some substance 
in The defamatory remarks made by the accused. 
ASAiii Nath c . Moio-xi'RA Nath. 13Cr L.J.488 

488 

General Clauses Act (X of 

A 5519 725 

_S. 10 439, 455 

Cift-i^'d of gift—Vallditij —Durden «>y proe/— 
.l/i.'tOK’c of /’freer >f eer*»c<rt'y/i —Suit for setting aside 
.li.,-,l — (lnonids for setting aside — Condition<d gift — 
'I'ra nsicr <<f J’l'ol'Cit g Act (11 “f 18S»t, 1-0. 

Till* liiiide ti i»r proving that a iloodol voluntary gift, 
exreot.d l.v an old ami inlii m woman, was e.'cecnted 
with Ilf full ki.owle.lge of its contents and that she 
Hi.I -O willinglv ami witlmntuny pressure or sohcita- 
lions whicl. might amount to tl.e exercise of undue 
inllu. nc.', lies hcavilv on the «lot»ee. It shcnld bo 
I,i.)\cd that the domw tlioiougblv nnderstoorl the eon. 
u-nt- i.f the dneumeiit j.heexecuted.tliat all the tiiaterial 
el s w.'i-e explaine.l to lier. that she ap[ueciated tho 
..[Vret tie-execution of the dec-l would have on her 
with n-neet. to her pn.petty and that tho deed earned 
...(entions at that lime. I f t he.se facts are prov- 
rd ii would then be for I lie other side to show that 
sun.e siil.Maulial reas.m .-.xUls why the deed .should 

\nvper.-onof full ago and soniul nnml, wlio bus 

. xi’. uicl a v..liintarv deed of gift by winch ho has do- 
na.Ie.l himself of l.is property, is bound l.y Ins 
...f and if be l.im.self comes to liave the deed set 
•.-i.’le r-peeiallv if be comes a long time afterward.s, 
1,.- piov.‘ ionie stdi.stanlial reason wliy tho deed 

>h.>iilil I..' .-It a.-ide. ^ , i i , 

\ v..luiH;u V deed nf gift i.s imt voidable by tho 

H..„.,r merely'! , cause it doe.s not contain a power of 
nN.’Calion. ... i i o 

I'll,- ahi-euee of the power of levocatjoii lu a deed ol 
mU is om* of the eireumstanccs to be taken into con* 


Gift —concld. 

sideration when the Court has to consider whether a 
deed of gift shall stand or be set aside. 

The donor and the donee may agree that on tho 
happening of a speciOed event which docs not depend 
on the will of the donor, a gift shall be suspended or 
revoked; but a gift which the parties agree shall bo 
revocable wholly or in part at the mere AviU of the 
donor, is void w’holly or in part as the case may be. 

An old, infirm and illiterate woman executed a deed 
of gift by which she conveyed all her property to one 
of her nephews. She executed tho deed of gift 
voluntarily Avliile in possession of all her senses and 
without the exercise of any fraud, misrepresentation 
or undue influence on her. When she executed the 
deed of gift, she fully understood its contents and the 
effect it would have of divesting her of her property. 
The gift was her‘‘free determined act” and she in¬ 
tended the gift to be irrevocable. Subsequently, she 
herself sued to have the gift set aside: 

Held., that the deed of gift was binding on her and 
could not be set aside. The mere fact that the donor’s 
feelings towards the donee subsequently underwent a 
change was not sufficient to set aside the gift. Uaja- 
KA.M V. Khandu Bai.u, 14 Bom. L. R. 340 529 

-I)/ mere propictanj rights or usufruct lor main- 

fenance — Rc.draint on alienation hg donee, conditiou 
as fa—in iiivitum — Volunlonj transfer. 

The predccossor-in-title of the plaintiffs-appollants 
executed a deed in 1873 in favour of the ancestors of 
the defomlants-respoudents by wliich certain land was 
granted to them for their maintenance without any 
power to transfer. 

The deed authorized the grantees to cultivate the 
land and to appropriate the usufruct thereof, but 
enjoined that if they wanted to transfer Llieir rights, 
they must do so to the grantor or his descendants. It 
also provided tliat if the donee at any time died 
cliildless tlie land was to revert to the donor or to his 
heirs; 

Held, (1) ihat the deed was not a gift of full 
proprietary rights but only of usufruct of the land for 
the purposes of mnintenance j 

(2) that the deed not being a gift of j/i'oprietary 
rights, tho conditions in restraint of alienation were 
valid, as they formed an essential portiou of tho 
grant itself: 

(3) that tho sale in execution of a decree based on 

the mortgage of tho said lands could not be 
considered as a sale 'in invitum', which could override 
the provisions of the deed of grunt but must bo treat¬ 
ed as a voluntary transfer, tho decree and sale being 
the necessary consequences of such transfer and as 
proceeding directly out of the same. Jaopko Bakhsii 
Singh r. Jwala Prashah. 244 

Government of India Act (21 & 22 
Vic. C. 106), S. 65 955 

Grant of land Revenue—Jurisdiction of Civil 
Court—Hcsninptiou bv Government—Claim for 
declaration as to invalidity of resumption 87 I 

- -, eonsiruelion of —Cru/if of occupancy hy Oo‘ 

vcrnmcnl—Itesercation of rights to resume for Gorern- 
menl pit riioses—Covernment remaining full proprietor 
—SHbseqnent sale by Qovernment to private indivi* 
dual. 

Under a. kahitliyat, the occupancy of certain land 
had been granted to A. by tho Collector subject only 
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Grant— contd. 

to the condittoa that it should bo competent to 
(rovemment to resume the laud whenever it should 
be required by G-overnment for Railway or other pur¬ 
poses. 

Subsequently, the Government resumed the land 
and sold it to B., a descendant of the person from 
whom the Government had acquired the land. 

A., thereupon, sued the Government and B. for 
recovery of the land on the ground that the land was 
not resumed for Government purposes: 

Held, (1) that the Government remained the pro¬ 
prietors of the land and could deal with the laud in 
any way they pleased like any private owner; 

(2) that the Government as proprietors of the land 
could resume it wlien they required it for their pro¬ 
prietary purposes. 

Government purposes must be construed as mean¬ 
ing that tliey were purposes of Govornnjent as the 
State proprietor, purposes which Government alone 
were entitled to prescribe in the exercise of their 
iliscretionary power. SiPUKr.o Sabsubtti v. Secrk- 
TAKY OK Statk, 14 BoM. L. R. 414; 36 B. 43S 782 

•- Comtniction of deed—Whether grant of land 

or of land revenue enlij—Resumption hij Oovernment 

—Claim for declaration as to invalidity of resumption 

—JurtsJicfton 0 /Cii’ti Court Pensions Act {XXIII 

of 1871), 8. 4. 

A grant by a Mahratta Raja was in the following 
terms:—“I’otal of 60 velies of land, including wet and 
dry lands, >vater, trees, stones, sidha, sadhya (what- 
ever is and may be brought into existence), present 
and future patti-, all l»a«6 and all kuna with all Samu- 

d« yams with water poured from the hand. * * 

# * * * «» 

Held, (1) that this was a grant only of the land 
revenue, and 

(2) that a suit for a declaration that the resumption 
of same by Government was illegal was barred by 
section 4 of the Pensions Act. 

Government may grant the kudivuram to one per¬ 
son and the mchriram to another; similarly, though 
both the kudivaram and melvumin may bo combined 
in the hands of the Government, there is nothing to 
prevent it from treating them ns distinct interests and 
granting them to the same ))erson. 

Land revenue is not a scrvitmle attaching to tho 
laud. The fcudjyamui and melvarmn nrc ilisLinct 
interests constituting the totality of owncr.slii|> in tlio 
land. The revenue is not a servitude on {iroperty 
which belongs to the kudivartnn liolder. 

Section 4 of Act XX Iff «*r 1871 tloes not roipiiro 
that the grant should lie of tlio land revenue alone in 
order to shut out tlie jurisiliction (*f flie Civil Court to 
entertain a suit relating to a grant of land revenue. 

Even where lun<l revenue i.s graiiteil .ilong witli 
the laud itself, a Civil Court lia.s no juri.s«lictiou to 
determine a suit wliicli relates to tlie lainl reve'nie 
alone. 

Freedom from liabilitv to lami la-veiiue is not id«-n- 
tical with lifjldin;; a grant of land revenue. 'I’lie land 
revoimo arising from a mau'.s own holditiir, hen it is 
remitted ami the laud [uiys notiiing. i.s rather e-viiiigu- 
ished than granli-J. 

'J ho Pensions Act (XXllI of 1^71) eouteiitldutcs 
mojiey paymetus to lie receivi.i.1 through the Collector 
or reeoveietl from persons bound to pay revenue. 

—NVIietlier, wiien there is a grant of tlio 
land revenue oidy to a person already owning tho 


Gt*3.ri't—concld. 

kudivaram right, there is anything in section 4 of 
Act XXm of 1871, construed in tho light of Regula¬ 
tion IV of 1832 and Act IV of 1862, to take away 
the jurisdiction of a Civil Court with respect to a 
claim to the kudivaram right Muthu Ski Jieja.aiba 
Rai Sahib v. Secrktary ok State 87 I 

GrOV0»flOlClei* of long standing, position of 

181 

~ --Mortgage—Re-entry— Wajib-ul- 

arz 


-^ posifjoa of—Proprietor a licen- 

SO)—Licensor a)iil licensee, position of, governed by 
the same general principles of of lessor 

and lessee — Sale, lease or mortgage, transfer by way 
of, difference between. 

The plaintiff, who was the proprioior of a villa"e 
sued the defendants Nos. 1 and 2, who wore 
the holders of a grove, and the dcfeniluiit No. 3, a 
mortgagee in possession of the right of defendants 
Nos. 1 and 2 in tho grove, for possession on tlio 
ground that defendants Nos. 1 and 2 liad forfeited 
their riglits by transferring possession to defendant 
No. 3. The ivajih.ulat)-z of the village provided 

that “.without the permission of the proprietor 

the holder of a grove has no right to sell or mortgage 
the trees; and if the said grove-holder abandons^ his 
residence within the Hmils of the proprietor’s estate 
ho forfeits his entire rights in respect of tbo 
grove”: 

Held, that the position of a grove-holder in a case 
like the present was that of a licensee eutiiled to use 
for certain purposes, land belonging to tho proprietor 
who was tlie licensor 

According to tlic general principle.s of law appli- 
cable to leases, the forfeiture of u lease is not 
involved in the case of (he breach of ativ 
condition for which forfeiture is not prescribed us 
the proper penalty ui.cler the terms of the lease or 
agreement under which the lessee liolds. Tliere is no 
reason why a similar principle should not ajipiv to 
the case of a licensor and licensee generallv. 

There is an essential distinction between a 
transfer by wa\ of lease or mortgage and a transfer 
by way of sale in which case dilTerent considerations 
would apfily. Ai.i Mch.v.m.m.\u Kh.an c. Cjimeu.v.v. 1.5 
O. c. yi 385 

Gua.rClia.n, appointment of. See Li'.v.vev Act 

s. d. 

■ -Hindu joint family — Certiticalo of 

giiaiiiianship wliether valid—One member of age— 
Whether certilicate of guaialiaiisliip of minor mein- 

bers, valiil 424 

Guardian and Wa.rct—.i,.pointmc„ t of 

'fion su /•;/ UiOfhcr oj tmtioi—of 
[fUfinlia n -"Joint aj^ifoinlcd ,<ole yuar* 

Join fttr ofitry omt lulio fnnhiliffj to (five scvnrittf - 

.1 ivtfltout mttthcr's apjfrovol — Ovtft r 

jffihviOHS. 

A who whs supported by I lie inuOior of a 

minor was appointed aloni.,'* with another person us 
joint ^Miarclian. .■\s lie was nuahle to fuiuisli security 
ihe joint ^ouinlrin ^^as a}»poiu(cd tho sole manajfer of 
the minor’s |*ro|*ei t>. No opportunity was given to 
the mot her tu tlate lj»r views heruro lUis appoint* 
luenl was imele: 
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Guardian and Ward —conclcl. 


Hig’h Court-coucid. 


Held, that the order was injudicious and made 
\Yithout duo con^iideratiou and ought to be set aside. 
>lAllADBAr ALI V. SlIAMSlIER AlI 703 

Guardians and Wards Act (VIII of 

1390)9 S- l3~J[u.-ib<iHd clniminij to he guardiaii 
of hK< iniuor wife—Absence of proper impiiry. 

A husband may ill many cases be a suitable guar¬ 
dian of his minor wife but the question muse be 
settled, one way or the other, after proper inquiry as 
conteinplaiod by section 13 of Act VIII of lS9l>. 

An oialer luadc without proper inquiry is bad and 
oii'dit to be set aside. Tiuiiu v. Lachuman, 71 P. W. 
11. U)12; 109 P. h. 11. 1912 195 

--S. 39 (h)— Cu'ii Pro. 

evdare Cotfe (.Act 1’ of 190i<), .s-. 114 —(fitoruion 
nitpaiuted risidiiuj outside Jurisdiction—Removal — 

lircicw. 

When? a person, who, at the time, was residing out. 
side the jurisdiction of tlie Court, is appointed the 
■ ruardian of a minor, he eanuot be remov'ed from such 
”uurdianship .>iuhsequeutly, under section 39 (h) of 
the Guardians and Waials Act, oa the ground tliat 
lie does not live within the jurisdiction of the Court. 

The provisions of section 114, Civil Procedure Code, 
do not apply to orders passed under the Guardians 
•,i,d Wards .Vet. lUi.i.A r. iMan’ola.S, 174 P. L R. 
1912; 211 P. W. U. 1912 559 

Guardianship. '^Ve Muham.madan Law—guar- 

iplANsllir. 


Handwriting*— Compari.son 

meiit 


—Aiionvmous doeu* 

649 


_—-CXDCrt —Value of evidence 

979 

Hat -ll'ildiiuj hat ON one's own propcrlif, if unlnwful 
— ir/n//rcr i iijii net ion maij issue not to hold liut 
Onht of IN case of estfihlishmcnt of rivni 

li;,L_ Ifyneli of pitiee — (frder not to molest jtcople 

<itl.-„din,t other Uui-t'rimimil Procedure Code {Act 

r )S[)S). S. M4. 

Tlie huhling of a /m/on a man’s own property is 
i ut in itself a wrongful act and, therefore, any ul- 
ti riot (■DMseqiieiice.s \Yhich may arise from it cannot 
■ dve rise toaiiv proceeding against the owner of tho 
huid for committing an act likely to cause a breach 
of the peace, unless those ulterior consequences are 
made ihe basis of the proceedings. 

An iiiiimetion cannot be issued to a person restrain, 
in- him'from doing a lawful net uiion his own property. 

Tlimefme, an order directing a man not to use his 
i.ropertv in n lawful manner, for instance, not to es¬ 
tablish a /e«M>n his osmi land, docs not come within 
ll,u purview of section 144 of the Criminal Procedure 

(‘fnle. 1 . . t 

Wliut (lie- MaL-lstnite in this case ought to Iiaro 
..nU-rod the parties to do was not to obstruct or allow 
th. ii- sei V.int.s to obstruct any pei-soii from attending 
the <ithei- market if be wislietl to ilo so. Rakhal I)AS 

SiM.H r. 13 Cm L. .1. ■'ill o55 

H i ba- bi I - i waz—Rioof of payment of 

. it|i I «it i< lU 

High Court. See JirKisl.lelio:. 

_-_llireeiion to solemnise marriage 


-- power to issue mandamus on 

public officer 441 

— - —-Trial—Accused ill—Powers to dis¬ 
pense with attendance in Court 96 

Hi ndu La.W—Agreement for sale by manager of 
family'—Contract whether enforceable 623 

- Cutchi Maintooance 520 

-Daughter’s estate—Joint owners, effect 

of one suing for his share—Cause of action- Re- 
presentation of estate 833 

- Ceremonial Law — Usage—Right to re- 

ceive honours in a temple—Right to determine prece¬ 
dence in the distribution of honours — Injunction — 
Jurisdiction of Civil Courts — Usage, whether can 
orerri'dc texts of Sliastras. 

Civil Courts have jurisdiction to determine the 
order of precedence in the distribution of honours in 
a temple and to protect, by an injunction, persons 
having a right to the first honours from such right 
being infringed by'others who are entitled to the same 
honours subsequently. 

Where a long established usago in a temple has 
determined the rights of particular persons to receive 
the first thirthams, such usage will bo followed by' 
Civil Courts, even though it may be an innovation on 
any prescribed rulo of tho Hindu Shastras, unless tho 
te-xt of the latter is of such coercive authority that it 
cannot be disobey'cd. Soma Ballachauiar v. Tuiru- 

vknkatachariar 409 

-- Daughter capable of child-bearing — Capa- 

citg of bearing children, when ceases—Woman of 
63, living with husband for 43 ycai\s withotU havhig 
child, whether to be regarded capable of child-bear¬ 
ing. 

it may be difficult to lay down any general rulo as 
to when a woman’s capacity forbearing children can 
be said to cease. But a woman of 63, who has been 
living with her husband for 43 years without having 
a child, cannot be regarded as capable of bearing 
cliildron. IcnifA.MOVi Deui v. Nil Moni Mukherji 

169 

■ - Family settlements, binding nature of— 

Iniiui>-y into antecedent rights of parties, whether 
jtcrmissible. 

In judging of tho validity' of a compromise, Courts 
are not entitled to inquire into the rights of parties 
as they' stood before the compromise to see whether 
tho compromise has recognized them: the inquiry 
should be restricted to the question whether the claims 
advanced by' either side were bona fide and whether 
the compromise really is in settlement of such 
claims. Kverv compromise may involve tho giving 
up of certain claims to which a party' may be rightly 
entitled, and tho acquisition of interests to which bo 
may have no claim. But if such compromise is a 
sotllcmcnt of disputes advanced bona fide, then, pi’iwa 
facie, it ought to be upheld. This reason applies 
witli greater force in cases of family’settlements where 
the peace of tho family is involved, more especially 
the settlements were cfToctcd long prior to the 
dale of (he dispute between the parties. AuTHl 
Lakshmi a. Annasaw.my Iyer, (1912) 1 M. W. N. 696 
12 M. L. T. 140; 23 M. L. J. 104 723 
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Hindu Law— contd. 

■ - Adoption —Suit by a widow for 

declaring adoption invalid—Death of plaintiff— 
Abatement of suit—Reversioners of last male holder, 
whether legal representatives of plaintiff 461 

» — - -- Invalid adoption, effect of — 

^ight of adoptee in natural family — Adoptio7i af 
orphan whether valid—Presumption — Estoppels 
An invalid adoption does not, under Hindu Law, 
per se destroy the adoptee’s rights in his natural fami¬ 
ly- 

As no one but the parents of a child can give him 
away in adoption, an orphan cannot be given away in 
adoption either by himself or by any one else. 

There is no presumption in law that an apparent 
adoption, which had taken place long ago and was 
throughout acquiesced in by all concerned, W’as made 
in pursuance of an authority given by some persona 
competent to give away the son in adoption. 

The adoption of an orphan would bo valid, if there 
was evidence to show that the adoptee’s natural 
parents had given the boy away to a person who made 
the adoption years afterwards and even after the 
death of the natural father. 

There is no estoppel against the plea of invalid 
adoption, even though the adoption was acquiesced 
in by the family, so as to debar tho adoptee being 
restored to his natural family, unless the position of 
those contesting such right has, in consequence of 
the adoption, been changed to their disadvantage. 
Vaithilinga Mudali r. MuxG.tx, 23 M. L. J. 189 

299 

' —- Widow—Authority to adopt 

—Power "to adopt another boy should the one 
adopted under authority die," meaning of—Widout 
making adoption, whether competent to question 
validity — Estoppel. 

After the death of her husband, tlio plaintiff adopt¬ 
ed a boy in 1877 declaring by deed that she did so in 
accordance with tho Will of her husband. The boy 
died and in 1883, she adopted another boy still pur¬ 
porting to act in accordance with lior husband’s 
Will. This boy also died, so iii 1899 she adopted 
the defendant. At that time she executed a deed 
with full appreciation of its contents. In the deed 
she said: “My husband made this Will—‘I .'•trictly 
order you to adopt some boy to me. * * Iftlieson 

who might bo adopted sliouKl dit*, you will have [)ower 
to adopt another boy.’ ’’ 

In the following year, one claituing ;;s reversiot'- 
ary heir, instituted a suit a.-aiiist tho plaintilf ami tlio 
defendant for a ileelarutioii that the ad<>|)ii<)ii of iIk- 
defendant was iuvalitl. In her defeii'a-, the plaintitf 
informe«l the ('oiirt that sIm liad full ora! authnriiv 
from her iuisbau<h aii<l that hail not lu’r U} 

one, two, throe, or four .sons. That suit faileil. 

The plaintitf ami the ilefVrKlant havini; siinu* i(iiar« 
relied, the pre.sent suit was hrouudit in <u*«h’r to jjet 
ri<l of the adoption altoj^t^thor: 

on a con.siiloraMon of all rh»‘ that the 

defcMulanI was iltily adopted. 

/fetdy ftL<o, tliat, as the plaintitV a.'^serted her nntluu'i- 
tv ill the most solemn inaiiruu*, sin* could not row he 
allowed to chan<;e her story without causinir pjrave 
injustice to those who have acted in reliance uiion her 
representations, and that she must, therefore, be held 
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to her word and to the results of her conduct. Dua- 
RAM Kdnwar V. Balwant Singu, 16 C. W. N. G7oj 9 A. 
L. J. 730; U-Bom.L. R. 485; (1912) 1 M. W. N. Gil; 
12 M. L. T. 95; 16 C. L. J. 60; 34 A. 398; 23 M. L. J. 

200 673 P. C. 

- Alienation of share in part —Co- 

pnreenary broken up—Subsequent death — Survivor- 
ship or inheritafice. 

When a co-parcener alienates his interest in a co¬ 
parcenary property, tho joint tenancy in respect 
thereof is thereby put an end to, and tho other co¬ 
parceners become tcnauts-iu-common. 

Qu.vre .—Whether a co-parcener alienating his in¬ 
terest in part of the co parcenary property takes Ly 
survivorship or inheritance the share of another co¬ 
parcener, who dies subsequent to the alienation 'i 
Srinivasa Sundaka Thathachariar u. Krishnasamy 
Iyb.xgar, (1912) 1 M. W. N. 379; 11 M. L. T. 312 

354 

- Dayabhagra— Liability of manager 

616 

■ - ' - - Stridhan—SxiA:cession-'''H.alf- 

sister's son — Daughter's son of great-grandson of 
great-grandfather of woman's husband — Probate-- 
Citation, issue of, whether gives right to oppose grant 
of Probate. 

Under the Dayahhaga law, a woman’s half-sister’s 
son is entitled to succeed to her stridlmn in prefer¬ 
ence to tho daughter’s son of tho great-grandson of 
the great-grandfather of the woman’s husband. 

Tho mere fact that it was stated in an application 
for Pi-obate tliat a certain )iarty had applied for 
Letters of Administration to tlio estate of the testa¬ 
trix, and tiiat tho Court had issued a citation upon 
him, would not eiititlo him to como in and oppose tho 
grant of Probate, if it was found that ho had no in¬ 
terest in the estate of the deceased. Shashi Bhushan 
Laiiiri i'. Kaje.ndra Nath .Joaroar, 16 C. W. N. 1094 

225 

- Inheritance— Feuwjfe heir^Suit 

for rent accrued due offer death of full owner—Decree 
ti <7 (inst Jemnle heir—Sale of property — Purchaser, 
what jyisses to—Suit for contribution against jemale 
heir—Decree and sale—Title of purchaser, absolute 
or not, 

\Vliero a suit for rent in respect of a tenure against 
a Hindu female heir is brought in respect of arrears, 
which have accrued due after tho death of tlio last full 
owiM-r and while she was in enjoyment of the tenure, 
ilie liability for rent slioiild ho regarded us her per¬ 
sonal liability, and ought not to he hold to attach to 
the reversion, unless and until the landlord proceed 
to bring the tenure ilscif to sale under tho special 
]n<»visions of tlie Bent Law. 

Alllioutrh tlio original liahility is one for arro!U\s 
of riuit, to licjiiidato which the entire tenure might 
have Ix'cu sobl, yet a doerec for contritmtion against 
a Hindu female heir arising (lireclly therefrom can¬ 
not be hold to have liail th<‘ same effect and the .sale 
under it passes the limited interest of tlio fomah* .and 
uot the tenure. Mahomkd Sadut Am v. Haka .So.v- 

PAKi Df-BYA, 1G C W. N. 1070 351 

-—--- lUcyitimate son horn of one's 

conrnbinc >t'ho iras previously mana'cd to niiothci''-' 
Right to inherit. 
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In order that an illegitimate son may bo entitled to 
succeed his father, he must have been born of a 
■woman who was never married to any one before she 
came under the keeping of tlie person whose son the 
claimant is. Padala Krishna Kao i\ Padala Kuma- 
RAJAMMA 340 

-_-Inheritance— Jats — CKstom—£-i-. 

elusion of ildughters and dauyhfer's sons. 

There is no custom among Jafs of Sardhana 
Tahsil, Meerut District, excluding daugliters and 
daughter’s sons from inheritance. Nauli v. Khkri 

. 607 

-Interpretation -Silence of Nil- 

kant 774 

- —Joint family — Fn m nIf necessity — 

Sale—Discharge of famihj dchfs—Procision for atU 
justing shares in partition. 

Wi.ero a .sale of family property is effected mostly 
for raising money to discharge family debts, a coni- 
paratively .small balance being rofjuired to conyenient* 
ly adjust the shares in a contemplated family partition, 
the latter object also comes under family necessity 
and the sale is valid. Shanmugam Pii.lay v. Shua'a- 
NARAYANA PlI.LAl, 11 M. L. T. 407; (1912) 1 M W N 

6*88 

-- father's debt - T.iahihfg of 

ancestral prnpertij. 

It boinp: tho pious duty of a Hindu son to pay Ids 
fatlicr s (lolit> not tainte<l with inunornlitv, a sale foi* 
payment of such debt >vonhl bind tho sun and liis 
interests in the ancestral })ropcrty and would confer 
a complete title on tho purchaser. Pokupal SiNorr v 
Chhidu Sixorr - 


“ " — —Presumption that the familu 

Jins rojntnl for money^/endifuj —JVc«w mption 1h<ft 
hufii7iess rarriVd on by a ro^parcener is a family hnsi^ 


n rss. 

fn- 


There i.s no presumption that a joint family has 
cajillal for nionoy-londiug and no ]>rosuinption that a 
lMisinos.'< carrie<l on hy a co-parc«*nei is a family 
busine.ti.c:, Vitiiai. v. .'^ivv.a, H N. b. It. 82 


--- [irnpcrrg — Survivorshif* — 

AUclniriif if tleccffsiurs shure to hrother's v'idoto — 
Nofiirc oj estiiii! tnl-eii hij — Widoiv's estate — 

Sorrcssinii — /tevo! lit ion (o h iisfui nd's heirs —.-tivre- 
tixiis Ini Inronic of the jiropeel{e.>. — Whether ileseentlf. 
hie III huAioiul's heirs, 

Under the Hiiulii haw, a wnmau's ©.stale can bo 
created In favour of a Hindu female <juito as nincli bv 
contiact of ]>arties or by a grant as it can bo obtained 
by Iier by inheritance. 

It is competent in an uniUvideil Hindu family for 
a meinher tograntto his deceased brother’s widoxv the 
share of her hu-'-hancl whicli the latter would liave got 
on partition 

Such an estate would be ht-ld by tho grantee as tlie 
orilinary widow’s estate, which would be deemed to 
liave been given her In lien of tnaintcnance, and, on 
her (loath, the property would pass to her husbaiid’a 
heirs. 

P. and C. were members of an undivided family. 
Un P.’s death, the property passed to C. by survivor¬ 
ship, tlio junior widow of P., and 0. entered infcjan 
agroemout, whereby, inter alia, lie agreed to give lier 
his deceased hiother’s half .sliare in the properties. 
After 6'.’s death, tho properties were equally divided 
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between X. and B., C.*s widow, at the instance of 
arbitrators. In a suit by plaintiff, the step-daughter 
of i. against her father’s reversioner: 

Held, that the effect of the agreement between X, 
and her brother-in-law as Avell as between X. and her 
co-widow B. was to give X. only a life-estato in tho 
properties which were allotted to her and that, on her 
death, the life-interest descended to the plaintiff: 

Held, also, that any property purchased byX. out of 
the income of the estate would not descend to her 
husband’s heir unless slie incorporated it with the 
property held by her as heiress of her husband. 
Meda Vengamma V. Mitta Chelamiah, 23M. L. J. 
108; 12 M. L. T. 293 17 

—— ' Joint family —Suit ona mortgage 

hy manager of the famihj — Parties — Nonfcinder — 
S«i>, maintainnhility of. 

A suit on a mortgage brought by some of tho mem¬ 
bers of a joint Uindu family in their capacity as 
managers, does not fail because the other members of 
the family are not impleaded as parties. ChajjumaTj 

r. Nath.w 876 

-►IWItakShara—J/flynfeha—Easement 

— Presumption of law 818 

---Joint famihj—AU 7nemher8 

minor.s—Certffiente of guardianship whether valid-— 
One member of age—Whether certificate oJ guardian- 
ship of minor members, valid. 

When nil tho members of a joint Mitakshara family 
are minors, an order appointing a guardian of the 
minors, is a good one. But when one of them comes 
of ago, tho guardianship ceases ipso facto as regards 
him, and ns there cannot be a guardian of minors in a 
joint Mitakshara family in which there are also ndnlts, 
the guardi:niship ceases also as regards tho other 
minors, atul the member who attains majorit}' is 
competent to bring rent suits on behalf of himself 
and tho minor members. Samdam r. Ka.malakant 

Jha 424 

■ Dnyabhapn school 

— Manager, liability of, in a joint famihj to account 
—Member of an undivided joint jamihj, right of, to 
sue for his share of profits. 

AUliough a memlior of a joint family has a riglit 
to ask fora statoineut of account from Hie manager 
yot he is not ontitlnd to sue tlie manager for any 
money relief on account of hi.s .‘share. 

On this point, tlierc is no differonco between the 
Mitakshara and Dayabhago schools of law. SaRAT 
KuM.uti Deri v. Bhoi.a Nath Ba.\kr.jj, 15 0. C. 244 

616 

' --Maynkha — Stridhau —SoHS 

inheriting from mother -Tenancg-in-common—Joint 
Tenancy—Basic principle of co-parcenary—Obstructed 
and unobstructed succession— Interpretation— Silence 
of N’ilkanth— Sclf-ac<piired property — Joint property. 
Under tho law of tho Vyavahura Mnyukha as also 
under that of Mitakshara, property inherited by sons 
from their mother descends to them, not as a joint 
tenancy, but as a tenancy-in-common. 

The basic principle of joint tenancy ns distingu¬ 
ished from tonancy-in-common under Hindu Law 
explained. 

A joint tenancy is created where property is inherit¬ 
ed by unobstructed succession called rikhta. In 
such a case, heirs take the px*operty ns co-parcener.s, 
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A tenancy-iQ-common is created where property is 
inherited by obstructed succession. In this case, the 
idea of inheritance and the idea of partition go 
together; one is a necessary complement of the other, 
so that, at the very moment the inheritance falls in, 
the heirs take by partition, that is, as owners of de¬ 
fined shares and, therefore, as tenants in-comraon- 

Heriiage in the case of stridhan is obstructed suc¬ 
cession. 

Where Nilkanth is silent on any point, his silence 
must be regarded as assent to the proposition laid 
down in the Mitakshara. 

Self-acquired property is that which is acquired by 
a member of a joint family by lus own exertions with¬ 
out detriment to the joint prop^ty and not thrown 
into the common stock. 

Propert 3 ', originally self-acquired, becomes joint 
when it is thrown into the connnon stock and is mixed 
up with the joint estate. Bai Parsox v. Bai Somli, 
1-i Bom. L. R. 40 ); 36 B. 424 774 


-IVlItakshara—PrtWjo’on, suit for— 

Defence that pluintiff'ii father had got his share and 
lean exj)elled from familg — Re-appearunce of pla-'ntijf 
in village — Limitation. 

A suit was brought for partition of plaintiff’s share 
in family property. The defence was that plaintiff’s 
father was expelled from tho family for some scanda¬ 
lous conduct and that ho had received his share of 
the property. The evidence established that the 
plaintiff re-appeared in the village where the family 
resided, that he took up his abode there, that he was 
recognized as a member of the family and that no 
case of exclusion from tho joint property could bo 
made out against him till five or six years before suit: 

Held, that the suit should bo decreed. Jkolal 
Mahton V. Lokb Naravan Mautox, 16 d. W. N. 466 

18^ 

- Stridharit Sec Hindu Law—D uj/a. 


bhaga. 

- --Sons inheriting from mother 

—Tenancy-iu-common—Joint tenancy 774 

■ — - — -Adverse possession — Pre¬ 
sumption 403 

--Succession— Widow’s estate i 7 

- ' — ■ - Impartible estate — Mtini- 

fennnee—Remoteness of relationship. 

'riic right of a family member to claim maintenance 
from tho holder of an impartible c.statc must bo de¬ 
cided on the footing of tlie estate biuiig joint ami 
must depend on tbo ([uestinn whether, if the estate 
were partible, the per.son claiinim; the maintenance 
would bo entitled to maintain a suit for [lartition. 

The question of succession to an impartible estate 
discussed. 


Tho degree of relationship for determining tho right 
to maintenance out of impartihle estat<> must b 
taken to be the same as fcjr determining the right (o*^ 
])iirtition in the case of a paitiljlo e.sr:ite. 

The right to maintenance is not lost by reason of 
the fact that the por.'ion elainiimr mainteiiance is only 
an ndo}»ted and not an nnrosu son of his father. 

Xlie fact tliat a member is remov«*d more than three 
degrees from the common aiicstor i.s not a bar to his 
3 ucces.sion l)y survivor'hip and, therefore, i.s not a bar 
to bi.s right to maintenume. .Nimiinava PfKNA PRIVA 
V. AiiNi Haxuasaw.mi. 23 M. L. J. 79; (1912) 1 M. W. 
790; 12 il. L. T. 213 412 


- AVidOW re-marrying, whether entitled 

to retain husband’s estate—Custom 802 

---- Sale by widoio to next rerer- 

sioner— Legal necessity, 

A sale by a Hindu widow to the nearest reversioner, 
living at the time of the sale, is equivalent to a sale 
with tho consent of the said reversioner and is, 
therefore, sufficient to pass a good title independently 
of any direct evidence in support of the plea that the 
sale was for legal necessity. SiiEO Das Dube v. Dal- 

GANJAN Dube 637 

--Woman’s estate — Adverse possession — 

Prescription —Stridhanam— Pleading. 

When the possession of a Hindu woman is adverse 
the question must be decided as to what was her 
animus possidendi: —Did she assert an absolute title 
in herself or did she claim to hold as the heiress of 
any person? The latter w’ould be the ordinary pre¬ 
sumption, and the heirs to her stridhanam must spe¬ 
cially plead that by prescription she had acquired a 
title which w'onld descend to the heirs as stridhanam, 
Prattipati Seshayva, In rc, 11 M. L. T. 261; (1912) 1 
M. W. N. 515 403 

Hindu Widows’ Re-marriage Act 

(XV of 1856) — Hindu Laio—Widoio re-marrij~ 
ing, whether entitled to retain husband's estate — 
Custom. 

A Hindu Widow’s right to retain property inherited 
from her husband ceases on her re-marriage, and tho 
reversioners are entitled to immediate possession of 
the properties on her re-marriage. 

Qno re :—Whether, if a custom were proved accord¬ 
ing to whicli a re-marrying widow is cutitlod to re¬ 
tain property iiilieritod from her Imsband notwith¬ 
standing her rc-marriago, such a custom could nob be 
given olTeob to ? Dokaisawmy Tuevan, In rc, 12 M. 

L. T. 158 602 

Howrah Station ^-Accused found in posses¬ 
sion of cement —Reasonable suspicion 432 

Husband and wife—Maintenance—Criminal 
Proredure Code (Act of 18.*8), s. 4S8—Order by 
Magistrate Jor maintenance of wife—Whether bars 
civil salt for further order—Jurisdiction of Civil 
Court to entertain suit for additional maintenance. 

Although there is an order by a Magistrate direct¬ 
ing a husband to pay his wife’s maintenance at a 
certain monthly rate, the Civil Court has power to 
make a further order in the matter in a suit by tho 
wife. 

Tlie Civil Court may jjass a se|)atato order for ad¬ 
ditional nmintenaiieo if it tliinks tliat the auiouut 
awarded by tlie Magistrate is not sufficient. Trina- 
YAM Daskr r. Sricu.yndan BiiuiYAn 603 

Hypothecation • instalments—"Due,”meaning 
of -- Failure of instalment —Right to claim whole debt. 

An instalment hypotlieeatioii bond executed by 
the lU-fondant to tlie jdaiutiff contained the following 

Stipulatiou: — 

“1 agree that if I fail to pay the said balance of pur¬ 
chase-money witli intc're.st thereon.according 

to tho term.H lieiclnbefore cojitained, it .shall bo law- 
f.il for t.!:e said C'>llector on behalf of the Secretary 
of Slate to the said lauds auJ apply the proceeds 
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Hypothecation—concid. 

of sucli sale in or towards tho payment and satisfac* 
tioii in tljo first place of the expenses of such sale and 
tliL'ii of tlie amount due or owin" by me on account 
of llio said balance of purchase-money, etc., etc. 

Held, that the word ‘due’ in the said bou4 meant 
pu[.aUc, and tliat the creditor could in default of any 
instalment claim only the overdue instalments and 
not the enlire balance due on tho bond. Axnavakai’U 
Xaxciiakamma u. .Secrktaky of State 


Vjll^g’ 0 —Grant besides Poramboke 

IncumDerance. See Bknual Texancv Act. 

, annulment of. See Bengal 


Tenancy Act. 


Adverse possession when in 


cumbeiuncc 

(Foreign Jurisdiction) 

Order in Council 1902 809 

Inherent power of Court- CuusoUda- 

lion of suits 


9 doctrine of 


Injunction —Application for enforcement of 
permanent injunction granted by decree 945 

Bight of support—Teinporarv strue- 
tiiro. whether eiititled to right of support—1 njiinc. 
tioii to restrain interference with right of support 
— Actual damage, proof of—Wliether necessary 


decree is bad 


Suit for declaration that a revenue 

614 

, whether may be issued, not to 
hold hut in one’s own property 655 

Insolvency I)etax*e for rent of coal land— 
.ludgment-ilrbtor declared insolvent—Ollicial As- 
signee made party in execution proceedings — 
hea.se-hold propr>rty sold in execution—Subsequent 
saie ))y GlHcial Assignee—Supei-iority of title — 
OtKcial Assignee bound by execution sale —Pur- 
chaser in execution to have better title—Docrcc 
lor l ent of coal lambs, whether cun give (irst charge 
on pi'ojierty in arrears 288 

- --Kffect of vesting oi-der—Attach¬ 
ment after vesting order 950 

“ ■ 9 frt nf — insolvent’s ac- 

roitiif.<~Kffi;rt <>j failure to keep proper accounts^ 
R' l’kless rontraciiiiij of debts, 

'J'ho bcnelit of Insolvency Acts is intended for 
traders who act lioncstly and straightforwardly and 
aceoniing to the i-ecognizod proper mode essential to 
knowing their positiim hub who through misfortune 
incur lo.ss. 'J’he benetit should not he extended to 
those traders who fail to keep i>ro})or accounts or who 
deal extr-avagautly atnl contract debts recklessly 
witlumt any reasonable jrrospcct of being able to pay 
them. S. U. M. 0. T. Ciiettv v . Ko Acng Gyj, o Btoj 

b. T. SO 276 

-—- Utipotherntion — Sfotk-’in-trade, pos¬ 
session, order and disposition —Presidency 'J'otvns 
insolvency A''t (ill of 1901)), s. 52. 

'I’lie petiti«)ner, ono of the creditors of an in.solvcnt 
elaiin. d to runk as a .secured creditor against thesah'- 
inoceed.-j of the stock in trade of the insolvent, Jte 


Insolvency —conoid. 


had obtained a letter of hypothecation in which ouo 
term was:—“I agree to deliver to you the keys of the 
said business premises and to take from you every 
morning the said keys and return them to you every 
evening. For breach of any stipulation contained 
heroin or failure to pay the money due when demanded, 
it shall be lawful for you without niy consent to retain 
the keys and sei^e the goods or otherwise take pos¬ 
session of them.” Tire agreement was carried out and 
Avhcn the insolvent subsequently absconded, the 
petitioner took possession of the stock-in-trade and 
had it sold: 

Held, (1) that on the day of the bankruptcy, v.’bioh 
related back to the day of absconding, the stock-in- 
trade was in the possession, order and disposition of 
tJie insolvent so as to make him the reputed owner 
thereof under section 52 of the Presidency Towns 
Insolvency Act; 

( 2 ) that the possession w'lrich the petitioner had 
under the agreement was not real possession; 

(3) that a deliberate arrangement, such as tho agree* 
ment, contemplated to deceive the public w-as a fraud 
upon the Act; 

(4) that, in any event, under the agreement, tho 
goo<ls n ere absolutely iiv tho possession, order and 
disposition of the insolvent during tho w’orking hours 
of the day; 

(5; that the petitioner was not entitled to rank 
as a .secured creditor. Gulam An,/n the matter of, 

11 iM. L. T. 203; 22 M. L. J. 441 37 1 

InstalinentS —Failure of instalments—Bight 

to claitii whole debt 231 

Institution of suit. SccSvit. 


Intang'ible property-interest 

inurtgjrgco 



simple 

853 


Interest — Damdupat, of—Applicable to mort- 

yayes and interest after decree — 2’ransfer ol Property 
Art (IV of iis. 8(j, 87—Ctf»7 Procedure Code 

(Act V of IfiOS), a XAX/r, rr. 2, 4-‘7«fereji< on 
the mortgaijc.” 

Tile r-ule of which is nothing more tlian 

a rule* of limitation having a religious origiu, is not 
abrogated by the Transfer of Property Act or by Civil 
Procedure Code, Grder XXIV, rules 2 and 4. A 
morlgiigor is, therefore, entitled to the benclit of 


tho r ule. 

The words “interest on mortgage” refer to the rato 
of interest provided by the mortgage, if it be a rato to 
which no valid legal objection cun be taken. 

The rule of daaidajwt applies to interest after dec- 
i-oe. Asa.naxi) Jeykamdas u. Ti i.sanbai, 5 S. L. R. 
245 824 

Interpretation of statutes —A mending 

Act—Ketrospcctivc effect 705 


■' -Technical and popular 

moaning of words 1 22 

Jewess —Divorce— Intended niuniage with Clrris- 
tiaii—Registrar, refusal by, to solemnise marriage 
High Court — Direction to solemnize marriage 

, 398 

Joinder of parties. See Parties. 

Joint sale to two persons—Consideration paid 
by one vendee—Right of other vendee to recover 
his sliare of property 173 
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Join't'tCn&n'tS —Relinquishment hj one tenant 
of his share to landlord—Whether extinguishes the 
tenancy. 

Where one of two joint tenants relinquishes his 
share in the demised property to the landlord, the 
latter is entitled to possession of the share of the 
releaser, the relinquishment being operative at least 
as to a moiety of the lands. 

Quiere :—Whether the relinquishuiont of one puts 
an end to the tenancy of both tenants ? YELUCnooKi 
pRASANNA V. VeLUCUARI SoMU NaIOU 330 


Judg“ment—Contents of Appellate Criminal 
Court’s judgment 975 

, Court's power to pronounce, when 


written statement not tiled—Revision—Ma^ri^ 
irregularity 


212 


__'Evidence—Point not in issue 

___Small Cause Court 

____ Court adopting reasons in previous /«(/</• 

between same parties where evidence ims almost 
the same—Such a judgment, whether in accordance 
with law. 

Where a Court, in its judgment, states that it 
adopts the reasons given by it in a judgment in a 
previous suit between the ssime parties, the evidence 
being almost the same, this does not amount to using 
the previous judgment as evidence in the case, and 
the judgment is one in accordance with law. 

V. RAMArpA Raju, (1912) 1 M. W. N. 900 434 

- Judgment based on decision of question 

not in issue, bad. 

A judgment based upon the decision of a question 
which was neither raised in the written statement, 
nor is covered by any of the issues, is bad. 

IIossEiN V. Ram Lal Siiahu 159 


Jurisdiction. 

1908, 8 20. 


s. 190 


See Civil pRocEUfRE Code 
See Criminal Procedure Code, 

65 

See Valuation of Suit. 
Adjustment—.\grcciiicnt to abhlc 


by decision in another suit 

Complaint against Police o<hccr 


—Case made over to another Magistrate 4,94 

Criminal breach of trust com. 


mitted iu Native State—Part of iiroperty retained 
in British ludia-Power of Jkitisli Court to lake 

cognizance of olTeiice . 

larte decree- Siijiersessioii by 


uppcllutc decree—JiirisiUetioii of uriirinal Coiut to 
set aside decree — Application ma.ie before ap¬ 
peal preferred--Practice—Power of High Cornyo 

transfer application to itself OO^ 

(tifence committed at a place m 


linlia —SnlistMjUL'iit liaiisfi r lu nii In 
pciulciit State—-lurUtlictioii ul Court of 
—'J’erritorial jurisdietioii of .''tato I 

____Pre-emj'tion .'uii. — A pp'-al 407 

___Place «»f ti ial - Vontraet made 

where goods <lelivered lor transit I 2 

I{«■mis^ion of issm's to the lower 


Court I'V Court of App -al—Transfer of ease by tlto 
Appellate Court to aiiothei Court *jI Appeal 
tiudin;j3 weie returned 


Jurisdiction— contd. 


-- Decree against dead man — Void — 

Exception—Civil Ptocedure Code (Act V of 1908), 0. 
XX, r. 6— Defendarit dying after close of hearing but 
before judgment—Execution of decree — Powet of 
execution Court to decline to execute decree }Htssed 
without /Mrl.sdlc^ion—Poicer to consider question of 
jurisdictio7i. 

A Court has no jurisdiction to make a decree 
against or in favour of a person deceased. Such a 
decree is void and incapable of execution. 

The only exception to the rule is the case of a de¬ 
fendant dying between the conclusion of the hearing 
and the proiiouncemcntof judgment; in such an event, 
the Court maN' deliver judgment nunc pro tunc. 

A decree passed without jurisdiction is incapable of 
execution and the Court to which such decree is 
transferred for execution is competent to decline to 
execute it. 

The Court charged with the execution of a decree 
can consider the (piestion whether the Court wliich 
passed the decree had jurisdiction to pass it unless 
the decree itself precludes that (luestion. Topanram 
V. Tekcrand, 5 S. L. K. 2G0 832 

—' - , — Decree fur possession and mesne 

profits in Munsif’s Court—Jifesne profits more than 
Rs. 1,000 but less than Rs. 5,000 — Whether Miinsif 
can award amount. 

A decree for recovery of possession of laud was 
obtained in a Munsif’s Court, and it was directed 
that the amount of mesne profits would bo determiu- 
ed in the execution proceedings. Tho amount of 
mesne profits so ascertained was more than Rs. 1,000 
but less than Rs. 5,000 : 

Jfold, that tho Muusif’s Court had jiirisdictiou to 
award the sum as mesne {)rofils. Pancjiouam Tiikka- 
DAK V. KiNU HaLDAK 252 


-- Discharge of accused byUigh Court 

at Criminal Sessions — Re-trial of accused — ^yhc^her 
order of disehurge any bar to re-trial—Criminal 
Procedure Code (Act VoflS<JS), ss. 403, 437. 


An oialcr of ilischarge does not operate as any bar 
to fresh jnoceedings being taken before a competent 
Magistrate upon oomplaiiit or upon a Police report or 
uiuFer section 190 (r), (b iminal Procedure Code. 

Tlierefore, a Magistrate has juristiictiori and isbouml 
to adiudicale on auy ciiiiiinal information properly 
laid bc-fore him against an aecuseil person, who liad 
Ih'Cii (lisehai-ged by the Higli Court in the exercise of 
its ori'^iiml criminal juristliclion, without the ortler of 
discharge being set aside. Emperor v . Idoo, 13 Cu. 

L. J. 10 C. \V. N- 9&3 488 


-- - high Ciairt —Cause of action arts. 

lag whollg ont.'iidc jurisdiction—Letters Piilent, 
rlaai-e 12 ~ Leave of Court ot-taincl when plaint filed 
- Di frudanC.' right to gur.'ifivn jirojiriefij of leave — 
Sei ietiirtg of S(al>\ whether mere name or body corpo. 
ra'eand j'er.'-"ti—Suit for duaiages for inalieioiis pro. 
.■.i i-adon again-<t Serretarg of Stitfein High Court, 
u hither inaintaiiiiihle — Oovcrninenf of India Act (21 
.V 22 I’ut. <-■. s. (j.j. 


Leave under elaiist; 12 of the Letters Patent eannut 
bo giaiifed where the whole cause of action in a suit 
for dauKiges f'lr malicious prosecution lias arisen 
otitside ill" local limiis of the ordinal’}' original juris- 
diciioii of the High Court. If sucli Icuvo is graiito 
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Jurisdiction— contd. 

ill tlio absence of tlio defendant, lie is not bound 
tiifieby and can objecc to it at the hearing of tlio 
suit. 

Ilrhl, following Doija Xaruin Teuuri v. Secretary of 
14 C. 25d, that the Secretary of State cannot 
be licid to dwell or carry on business or personally 
work for gain at the cajiital or head-quarters of a 
(lovci iinieiit, and that section 65 of ihc Government 
of India Act docs not constitute the Seci'ctary of State 
a body corporate*. 

r dicto —(1) Tlio Secretary of State is not a 
meic name but a body corporate and a person within 
ilie meaning of chaise 12 of the Letters Patent, and 
for purposes of suit, represents the Government. 

(.2) The Secretary of State, namely, tho Govern¬ 
ment, i.*; to be ilecmcd to dwell and carry on business 
at the ciqiital of tlio Govorninont, and is, therefore, 
amenable to the High Court A> liose original jurisdic¬ 
tion embraces the capital. ItoniucKs r. Secuetary of 
Statl:, 1(3 C. W. N. 747 955 

-of Civil Court, 6Vc Valit- 

ATIOX OF .'ifir. 


Jurisdiction— concld. 


-- < .CJuunays —Right to skins of 

carcases in lion of sorvicos—Sorvioos not perform¬ 
ed—Appointmoiit of another person for }>erform- 
anoo of services 108 

-Declaration that Municipal 


assessment illegal 


—-Order by Magistrate for 

luiiinteiiance of wife-Suit lor additional niain- 
lenuiiee 603 


— -Hight to reeeivo honours 
in a t-einple- - IIiglit to doiei'iiiino precedeuco in tlio 
distribution of honours—Injunction 409 

— - ■ —Rival claimants to occu¬ 


pancy tenancy, ilis|mtes between 


usi iit'r’s piivate land 


—Suit for rent regarding 

124 

-■ ’ - \'<itniid(ir —Suit for declara¬ 

tion tliat [ilaintiiV ivus head of Vaiun family and 
|•n^ilh'd to certain share 840 


- ■-St'/y of prootV(L’/n/.<—^.recu- 

ii'iii I'fcrvcdi iKjs — Dcrrvv cj llcveuuc Court—Suit for 
<li't-l(ir>it‘o/t Unit iiul — Ti'/niiorurij iiijunction, 

<f iiuti/ he — i\’>i }iraif>:r for j.criiiuiicitt iiijuuc* 

tint Civil I'rofvdiirc Coitc (Act i' of O. 

XXXIX, r. 2— liijuncdvii. 

Altlioiigli a iloei'i'c niay liavi» Ijeen passoil by a Rc- 
vriiiic (,'ourt, when it is uiuler execution in a Civil 
Ooiiit. proei'eilings imiy lie staycl hy (lie Civil Court 
it :i .-;uit has l)i* n brought for a iloclaratiun that (ho 
decree was olitained liy framl or was made without 
jin i.silielioii and for a perpetual injunction to re.stn tin 
the dccree-hohlei* i'roiii executing tlie decree. 

I3nl if the suit is brought simply for the declura- 
tiuii and tlu-re is no [irayerfur a perpetual injunction, 
then a temporary injunction under Order XXXIX, 
ndo 2 of the 1'ivil Procoihiro Code cannot bo issu¬ 
ed. JllAl. SlNiill V. Ka.m.m.ksvv.aki Puasad 614 


—--- Qf Civil or Revenue 

Coil rt— .s Jit fjcclincJii ut* tonunt from 
tuii I.Uni 743 


—---;— Of Civil or Revenue 

Court— Suit for possession against usufructuary 
mortgagee— E.Yproprietary tenancy 43o 

-*....Tenancy denied — i^ect- 

ment 303 


of 


See Cbi- 


.MfXAL Proceduue Code, s. 179 . 

-Of Revenue Court—Suit 

for recovery of money equivalent of half the pro¬ 
duce of fruit trees in a grove occupied by tenant 

27 

of Small Cause Court. 


See Small Cacse Suit. 

Jury, vcidict of. Sec Criminal Procedure Code, 

s. 299 1 002 

Kumaki rlgfllts, natureof — Transfei’ahility of the 
right—Easemente Act (V of 1882 ), e. 4 - Transfer of 
Properf,, Act (IV of 1832 ), «. 6 (c). 

Kmnaki lauds or waste lands adjoining loarg lands, 
and a Kumahi privilege is the right which the rj/ut, 
holding the icnrg laud, has to collect loaves for manure 
and to pasture his cattle as an assistance to the cul¬ 
tivation of the xcurg lantL 

These Kumahi privileges are extinguishable by Gov¬ 
ernment, which may assign the land over which they 
are exercised to another person than the holder. 

Tlie Kmnaki right is essentially in tho nature of a 
right by >vay of easement as debnod in section 4 of 
tho Easements Act and is governed by the principle 
of si'ction 6 (c) of tho Transfer of Frojierty Act. Tho 
Kmnaki rights are not rights “in gross” but only 
lights “appendant’’ and are not transferable apart 
from the lands, for the benefits of which they are 
allowed. Matilda Fernandez Bai u. Alex Pinto 


L&m b^l*di3.l*l—Succession to office—Adopted 
son cannot succeed 


Land Acquisition Act (I of 1894),ss. 

3(b), 11,31 —"Person interested", meaning of 

—Duty of CoUecto) — Court's duty —Apportionment _ 

Pomtdayc and fees—Liahilitij of Qovernment. 

Under section 3 (6) of tho Land Acquisition Act, 
the expression “person interested” includes all persona 
claiming an interest in compensatiou to be made on 
account of the acquisition of tlie land. 

A person may bo inteiosted in tho compensation 
iiiuncy without having an iiiierest in tho land in tho 
legal sense of tho term. 

Tho Collector has, under section 11, to inquire into 
the value of the land and into tho respective interests 
of the persons claiming the compensation, and after 
awarding a sum for compensation, ho has to ap¬ 
portion the compensation among all tho persons 
known or believed to be interested in tho laud of whom 
or whose claims he has information. 

IVliat tho Collector and tho Court have to do is to 
ajiportion the sum awarded among^st tho persons in¬ 
terested as far as possible in proportion to the value 
of their interests. It is impossible to lay down any 
general rule wliich can be followed. The market- 
value of an interest, if ascertainable, may afford somo 
guide towards ascertaining the amount to bo appor- 
ti jm*'! in respoet of that interest, but that can only bo 
considered in relation to the total sum awai'dcd aa 
compensation. 
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Land Acquisition Act— contd. 

It is the duty of Government, under section 31, to 
deposit in Court the whole of the compensation money 
which it may be required to deposit by the Act, free 
from any deduction. When a demand is made by 
Court Officials under Court Rules for poundage 
and foes in respect of such deposit, Government 
has to pay such poundage and fees in ad¬ 
dition to the compensation money. The Court 
has no power to direct that a portion of the 
compensation money deposited should be reftindcd to 
Government as representing the poundage and fees 
paid by ic when the money was deposited in Court. 
As the money is compensation in res[)ect of laud 
acquired under the Act, the Court has power only to 
direct payment of such money, without any deduction, 
to the person or persons interested. 

When land is acquired for a Company, the poundage 
and fees, which may become payable during thecourso 
of proceedings, may be recovered by Government 
from tho Company as costs of acquisition. Pksto.vji 

JKH.vxtJiR, In rc, 14 Bom. L. R. 507 77 1 

-s. II 771 

--- S. 16—Acquisition fora 

Municipality- Transferee of Municipality —Innm 
land—Exemption from revenue 376 

^ —--S. 23—JfnrArct-rafite— 


Land Acquisition Act —concld. 


s. 54 


512 


Award based on speculations as to future develop. 

ment of the land. 

An award of compensation under the Lnn«l Ac(|ni- 
sition Act cannot be made on speculations and liy- 
pothetical schemes of the future development of tlio 
land. 

Where a Land Acquisition Judge took tho market- 
value of the land at H.s. 1-8-0 per square yard, but on 
the ground that tho plot was a large one and the claim • 
ant could not dispose of it in 0 years, made a deduction 
of 25 per cent, and made further deductions on account 
of roatls which would have to be made to sell the lainl 
as a building site: 

Held, tliat this method of awarding compensation 
was improper. IUsavara.iu Krisiixa U«»w v IfKAo 
Assistant CoLr.KCToii Bkzwada 672 

---S.3I 771 

-SS- 53, 54—.Iowa/-- 


Deeree — Fliiit — —Sm'nd /.•/ 

A.<sistant — l-'ortnn i>l' —('nil 

Code (/let r of 100'^;. 2 (2), !»;{, !H5. lU' *- 

No second appeal lies to tin* High Court fi-oiti an 
award by a District Court on appeal from an awaid 
made by an Assistant Jiidgr's Court nuilor th-’ Lan l 
Acquisition Act. 

Reading sections 53 and 5 1 of the Land .\cipiisi- 
tion Act with sectM>n of the (lode of • ivil Pro. 
cednre, it ttin.-t he taken to liavo been the iat-ai- 
tion of the l.egislatare to |>I ice an award iind-’r He- 
LamI Acquisition Act on rlie footing ol' a d- rri--. 

Section 53 of the Land .\c<pii.«.i( ion .\cr has iho 
oponition of jmtting proeeedings b'.fore the Cc>art o«i 
the same footing as proceedings in :i suit 

SVhere the anionnt in dispute is l.'ss than Us. o.niVt, 
an appeal again.st the d<.-cisiou of a Subordinate .I«nlgr> 
or an .\ssist:iiit Judge on an avvaial lies to the l)i>lriet 
Judge an<l not to tlio High Court. Xatih'oiiai r. 
Manordas, 14 Bo.m. L. R. 325; 30 B. 300 5 1 2 


-S. 54 —Award or port of 

award—Decree ex Default of claimant—Ap¬ 

plication for restoration, refusal oJ—.-lppeal against 
order refusing to restore case, whether competent. 

Under section 54 of the Land Acquisition Act, an 
appeal lies only from an award or part of an award. 

A claim was decided by the Land Acquisition 
Judge ej: parte, as the claimant was not present when 
the case was called. An application to set aside 
tho er parte decree was refused and tho claimaut 
fileil an appeal against the order of refusal: 

held, tliat no appeal lay, as tho order was not an 
award. IIasun Molla y. Tasiuuudin, 39 0. 393 


L^ncllot*q And Tenant- See Aora Tenancy 
Act; Benoal Tenancy Act; Chhota Nagpur Land- 
r.oRD ANn Tenant Procedure Act: Punjab Tenancy 
Act; Transfer of Property Act, s. 107. 

-- -Lease —Right of landlord 

to possession—Tenant, whether can dispute Ian rl. 
lord’s possession—Estoppel 844 

— -Permanent tenure, herit- 

able and non-enhancoablo—Tenancy created 50 
years ago—Residential purposes-Improveuients 
permanent—Rent unchanged—Transfers by sale — 
Inheritance—No attempt to eject—Recognition of 
transfcr(«es as tenants I 10 

Pnra>uhof:e land in a zemin- 


duri —No iiresuinption that it i.s oiiUiviihlo poram 
boki'—Onus on zemindar to mako out his riglit to 
cultivate or let out to tenants 359 

Amalnaniah — Stipulalion 


.. ' C' 

(hat tenant will not claim deduction of rent — Pattah 

—Onn.s nj proof — Claim of abatement h;/ tenant. 

In:xrtMit suit, the temuirs claimed ahatiunont of 
rent. Tn an aaiahiamah granted hy tho luullord, tJui 
term lix<'d was five years with a stipulation that after 
that perioil there would Im tm*:isuriMin>nt oftlio ./y/e 
and a fresh .'■ottlement entered into, d'ho tenants 
:isserted an interchange of pitta atul kahalipit but no 
patl<i wa.s produced: 

//.•/</, th:it it w:is incumbent cm ihi* lenaiits to pro¬ 
duce* their pitta ami to m:iko out the plea of ahati*- 
1111 ‘iit on the ground of ililluvion, ami :is they did uot 
do so, tiiey wore nob entitled to any aiiatemcnt. 
M.VMXDliV ClIANIUtA N'ANI'1 V. K AMI I C M A \ D R A BvKSHI. 

15 'Ij. d. 507 458 

- — “Ejectment—Tenaneg denied 

— .Juris li-'ti'jii of Cit'il or Ji<‘vcniir Court. 

I’l.uiilitV suL‘<l for c'jectmeiit of defendant in a 
U'-vcMim- Court alleging that he w:is a teimnb from 
yi.vir to yc-ir. 'I’he dcfc'iidant re[ilied that lie had 
Ixmght till’ property frcmi one If. who.so house stood 
on t lic’ plot. 

'riic* A^>i.-itanb Collector, not lieiiig .sure tliat the 
di’foml:i:it had bc’conie plaintiIT's tenant, dismi.ssfM] 
the suit. 'I’iio plaintilT rtum sued in a Civil Court for 

Hiat the* suit wjis maintainable. Ciiai'iirv.ta 
,SiNiiU e. Sahaiuit, 10 A. L. J. 85 303 
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Landlord and Tenant— cor.td. 


Landlord and Tenant— contd. 


-Grant of 2)ermn7ieut occti- 
jxincij-righta to rontinnnifij - Evin’e-’^a or implied sur¬ 
render of the rii/hl — Bm-dcn of proo} — Sub»divisxon 
of lands h>j grantees—Variation in extent — Presump¬ 
tion. 


Where permanent occiip.uicy-iifjhts have been 
g^rantod to certain individuals for the benefit of a 
comiTDinity to which tlie^' belong, tlie onus of proving 
an express or implied surrender of sucli rights lies on 
the ]>arty affirming it. 

The sub-division of the lands and even the surrender 
of it jiortion thereof by llto giimtces will not be incon¬ 
sistent with the latter continuing to hold the lauds in 
their occupition on the terms of tlie original grant, 
I.C., bv right, of pormanent occupancy, although com- 
inunicy of intore.'it may have ceased as between thetn- 
selvos. 


If the siuno lamls ha<l been held bydilYeront persons 
in dilVerent yciirs. this \vould be ptimo facie evidence 
of tiie rcmire being inconslsttuit wirli llio continuance 
of the rigfits under the original grinit. 

Miitcriid variation in the extent of tl'.o huids hebl in 
Oiifh ye;\r miglit h.‘ad to the same itiferenco, though it 
might Jilso he expliciiblo on tlie giounil that the paitns 
for ('iich year w<'re only for the extent cultivated <lur- 
ing the year. Vi:i.rs.\Mi Tkvau i>. Aroky.a Uoava.v 

I 19 


— - ~ Lease — Fordhle rr-entrif, 

right of la ndtord t) — Oiidh Pent Art f'.YA’//f»/ISRfi), 
,N'. I IfS -• Bumi (idr paimient ol lent — Jntjiiiru, scope of 

— parlies — adn ii t,, he impleaded in lessee's 

sail fi'iainst fena iits-^A iip<'al, second — (piestion of 
]tt}r — |h•fl•r^ninn^ion of legal right. 


X (alipcdar leaded the collection of retits of a cer¬ 
tain village to till’ phiintitr lor a certain pcrioil ai»d it 
\v:i'i provided in tlie lease that in case of breach of 
certain terms of tin* lca.se or of the expiry (»f the term 
iLxed, (hi* hilnl.ulai- woiilil tmve a right of re-entry. 

Ih foic the expiry of tin* term, the talnkdar took 
ioicible possession of the village and began to collect 
r<*nl. funa the ten iiits. 'I’lu* lessee then suetl tlm 
tenants for 1 )i(‘ rent: 

Il'I'l, (1) tliai tlie le.ssoc was entitled to obtait\ dee- 
I'ct's, inasmuch as tlic ladation of landlord and tenant 
had n<it, ceased l»ct\ve<’n the lessee ami the tenants in- 
asuoK'li as the lessee h.a«l not been, in dno course of 
law. t'jceted ami llie lease only provided for re-entry 
in cMscllm lessee {igriunl to give up the possesshm ami 
imt for re-entry by f<»ia‘e'. 

(.2) that S'M-ti«»n of tin* <bidh Kent Act liud no 
application to tin* facts of tin* case, and the talnkdar 
bad mt riglii to be joinL'd as a ilefen«lant in the plain- 
t ill's suit. 

riie iiKpiirv eonteinplat".-'! by section 1.'>H of the 
Kt-tit Act is an impiii v relai ing to a iieriod j)rior to 
lliat I'oi nhieli rent iselaiinetl. 

Tlie (jnesi ion \vhether a legal l iglit bad determine<l 
is a tpiestii.n of law and not of fact ami a det'isi(»n 0 !i 
sm h point is ojien t(» see«»iid appeal. 

If a lease resei ves ti» I he lessor tlu' right of entry 
in ea-i' ol' a breaeh of a ei>Venahl, the result of t lu‘ 
bteach is at be.-l toemder upon tlie lc*ssor tin* right 
of n-.eiii i v, and not l4i emit le t he lessor To make ii 
forcible i nir\. If the lessee resists the c.xerciso ot 
the riglu to re-eutei-. the les.sor’s only rontedv is 
to euroic'* his riglit I«J re-enter by ji suit in ejeet- 
iiieiil. 


A liceuse by a tenant to a landlord to eject him 
without process of law is void and can be no answer 
to a charge of forcible entry. Habibullah Suah v. 

Sdrj( 857 

■ - • Lease — Landlord’s obstruc¬ 

tion to tena7it's peaceful enjoyment—Right of tenant 
to loithhold rent—Right of defendant to plead as set¬ 
off damages sustained in action for rent -^Apportion¬ 
ment — Constructive eyiction— Abandomnent bij tenant 
—Transfer of Propertij Act {IV of 18S2), ss. 108 
and Cc), 111, 114. 

The Transfer of Property Act, (IV of 1882), does 
not deal with the question of the lessee’s right to 
withhold payment of the whole or part of the rent, 
M'hei o his possession of the premises has been seriously 
obstructed by the landlord. Section 108 does not deal 
with the defence to an action for rent. It enacts that 
the lessor is bound, on the lessee’s request, to put him 
in possession of property, but does not say that, if he 
does not do so, tho lessee is not bound to pay the 
rent. 

The Transfer of Property Act has made no change 
in the rule that non-delivery of possession of the pre¬ 
mises is a good answer to a suit for rent. 

Under clause (c) of section 103 of the Transfer of 
Prepertv -Act, the actual prior payment of rent is not 
a condition for tho lessee’s right to enjoyment without 
interruption. Tho clause does not purport to confer 
any right or cast any liability on tho lessor or lessee 
•as a matter of law, but to state that a certain contract 
.shall be taken to have been entered into between the 
parties. If the clause is to be read as importing a 
condition, it cai» only be so read in cases where the 
lessee claims uctuall}' to enforce his right to 
damages for breach of the covenant for quiet en- 
jf>ymcnt. 

Tho method of obstructing the tenant’s enjoyment 
witb.oiit actually evicting or turning him out is known 
as constructive eviction, i.e., where tho landlord com¬ 
mits wrongful and unlawful acts which deprive the 
tenant of tho beneficial use and enjoyment of the pro- 
pertv. In such cases of constructive eviction, the 
tenant enjoys immunity from the payment of rent 
until tho landlord again permits him to have quiet 
cnjoyiifont. 

The tenant, however, is not entitled to withhold pay¬ 
ment of tho entire rent duo to the landlord, whore the 
obstruction caused by tho latter has entailed on tho 
tenant damages in a lesser amount than tho amount of 
rent due by him. 

If the landlord docs not put the lessee iti possession 
of tho whole of tho premises leased, tho latter is not 
bound to pay any portion of the rent. If the landlord 
is unable to do so, the tenant may be entitled to re¬ 
scind Iho lease, but he cannot insist on keeping posses¬ 
sion of a part of tho promises and yet refuse to pay 
rent for tliat part. If, after putting the tenant in pos¬ 
session of the property leased, tho landlord obstructs 
Ids enjoyment of a portion thereof, it is open to 
the tenant to say that ho is not willing to enjoy 
a portion of tlio premises, paying proportionate 
renf, but wouUl trejft tlie whole lease as rescinded dur¬ 
ing the jicriod of such obstruction, but, in that case, 
it is his diuv to restore to tho landlord tho part of the 
jireinises still remaining in his occupation and not 
retain possession of it until he is again put in posses* 
sioii of the whole of tho leased property. 
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Where a tenant remains in a portion of the premises 
leased after obstruction hy the landlord, the landlord 
is entitled to rent for that portion either on the con* 
tract of lease or ascompenaationforuse andoccupation 
and in such cases the tenant is estopped from pleading 
that he is not liable for the rent of that portion. His 
right in law is to damages, while he is liable to pay 
the rent and it is only a rule of convenience that he 
should be allowed to enforce his right for damages 
by setting them off in the landlord’s action for 
rent. Meenakshi Soxdara Nachiar v. Chidamba¬ 
ram Chetty, 12 M. L. T, ]24j 23 M. L. J. 119; (1912) 
1 M. W. N 813 7 I I 

“ -- Non-tram^fcrublc occtiixincy- 

holding—Landlord taking mortgage of holding —H’/tt*- 
iher evidetice of tranuferability—Piirchaser of holding 
—Taking assignment of mortgage from landlord—" 
Knowledge of landlord of previous purchase of assignee 
from tenant—Estoppel — Whether landlord estopped 
from denying assignee's right—Fraud upon assignee. 

The fact that the landlord himself took a mortgage 
of a certain non-transferablo occupancy.holding under 

him, would, by itself, bo no evidence of transfer¬ 
ability of jotesy because a landlord himself can pur¬ 
chase or take a mortgage of a holding though non- 
transferable. 

The defendant purchased a non-transferable occu- 
pancy-holding in exeention of his own mortgage dec¬ 
ree. The plaintiff-landlord held a mortga>^e of the 
same holding, and the defendant took an assignment 
ot the mortgage for consideration. The plaintiff 
had full knowledge of the purchase of the holdin‘>' by 
the defendant and of the fact that he was taking the 
assignment in order to perfect his title. The plaintiff 
enbsequently sued the defendant for recovery of 
possession, on the ground that as the holding was 
non-transferable, the defendant got no title from his 
purchase: 

Held, that the plaintiff-landlord was estopped from 
denying that the defendant had acquired a right to 
the jofe. To allow the landlord to succeed would bo 
to encourage a fraud upon the defendant. Mohesei 
hiARAiN Roy u. Mauaraj Bahadur Singh 171 

~- -Notice to quit—Notice that 

tenant shall have to jjuy enhanced rent ifhekccis 
premises in occupation, whether su(l'wient. 

The plaintiff in this case let out a shop to the de¬ 
fendant on an oral lease from month to uioiilh at a 
monthly rent of Rs. 18-8. Un September 4, 1910, tiie 
plaintiff served the defendant with a notice in Jho 
following terms: ‘ In re8])ect of the sliO|>, some persons 
offer Ks. 27 a montli; you are, therefore, informed 
by this notice that if from the 1st 1318, you 

want to keep tho shop in lease, you shall have to pay 
Rs. 27 a month.” The clefeudaut continued in occu¬ 
pation but refused to pay the enhanced rent. Sub¬ 
sequently, on tlie 2iid Jleceinbor 1910, llio plain- 
tiff served tho defendant wiih a notice calling 
upon him to pay rent at tlic ouhaiiced rate for tlirce 
months and ut tiie same time recpiiring itim to quit 
on the 16th December 1910: 

Held, that the first notice was not sufficient to ter¬ 
minate the tenancy or to enliauoe tho rent. SnAKHi 
CuAND r. iU.\i Chandra ilAK\v.\Ri 906 


, “ -One of several tenants regie* 

tered in landlord's hooks—Suit for rent against him 
—Disclaimer hy him-Forjeiture—Suit for ejectment 
against all tenants, not maintainable—Act of dis* 

claimer not within scope of authority —Partial forlei- 
ture. 

Defendant No. 1 alone was registered as tenant in 

respect of a holding in tho books of the landlord, the 

plaintiff, though defendants Nos. 2 andSalso were joint- 

ly interested in the tenancy. The plaintiff sued dc- 

fendant No. 1 for rent. The defendant No. 1 denied 

the title of the plaintiff and the suit was dismissed. 

Iho plaintiff then sued to eject all tho defendants on 

the ground that the tenancy was forfeited hy 
uisclaiuicr: 

Held, that when defendant No. 1 repudiated tho 
tenancy, ho acted beyond the scope of liis authority; 
that, therefore, his disclaimer could not operate as a 
forfeiture of the tenancy, in so far as the second and 
third defendants were concerned, that there could not 
bea forfeiture of a tenancy in part, and that the claim 
^r possession was not maintainable. Birendra 
KisiroRE Manikya Bahadur u. Bhubaneswari 620 

“Patui lease — Construction- 
Annual rent fixed at certain anount—Payment of 
d-overnment dues to be made by tenant out of rent— 
Remission of portion of tfovernment dues—Who is to 
get benefit. 

Under a pa^nt lease, the annual rent was fixed at 
Rs. 1,580.8-7, out of which Rs 1,080 8-7 was to bo 
paid into tho Collectorate by the tenant on account 
of Government dues payable by tho landlord aud the 
balance Rs. 500 was to bo paid to tho landlord as 
maliknun. The lea.«»e provided that if any new imposts 
be levied by the Government in tho future over and 
above the amount stated in the kabulyaf, the tenant 
would be liable for the same but it did not provide 
that the tenant would be entitled to tho benefit of 
any remission. The lease also provided that save and 
except malikann, the landlord will have no right and 
interest whatever. Subsequently tho Government 
demand was reduced by Rs. 48-7-3 a vear: 

Held, that tho landlord was entitled to the benefit 
of this sum. that is, he may realise it from the tenant 
in addition to the maitAami Rs. 500. Janaki Ballay 
Sex V. Goi'Aii Lal Roy 301 

■ -- - Permanent lease —Condition 

that if lessor in future take up cultivation, lessee 
will have to give up land—Whether condition valid 
-Bengal Tenancy Act (rui of 1885), s. 178. 

A lease, wliich embodied a pennaiient settlement for 
agricultural purposes, contained a olaiise to the effect 
that if tho lessor took up cultivation in ftiture, that 

is, after twelve years, then tlie lossea would have to 

give up the land: 

Held, that the clause was i:iconsistent witli the inter¬ 
est created in the lessee, was bad for remoteness and 
because it contravened llie provisions of .section 178 of 
the Bengal Tenancy Act, as it tended to bar tlie ae»(ui. 
sition of a riglit of oceupaucy by tlio lessee. Bana- 
MALI Chowdiiuuy I’. Kam Kinkar 575 

- '- PeruKtnenf lease — Stiimla- 

tion Jor payment of Government revenue—Increase in 
Government revenue on re’seHlemcnt —Whether tenant 
liable to piy the increase. 
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Where, under the terms of a permanent lease, the 
lessee agreed to pay a fixed annual rout and a certain 
sum which was the Government revenue: 

ifdd, that the lessee was not liable for any increase 
ill the revenue imposed by Government on a subse. 
quent re-settlemcut. Kolakkot Kuntambi Vydiar 
P uDiKAKANDYiL Parkum, (1912) 1 M. W. N. 934 574 

■-— Permissive occiipatioii — 

A'jreemcnt to execute a lease not carried into effect — 
for use and occupation — .lfadr«.s Itent 
liecovenj Act (Tiil of 1865) — Compromise in prior 
.suit, effect of. 

Where a person gets into possession of another’s 
land on an oral agreement to execute a lease in the 
latter’s favour and continues in such possession with* 
out executing the lease, no tenancy is created, and the 
person wlio is ii\ such permissible occupation is liable 
in a suit by the owner for damages for use and occu* 
)‘atinn. 

Tho fact that a ])rior suit by the owner for use and 
occupation was compromised by the plaintiff accept¬ 
ing a certain amount from the defendant should not 
alter tho previous relation of permissive occupation 
and create a legal tenancy between the parties. Kaya 
I tAMAKRlSHNA, in rC 432 

■I--- Iteceiptof rent from trans- 

feree of huldin'j^licccipt not as from transjerec but 
riiji:nt of old tenant, c^Qact of — Pleader, authority oj — 
Receipt of claim from transferee and mukiny it over 
to plaintiff~^yhether amounts to rccoynition oJ vali- 
(tity of transjer — Pleader —.-Ithaissiyn of question of 
fact, when binds client. 

When rent has been received from the transferee 
of a holding not as a transferee but only as the agent 
or rijproscntativc of the original tenant, there is no 
recognition of the validity of the transfer. 

In a suit for rent, the tenant alleged that ho had 
transferred tho holding, and tho transferee was add¬ 
ed as a defendaut. Tho latter then made a payment 
ill the aitiouiit claimed to the plaintiff’s Pleader wlio 
certitied the j>ayment to tlie Court and tnad© over 
til'.* amouut to the plaintiff: 

Held, that the acceptance of the sum paid by the 
aausl'cice did not amount iu law to a recognition of 
the valiility of the transfer. 

A Ficadcr can bind his client by an admission upon 
a tpiostion of fact, providctl that such rpiestion 
falls within tl;e scope of tlie suit inwhicli he has been 
iM'taiiied. 

Therefore, where there is no question as to tho 
liability* of a tiuusferce-defeuduiit in a suit against 
the tiausferor-tonaiit, much less is there au)’ ques- 
tiou as to the validity of tlio alleged transfer, it would 
bo bevoud the seopoof the authority of tho Pleader 
Iu bind his client by an ailmission of the validity of 
the transfer. Diobuoy Roy v . Ata llAiiJfAN 15@ 

__—■ — Iteyistcred tenant —SnrrcJi- 

>h-i by retii--‘tered tenant—Collusion tvifh landlord — 
I’n iudiciny riyht «•/ nnreyislercd co-shnrcrtennnf — 
iididily4if snrreiidei—Iteuynl Tenancy Act (VllI t>f 
IMhu), .•«. 86. 

It. is not open to a registered tenant of an occupancy- 
liobltug to suirnnde/, in collusion with tho landlord, 
a part of the l.olding in favour of tho latter, with the 
cxpre.'b object of destroying tho rightof his co-sbarors 


Landlord and Tenant -concid. 

or their transferees and thus prejudice their title and 
possession; and the surrender cannot be accepted as 
a good foundation for an action in ejectment by the 
landlord. Gobinda Chandra Roy v. Uday Chanda 

SuT 264 


. —--- Rent stated tn kabulyat — 

Partition kept in abeyance or for certain yearo 

—Landlord suiixy for full atnotint — EnharKement^ 

Bengal Tenancy Act {VIII of 1885), s. 29. 

In a kabulyat, it was stated that the rent of the 
holding was Rs. 23 odd, that Rs. 14 odd was to he 
kept in abeyance and that for tliree years, the tenant 
would be liable to pay Rs. 8 odd. At the end of that 
time, he was to take a fresh settlement and exe- 
cuto a fresh kabulyat and if he did not do so, he was 
to he liable for rent at the rate of Rs. 23 odd. After 
the expiry of the period, nc fresh settlement having 
been taken by the tenant, the landlord sued for rent 
at the higher amount: 

Held, that rent being defined as what was lawfully 
paynble in money, the amount payable during the 
iirst three years of the tenancy was Us. 8 odd; that if 
at the cud of that time the landlord desired to realise 
rent at Rs. 23, that was enhancement of the rent; that 
the stipulations in the frabuiytf t were a mere device to 
defeat the provisions of section 29 of the Bengal Ten¬ 
ancy Act, and that the landlord was entitled tea dec¬ 
ree for rent at Rs. 8 odd only. Kim isii ^ UANmu 
La HUM t’. Gkrba Uazka o7o 


___ Suit to eicet tenant—Denial 

(f landlord’s title—Absence of Jioticc to quit. 

In a suit to eject a tenant, tho latter denied plaintiff s 
title and the allegation in the plaint that tho title was 
denied before suit was not traversed in tho \yutten 
statement. Nor did the defendant raise the plea in 
his statement of the want or inadequacy of notice, but 
took it only in tho grounds of appeal: 

Held, that the defendant was not entitled tp rely on 
the plea of want of notice in bar of plaintiff’s 
Aumuuam Pillay, In rc OO^ 


___ Trees planted in zemindar’s 

land icith permission — Non-payment of rent—No 
denial o//iOmiudar’s fUlc not extinguished. 
Ucfemhints planted trees in the plaintiff s land with 
his permission. They, however, paid no rent oi 
mislomary dues to tho plaintiff for a very long 
Non.|)ayn»ent was not coupled with denial of title or 

the plaintiff: • i. 

that non-payment of rent was not sumcient 

to extinguish the plaintiff’s right as zemindar. 

Ruoi* Misir V. Keuar Pandi5 ooB 


Land revenue—Lumi AcqaisHion Act (/ of 
1894), ». Hj- Acquisition for a Municipality—Trans- 
feree of Municipality—hmm land— Exemption from 
revenue—Madras District Munidixilitics Act (Iv of 

1884), s. 279. . . 

Certain inam land was acquired for a Municipal 
Council under tho Laud Acquisition Act and by sac* 
fossivo sales tho plaintiff bconine tho owner 
Ho contended that tho Government was entitled 
only to quit-rent as from the iHamdarand not ground 
rent: 

Held, that when tho land vested in the Government, 
it became ordinary Government property liable to 
assessment iu the fuinds of any person who might 



GENERAL INDEX. 


1C67 


Vol. XV] 


Land revenue—coLoid. 

afterwards become its occupier. If the plaintiff 
claimed to hold the land free from the paymeut 
of such assessment as the Government may fix, he 
must show some grant exempting him from the pay¬ 
ment of ihe ordinary assessment. The Government 
order conferring an absolute property on all transferees 
from a Municipality simply removed all the objections 
to the transfer on the ground that the transferor is 
a Municipal Council and did not grant to such 
transferees an exemption from payment of land 
revenue. Ciiallapalli Hanumanulo Pantulu v. 
Secretary of State, 11 M. L. T. 207; 22 M. L. J. 445 

376 

Le^SG. See Landlord and Tenant; Patni Lease. 

-Forfeiture condition—Election by landlord to 

avail himself of forfeiture, whether revocable — 
Subsequent agreement to revive the tenancy— 
Lessee again put in possession—Compensation for 
use and occupation 445 

- —- for more than a year—llogistration 830 

~ ■-Sale aud mortgage, difference between 

385 

-of salt-pan legal without Collector’s sanc¬ 
tion 830 

- Indefinite term — Heritabilitij—Inference from 

circumstances—Lease for hiiiUling and residential 
'purposes. 

A lease for au indefinite term is not necessarily 
heritable. 

But it is open to a Court to hold from the circum¬ 
stances of a particular case that the lease-hold inter¬ 
est was intended to be heritable. 

Where there is a leaso for building and residential 
purposes, in the absence of any intention to the con¬ 
trary, indicated cither in the terms of the grant or in 
the nature of the tenancy, the lease-hold interest is 
lioritable. Hari Lal v. Hop Manjori Burmoni 137 

Legral Practitioners Act (XVIIl of 
1879), s. 36 307 

■ — ■ - — - - S» 36— Toift— Inquiry to 

he tnade by Magistrate himself—Power not to be 
delegated—Evidence to be rccordt’d—Opportunity of 
crosS'Ciamination of witnesses to be given to alleged 
tout. 

An inquiry, under section 36 of the Legal Practi¬ 
tioners Act, must be made by tlie District Magistrate 
himself, and he cannot delegate las powers to any 
subordinate officer. 

The decision of a Court doteriniriiiig that a per¬ 
son is a tout must bo based on substantial legal evi- 
dence. 

The person against whom the cviiler.cc is <lir(*cted 
must have an opportunity of cross-e.xamiiiitig the wit¬ 
nesses. Hari Pada ilUKUEii.ii, In re, 13 Cii. L. •! .510 

654 

Letters of Administration. Pro¬ 

bate ANi> Ap-mimstration Act, s. h2. 

---t'oiirt-fee 62 I 

--- - not to 1)0 granted when 

proper remedy of potirioner is to lile regular suit 

to recover property 425 

Letters Patent, Cl. 12 955 

Licensor and Licensee, position of 385 


Lien-A greement to mortgage 206 

- ■ for Pleader’s fees 7^5 

Limitation —Action in ejectment by purchaser 
at patni sale 869 

- ■ --Application for execution of mort¬ 
gage-decree—Starting point 732 

-Application to set aside ex pirte 

decree 551 

-Claim for damages for wrongful 
detention of money 91 I 

-Claim for rent—Accrual of right 

393 

■ Decree obtained by person under no 

disability—Minor heir—Effect of subsequent dis- 
ability on the running of limitation 829 

—Dispossession of tenant by stranger 
—Tenancy from year to year—Abandonment by 
tenant—Ejectment suit by landlord against tres¬ 
passer 146 

——- Execution of decree—Decree for 

permanent injunction—Limitation 945 

“ ■- ■ Execution of decree —Twelve years' 

period to commence from the date when decree i.-i 
capable of execution 822 

. - -Hindu Law—Partition 

suit—Defence that plaintiff’s father had got his 
share and was expelled from family—Re-appear¬ 
ance of plaintiff iu village 184 

- ■ ■ — -Instalment bond--Default in pay¬ 
ment 856 

■-Joint family property passing to a 

stranger by sale 394 

- --Mortgage by conditional sale—Fore¬ 
closure 240 

-Suit for arrears of revenue payable 

or paid by lamhardar 733 

--Suit for pre-emption—Purchase pro¬ 
perty—Leaso to vendee 890 

-Suit for redemption of mortgage — 

Plea of purchase of mortgaged property by defend- 
ant —Onus of proving absolute conveyance 609 
- ■ -Suit for refund of tcroajasti 328 

■-—-Suit to set asido award 819 

" - . . —Suit to set aside ultra vires order 

517 

---Transmission of decree for execu- 

tion—Simultaneous or concurrent exocation bv 
Court which passed decree and to wliich it is sent 
for execution—Application to latter Court for exe¬ 
cution—Dismissal of petition —Subsequent applica¬ 
tion to Court which passed decree—Application to 
‘proper Court’ 738 

•Alienation by mother os guardian—Suit 
by son to declare it invalid —Limitation Act (XToJ 
1S77), Sch. 11, Arts. 44, 144. 

The period of litnitation for a suit for a declaration 
that a sale of the plaintiff's property by his mother as 
his guardian is not binding on him is throe years from 
the date of the })Iaintiff’s majority under Article 44 of 
the Limitation Act. Sivavadivelu Pillav v, 
PONNAMMAL, 11 M. L. T. 198; (1912) 1 M. W. N. 

22 M. L. J. 404. 355 

-- Mortgage by conditional sale _ 

Mortgagee entitled to but tiot obtaining possession _ 

Foreclosure ]>roecedings token after 12 yenrs—Suif for 

jtossession barred—Regulation XT// of IROC_ 

Limitation Act (XV oj 1877), Sc/t. II, Arts. 135, 144. 
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Limitation— contd. 


Limitation— concld. 


Ill a mortgage by couditional sale, the mortgagee 
was entitled to iinmediato possession but he never 
took jiossession under the mortgage. He did not 
take foreclosure proceedings under Regulation XVII 
of 180(> within 12 years of the date fixed in the deed 
of morignge for payment of mortgage-money. 

After the exjiiry of 12 years, he took foreclosure 
procceedings and then sued for possession as owner: 

Held, thsit the suit was barred by limitation either 
under Article 135, or Article 144, of Schedule II, Li¬ 
mitation Act, 1877. Nand Lal v. Goojar, 178 P. W, 
R. 1912 275 

.. ■ - Sole in c-rectiiion—Deposit of money 

hij nuction-pnrchaitey—hy judgment- 
dchtor to set aside sale—Suveess lu first Court - Sur- 
jilus sole-proceeds iaJicn owoij hy another decree- 
holder of jndymcnt-’dcbtot — Suhsc<iucnt reversal of 
s/ilc—Suit hy nnctioii-purchiiser for refund of money 
(igninst second decree-holdo—Limitation Art {KV of 
1877), Seh. H, Arts. 62, 97, 120. 

A suit brought by un auction-purchaser to recover 
money from the defendant who hii<l, after the sale 
and the deposit of the money in Court atid before the 
sale Avas set aside on n[>peal, attached that sum in 
execution of his d(*croc iigainst the judgment-debtor 
as representing the surplus sale-proceeds belonging to 
the oiiginal juciginciit-debtor :ifter satisfaction of the 
decree obtained against the ilebtor by tlio decree- 
holder, is governed by Article 120 of the second Sche¬ 
dule lo the old Limitation Act, 1S77, that is to say, 
th<^ period of liiiiHatiun is six years from the date 
^vhen ihc sale was set aside by the Appellate Court. 

Articles 62 and 97 contemplate a suit, brought by 
one of the contracting ])arties against the other to 
recover the mon<*y wliich has been paid at the sale 
which owing to the default on part of the vendor has 
become infructuous. A>irita Lai. Bagciii v. Joorn- 

I'RA Lag Ciiowpiipry 707 

—. .. ■ Suit to remove cMcronc/i»ic/d on public 

'tioij—Coiitinuimj cause oj nrtion—Suit to oust defen- 
itant from shamilat— Limit(tlion .Icf (KV of 1877), s. 
23, Sch. II, Aits. 32, 120, 142, 144, 14e>A. 

A suit for ejectment of a person from a specific 
lield is not brought within section 23 of the Limitation 
Act by the fact that the field has been recorded na 
]>art of a thoruughfaro and shumilut deh. 

Where in spite of an encroachment on a road, the 
road left is sujficicntly broad for the use of the public, 
llio encroachment cannot bo treated ns an interniptioii 
oi c-ascmciit giving a recurring cause of action i(f itic 
ill diem under section 23 of the Liiiiitation Act. 

A suit to oust the delciulant from a specilic portion 
of tlio shamilat dch occupied by him adversely to the 
vest of the proju’ietoi’s or to rtinove an obstruction to 
the enjoyment of the shamilat is governed by Article 
120 of the Limitation Act. Achak feiNiin u. Badjiawa 
8iN(.n, 132 P. W. R. 19)2 285 

■ v.i •/ for possession by auction-pur- 

chaser—Phiiiitlfi to prove his title leithin time — 

Burden of proo). 

In a suit the defendant cannot bo put to the defence 
of his title at all unless the plaintiff claims from the 
f’dui t the relief to which he is entitled within what 
the Lcfiislaturo has laid dotvn to be a suitable time 
with refeiciice to the fact.s of each particular case. 
bnoi.K SlM;ll V. HIIAOWANT {SiNt n, 10 A. L J. 13 10 


— — ■ --Sttjf by zemindar for declaration of 

title and possession or altei'natively for assessment of 
rent — Record-oj-rights — Publication, date of —Com¬ 
mencement 0 / period of Zimtfafion. 

On February 11th, 1895, the defendant set up a title 
before the Settlement Officer claiming to hold certain 
lands rent-free. No actual decision by the Settle¬ 
ment Officer tvas come to, but the Record of Bights, 
which was finally published on July 9ch, 1906,contained 
entries to the effect that the defendant was a settled 
raiijaf, and that no rent had been assessed in respect 
of those lands. A suit was subsequently brought 
within 12 years from the date of the publication of 
the Record of Rights, by the zemincinr for a declaration 
of his title and for Arbus possession of the lands or in 
the alternative for assessment of rent: 

Held, that the suit was not barred, as on the pub¬ 
lication of the Record of Rights, it was open to the 
plaintiff to rely upon the entries therein as a tacit 
recognition of his right to have rent assessed at any 
rate within 12 years of this date. Aman v. 
Birenura Kisiiorb Manikya Bahadur, 16 0. vy. JL 
929 

Limitation Act (XIV of 

1 ^ 12 ^ 240 

- r -(XV of 1877), S.5455 


- _ SS, 7^ 8 —Execution creditor 

—One of fieo execution creditors minor—Whether 
other can grant valid discharge—Limitation for peti¬ 
tion of execution— Execution—Limitation. 

A joint execution creditor is a joint creditor 
within the meaning of section 8 of the Limitation 
Act of 1877. 

Where ono of two joint e.xecution creditors is a 
minor, the other execution creditor w-ho is sui furis is 
not competent to grant a valid discharge so as to bind 
tho interest of the minor. Jac.arxath Singh y. Mo- 

HABiR Das 664 

_e a 


-S'ch. 11, Art. 10— Pre¬ 
emption —Property leaded to vendee—"Capable of 
physical possession” — Limitation—Herger -Res judi¬ 
cata— Estoppel—Suit for pre-emption—Plea of bar 
hy limilution —Suit dismissed as premature—Plea of 
Umitation in subsequent suit. 

When property sol<l is in tho possession of another 
person as lessee, it is not capable of being tsiken into 
lihysical possession by the vendee, and tho liiuilation 
for a lU’e-cmption claim runs from tho date of tho 
V(*gi&trat.ion of tho deed of sale. 

Hy a sale-deed executed and registered on tho 26th 
Juno 1897, A. purchased certain laud. Tho land 
conveyed by the sale liad already been leased 
to A. for nine years by a lease executed on the 9lh 
April 1895 and expiring on tho 5th June 1904. Tho 
sale-deed purported to take effect from tho expiry of 
the lease but did not reserve any rent to tho vendor. 

On 1st July 190.3, B. filed a suit for pre-emption 
against 4., who pleaded that the suit was time-barred. 
B., then, urged that tho sale only took effect from tho 
date of tho expiry of tho lease. It >vas tlien pleaded 
on 4’s. behalf that in that case tho suit was premature, 
and on that view, it was dismissed. 

On the expiry of the lease, B. again sued A. for 
pre-emption: 
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Limitation Act— (1877)—oontd. 


Limitation Act— (1877)—conoid. 


Held, (1) that there was no res judicata against A. 
as the decision in the previous suit merely amounted 
to this that on B.’s own contention, the claim then made 
was premature; there was no decision o£ the plea that 
the claim was even then time-barred or not; 

(2) that there was no estoppel by ^.’s plea in the 
former case as B.’s position had in no way been affected 
by it, for if limitation ran from the date of sale, the 
claim was then already barred ; 

(3) that if the lease did not merge in the sale, the 
present suit was barred under the 2nd part of the 
third column of Article 10 of the Limitation Act; 

(4) that if the lease merged in the sale, the posses¬ 

sion of A. was under the sale from the date of sale 
and on this view too, the suit was time-barred. Ram.ii 
V. Sheikh Mansur, 8 N. L. R. 68 890 

- Sch. IX, Art. 14 —Suit to set 

asido ultra vires order—Bombay Land Revenue Code 

(Act V of I87i)}, ss. 73, lai—Coiiector’s power to 

interfere xvifh private property. 

If a Collector purports to deal with land which is 
jjrimu Jacic the property of an individual who has 
been in peaceful occupation thereof and not of the 
Government, ho is not dealing with that land in his 
official capacity but is acting ultra vires. 

Article 14 of the Limitation Act, 1877, doss not 
apply to a suit to set aside an order which is ultra 
vires of the officer passing the order. Malkajeppa v. 
Secretary of State, 14 Bom. L. R. 332; 36 B. 325 


517 

■ &rt. IS— Suit for re¬ 
fund of tirvajasti 328 

-art. 32 285 

- art. 44 365 

-art. 62 707 

-art. 91 820 

-art. 97 707 

- art. 115 911 

-art. 120 285, 707 

-art. 135 240, 275 

-art. 142 285 


-art. 142 — rininHiVs 

pojj.scs.sjnji —Form of issue. 

In a suit for poase.s^ion niuh'r Artiflo I 12 of 

the Liniitatioii Act, 1^77, tho issue sliouM pi-opiu ly Im* 
“whether the phiintiff wus in possession within 12 
years prior to the suit.” ItWCACifAUiAK, hi re, (1HI2) 

IM. W.N. 175 190 

-art, 144 240, 

275, 285, 365 
___art. 146A 285 

_ art. 147 240 

- art. 164 — [..i/niffttion 

Act ‘IX oj 10U>), .ieh. 1. Art. \(]l—a.’t.eoil 

Act (X of 1h;»7), <. —Limitafi^^n—K k parte derrce, 

application to a.>ide. 

If the right of a di-lfii<lant to make an applica¬ 
tion to set aside an cr part-' (h'eree, on the ground of 
non-service of sumitiotss on him, was lost under the 


provisions of Article 164, Schedule II of the Limitation 
Act of 1877, long before the passing of Act IX of 
1908, the provisions of Article 164 of Schedule I of the 
Limitation Act of 1908 cannot revive the ri"ht 
for section 6 of the General Clauses Act, 1897 *disl 
tinctly provides that the repeal of an Act would 
not have the effect of reviving any right not in force 
or existing at the time the repeal was made. NfiPAr, 
Chandra Rot Chowdiiury v. Niroda Sondabi Giio.sb' 
39 C. 506 ‘ ’ 


Limitation Act (IX of 1908), ss. 4 

31 ( I "Prescribed" meaning of, ins. 4—Oeneral 

Clauses Act (IX of 1897), s. 10. 

Where a suit, to which the two years’ period of 
grace provided for by section 31 (1) was appealable 
was instituted on the 8th August 1910, the 7th Auo-usb 
1910 being a Sunday, the suit was not barred bv 
limitation. ^ 

Although in such a case the limitation would not be 
saved under section 4 of the Limitation Act, yet it 
would be so under the provisions of section 10 of the 
General Clauses Act. Rahmatui. Fatima v. A.shrap 
Ali 


-s« 5 

■ S. 5—Appeal—Decision of two 
cross-appeals^Two decreesframed-Appellant believ. 

ing in the existence of only one decree—Appeal filed 
against one decree only—Sujficieht cause. 

Two cross-appeals were decided by an Appellate 

Court and two separate decrees were framed one in 

respect of each appeal. A second appeal ’was filed 
Hi respect ot only one decree 

The framing of two separate decrees in the lower 

Appcdlatc Court was quite tmneccssarv and the annel 
laut in the second appeal was naturally misled ^ intn 
thinking that only one decree had been drawn nn and 

lie consequently appealed from one decree- 

Held, that the appellant had sufficient cause withi,, 
tlie meaning of section 5 of the Limitation Act for 
not lihng the appeal as to the ctlier decree within tho 
pi escribed period of limitation and should be uIlowoA 
to hie a copy of the other decree. JJhan SiNnr 
Kahn Sinoh, 191 P. W. K. 1912 140 

, 1 r'T~ 12— PriVi/ Council 

Appcah-Ajy2dication for leavc-Alloteance of period 

mruj ied in obtaining copy oj decree—Date of siqni„a 
dcrrcc—Delay for n-hich a^iplicnnt not responsible— 
Application for eopy »iade nftcr ju riod of limitation 
had erpned —Misted by Fall Bench ruliny—Sam 
en nl cause for delay in Jilir.g application. 

8<c»ion 12 of the Limitation Act.lOOH, has been 
made applicable to applications for leave to ani>c-il 

to His Majesty in Council. Tlierefore, allouance 
must now be made for tho period occupied in obtain 
inir a C(»py of tlie decree. 

'I bere is no rule in the High Court providjnr, thaf 
the Judires shall, at the lime of signing decree's 
note the date on which they sign .so that in f-w-fc 
there is no .Ichnife record from which (he .Into 
■wlieii a .lecreo is signed can be accurately ascertain. 

Tlie principle underlying section 12 is tint tie 

applicant is only entitled to bo excused for a dol-iv 
for which In* was not liimseJf responsible. 
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Limitation Act— (1908)—contd. 


Limitation Act— (i908)—confcd. 


A judgment of tlie High Court against which the 
applicant sought to appeal to His ilajesLy in Conncil 
wasdeliverod on July 7, 1011. TheappHcant stated on 
affirmation in an affidavit that the decree was signed 
by the Judges about a montli after the date of 
the judgment and received by the Peshkar from 
the Bench Clerk on August 8, 1911, and it was not 
till then that the decree was available for copying. 
Application for a copy of the judgment and decree of 
the High Court was not made till January 26th, 1912, 
that is to say, more than G months after the date 
of the judgment, and the copy was delivered on the 
same da}'. Application for leave to appeal to His 
Majesty in Council was then made on January 30th, 
1912: 

Held, that the applicant, having failed to apply for 
a copy of tlio judgment ami decree within the period 
of limitation, cannot be allowed to say that he was 
prevented from tiling the ajiplication in time by reason 
of the fact that the decree >vas not signe<l and that, 
tlierefore, ho was not entitled to a deduction of the 
])eriod whicli expired betsveen tlio signing of the judg- 
merit and tlie signingof the decree. 

But as there were grounds to supjiort the contention 
of the applicant that lie was misled by the Full Bench 
ruling in Baui Mudituh Mitter v. Matungini 13 C. 
104, the High Court, under sections of tho Limitation 
Act, 1908, admitteil the application. IIarisii Cijandra 
Tkwaki V. CiiANiiruu Co. Ln., 30 C. 76(5 59 

— - SS« S) 14 — Prohafo — Re- 

ccircr, npiyoiuhnmt t'f—^Appcnl to Divtsiouol Court— 
Siibscgucnf nppcol to High Court — Su.Qieient cuusc— 
K.rrluifion of tiuie—Minorifg of nppellnut, effect of. 

In an a|i]>lieation for grant of Probate of a Will, a. 
B('C('iv(‘i' of the proper'ty of the deceased was appoint- 
<'d by tlie District Jmige. Against this order, an 
appeal was preferred to the Divisional Court which 
retui-iied tlie appeal for presentation to tho High 
('ourt. When the ajiptuil was jiresented to the High 
Court, till' pei’iod of limitation had c.xjiirod but tlie 
ajipellaiit, wlio was a minor, sought (lie benelit of 
seorioii 5 of the Limitation Act: 

//(/((,(1) that as Si'ctiSo of the Probate and 
Allministration Act clearly specilied tho High Court 
as the Appellate Court, the appeal was bled iii tho 
Divisional Court by carolessuess and not by mistake 
of law; 

(2) that th(‘r<' was no sufllcicnt cause for not filing 
the appeal in the High Court witbiii the time pros- 
erihed; 

(3) that the time taken aiiin tho Divisional Court 
could not be excluded; 

(4) (hat the fact that tlio appellant was a ininor 
did not justify exten^ion of the period of liniitntioii, 
IIaUNAM IvAl'K r. SoHAN' SiNoi!, 2Uo P. W. U. 1912 

170 

- S. S —Mluors'tipplicatiou asking 

III },e brought on the record os legal representotiees — 
{'iril }*roeedur<' Code ('.let I' of 1908.^, ft. XXII, r. 3 
— All the I'gol rejucsentotires need not apply 
'it.iuHy. 

«)i der \ X 11, rule 3 should not bo construed to mean 
that no ajiplicalion should be entertained unless it is 
nunle by all the h*g.al re^presentatives of the deceased, 
as this would sometinu’s be impossible, especially 
wiihiii the pieseribcil time. Where possible, all tho 
legal M'jn-esentatives should so apply, but an applica¬ 


tion by a legal representative is sufficient for him to 
be made a party. 

By virtue of section 6 (1) of the Limitation Act, an 
application by a minor to be substituted as legal re- 
presentative of a deceased party is valid if made dur¬ 
ing tho period of his minority. Ma Sein Hnyin v, 
LurcHMAN Chetty, 5 Bur. L. T. 77, 6 L. B. R. 52 

366 

-s- 9 829 

--S. 12 59 

-*2, cl. (2), Sch. I, 

art. 173—Civil Procedure Code (Act Vo/1908J, 

0. XLV—Privy Council—Application for leave to 
appeal—Time for obtaining copies of judgment and 
decree, whether to he excluded. 

Clause (2) of section 12 of the Limitation Act 
of 1908 applies to an application for a certificate 
under Order XLV of the Civil Procedure Code, that 
is, the time spent in obtaining copies of tho judgment 
and decree of the High Court is to be excluded 
in computing the period of six mouths within which 
an application for leave to appeal to the Privy Council 
must be presented. Eastern Mortgage Co. Ld. v. 
PuRN'A Chandra Sarbagna, 39 G. 510 497 

-^s. 14 170 

-s. 19 —Acknowledgment, es¬ 
sentials of. 


For section 19 of the Limitation Act to apply, there 
must be a distinct acknowledgment of an existing 
liability or jural relation. A. P. S. V. Firm v. Shree 


Sakatl'lla, 5 Bur. L. T. 81. 363 

- --S* 23— Continuing wrong— 

Infringement of trade-mark 116 

-s. 28 24 

-s. 30 240 

---—-s, 31 222,851 

-s. 31(1) 439 

-Sch. I, Art. 35 240 

-art. 47 24 


-art. 75 — Instalment 

bond —Default of payment — Waiver—Limitation. 


An instalment bond provided that in case of default 
in payment of any instalment, the whole amount of tho 
bond should bo paid at once. None of tho inslalments 
were paid. Tho creditors, after the lapse of more than 
3 years from the date of the first default, brought a 
suit to recover some of the instalments: 

Held, that, in tho absence of waiver, the suit was 
barred b 3 ' limitation. Chandan Singh v. Bidta Dhar 

856 

---art. 85 —Mutual open 

and current account. 

There was a contract between plaintiffs and de¬ 
fendants that the former should purchase grain for the 
latter and store it in their godown, that tho de¬ 
fendants should pay interest on the outlay, make a 
deposit to cover losses and that the defendants should 
bo entitled to an^’ profits that wore made upon the 
ro-salo of the grain by tho plaintiffs; 
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Held, that tbo transaction was a mutual open and 
current account and tho limitation began to run at 
the close of the year in which the last item was en¬ 
tered in the account. Sheo Partau Singh v. Brij 
K isnoRB 


Sch. I, Art. 120 —Declaration 


of title merely ancillary to main relief 


arts. 127, 144 — 

**Sharc'*, use of, in Art. 127— Joint family property 
passing to a stranger by sale. 

One S. owned a 4'aima share in a village. He died 
leaving a widow, P., and three sons, G., T). and B. G. 
died leaving a son T. whoalso died leaviugno issue. On 
5th January 1893, D. and P. as guardian of her minor 
son B. executed a deed of sale in respect of the 4-anna 
share in favour of the defendant-appellant. The 
vendee had been iu possession of the share ever since. 
On 11th September 1909, B. instituted this suit to re¬ 
cover possession of the wliole share conveyed by the 
sale-deed of 1893 on the allegation that tlie sale was 
made for a Hetitious price without any legal necessity 
during his minority. 

It was found as a fact by the Courts below that the 
])l:iiutiff had failed to j)rovc that ho came of age 
witliin three years before the institution of the 
suit: 

Held, that* the case was governed by Article 144 
and not Article 127 of Schedule I of the Limitation 
Act. 

The word “share” in Article 127 is used as a 
verb and not a noun. The suit contemplated by 
Article 127 is a suit by a member of a joint family 
ugaiust other members of the joint family to be 
restored to joint enjoyment on the allegation of 
having been unlawfully excluded from it. The 
Article does not apply to a suit where the alleg¬ 
ed joint family property has passed by sale to a strang¬ 
er. Eishesiiar Tkwari V. BisitEsHAR Dayal, 15 (). C. 

Ill 394 

-art. 132 851 

-art. 134—s»ts for rc. 

demption of inortgage—Plea of purchnae of mortyoyed 
property by defendant — Cans of proving absolute <*o«- 
veya nee-^Limitation, 

In a suit for redciiiptioii of a mortgage, where the 
defendant pleads that lie purcliubeti not the mort- 
giige interest bub tho property absolutely from the 
mortgagee and claims the benelit of Article 134 of 
the Liinitatioii Act, tho onus i.s on the <lefendat)t 
to prove an absolute purchase atlirmatively .'iiid 
not on tlie ])laiiitiff to prove that IIk.* mortgagee 
did not purport to tran.'^fermore than his mortgage 
interest. Vkkkauaoka Tkvan v. Vi:KKAn’A Tkvan 

609 

--arts. 139, 140, 

I 42, I 44 — Landlord and tninnl — Iji':pi>S!<e-'<.<ton 

of tenant by striiiu/n—Jrnnney from year io year — 
Abandonment by tenant — l\/e •tment .'•'(</ by Inniihjrd 
ayuinst tn’sp<i.<:*er L>niilalloii 

Whore a tenant, niiown^ h"ldin'_.' land as a ten¬ 
ant from year to \ear, was di.'possessC'l by a stranger 
who, from tin* date of liispossessitjii, claimed to hub! 
absolutely against both landlord and tenant, the land¬ 
lord must sue to eji ct tbe trespasser before tlie ex¬ 
piry of 12 ytars Item the dale of sucli ilispossession, 


Limitation Act— (i9C8)-coucid. 

especially where tho land has been abandoned by the 
tenant more than 12 years before suit. 

Per such a suit, tho cause of action does not arise 
on the day when tho landlord gives notice to the 
tenant to quit. 

Per Abdur Rahim, J.—Quaere:—Whether, when land 
is m possession of a tenant, the term of whose lease 
is outstanding, and such tenant is ousted from posses- 
sion by a trespasser, lime will not run against the 
osvner until after the expiry of tho term ? 

Per Sundara Aiyar, J .—Possession held by a person 
must be held to be in his own right even in cases that 
arc governed by Article 144 of the Limitation Act, in 
the absence of any evidence to the contrary or any 
relationship between the parties or other circumstan. 
ces that would throw on him the onus of proving 
that he intended to hold possession in denial of the 
owner’s right. 

Article 140 of the Limitatioa Act does not apply to 
a suit against a tenant, as Article 139 provides 
hniitatiou for such a suit. The iafcrence to bo drawn 
from Article 140 is, that in a suit aj^ainst a tres* 
passer by one who had leased his laud to a tenant, 
limitation is not postponed necessarily until his 
estate falls into possession. If the trespasser asserts 
onlya right of teuancy, then, no doubt, limitation 
would not commence against tlie landlord until tlie 
tenancy (if his light to it is complete) has como to an 
end. If he has not acquired by his adverse possession 
the right of a tenant under the statute, then Article 
144 would be applicable, his possession being regarded 
as adverse to the lessor only when tho latter’s "estate 
falls into possession. 

As again.<!t a stranger, the landlord is entitled to 
recover possession oven though his tenant’s lease 
has not been terminated, an<l wlicm tlie stran-'cr 
jiurports to hold absolutely and not bv the 
acquisition of a prescriptive title as against tho 
tenant, tho landlord’s cause of action arises on tho 
date of the disposse.ssion of the tenant. 

Article 140 of tho Limitation Act applies to suits by 
rcmaiuder-mcii and reversioners against all persons 
including trespassers .and not merely against persons’ 
holding a limited estate, on tlie expiration of which 
the remainder or reversion falls in. A.mhalava.va 
C iiEi rv V. Si.vuAui ELL- Odavak, (1912) 1 M. w! X 


Ul39 


- art. 140 

- art. 142 

- art. 144 

- art, 148 

- art. 164 

- art. 179 

- art. 181 
art. 182 


146 
146 

146, 945 

146, 
394 


551 

497 


Lunacy Act (XXXVof 1858), s. 9-L,n,„. 

fir .<eslatc~Ai'potntment ••fmnnager—CourtvfiVardM 
Jailnre to assume soprrinfendcncc of (/« estate of 
lunalir, . uect of-i'.nardian of property, appointment 

Of. 

Wl.oreapmson, possessed of landed estate, was 
declared b; the Jdistrict .1 ijilge as of unsound mind it 
was not necessary f..»r the Judge under tho provisimis 
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of Act XXX.V of 18r»8 to inquire from the Court of 
Wards wlicthcr it would assume the manag^eraent of 
estate and only in case of refusal by that Court to 
appoint a manager of the lunatic’s property. Tho 
appointment by the Ciril Court of a manager of a 
lunatic’s jiroperty is valid, until the Court of Wards 
avails itself of its power of assuming the management 
of the estate. Jai Kaj Kunwar v. Dwarka Puashad 

Panije 265 

madras Court of Wards Act (Mad. 

Act I of 1902), s. 63 —Zemindar, W<ird of 

Court— Ward, trn!>tcc of teinjile—Appointment by 
Court of Wards ol manaycr to diicharyc trustee’s 
duUcsSaspcnsiou bij manoycr of temple urchakus— 
Liabilitij of minor truster for acts done by the 
ma uaycr. 

A inanagor, appointed by the Court of Wards, under 
soctiou 63 of Madras Act 1 of 19U2, to discharge the 
duties of a temple trustee, for and on behalf of the 
minor ward, wlio is the trustee of the temple, is 
empowered to suspend or dismiss temple servants and 
orchal:ns, who are bound to obey Ins orders. 

A minor trustee is not liable for acts done by tlip 
orticer appointed by the Court of Wards under the 
statutory authority conferred by section 63 of Madras 
Act I of 1902. Oovi.NDA Iykng.vk v, Kagunatiia Uo- 
RAISI.NGAM 902 

Madras District Municipalities Act 
(IV of 1884), s. 279 376 

Madras Estates Land Act (I of 

1908), s. 3(e)- Inam idllage carved out of a 

jiermaficntly settled esfafe —Applicability of the Act. 
'J’ho provisions of Madras Act I of 1908 apply to 
an loam village carved out of a permanently settled 
estate, which was owned by certain ^Ij/m/iarcimdurs 
and was afterwards purchased by the zt-mjadar, Nara- 
yanasawmi N.viuv r. (iaxoadharam 784 

-ss.3(II), 19,77, 

189 — Rent, suit foi — Landou'ticr’s ju'ivate land — 
Jurisdiction of Civil Courts. 

A suit by a landowner against his tenant for rent 
ill respect of his kamatam or private lauds {i.e., lands 
not coming uniler tho heail of ‘ryo^t’ lands, as defined 
in secliuii 3, clause 10 of the ^ladras Estates Lund 
Act), must be instituted in the Civil Court and not in 
the lleveimc Court. Pai.aoani Sreekamula v. Ven¬ 
kata Kanuayva Ai’I’A Kow, 12 M. L. T. 117; 23 M. L. 
J. 241 124 

-— -S. 6—llyot i'« possession — 

prior possession of aivilhei person for 12 years. 

When a person disposscses anotlier from land, of 
which tho latter was in possession for the statutory 
jiuriod ami acquired a prescriptive right, he cannot 
resist a suit for possession simply because he hap¬ 
pened to be in pos.session at the time the Estates 
Land Act came into force. 

Tlic object of section 6 of the Act is only to confer 
uii the tenants in possession as against the landlord 
ail occupancy-right. It is not intended Co destroy 
tl.c uccupancy-rigiit which vested prior to July lUOH, 
in favour of another person wrongfully in possession 
in .Inly 1908. Maiiaha-fa or Vizayaxagara.m v. Maiias- 
WAIIAM ilA.MAlJUAORAAYA, 11 M. L. T. 256; (1912) 1 

M. W. N. -103 397 
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Madras Estates Land Act —OOQCld. 

- S. 19 124 

-S. 53 393 

- SS. 77, 189 124 

Madras Forest Act (Mad. Act V of 
1882), Si 26, rr. & Sinti S— Charge under 

rule 8 -Omission to state that the place front where 
accused cut free was ’'reserved forest”—Material 
defect. 

A charge framed under rule 8, section 26 of the 
Madras Forest Act, must clearly state that the place 
from where tho accused cut a tree was a ‘reserved 
forest.' The omissiou to state this is a material defect 
and vitiates the trial. Govixda Rbddi v. Emferob, 
13Cr. L. J.504 648 

Madras Irrig'ation Cess Act (VII of 
1865) 328 

Madras Land Encroachment Act 
(Mad. Ill of 1905), S. 14 -Suit for refund 

<f penal assessment levied—Party aggrieved—Cause 
of action—Notice by Qovernmenl, whether cansiitutes 
cause of action—Proof of possession—Presumption ns 
to prior possession. 

Under Madras Act III of 1905, section 14, tho ^uso 
of action arises when a party deems himself aggrieved 
by the levy of a penalty or by eviction or forfeiture, 
that is, on the date of the levy of the assessment or 
penalty or of tho eviction or forfeiture. A mere pre¬ 
liminary notice given by Government before oxer* 
cisiiig these powers under tho Act cannot be regarded 
as a proccedinjj by which a person is “aggrieved . 
Tlie notice itself is no grievance and cannot be the 
starting point for the computation of limitation. 

When possession for a certain period is shown, it 
will bo open to a Court deciding the facts to prove 
that possession prior to that period was also in the 
party whose subsequent possession is proved. Nara- 
yaxa Pillai V. Secretary of State, (1912) 1 M. W. 
N. 703; 12 M. L. T. 165; 23 M. L. J. 162 257 

Madras Motor Vehicles Act (1 of 

1907) — Motor rules, Rule No. 9—Omission to blow 
the horn at turning — Negligence, 

An omission to sound the horn, Avhen a motor car 
driver” goes from the right side to the wrong side of 
tho road for the purpose of turning, which causes a 
collision with another vehicle, constitutes an offence 
undor Rule 9 of the Uules framed under tho Madras 
Motor Vehicles Act, 1907. Ratunam v. Emferob, 
(1912) 1 M. W. N. 53.4; 13 Cr. L. J. 487 487 

Madras Rent Recovery Act (VIII of 
1865) 432 

-s. 7 393 

Madras Revenue Recovery Act (II 

of 1864), s. 59 —Demand by Qovernmenl— 
Madra.s Irrigation Cess Act (Mad. Act VII oj 1865^— 
Tirvajasti ieried under the Act, suit for rejund of 
—Limitation Act (XT oj 1877), Sch. II, Art'. 16. 

A inero demand by Government purporting to be 
made under tho Madras Revenue Recovery Act will 
not make section 59 of the Act applicable as amount¬ 
ing to a proceeding under tho Act. 

A suit for the refund of tirvajasti, levied under tho 
provisions of tho Irrigation Cess Act, is governed by 
Article L6 of Schedule II of the Limitation Act (XV of 
1877/,and iiotby section 69 of the Madras Revenue 
Recovery Act. Ravula VEXOAtA Rbddi v. SECB^^jf 
01 State 32Q 
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mahars In Berar— Righb to carcases 567 
IVlain'tcnance> See Muhammadan Law. 

“* ——^-Hnsband and wife 603 

' ■ —Impartible estate—Remoteness 

of relationship 412 

IWalabai* Law and UsagfG — Demise~Demise 
by junior member of Tarwad—Onus of proof that 
demise was on behalf of Tarwad. 

There is no presumption that when a junior mem* 
ber of a Malabar tarwad makes a demise, he does so 
on behalf of the tarwad. The onus of proving that 
he acted on behalf of the tarwad lies on the party 
affirming it. Ettakkamana Manholi Govindan v. 
Amaya Mangalath Putuia, (1912) 1 M. N. 821 

*03 

;—"— -Nambudris —Affiliation by 

illom consisting of one male and two Jcmales^Issue 
begotten by another lllotnforihe first inom—Status 
of female issue of the offspring. 

According to the usages among the Nambudris of 
Malabar, the members of an Illom consisting of one 
male and two females cannot validly affiliate another 
by requiring a member of another Illom to marry 
and beget issue for the first Illom unless he or the 
lady proposed to be married to him is previously 
m jde legally an heir of the aforesaid Illom. 

The female issue born of tho marriage would be 
validly affiliated if the said condition is fulfilled. 

Qniere:—Whether the affiliation is valid without 
tho said condition precedent? Tachooe Poonkuzhi 
ILLATH v. Nicholas, (1912) 1 M. W. N. 728j 23 M. L. 
J. 165 IQQ 

Malabar Tarwad —Possessiotif suit for, by a 
member-^Subsistence of mortgages on property — Whc- 
th^ plaintiff should first sue to set aside mortgages — 
Right of junior members of a Hindu family. 

A junior member of a Hindu family or of a Mala¬ 
bar Tarwad need not, in the first instance, sue to set 
aside all alienations made by tho manager or Karna- 
van before suing to recover possession of the property 
alienated by him. He may sue to recover possession 
on his title and will be entitled to recover such pos¬ 
session if tho defendant does not prove tho validity 
and binding effect of the alienation on tho plain¬ 
tiff. 

Where a junior member of a Tarwad sued to re¬ 
deem a mortgage, ignoring the subsequent mortgages 
created on tho property by the Kaniavan as not bind¬ 
ing on him: 

Held, that the suit was maintainable and that tho 
plaintiff was not bound to sue to sot aside tho later 
mortgages. Mandotii Vketil Cii.vri'AN y. Putiian- 
PORAYIL Ranu 587 

Malicious prosecution —Suit for damn"es 

against Secretary of State 955 

IVIalikana) suit for — (JulcnluHon of malikana _ 

Burden of proof—}*revtOiis litignlion hctiocen parties 
Decision o/i imxed que^ition of fact and lazi\ binding 
though erroneous —Kes judicata—I/itcrcst on arrears 
of malikana— Damage for wrongful detention of 
money—Limitation Act i K.V of lUll), Sch. II, Art. 
115—r/-a/u.,/t>r of Property Art (IV of , s. 90— 
Decree, jwrsonat, when to be aiodo. 

In a suit for recovery of a sum of money claimed 
us malikana, the burden lies upon the plaintiff in tho 


Malikana — concld. 

first instance to prove the amount of tho net assets 
of the estate, with reference to which malikana is to 
be calculated. The burden is discharged on the pro¬ 
duction by the plaintiff of a judgment in a previous 
litigation between the parties in which it was deter¬ 
mined that the net assets amounted appi’oximately to 
a certain sum. Tho onus then shifts to the defend¬ 
ant to establish that since the date of the decision 
in question, the condition of the property had 
deteriorated and that the assets at the present time 
are smaller than at the time of tho previous 
litigation. 

In a previous litigation between the parties, it was 
decided that tho defendants were not entitled to 
deduct the Government revenue and the cesses but 
only the collection charges from the gross income of 
the estate in order to determine the net assets upon 

which malikana W’as to be calculated; 

Held, that this being a mixed question of fact 
and law, the decision upon it, though erroneous, 
was binding upon the parties and their successors. 

Although interest on arrears of malikana can¬ 
not be claimed under the provisions of the Interest 
Act, because the sum which the plaintiff seeks to 
recover is not due under a written instrumeut, nor 
has there been a demand of payment in writing, yet it 
is open to tho Court to make a decree for damages 
for wrongful detention of the plaintiff's money. 

The limitation applicable to a claim for dama¬ 
ges is that provided by Article 115, of the 
Limitation Act, and the plaintiffs are entitled to 
damages upon each annual sum in arrear only for 
three years antecedent to the suit. 

A <lecree, antler section 90 of tho Transfer of Pro¬ 
perty Act, cut! only bo niado after it lias boon found 
upon tlio s.ale of the hypothecated properties that the 
judgment-debt has not boon satisfied thereby. Till 
that stage is reached, no question of a personal 
liability arises. 

Therefore, at the preliminary stage of the suit, no 
personal decree can be made in favour of tho plaintiff 
in addition to the decree for sale of the hypothecated 
properties. Moua.maya Prosad SiNtiU v. Ram Khkla- 
WAN SjtMJII, 15 C. L. J. 91 I 

M&ndftinilSj High Court’s power to issue, on 
public officer | 

Marriag'e —Man and woman cohabiting contiiiu* 
ously — Kecognitiou of children as legitimato ' 
Presumption of marriage not to be displaced by 
unsatisfactory evidence of marriage hold manv 
j-curs ago, but only by conclusive evidence 328 
-Proof of 813 

Master and Servant — Pleadings — Point 

pleaded hut not put in issue—Evidence adduced on, 
the point—Reliance on the point—Construction of 
doruuient — Hardship—One part repugnant to another 
— "(!uaranfce,'‘ meaning of—Facts justifying dis- 
missal - ]Vaiver of right to dismiss—Agreement to 
supply irork daring period of service—Provision of 
dismissal on notice — Wrongful dismissal —Conversion 

— Measure of damages—Act of God, irhen an excuse 
—Contract Act flX of lS72J,ss. 39, 73. 

In an action for wrongful ilisuiissal of :i servant 
the defendant, the uiasler, pUuilcd fraud, general 
misconduct, negligeuco and breach of contract on tliy 
part of tlie servant. 
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Master and Servant—contd. 

The lower Court framed a general issue as to the 
pistification for dismissal, in which the question of 
negligence and broach of contract was not separated 
from tho question of fraud and misconduct. The parties, 
however, produced evidence on all the points. On 
appeal, the allegations of fraud and misconduct were 
aljundoned by the master and ho sought to rely only 
on negligence and breach of contract by the ser¬ 
vant: 

Held, that the master was entitled to drop the 
allegations of fraud and misconduct and rely entirely 
on negligence and breach of contract. 

The object of any system of pleading is that each 
side may bo made fully aware of the questions that 
are about to be argued in order that eacli may bring 
forward evidence appropriate to the issues. 

No (juestion of surprise arises if a point is covered 
by the pleadings and evidence ia adduced by both 
aiilcs regarding it, although no issue on the point has 
been framcul by the lower Court. 

'I’lie ordinary meaning of the word “to guarantee” is 
to ■i)roniise’ or to ‘undertake.’ 

The argument ah inconvenienti is only admissible in 
the construction of an agreement where the meaning 
i.s obscure. A possibility of hardship to one of tho 
parties under an agreeuicut cannot be allowed to 
obliterate tlie terms of such agreement. 

If there are two clauses or parts of a deed repug¬ 
nant to each other, the first will be received and tho 
latter rejected unless there is some special reason to 
tlio coulrnry. 

When a man c'nooscs to answer for tho voluntary 
act of a third person, he is held to warrant his ability 
to procure that act. > 

Where the master does not repudiate a contract 
whicli has been broken by the servant, but merely 
intimates that he would claim damages for the breach 
of contract and allows tlie servant to continue to per¬ 
form hi.s part of tho contract, such conduct amounts 
to a waiver of tl»o master's right to repudiate tho 
cojitract. 

Onlinarily, it is not necessary tl»at a servant should 
l>u ilismissed by bis tnaster for a valid reason; it is 
.“sulHeicnt if a valid l eason in fact exists, oven if the 
ma:>ter bo not aware of it at tlio time of the dismissal. 
Hut this rule lias no application to a case where the 
master has knowledge of the facts constituting the 
justification for the dismissal, and deliberately con¬ 
dones them ami waives his right to tlismiss thii 
servant on account of tliem. 

An ngreoment to retain or employ a servant does 
not involve an umlortaking to supply wox*k unless 
such un umlorfaking is expressly contained in or must 
bo iiecossarily inferred from tlie whole of the terms 
of tlioagrocmont. But a comrnct, in whieli the ser¬ 
vant is engaged for a definite period and is to be pai<l 
bv wages estimated with roferenco to bis work, does 
oi ilinarily involve an obligation to supply work and 
tills iiifci enco Is stronger if the contract eoixtains a 
stiiuilation providing for dismissal by giving a specified 
li ngtli tif notice. 

In acti<ins for wrongful dismis.sal, the general rule 
is tliat tlu‘ plaintilT mayrciaivor dnmagesfortbe whole 
miex)>ii< d jieriod of service. ^Vllcrc, liowevej*, it is 
juiivided that the ag-reemont may be terminated at 
aneailiei- dale by giving previous notice, the ]iarties 
ir.av reasonably be- held to have contemplated the 
lime limit of the notice us uttuebiog to any liability for 
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Master and Servant— conoid. 

wrongful termination of the agreement. In such cases, 
the damages for wrongful dismissal should be limited 
to the period of notice required under the agree¬ 
ment. 

Where the law creates a duty and a party is dis¬ 
abled from performing it, without any default of his 
own, by the act of God, tho law will excuse him; 
but where a party by his own contract creates a 
duty, he is bound to make it good, notwithstanding 
any accident by inevitable necessity. 

Tho ordinary measure of damages in an action for 
conversion is the market-value of goods at tho time of 
the conversion. Jacob Elias Sassoon v. 
Kai-ian, 5 S. L. R. 192 75/ 

MaStCI*’S liability for excise offence committed 
by servant lUU/ 

Memorandum of obJcction-Da^^^i/cs 

claimed bh only one of objectors—Common basts oj 
claim—Award oj damages to all. , 

Where in the memorandum of objections put in by 
tl,o respondents-plaintiffa in an appeal, only 
tia claimed damages for an infringement by ‘ho .de- 
fendants of a right common to all the 

Held, that damages could ho awarded to all the 
nlaintiffs as the basis of tho claim was common to 
Siom all. SOMA BAtLACUAaun n, THiaoveNK^AT*^ 

CHARIAR 


Mcrg’cr—Furchaso of jiroperty—Lease 

iVl£>Gn^ nrOfItS* application Jor assessment of— 
.?n la eJt-L,nieeal of application for 
di’fault-Fresh application, if may be made-Applt- 
ca tion for restoration—Proper course to follow. ^ 

An nnulication for assessment of mesne profits, is 
an application in the suit, although section 244, clauses 

{fi ) and (b) of the Civil Procedure Code of 1882, directs 
that an application of this kind when made should be 
entertained by the Court in its execution depart- 

"'^herofore, such un application cannot be entertain¬ 
ed as one for execution of the decree whore a siiniJar 
application previously made had been dismissed for 

the default of tho plaintiff. 

But the jdaintitf is entitled to make an application 
for tho restoration of the application which was ais- 
missed for default. DpKaNPRA ChaaNURA Singh g 

SAKiitCiiANU ^ 

hosts jot asscssfnsnt 

Priuciple^-Wfiat dejendant tjot, not wlutf plaintiff 
lost—Civil Procedure Code (Act V of 1908^, s. 2, sub- 

In^issessing mesne profits, tho Court should take 
into consideration what the defendant made, not what 

**'Th!r”dci-Teo-*hoUler had let certain laud out to 
tenants which during the period of dispossession was 

to what tho judgment-debtor gamed by the culti- 

vnlion of the laud, not according to aITokup 

bolder lost by being deprived of rent. AndkUJ. 

Chamika CiiAKUAVABTi f. Nahin Chandra Bosk 
Minor applying for Succession Certificute 

-^‘Guardian-Contract by guardian - Su^ ou 


such coutract 
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Minor— conoid. 

-Guardian ad litem or next friend of minor, 

whether can make application without leave of 
Court, or whether he can ngiee to be bound by oath 
of the other party without such leave —Leave to be 
expressly recorded—Effect of absence of such leave 
—Agreement void against minor but only voidable 
against other parties—Minor—Duty of Court I @ I 

-Sale by de/acfo guardian of minor—Valid 

nccessitj’, whether justifies alienation—Benefit to 
minor 576 

- - Absence of order appointing guardian ad litem 

— Irregularity—Minor properly represented in a suit 
—Effect of decree in such suif^ 

A decree against a properly represented minor is 
binding upon him, but if he has not been properly re¬ 
presented, the decree is a nullit.v, and a claim brought 
to have it declared that tho deoreo is a nullity is 
s iperfiuous. 

The absence of a formal order appointing a guar¬ 
dian Ltew is a mere irrogiilarity. POKHPAL SlXUH 

y. OnifiDU SiNou 903 

- Proper guardians appointed — Negligence of 

guardian, effect oj, on decree. 

Where a minor was represented in a suit by a duly 
constituted guardian and by a person who could leg¬ 
ally act as such, he is as much bound by the decree 
passed in the suit as he would have been if he were 
of full age. 

If the guardian neglected to support the case of the 
minor but there is nothing to show tliat he did so 
deliberately, that circumstance alone would not en¬ 
title the minor to avoid the operation of tho decree. 
Chan’dau Skkiiar Tkwari V. IUlakdrar DruEv. lo 
A. L. J. 149 61 1 

— —- Sale of minor's property by step-mother—Prior 

uxortij(tyf-~Jlencfit. 

Whore the step-mothor ofa minor, in order to dis¬ 
charge a mortgage by his fathei*, sold tho family pro¬ 
perty: 

//r/d, that the sale was not binding on tho minor 
since ho was not ]>Drsonally liable for the debt and 
hence di<l not gain anything by tho sale. 

Held, also, that tho minor was entitled lo recover 
the property on payment of tlic mortgage-debt of his 
father discliarged bv tho sale. Hama IlRtitu, In re, 11 
M. L. T. 403 678 

MiSChiefa I’KXvr. C*)I)K. s. 427. 

Misjoinder of Charg'es. .s<< ciumcwi. 

Procedure Code, as. 222 to 239. 

-;-of parties and causes 

of action —Obje<'tio?i to be tak<*n at tlie earli¬ 
est opportunit}’ — A[;pe:il, objection not allowed 

to bo taken in 744 

Mistake- to recover money paid by mistalco 
— Ignorance of law 361 

Morterag'e by conditional sale-Test 

423 

-Mortgagee entitled to bat 

not obtaining possession - Foreclosiiie procee<lings 
taken after 12 \ears - .Suit for possession burred 

275 


M ortg'ag'e— contd. 

-by conditional sale — 

closure — limitation Ac.t (XV of \S71), Sch. II, 
Aids. 135, 144, 147— Limitation Act (XIV of 1859 ), 
s. 1, cl. 12 — Limitation Act (IX of 1903), s.ZO, Sch. I, 
Art, 135. 

A mortgage by conditional sale was executed in 
1830 with a provision that the mortgagee would bo 
entitled to enter into possession of the property if the 
mortgage-debt was not paid on a certain date in 1850. 
The debt was not paid on that date. No application 
under Regulation VII of 1806 was made for fore¬ 
closure of the mortgaged property. On 11th of July 
1910, the mortgagee brought a suit for foreclosure ; 
Held, that the suit was barred by limitation. 

The cause of action arose on the mortgagor’s failure 
to pay the mortgage-money on the due date in 1850 
and the mortgagee’s right to possession of the pro¬ 
perty mortgaged was extinguished under section!, 
clause 12 of Act XIV of 1859 as soon as twelve years 
had elapsed from the due date and the subsequent 
creation of foreclosure suits could not revive tho 
extinct right. 

Section 31 of the Limitation Act, IX of 1908, liad, 
therefore, no application and the suit was barred by 
Article 135 of the Limitaoion Act. KA^f Dawar Ra[ 
V. Buirgu Rai 240 

--— fyy co-owners— Clandestine re- 

demption and re-morigage by one owner—Right of 
the other owner to redeem mortgage 500 

-Interest—Rule of damdupat 824 

-of Nankar rights—Mortgagee’s right to 

enforce payment against Talulcdar 389 

■ ■ ■ ■ 9 Sale and lease, difference between 

,r . 385 

-U.snfnictuaiy moitgago — Mushrut-nl. 

rc/imt—Apportionment of mortgage-money— Lj. 
ability of person claiming in-o-mortgage of usii, 
frnctuary mortgage 907 

- Assignment of morfyagee's right~Rrgi.<tr«- 

tit,n^Transfer o) Property Act (IV of'\H82), ss. s, 
54— Intangible property. 

Tlio interest of a simple mortgagoo is pluinlv jm 
intangible thing within tlic meiining of section 54, of 
tho Transfer of I*roperty Act, 1882, and tho transfer 
of such interest must bo m.ado by a registered instrn- 
ment. Mi’tsapdi Lap v. Mdiiammad IIanik, 10 A. L 
J. 167 353 

- Hand—Executant if can be nilesting wit. 

IIC.9S — VaUdity of mortynye.—Change — Decision if 
first Court that charge tons created—No appeal by 
plaintiff—Whelher Appellate Court could hold that 
mortgage-bond valid against other executant — Trans¬ 
fer of Property Act {.I V of 1882^, 100. 

Defendants Nos. 1 and 2 executed a mortgago-boiiil 
in favour of Dio pl.iintifT. Tiio <h'feudant No. 2 wroto 
the boiul and signed as an e.vecntant aud also as tiio 
writer aiul one of tho two attesting witnesses. I’lie 
fir.st Court held that tho bond did not create a valid 
mortgage as there was only one attesting witness but 
that it created a charge under section UK) of the 
Transfer of Property Act. Tlio |)laiiD iff did not ap- 
peal, but the defeinlant.s Tlie lower Appellate 

Court belli that no charge was created but tliat the 
bond could be taken as a mortgage against defendant 
No. 1 because it was possible to treat defendant No. 2 
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iviortgrag’e —contd. 

not as one of the executants but as the writer and one 
of 1 ho two attesting witnesses. A decree was made 
against defendant No. 1 for one»ha)f of the amount 
to be recovered by sale of one-half of the mortgaged 
property: 

Hchl {1) that the lower Appellate Court was not 
justified in rc-opening the question as to the validity 
of the document as a mortgage, for the Court of first 
instance had decided against its validity and there 
■\vas no appeal against that finding by the plaintiff: 

(2) that a party to a document cannot, un¬ 
der any circumstances, be allowed to sign it both as 
un attesting witness and as an e.xecutunt; 

(3) that, therefore, the bond could not be held to be 
valid as against defendant No. 1 ns a mortgage; 

( t) that as the document, if valid, amounted 
to a mortgage, no charge was created by it on the 
property. 

(o) that, the plaintiff co\ild sue on the personal 
covenant, but that remedy having been barred, tlio 
miit should be wholly dismissed. Dkbexdra Chandr.\ 
Roy r. Beu.aki Lai. Mukhf.r.ti, 1G C. W. N, 1075 


IVlOftgfage-CfCCrCe—E.xocntion of decree 
costs 


■ ■' ■ — - E.reciitioH application — Limitn~ 

tion—Decree ahsoliiie, ufarlhtg pointTranufer of 
Propertif Act (/F of 1882;, .v. Hd—Limitation Act (/X 
of 1908), Sch. I, Arh. 181, 182. 

In an application for execution of a mortgage dec¬ 
ree, the date of tlio order absolute is to be considered 
as the date of the decree for the purpose of calculating 
the period of limitation. Ykmani Chinna Shesh^'A 
V. Varanasi Pkfaya 732 

■ •• Decree for sale by subsequent mortgagee— 

Prior mortgagee's suit for declaration that sale must 
be subject to )tis ri<iUt — Jurisdiction—\ aluation of 
suit—Specific Relief Act (I of 1877), .s. i2, prooiso. 

Where a mortgagee sued for a mero declaration 
that the mortgaged property should be sold under a 
tlecree for sale obtained by a subsequent mortgagee, 
subject to his own prior mortgage for Us. 3,300: 
/ir/d, that the Munsif’s Court had no jurisdiction in 

the case. 

Since a prior mortgagee can institute a suit for sale 
against a subsequent mortgagee, the suit for a mere 
declaration by the prior mortgagee would be opposed 
to the proviso to section 42 of the Specific Relief Act. 
Narna Bai.layya i'. Rupuavaram Ve.vkatapfa, 11 
M. L. T. 190; (1912) 1 M. W. xV. 414 221 

iVIOl'tgrag'C-ClCeCl—Alteration of date to secure 
registration Consent of mortgagee—Subsequent 
lessee of mortgagor—Suit upon mortgage—hlort- 
gagor and las lessee whether compeloiit to object 
to mortgage on ground of alteration 460 


— , ^ essentials of—Interpretation of deed — 

“Muakhi/a”, meaning nf. 

Tu order that there may be a simple mortgage, there 
must bo faj a transfer of an interest in specific im- 
innveable property, (1) a poraonal undertaking by the 
niortgiigor to pay the mortgage-money, and an 
agreement, express or implied, that in the event of 
the mortgagor failing to pay uceordiiig to liis contract, 
the mortgagee shall Imvo a right to cause tlie mort¬ 
gaged proper!y to bo .soM. 


rviortg’ag’c—contd. 

The word *mualthiza* is not commonly employed to 
denote a simple mortgage. The root meaning of 
miiakhiza is taking and the word is generally used in 
the sense of taking satisfaction or calling to account, 
Dalip Singh v. Bahadur Ram, 9 A. L. J. 650; 34^ 
446 435 

. -Execution of mortgage admitted by morU 

gagorbitt denied by his transferee — Consideration— 
Onus of proof. 

A., a mortgagee, brought a suit on the basis of the 
mortgage against the mortgagor and bis transferee. 
The mortgagor admitted execution of the bond but 
denied receipt of consideration, while^ the transferee 
denied both execution and consideration : 

Held, that the burden of proving the payment of 
consideration lay upon the plaintiff. Saldk Singh v, 
A judhya Persiiad, 10 A. L. J. 108 121 

__Kanom—iaud/ord and Tenant — l^ease — 

Right of landlord to possession — Tenant, whether can 
dispute landlord's possession—Estoppel ^Evidence 
Act (I of 1872), s. 115. 

A. tenant, who has got into possession under a lease 
from the landlord, is bound to restore the landlord s 
possession before he can set up an independent title. 

Where defendants got into possession under nJeanom 
deed from plaintiff, and after the execution of the 
feuaew. the plaintiff accepted quit-rent pattahs from 
Government in respect of some of tho lands demised: 
Held thatthearrangement between tho plaintiff nnU 

Government did not bar plaintiff’s right to possession 
from the defendants, Narayana Kamdudri 

IIAMMAP 

__. Mortgage for a fij'cd period of 150 years— 

Right of the representative of mortgagor to redeem 
before the expiry of the term—Clog on the equity of 

redemption. , . , ^ t 

In a suit lor redemption in which the deed of mort- 

gao-e contained tho words “ iarikh imroza se miadi 

150 sal rahn kardi" and, "bad inqiza miad mukarra jab 

znr.i-rahn},600 * * * * nda kiya to fak karakar 

kobiz wa dnkhil loonga"; _ 

Held, that tho fixation of tho period was of tho 
essence of the contract and the right to redeem did 
not mature before the expiry of the term 
tho deed. AiinuiH.A v. Saadul^a Khan 917 

Pleadings—Sale subject to a mortgage, 


effect o!—Purchaser of a mere equity of redemption 
us distinguished from a purchaser o1 the property— 
Incumbrances, effect of merely riofiJying—Considera. 
tion,failnreof,rightof a purchaser to take the plea 
asto-Burden of proof as to failure of consideration 
on purchaser—Undue influence, competency to raise 
plea as to-Hard and u 7 iconscionablc bargain. 

A person, who purchases property at an auction 
sale subject to a prior mortgage, is f 
challenging tlio mortgage on tho ground of the failure 

of considoration or undue inllnence. 

A distinction must bo drawn between tho cuso of a 
purchaser who buvs property not subject to a mortgage 
bnt with Jioftee of a mortgage and subject to such risks 
as the notice may involve, and the case of a person 
who purchases property which is Ucclareil to bo sh6- 
ject to prior mortgages. In the former case, the 
Court does not decide whether the mortgage subsists 
or not. If there is in reality a subsisting mortgage, 
the purchaser has to redeem it. 
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M o rtg’ag’e— oontd. 


If. on the other hand, the mortgage specified in the 
proclamation of sale, is a fictitious mortgage or did not 
subsist at the date of the sale by reason of its having 
been previously discharged by payment,the purchaser 
acquires the property free from liability for the 
mortgage. 

When the sale is held subject to a mortgage, the 
purchaser does not get any greater right than the 
right of redeeming the mortgage. 

Where property is sold in accordance with a decree 
for sale on mortgage, the purchaser of the property 
cannot raise a plea of priority, in respect of the 
mortgage, not set up by the mortgagee in his suit for 
sale. 


The purchaser of an equity of redemption stands 
in the shoes of the mortgagor by virtue of 
his purchase and cannot, therefore, bo allowed 
to be in a better position than the original mort¬ 
gagor himself. If, therefore, the purchaser raises a 
plea as to want of consideration, the burden of estab¬ 
lishing it would He upon liim. 


Whore, in such cases, the mortgagor himself has 
not raised the pica as to undue influence or as to the 
bargain being unconscionable, the purchaser, who has 
purchased the property subject to such a mortgage, 
cannot take those pleas and ask the Court to reduce 
the interest on the ground of its being a hard bar¬ 
gain. Bam Kumakv. Dwabka Pabshad, 15 0. C. 211 

S 


Priority. 


In 1892, A. obtained a mortgage decree on a mort¬ 
gage of 1879. B., a subsequent mortgagee of 189S, 
sued on his mortgage and impleaded A. as a defen¬ 
dant. il. did not set up his decree of 1892 as a de¬ 
fence but set up another mortgage of 1890, which tho 
Court found did not exist: 


Held, that it was not subsequently open to A. to 
assert that ho had priority over A. as regards tho 
mortgage decree of 1892. Ciian'dar Sekhar Tewari 
r. 6Ar.AKOHAR Dubey, 10 A. h. J. 149 61 1 

— ■ Property mortgaged different from proper- 
tij described—Transferee of mortijngr/t property not 
bound by the mortgage — Priority. 

In 1876, one 1i. purported to hypothecate four plots 
of land situated in J/o»?aNagalu Salendi. As a matter 
of fact, the namoofNagala Salendi was inserted in the 
mortgage-deed by mistake, tho propert}* was situated 
in Mouza Arazi Zabti. Tho heirs of B. sold their pro¬ 
prietary right in Monza Arazi Zabti to one A. in 1910 
free of all charges. In a suit brought on the basis of 
the mortgage of 1876, held, that K. was nut bouml by 
that mortgage. Kinlock r. Tota Ha.m 333 

— - Provision not to redeem for oH ijenrs — 

Whether unconscionahlc. 

Tho provision in a mortgage tleotl tlinttlie mortgagor 
would not bo entitled to ri-dermi for .5s y«‘ars is not 
per sc a hanl and unconscion:il>l(* bargain. Hwi 

Prasad u, jAORri*. 10 A. 1.. -1. 157 880 

— -- - Usntil Jortn in I'ppi-r Itnrnid is iisitfrne. 

tuary. 

In Upper Burma, the u.siial form uf mortgage is not 
simple but usufructuai \ . ami if :in e.vcoption bo s«a 
up, it should be proviMl. JltS.^w M\in r. All Siiwi; 
Thin*, U. E. B. (1912) I. 125 919 


m ortg-agre—contd. 


Usufructuary—Mortgagor to redeem on 
the last day of deih in a particular year—Notice — 
Mortgagee entitled to notice, of redemption. 

A usufructuary mortgage contained a covenant that 
the mortgagor would redeem the mortgage on the last 
day of JcM of the year 1317 Fasli corresponding 
with the 22nd of June 1910. On the 17th of June 
1910, the mortgagor deposited in Court the full 
amount of the mortgage-money under section 83 of the 
Transfer of Property Act. Tho notice of deposit, 
however, could not'bo issued from tho Court before 
27th of Juno 1910: 

Held, that the mortgagee was entitled to a notice of 
the deposit either on or before the 22nd of June 1910, 
and that, under the circumstances, he was entitled to 
maintain his possession and cultivate the land for two 
more harvests and was not liable to damages. Dwarka 
Pershad V. Sheoambar Koeri 


Redemption-Oral sale of equity 

of redemption to usufructimry mortgagee 343 

Money left with purchaser 


for payment to a prior mortgagee—Amount due to 
mortgagee in excess of that deposited with tho 
purchaser. 


*- —— - Purchase of part of equity 

of redemption by plaintiff and another part by de. 
fendant—Right of plaintiff to redeem the whole 
mortgage—Consolidation— Mortgages to be united 
in one person—Transfer of Property Act (IV of 
1882^, SA. 60, 61, 95. 

Tho rule is that a mortgage is one and indivisible, 
and tl»c exception only arises when the mortgageol 
or, if there are more mortgagees thair one, all 
such mortgagees have acquired in wliolo or in part tlie 
share of a mortgagor. 

Plaiiitif! sued for redemption of a mortgage as the 
purchaser of a part of the equity of redemption, h’irst 
defendant, who was one of tlie several tnortgagoes 
was the purchaser of the other part: ’ 

Held, that the plaintiff was both bound aud entitled 
to redeem the whole mortgage and not only tho 
part purchased by him. 

Both under section 61 of tho Transfer of Property 
Act and the law prior to its enactment, it was neces¬ 
sary, for the con.solidation of mortgages that tho two 
mortgages to bo consolidated should have become 
united in title or come into tho same hand. Vei.aya* 
D.Aix Chkttv i'. Ai.angaran Chetty 605 


decree — Deposit in 


Court—Security for mesne profits 

suit— 


The jiroper valuation of a suit.to redeem a mort- 
g:ige is tlie amount of tho inortgago or mortgage.s 
admit'.iMl by the jdaintiff to be binding on bim and 
not tlie mort<,'ages set up by the defendant. Tho 
<|iicsfioii of jurisdiction lias to be decided on tho 
iivermcnt.': in tlie )>liiint and not with reference (o 
tlic pleas of the dcfcnilnnt. Mandotii VRirrtf, Ckaf- 
I'.i.N V. I'l-1 ifANri’RAViri Kani* 


•;-SUit against tlic manager of a Hindu 

joint family—Ocher meinhers not impleaded as 
p:irties- 8uit wliother maintaimiblo—Parties | 26 

-by inamigerof joint Hindu family 

— (H lim- member.s not impleaded—Parties, non- 
joimlcr of, whether fatal to the suit 1 38 
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IVI ortg'age— concid. 

__SUi ^—^lortgagor "ind mortgagee—Final 

decree-^ Accountit — Execution — Legality. 

Accounts between a moitf^agor and mortgagee 
should be taken by the Court before i^assing a final 
decree. A provision in the judgment for taking 
accounts between the parties in execution is not in 
accordance with law. Vario Sahayam Fernandez 
RANcnouniN Kubki, (1912) 1 M. W. N. 400 362 

IVIOrtg'agCe—Damages - Breach of contract— 
Mortgagee failing to dischai ge prior incinnbranc^ 
with money left in bis hands, effect of o2o 

Muhammadan Law-Dower— widow’s 

ri^ht to sell immoveable property left by husbai^ 

X96 

— -- Pioinpt doner, non-payment 

_ Wife's right loidcr Sunni Low to refuse tn sur¬ 
render her person in spite of eonsnmmnfion-Veciee 
for prompt doner passed Inj a competent Court ^out of 
Ondh —Kos judicata—Oudh Laws Act (XVlll of 
1876) • 5, 

Under the Sunni Law, a wife has the right to 
refuse to surrender her person to her husband, in 
spite of consummation of marriage, so long as the 
projnpt dower remains unpaid. 

Where a decree fixing the amount of prompt dower 
was passe<l by a eomputeut Court out of Oudh : 
ILld, that the ijuostioii could not be re-opoued by the 
Oudli Courts and section 5 of the Oudh Laws Act had 
no application to the ea.se as the matter had passed 
out of the stage of contract ami dower had become a 
debt of record. Wa.uo An Keian r. Sakhawat Au 

Khan, 15 (). C. 127 7^' 

j’jj possession of pro- 
iwrtylrfl hy her hushnnd—llcr title to ictoin po.<scs- 
.■iiiti iiiilil dnii'i’)’ paid. 

Where a Muhammadan widow obtains possessum 
of her liusband’s property i>eacefully and quietly, she 
is oiHitled to ruhiiu such possession until lior 
debt, is paid. Mr mtazc lU'iN Raidunnkssa ocS/ 

_Gift—DW ofyift-neyis- 

tratinn — T)cl ivery cf possession. 

Mer(‘ registral ion of a deedof gift liy a Mu 

is not < f)iiiTah*nt to pos.session. It i-*^ essen »a ‘ 
the donor should give either actual or 
posse.<sion<.f the propeity to the donee. 

Bir.i r. iMAN.iAN Him 

Guardianship— 


i.ri ih' facto gnariian of minor—Valid necessity, 
,rl.,’thcr jnslilics alienation-Jir-ncfit to minor—Parli- 
h..u- Inerec'iilrccliny dieislon of a shop into a nnm- 
l>r,- oi shon-s—Xon-rcscrralion of power to sell i. 

,in-,.ion not rffertcd-Powcr of Court to make order 

alter tlvcrt'e. 

• 

■I'hc dehirlo guardian of a minor can, under Muham. 

Law, alienate tho minor’s property in eases oi 
uijxi'ut ami iiHpcM'Jitive nocossity, whotlier the pro** 
|)erty lie moveal^lc* or inunoveable. Hp can also 
(In aels on ln'lialf oi the minor whicli^ from their 
nainro, must uect'ssarily ht* beocflci«il to the minor, 
in eitluT class of cases, tiiero is no substantial difference 
ln»lNV(M*n flic ]>o\vor of snch a iitn'son who has assumed 
th*‘ (lutii's of ''iiurdiaii without lawlul authority and of 
a ^uardinn. thoimli thme arc cases wherein the 

powers owx ciMibUj by a lawful guardian are not 
within the t‘ompotenC(‘ of other persons. 


Muhammadan Law— contd. 

According to the general principles of Muhammadan 
Law', the sale of a minor’s property by an unaothorized 
guardian, even if it was not made for a valid cause, i.e., 
for necessity, or under circumstances which would 
make the transaction pJirely advantageous to tho minor, 
would, strictly speaking, be neither void nor voidable 
in the ordinary sense of the term. An alienation of 
the minor’s property without any justifying cause is 
regarded as maujut, i. e., its validity Avill depend upon 
the minor accepting the transaction on attaining 
majority. It is not inoperative until it is avoided, nor 
is it invalid unless and until it is ratified. It is a 
transaction in a state of suspense. Its validity or 
invalidity is only determined by the minor adopting 
or not adopting it after he has attained majority, 
though the effect of his decision will relate back to 
tho date of the inception of tho transaction. If he 
decides to adopt the transaction, it becomes valid from 
the inception; otherwise, it will bo treated as void and 
of no effect from the very commencement. ^ 

A sale by a Muhammadan mother of her minor son s 
property to find money for the expenses of the minor s 
sister’s marriage or for the discharge of family debts 
or for family purposes is not for a justifying cause, 
according to Muhammadan Law, and is, therefore, 

‘"where a decree directed the division of a shop into 
54 shares, without making any provision for the sale 

of tho shop in case such a division could not bo con- 

veiiientlv effected: , 

field that it was competent to tho Court to make 

the latter order at any time subsequently. Thandan 

Vadappil EA.'iUK V. Kotuseri Valappiu Koya, 12 

L. T i (1012) 1 M. W. N. 889 576 

^ — Kashmiris of Jhelura town 


___ Mai nten an ce—^fi »«'• 

__ to maintenance not dependent on custody 

^Charge on property of father—High Court-I^io 

avvlicnhlcto Mithammadan family relations—English 

Ifi^JIinda I>7«;-Cutchi Meinons. 

When tho family relations of Muhammadans, such 
•IS marriage, guardianship and maintenance, come 
into litigation before tho High Court of Bombay, the 

Court, should bo gnided by tho laws and usages of 
Muhammadans. The English law of family relations 
cannot bo applied to such cases. 

The rights of maintenance are onforceublo under 
An"lo*Muhammadan Law and tho right to onforco 
them under section 9 of the Civil Procedure Code is 
unaffected by the fact that there is a concurrent per- 
mission for their enforcement in Criminal Courts un¬ 
der section 488 of tho Criminal Procedure Code, 

Under Muhammadan Law, a minor son can 
father for maintenance. This right to 
can be enforced against the father even Avlion the cus- 
Jody of tho minor is withheld from the father and the 
minor is in the lawful custody of his mother. 

The maintenance of n minor son cannot be charged 
on the father’s property. 

Ciitchi Memons are governed by the ^ 

Hindu Law with regard to 
cession only and not with regard to 
Mouamei) JusAn r. Haji Adam, 14*Bom. L. K. ^20 
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n/luhammadan Law—coucid. 
-Shia sect — TFidod', 

childless — Dower—Immoveable property left by /uts- 
band—Adverse possession — Estoppel—ilortyagor and 
mortgagee. 

Tho right to dower of a Shia Muhammadan widow, 
does not confer upon her a saleable estate in her bus- 
band’s immoveable property. 

A-, a member of a Joint Hindu family, ceased to bo 
joint in food and joint in business, with B. and C., tho 
other members, but no partition of the family pro¬ 
perty was then made. After that he received a pre¬ 
sent of a considerable sum of money from his grand- 
mother, with which he carried on the business of a 
money-lender on his own account, and out of his 
separate self-acquired property, he purchased some 
property in 1853-54 from a childless Shia Muham¬ 
madan widow, which was in 1846 mortgaged to B. 
and C. by her husband. The heirs of the husband 
sued, in 1906, for possession of the property, the re- 
presentatives of the mortgagees upon the allegation 
that tixe mortgage had been discharged by the usu¬ 
fruct; 

Held, that the defendants possessed a title by ad¬ 
verse possession and the suit of the plaintiffs must 
fail. Paruati t’. Muhammad Muzaffak Ali Khan, 
(1912) 1 M. \V. N. 417; 11 M. L. T. 316; 9 A. L. J. 450; 
15 C. L. J. 468; 14 BoM. L. R. 430; 23 M. L. .T. U; 34 
A. 289; 16 C. W. N. 913 196 P. C. 

—- Wakf — Deed — Construe* 

tion. 

There was a recital in a deed that the income of 
certain property be spent on the tomb and the jatehu 
and ters ceremonies of a certain deceased person and 
in payment of the salary of the Uojh who wouhl read 
the Quran at the tomb but there was nothing to show 
that the income of the property was ever appropriat¬ 
ed for the objects set out in the deed: 

Held, that the property did not form part of the 
subject of a valid truAr/'under the Muhammadan Law. 
Ghulam Hazkat y. Gulzari Lal 42 

— D/stribufion oj food to 
poor On the occasion of urs anci futeha — Valid charit¬ 
able ohiect. 

The distribution of food to the poor and the like on 
the occasion of ars and fitehn is a vali<l religious 
charitable object fur a Muhammadan wakf. Auduu 

Rafev Khan y. Ban.vi Beuam 36 

fVIukhtarnama —Duty leviable 122 

Municipality — Assc^sincttf — ftirmiinj 

■part cf revenue p'lyiny csftile—Wficfher exempted 
from as!<es'sment — 'llofdinij', basis af — Orenpatian — 
Bengal Municipal -Ift {III U.C. o/18^4), .'-s. ()r?. (3), 
101, 103, 110 —.Jurisdiction—Civil Court — Declara¬ 
tion that assessment illegal. 

Tho mere circurnslanco tliat the laiuls asso.sscMl 
by a Municipality form part of :i rc*%enue*ii:iyii»g es¬ 
tate is no ground for <‘xeniption from an assessment 
of rates. 

The basis of a ‘Imhiinu’ is occupation. ;iiid the term 
‘holding’ is used witli reference lo I iml held by an oc¬ 
cupier uudor one title and siirrouinU'd hy one .set of 
boundaries. 

When a Mtmtcipal Corpor.aiioii has acted in con¬ 
travention of tin- provisions of Llio statiiti\ it is open 
to a Civil Court to i|<«i.ir' ili.it tli* a.-.assment i- 
illegal. 


Municipality —couold. 


Where there is some indication that cho assessment 
has possibly been illegal, but the plaintiff has not been 
able to establish, with regard to any particular liold- 
ing, that the assessment has been, on the facts, made in 
contravention of the statue and is liable to be declar¬ 
ed ultra vires by a Civil Court, the suit should be dis¬ 
missed. Shah Hamid Hussain v. Chairman of Patna 
Municipality 


M U —Common intention—Evidence — Assault 

by hatchet—Hitting by stick another person— 
Death of the person assaulted 810 

Na.nkar, mortgage of 389 

Navigation Company. See Railways Act, 

s. 3 

Neg'lig'ence—Omission to blow horn of motor 

car at turning 487 

-Use of laud in ordinary mannei— 


Damage to neiglibour—Tort—Liability 

NotiC©— Ejectment suit — Denial of landlosd’s 
title 


-Mortgage - Mortgagor to redeem on tho 

last date of Jeth in a particular year 


Oath —Minor's guanliau whether can agree to be 
bound by oath of other party 161 

Oaths Act (X Of 1873)— fVd'Liie to take oath 

— Practice. 

A fact which was to have been proved by oatli cau- 
not bo taken to have been proved simply because a 
party resiles from an agreement to take oath. 

If a party resiles from his agreement to take oatli 
or be bound hy t he oath, a lieeree cannot be passed 
against him forthwith. 'I’he oidy course opeu to tlio 
Court in such a case is to proceed with tlie trial of 
the suit in tlie ordinary way drawing such inference 
as might be proper from the conduct of the defaulting 
party and mulcting him in costs as may be considered 
appropriate. Ulauappa Chettiar r. Peru Karuppan 
Chettv, (1912) 1 M. W. N. 361 195 

Occupancy-holding*. See lanplori. and 

Tenant. 

-Partition 33 | 

re-appearing after subniei-sion 


—Rights of occupancy-tenant 


- - Xoti-lransferabilify — ()li)cc. 

lion to be taken by landlord. 

Wljcro two parties claim an occupancy-holding 
uiuler the original owner, tho plaiatilf by right of 
inheritance and the defendant under a deed of trails- 
for, it i-s not open to the pl.iintitT to coutcMul that the 
deed did not take elfect in re.spect of tlie occiipancv- 
holding becanst! it ivas not transferable by custom. 
That is a question which only the l;inillor<l or his 
leprcsentativo-in-intorest is competent to raise. 
Rahim.i.w Biiii V. Jmanjan Him 698 

-- Rights - I'lTsu in fd Hill —Praefiee —/?,■. 

gisferctl occupant, ichether enliHed to occu pa ncg.righf.^ 
— licrar Land Ilcrenue Code, ss. 4 (l-i.) ( 15 ) 

(iH. 72. 

According lo tlie Kev.-nuo law and practice in Herar 
llic “registered nccupanl'’ and the “actual oe<-uj,aiit‘’ 
may lie difl'creni per-sons. 
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Occupancy-rig’hts—concid. 

There is no presumption that the occupancy-rights 
in unalicuateJ land arc held by the registered occu¬ 
pant until some otlier person is recognized as the 
registered occupant. 

Nor is there a presumption that any person newly 
recognized as the registered occupant must neccs- 
sarilv be the owner of the rights of occupancy. 

KisAX y. Hika Lai., 8 N. L. R. 76 899 

— - ■ for possession of alienaU 

cdland—Plaintijf not a registered occupant—Prayer 
for declaration not necessary—Berar Land Revenue 
Code, s£.4, 15, 72, 73, 74, 76. 

In a suit for possession of uualienated laud in Berar, 
it is not a condition precedent for a decree for posses¬ 
sion that the plaintiff should already be the registered 
occupant or tliat the decree should bo accompanied 
by a declaration that the plaintiff is entitled to be 
the registered occupant. Laxman v. Sheorasi, 8^,^- 
L. R. 73 " 

Order— Sanction to review whether an order 
♦ 

Oudh Laws Act (XVIU of 1876), 
Oudh Rent Act (XXII of 1886), s. 138 

— Scope of imiuiry 857 

Oudh Sub-Settlement Act (XXVI of 

1866 ) IS* 

Pardon. See Criminal ritocEiiURt Code, s. 337. 
__, tender of — Recording of reasons for 

jim don 1 004 

Parties. See Transfer of Property Act, s. 65 


suit ayrainst tenants 


Lessor when to be impleaded in lessee’s 


I'amil}' 


Mortgage suit by manager of Hindu 

138 

Mortgage suit against inuuager of 


Hindu family 


126 


Non-joimlor of parties in appeal—l^s 


cretion of Court to make parties 

--Suit for rent by party placed iu posses¬ 
sion— Previous attornment by tenant to defeated 
))ai ty in possession proceedings—Joinder of par^M 

-Suit on mortgage by manager of joint 

family 876 

--Suit on pro-notc in favour of Partnora 

380 

Partition —Benefit to a third party—Bijrden 
goes with beiielit OCO 

---Hceroo diieeting division of a sliop 

into a iMimber of shares—Non-rcsorvation of power 
to sell if •livision not effected—Power of Court to 
make ordoi after decree 576 

formed in the name of a 
tniiiiinidiir — No objection by real owner— Siibse- 
([Ueiit suit for declaration not barred 339 

, permission to withdraw application 


* t 

for- Discretion—Circumstances 

Proprietary title — Itcs jndimUt — 


Partition —concld. 

■-Question of proprietary title which 

ought to and might have been raised —Resjurdicafa 

—Jurisdiction 817 


- Occupancy-holding—Suit for partition 

of occupancy-holding, if maintainahle — Landlord, 
whether hound. 

Any property held for the time being jointly can be 
partitioned between joint holders. Therefore, a suit 
W the partition of an occupancy-holding is maintain¬ 
able. 

But the division, unless made with the landlord’s 
permission, would not be binding on Iiim. Rajendra 
Narain Saua V. Satish Chandra Pal 


casements 


of houses—Effect on rights of 

818 

suit. See Hindu Law— Mitakshara 

184 

Decree in accordance with 


award—Objectious to award not considered—Ee 
vision application—Award attacked re mode of par¬ 
tition—Court-fee payable 57 

Civil Procedure Code (Act V of 


- - ^ 

Pci>uii not ifcordcd as co sbuier at the 
I urlition 


1908), 0- II, r. 2—Subsequent suit for a share in the 
2 >roperty not included in the general suit for partition, 
maintainability of—Property held by the members of 
a family jointly with a stranger cannot be included in 
general suit for partition. 

Although as a general rule, a partition suit should 
embrace all the joint family property, there is an 
exception in favour of property held jointly with 
strangers to the family who have no interest in the 
family partition, and, therefore, cannot be made 
parties to the general suit for partition. 

Where in a previoQS suit for partition of the joint 
ancestral property between the plaintiffs and defen¬ 
dants, Nos. 1 to 4, certain shares held in the Paper 
^lills Company were not included in the suit and it 
w’as found that these shares had been inherited from 
a collateral relation of the parlies by the plaintiffs and 
defendants Nos. 1 to 4 jointly with defendants Nos. 6 
to 8, who were collateral relatives of the plaintiffs and 
defendants Nos. 1 to 4: 

Held, that Order II, rule 2 of the Code of Civil 
Procedure was no bar to a subsequent suit by the 
plaintiffs for their share in this property. De^ 
Sarai V. Gouri Sbanear Sahai, 15 0. C. 81 214 

Partners —Suit on a pro-note — Parties — Promis¬ 
sory-note — Transfer—Actionable claim—Assignyneni 
—Transfer of Property Act (IV of 1682J, $8. 130, 
137. 

The proper parties to a suit on a pro-note in favour 
of a firm are all the members of the firm when the 
obligation on it was contracted; the fact that one of 
them has retired would make no difference. He is still 
a proper party to join the suit unless before suit there 
has been a duo and valid assignment of the chose in 
action from the partners to one of them. 

A promissory-note unless transferred iu accordance 
with the Negotiable Instruments Act, must b© trans¬ 
ferred according to the provisions of section 130 of the 
Transfer of Property Act. Section 137 of that Act does 
not render oral assignments valid. Raman 

Naoaratiina Naickeb, 11 M. L. T. 246 380 
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Partnership account—Plaintiff to prove his 

01071 case. 

As a plaintiff has to prove his own case, therefore* 
in a partnership suit, though the defendant may 
have been negligent in not keeping detailed account 
and may possibly be to blame for not producing 
books, the plaintiff cannot succeed if he has been, at 
least, equally negligent in not keeping up any correct 
detail of the various works undertaken and of the 
profits realised thereon. Budhu Singu v. Bhagwati 
Parshad, 110 P. W. R. 1912 878 

Party- -Suit by zeminda)' against Digwar for de¬ 
claration of right—Whether Government a neces¬ 
sary party 219 

■ A7Cction-‘pm'chasey, whether necessarg pa>'tij— 
Application to set aside sale— Co7iJiy77iat{on of sale — 
An auction*saIe cannot bo set aside after it has been 

confirmed in a px’oceeding to which the auction-pur¬ 
chaser is not a party. Konxormal Oswal r. Nabin 
Chandra Das, 228 

■ - — Necessary party—Application to set aside sale 
— Transfey'ee /ro»« auctio7i~ptirchaser, whether wrces- 

party—Reversal oj sale - Transfei'ee of auction- 
purchaser not made party — Transfei'ee not bound by 
reversal of sale. 

No person should be deprived of his property in any 
judicial proceeding unless he has had an opportunity 

of being heard. 

A transferee from an auction-purchaser is a neces¬ 
sary party to a proceeding for reversal of the execution- 
sale when such proceeding is commenced after the 
transfer has been effected. 

A landlord purchased in execution of a rent decree 
the holding in arrears and sub-let it to tho defendant. 
The tenant judgment-debtor applied for rever- 

sal of the sale, but the sub-lessee was not made a party 
to the application. The sale was set aside, and the 
tenant brought this suit to recover posses¬ 
sion: 

Held, that as against the defendant, the sub-Iesseo of 
the auction-purchaser, the plaintiff acquired no valid 
title in spito of the rovcrsal of the sale as he, 
the defendant, was not made a party to tho proceed¬ 
ing for reversal of the sale. Micnajgddi Biswas r. 
Toam Manpai., 39 C. 881 176 

‘^^Necessary party—Person not nindc jxirty to 
proceeding, not bound byordei — Purchase ofoccuiHincy- 
holding in execuion—Permanent lease granted to 
plaintiff by purchaser—Reversal of sale without 
mnliing plaintiff party —Whether plaintiff hound luj 
07'der of I'evcrsal. 

An occupancy-holding was sold in execution of a 
money-decree against thedcfendaiit and the purchaser 
obtained possession and subsequently gianted a 
pernr»ancnt lease to the plaintiff. The sale was 
afterwards set aside but in tho application for the 
roversal of tho sale, tho plaintiff was not made .a. 
party. The plaintiff brought this suit ff)r recovory of 
possession, and tho defmulaiit )>lea<lud that tho sale, 
which was tho basis of the jdaintiff’.s ••laim, luiving 
been set aside, tho plaintiff had no cnforeeahle title 
as against the defendant; 

Held, that, as tho plaintiff \vas not made a party to 
the proceedings for the reversal c»f the sale, he was 
not bound by the order. Saphan .Sardar r. I.akan 

Mandai<. 255 


Party wall — Treatment as suchby common consent 
of a wall built by one otvner—Evidence of conduct, 
^07'ce of. 


Where a wall stands between two houses, it is 
open to each of the owners of tho two houses to 
show that it is mere party wall. Although tho wall 
may liave been built by one of the tw'o owuors, yet if 
thoir conduct shows that they liave by comnion consent 
always treated it as party wall, it must be treated as 
such. Mohammad Shabbir v. Mohammad Jawad 


Patni lease— Construction—Annual rent fixed 
at certain amount—Payment of Government dues 
to bo made by tenant out of rent—Remission of 
portion of Government dues—Who is to get benefit 

301 

Patni Regulation (VIII of 1819), 
ss. 8, 10 


S, Ilf cl (3) — Incumb¬ 
rance, annulment of—Raiyati Khudkasht 

raiyat. 


A raiijat is not protected from ojectmeut under sec¬ 
tion 11 clause (3) of the Patni Regulation by a pui*- 
chaser at a sale under tho Regulation unless ho is a 
hhudkasht ora resident cultivator. Ishan Chandra 
Nandi v. Godr Mohan Poddar. 468 

-s. 11 869 

--S. 14 537 


-sale—i^afn* Regidaiion {VIll of 1810), 

ss. 8, 10, 14—Patni sale only viodnble, not void — 
Suit to set aside sale—Mortgagee of defaulting patni- 
dar, if entitled to bring such suit—Notice in sections 
H and 10, what to contain—One lot comprising several 
tenures—Notice specifying only one, bad—Sale irregu¬ 
lar—Patni Regulations, provisions to be strictly com¬ 
plied tvith. 

A patni sale is not voirl, but only voidable, by rea¬ 
son of any irregularities in the transaction, and it 
can only be avoided by a suit under tho provisions of 
section 14 fl) of the Patni Reguhation. 

A mortgagee of tho defaulting 2 >atnitlar is ontitlod 
to bring such a suit. 

Tho notice mentioned in sections 8 and 10 of tho 
Regulation tnust contain tho various lots to bo solil 
with the amounts claimed in respect of thoiii. Wherts 
a lot comprised three tenures and tho notice specified 
only one: 

Held, that tho notice was bad and tho sale irregular 
and liable to bo set aside. 

The provisions of tho Patni Regulation, which allow 
of sales in a sumjnary maiinor, must bo .strictly com¬ 
plied with. FIariharnatii Das a. Ra.iani Kinta I.aiic 

537 

Patni tenure— of tenure—T>ro est ifcs 
comprised in one (enure—Power given hi/ k ibtilvaf's 
fit bring tenure to sale under Ri'giclation Vlflof 
legnlitit of—Suit for deelaration-that tenure Ii-ible to 
sale under Regulnfinn—Party—Collector not made 
party to suit—Suit improperly framed—No declara¬ 
tion should be made. 


A tenure comprised two estate.s bearing sepa¬ 

rate towji numbers. Ry tlio hihulyot, express power was 
giv(Mi to tlio laudlonl in dt-faulf of payment of anv 
part of the rent diu' for any year to bring the toniiro 
to s.ale under Regulation VI rr of 1819. The landlord 
made two applications to the Collector to sol! tho tenure 
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Patni tenure— concid. 

\mcler the Roffiilation. Both were refused, and on the 
second occasion, tlic Collector’s action was uphold by 
the Board of Revenue. The landlord brought a suit 
for rent ainl interest and a declaration of his right 
to have the tenure sold niuler the Uegalation. The 
Collector was not made a party to the suit: 

IfrJd, that the Collector ought to have been made a 
party and that the suit not being properly framed, no 
declaration should be made. Manindra Ciiaxdi^ 
Nanpi V. Axnoda Mohan Roy 586 

Patwari, Scr Contract Act, s, 23 933 

Pauper suit— Decree for Court*fee against de¬ 
fendant—Collector realising amount by sale of de¬ 
fendant’s property—Property mortgaged—Saledn- 
execuiion of mortgaged-property—Priority 177 

--— 'Appiicobo/i for leave to sue us a 

—Qucstlan ill he ihferwiued—Civil Procedure 
Code (Art r of 190H>, O. XXXIII, r. 5. 

Jn an apjdication for leave to sneas apauper, the 
Court is hound to in<nure into and determine the 
jjiirstion of plaintiff’s pauperism, unless it is satisfiotl 
tliijt, under Order XXXIII, rule 5, plaintiff’s allegations 
do not show a cause of action. S'tXKATARAMANA Iyer 
0. IvtTTA.MMAr,, (1012) 1 M. W. N. 173; 11 M. L. T. 

1S7 184 

Penal Code (Act XLV of I860), ss. 7, 

20 I oo4 

- ss. 34, 302 — Common infett* 

lian—J-Jvidenrc—As.-uiulf hj Uutrhi't—Hitting by 
hiicU aiiolUvr iicf.-<on- — l)enfIi of Dio person assnnlted. 

.1. struck n. with hatchet. B. fell <lown whore* 
upon C. hit B. and B. subsecpiently died: 

//eld, that it was not a tiecessaiy inference that C. 
had a commoii ititentioJi with A. to kill B. Imi'KKA* 
TOR Vahial, 5 S. L. R. 247; 13 Cr. L. .1. o38 8iO 

_SS. 34, 149, 325—J?io/iN7— 

CUnrijc of grievous hurt bg imiiliealion under s. 149 
^ Aeguittal under rioHinj—Conviction under sub- 
stiintive offence not (dlourd. 

When a Ciourt di aws up a charge under section 325 
read with section 149, Penal Code, it clearly intimates 
to the uccuscmI [)ersons that they did not cause 
grievous hurt to any body themselves but that they 
aie guiliv by implication of such offence, inasmuch 
:irt some body eUe, in pioseeiition of the eoinmon ob* 
pvt of tlie riot in whicli they wore engaged, did cause 
such grievous hurt. 

Will'll these person.^ are acipiitted of rioting, all the 
olTences which they are said to have committed by 
implication disappear, and they cannot bo convicted 
uf ihe substantive olYcnec under section die. 

Section 34 can only come into opcraliim when there 
is a suhstanlive cliarge of causing grievous hurt. 
'J’lie ii>ii.'<idera'.ioii.s which govern .section 31 are en¬ 
tirely diiyereiit and in many respects the oppo.sito of 
iliose uhieli govern seefion 149. RrazI’ihu e. E.^t• 
i-KRoR. 13 Cr. b. J 502; 19 W. X. 1077 646 

-SS. 40, 79 802 

--SS. 109, 467 — Fortjrei/ — Abet~ 

ftirnt — Conspirorij — Felt on- conspirntoe nriinitled _ 

i'nneirlion oi other eonspirntur. 

.1. and H , ^vho were partueis, conspired lo make a 
liilse Im fmi lieranee of the eonspiraev, B. 

w< ui to a luofe.'csional lorger. ('., who juejuired the 
1 :dse liholii. 


Penal Code—cootd. 

A. and B. were both tried for abetment of forgery. 

B. was acquitted on the ground that the only evidence 
against him was the uncorroborated testimony of an 
accomplice. A. was convicted under sections 467, 
109 of tbe Penal Code. On appeal, A. contended that 
as B. had been acquitted, the charge of conspiracy 
failed and A. was entitled to an acquittal: 

Held, that the charge against A. was that he abetted 

C. ’s offence of forging the JchoUi, and, if that abet¬ 

ment is proved against A., he must be convicted of 
that charge, even although the prosecution were not 
successful in establishing the particular means or 
instrument selected by A. for the abetment of C7.’s 
offence. Empkror v. CnnoTALAL Baiiar, 14 Bo^ L. 
R. 367; 13 Cr. L. J. 542 814 

-S. I 14 802 

___ss. 114, 406— CrimtTwi Pro- 

ceditre Code (Act To/1898), ss. 236, 2Z7—Criminal 
breach of trust—Absence of trust—Presence at xorong- 
ful pUdging-ojfence-Abetment — Altering charge 
andfinding. 

Kntriistment to accused is a necessary olomont or 
the offence of criminal breach of trust under section 
406, Indian Peiial Code. 

A jewel was entrusted to A. who gave it to B. tor 
hein" pledged to some person. C., who was aware 
thatlho jewel did nob belong to j?.,tookR. to a money- 
lender and induced him to give a loan to B on tho 
pledge of the jewel. Both B. & C. acted at the m- 
stance of A. C. was charged withand convicted of tho 

offence of criminal breach of trust: « 

JMd, (1) that 0. was not guilty of theoffcnco of 
criminal breach of trust under section 406, Indian 
Pcual Code, read with section 114, as the .latter seo 
tion applied only where the act, at the ^omgof nbich 
the abettor was present, would itself amount to an 

that though C. was charged with the offence of 
breach of trust, he could, without altermg the charge, 
be convicted, under sections 230, 237, Criminal Pro¬ 
cedure Code, of abetment of criminal of trust. 

Yeditha Suijhaya V. Emperor, 13 Cr. L. J.^3; 
(1912) 1 M. W. N.725. 12 M. h. T. 203 S5 

__ s. 143 — Persons ^xissing hij the 

village oj their enemies —Attack hy ihe villagers— 
Revision-Power to quash condetionof persons not 
applying for revision—Criminal Procedure Lode (Aet 
V or 1898),.'IS. 439, 562. . 

Persons by simply passing close to the village ot 
their enemies cannot bo convicted under section 143, 

Indian Penal Code. . , „..nc,R 

The Hiudi Court has power on revision to quasn 

the conviction of the accused who have been 

ilealt with by an Appellate Court under section 

562 Criminal Procedure Code, 1898,oven if the com lets 

l,,v’e not moved the High Court to exere.^o that 

power. Radiia Kisiian r. Emperor 7 P. W. R l.H| 
Cr; 67 P. U K- 13 t U-C..). 4iG 3I» 

__ 147 92 

_ss. 147, 29G-Cansing di-dur- 

hanec to a proccssion-Right of 

a community to pass in procession along ® 

streets - Assaulting members of procession—Rioting 
— Common ojject. 

The members of a religions community or denomi¬ 
nation have every right to pass through the Kin^ s 
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Penal Code— contd. 


Highway in procession for purposes of religious 
, worship. 

Assaulting a religious procession with the common 
obj''ct of disturbing it, amounts to rioting. Sex- 
GODAN V. Empekoh, 13 Ch. L. J. 534 806 

-ss. 147, 225, 353 —Rescue 

from laioful custody—Arrest on tcarrant ivith bail~^ 
intimation that bail was allowed—Arrest, whether 
legal. 

Where a warrant allowing bail is beiug executed 
by a constable, it is his bouuden duty to state that 
bail would be taken. If the constable did nob give 
the slightest intimation to the person arrested of the 
fact that bail had been allowed, the arrest would be 
illegal. The arrested person’s people would be justitied 
by the law of private defence, in rescuing him, by 
committing a common assault upon the constable. 
Sryama Ciiauan Majumo.vr V. Emperor, 16 C. W. N. 
549; 13 Cr. L. J. 590 1006 

----- SS, 147,323, 32S-Riyht of 

private defence—Exceeding the right—Unlawful 
usseinhly—Acquittal bi/ Court of Session under sec- 
tion 3:i5, Indian Penal Code—Conviction by High 
Court under section 323, whether lawful. 

The fact of exceeding the right of private defence, 
which a man has, cannot make him a member of an 
unlawful assembly, and he can only be convicted and 
punished for the individual act which he himself has 
done in excess of the right of private defence. 

Where the accused have been acquitted by the 
Sessions Judge of a charge under section 325, Indian 
Penal Code, the High Court can convict them under 
section 323. Kdnja Buuniva v. Emperor, 13 Cr. L. 
J.481; 13 C. w. N. 1053 481 

-SS. 148, 149 972 

-s. 149 646 


Si 182 —False charge to Police 


S. 193 


against public Justice 
cretion of Judge. 


—False evidence — OJfence 
Sa nctio n to prosec utc —Dis • 


An offence under section 193 of the Indian Penal 
Code is an offence against public justice. The person 
best qualified to say whether u prosecution should or 
should not be instituted is the Judge before whom the 
evidence was given and who had considered all the 
facts of the case. Ciiiraxji Lal v. Ha.m Lal, 9 .V. L. 
J. 538; 12 Cu. L. J. 493 496 


-- 21 I —False charge to I'olicc 

992, 994 

-- 211 320,482, 

484, 799 

-- -s. 214 — lllojal gratijiration — 

Ojfer of uioney (n forest suht^rtUntih: for not proccoh ny 
with a compotindablc offenre - linrnvi Act 

(Burma Act IV oj 1902;, >*. 02. 

A. had a license under tho Purm i Act for 

one saw-pit but worked two sandpits. />., a foro.sLcr, 
discovered this broarli uf LUu nilc.s uu I loM 1 . iluit 
ho would be prosecuted. ^V^horcupou .1. ofVered liiiu 
Ks. 5 not to procectl with ilio cnsc. 

The offence of wurkiuir moro siiw-pit.s tiutn one 
covered by the liceuse \va.'» c >uip ■)uudHljlo uud*'r the 
Forest Act; 


Held, (1) that the offer of Bs. 5 to B. did not 
amount to an offence under section 214 of the Penal 
Code; 

(2) that the fact that B. was nob uuthori/.ed to 
compound tho offence, did not make any difference. 
Emperor r. Kva Sone, 6 L. li. U. 48; 13 Cr. L. J. 574 

990 

- S. 225 1006 

-s. 228 983 

- S. 295 805 

- - SS. 302, 304- —Death by 

strangulation —Senfctira. 

Tho accused had been appointed a rahhn to watch 
certain crops of gram. The deceased came to tho field 
and began to steal the stuff. Therotij)on the accused 
and the deceased quarrellecl and proceeded tc light. 
The accused got the <leceased down and strangled iiitn 
to death with his hands: 

Held, that the accused was guilty of an offence pun¬ 
ishable under the 2ad pari of section 304, Indian Penal 
Code, and that a sentence of four years’ rigorous im¬ 
prisonment Avas quite sufiicieut to meet the cuds of 
justice in the case. Suxoar StXGii v. Emperor, 6 P. 
W. 11. 1912 Cr.jISOr. L. j. 478; 68 P. E. R. 1912 

318 

-S. 304 318,972 


— ■ SS. 322, 325— Grievous hurt- 

intent f) cause—Xature oJ injury and circumstance 

of case — DrunKu'nness—Question of intent or motive. 

An intent to c.'xusc grievous Imrt tntiy by inferred 
from the circuiustauccs of tlic case and the nature of 
the injury caused. 

When a mau hits anotliur over tho Iioad with a 
stick hard enougli to fracture his skull and endanger 
his life, he must, in the circuuisi'mccs, have citlicr 
iuLoudedto cause grievous hurt orkuowa that he was 
likely to cause it 

Oriiukeuuoss may be taken into consideration wlicu 
dealing with tho intoution or motive to coiniuit an 
offence in a state of drunkenness. N«;a Ba Gvaw v. 
Emperor, U. 13. K. (1911) I, 105; 13 Cu. L. J. 471. 

31 I 

-^-—S. 323 481 

- S. 325 31 I, 431, 646 

-S. 353 1006 

-SS- 354, 376, 511 —.Usuntt 

upon a girl — Rape — Attempt. 

The accused took off a girl’s clolljcs, tin u»v liei on I a 
the grouiul and then sat down beside bei'. He saiil 
nothing to her nor did he ilo anything inonr to lior ; 

Held, that the accuseil cuinmiUed aii uffmee under 
section 'i.'i t, Pen d Code, and wai not guilty nf an 
attouip’ to coiumit rape. Nl'NA r. I'Airj U'n;, 16 P. W. 
R. 1012 On; U6 P. L. It. PJ12; 13 Cn. L. J. Pill 

309 

-S. 376 309 


- - - S. 379 — a 

R’tiliv I't (r I ‘ n - A • > y >■"«’ » 

nu l ijun I ocei' J-n- jtJ.l h:h n'>‘ i''■-D:‘. 


I I’-'lt 

I of Ih'-ft 



When a Migi^UtLe is a itistiod that an ajeused lie., 
onimitte I tho offenoo of theft troiii a liailway train 
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the sentence should be of a deterrent nature, especially 
wliore the accused bad already been convicted of theft 
and had been repeatedly bound over for good be* 
haviour. E.mperor i». Ananda Laxmax Babaji, 14 
Bom. L. R. G04; 13 Cr. L. J. 531 803 

- Sm 399 65 

-s. 401 — Gang ojisociated for habi^ 

ftial iheft— Evidence—Previous convictions of indivi¬ 
dual, relevanc'j of. 

When, under section 401 of the Penal Code, it has 
to be deterininctl wlietlicr a party of accused persons 
constitute a gang of persons associated for the pur- 
])ose of habitual theft, evidence that each individual of 
the jmrty is a convicted thief, is relevant evidence for 
tlie purpose's of that question. 

That evidence can be tendered whether before 
or after the piosecution liavc established the associa¬ 
tion. Kmpkkuh t*. Tukaram, 14 Bom. L. R. 373; 13 
Ck. Li. J. 53i) 811 

-s. 406 85 

---ss. 406,417 — Criminal breach 

of trust — Cheating—Landlord sending Jor tenant — 
Paijincnt of rent b>j tenant—Illegal demand by laiid- 
lord—Detention of money paid—Criminal oj^ence. 

A tenant was sent for by his landlord to whom the 
tenant paid Rs. 90 as rent. Tlio landlord deducted 
Rs. 25 towards a subscriptiou and refused to grant a 
dalchila or rettirn the moi»ey until Ks. 25 more was 
paid: 

Held, that the landlord did not commit any criminal 
I'llencc. Kumeda Chakax Ghose v. Emperor, 15 C. 
L. J. 515; 13 t'u, L. J. 512 656 

-S. 408 319,645, 

802 

-S. 411 492 

---— S< 411 —Ihcft of currency notes 

— Piissersion of accused after 18 months—No pre¬ 
sumption of ijuilty knoielcdgc. 

Where IH months after a theft of currency notes, 
a few of them were found in the possessifui ofthoao- 
ciMod, and no other suspicious eircuinstancee were 
leuiul against liiiu: 

Held, that there was no presumption of guilty 
knowledge on liis part in tlic absence of an cxphuin- 
lion and consec|uc*ntly the fact that ho had given a 
I'ahse e.\i)hmalioii of l.is possession was not sufficient 
lo warrant his eouvictionl for dishonest retention o. 
stolon properly. Vki.f.ai OciiA Thevan, /« re, 11 SI. 
L. T. IHh (19*12) 1 M. W. K. 3ti2; 13 Cr. L. J. 

_Si 41 I— Criminal Procedure Code 

Art I’m/ 1898), s. 439—Stole/i property^Dcfcctive 
rl.uiijic,lion—Interference in revision-Irrelevancy 
• ■l' shtifinml oj person not examined in Court. 

Where a stolen article is of ordinary make 
;.u.l there is nothing peculiar in it, the uncorro- 
Ij.nateil evidence of the complainant of ordinary 
pu.>iiioii as to its ideutiticution is not sutlicient 
lor linding that it does not belong to the accused, 
specially where it has been equally contradicted by a 
ilnes.s on the other side. 

liVen a unanimous linding of fact by the 
h.wi i (;ouits, without due regard to the evidence 
on Ilie n-eord, is liable to bo set aside on revision 
under section -139, Criminal Procedure Lode, 1898. 
J\lA.M Ka.m r. K.MfKUoK, 22 1’. W. K. 1912 Cuj 13 Ck. 

L. J. 971 


Penal Code— coutd. 

-s. 417 656 

-s. 420 88 

- - —-S« 420 — Cheating—Immoral and 

illegal contract—Advance on such contract by false 
representation. 

A. agreed to let her daughter on hire to B. for 
concubinage for a period of one year in consideration 
of B. paying her Rs. 70. 

B. paid A. Rs. 35 in advance. Subsequently, A. 
refused to deliver her daughter to B, or to return the 
sum of Rs. 35 advanced by him, 

(In these facts, A. was convicted of cheating; 

Held, that the conviction should bo set aside, as a 
party should not be allowed to prosecute on a charge 
of cheating when he would not be entitled to obtain 
from a Cjivil Court any relief for breach of the 
contract. Emperor i>. Jani Hira, 14 Bom. L. R. 503; 
13 Cu. L. J. 521 793 


- -S. Mischief—Act done negli¬ 
gently. 

Where the accused is only guilty of negligenc®> h© 
is not liable to bo convicted of iwiscbief, for that 
offence imports that the act was done «’ilfully. Em- 
i'EHuK c. Akidullaii, 5 S. li. R. 203; 13 Ck. L. J. 

_s. 447 —Entry in order to assert 

a right on land—Criminal trespass-intention to 

intimidate, etc., must he found. . , , 

An entry on land in another man s possession, solely 
in order to assort a right in the land, does not con¬ 
stitute‘criminal trespass’ withm section 447, Indian 
Penal Code. The intention to intimidate; insult or 
annoy or to commit an offence must bo distinctly 
found AmavasayaChinxa Kkish.va Reddy v. Marri 
Po Tliah, (1912) 1 M. W. N. 395; 13 Or. L. J. 477^ 

_S.465 81,645 


S. 466 


81 


filing 


s. 466 —Alteration of plaint after 

1004 


-s. 467 814, 979 

-S.47I 81 

-s. 477 979 

--- Si 498 —Enticing away a married 

nomau—Essential ingredients—Evidence—Proof oj 
marriageSiatement of cowjihitnanf. 

The two essential ingredients of uu offence under 
section 498 of the Penal Code are that the woman en¬ 
ticed away is the wife of the complainant and that 
the fact of marriage is known to the accused. 

The mere statement of the complainant that the 
woman is his wife is not sutficieiit evidence of mar¬ 
riage. Emperor u. Bechak, 5 S. L. R. 270; 13 ^ 

J.541 8*3 

——- Si 499 — Defamation—Witness, 

liability of. 

A person, who makes a defamatory statement as a 
witness in a judicial proceeding, is not exempted from 
criminal liability under section 499, Indian 
Code, unless his statomenb is covered by nny^ of the 
exceptions to the section. Miban Siiau r. 

13 Ck. L. j. 494; 31 P..\V. R. 1912 Cb. 
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-;-S. 499 — Defamation—Will^ regis¬ 
tration of—Defamatory statements by •party opposing 
Will Privilege — Absolute privilege — Registrar, 
•whether a Court. 

Defamatory statements made by a party opposing 
the registration of a Will are not so absolutely pri- 
Alleged as to exempt him from liabiliJy to punishment 
for an offence under section 499, Indian Penal Code. 

Phe Registration officer in such proceedings is not 
a Court. KrISHNAMAL U. KftlSHNAlYANGAR, (1912) 1 
M. W. N. 473; 23 M. L. J. 50j 13 Or. L. J. 508 652 

--s- 500 488, 489 

-s. 506 488 

-s. 511 309 

Pensions Act (XXIII of 1871), s. 4 

871 

Plaint— Proceeding of a Court of Justice—Altera- 
tion of plaint after it has been filed 1004 


Verificaiton, improper — Trial on merits, 
effect^ of—Second appeal—Objection as to defect in 
verification—Civil Procedure Code (Act XIV of 1882) 
ss. 63, 678. / /. 

A plaint was verified by the first tlueo plaintiffs, 
who were sat juris, for themselves, and on behalf of tho 
mother of the other three plaintiffs, who were minors 
by her son who was the first plaintiff. The first plain-’ 
tiff had no authority from the motner of the infants to 
verify the plaint on their behalf. The first Court 
field that the plaint had not been properly verified 
but yet proceeded to try tho suit on the merits and 
dismissed it. That decision was affirmed bv the lower 
Appellate Court. The plaintiffs coutended’in second 
appeal that, so far as the minor plaintiffs were con¬ 
cerned, the plaint ought to have been taken off the 
filo ds it was not proporly veritisdj 

Held, that the proper procedure here was not to 
frame any issue bui to decide the preliminary ques¬ 
tion, whether the plaint was properly verified, first 
for then the plaintiff would have had an opportunity 
of curing the defectj that, therefore, there was no 
substance in tho plaintiffs’ contention; and further, 
that the defect, if any, was completely cured by 

section 578 of the Code of 1882. Shashkb Bhu.-^han 
V . Rasik Lal Roy 


Pleader —Admission as to question of fact—When 
binding on client | 58 

’ Authority to receive rent from trans- 

156 


fcrec 


•’ -Professional inisco/iilHct —Misbehtvior 

—Sale of client's shares in pricate C'lpacitg —Appm. 
priation of money to fees as Pleader— Wrongful eon- 
version — Lien — Set-ojf-- Undue injluenee—Consent — 
Burden of proof—Practice of not reducing agreements 
to xm'iting—Hind Courts .-Ir? «>; .s. J(J — 

Contract Act (IX of ss. 217, 221. 

3i-, a Pleader of 20 years’ standing, ivceivcil. in his 
private capacity, certain share.s from a ladv client 
with instructions to sell tlieia, au'l reaii/c the proceetls 
on her behalf. 

He appropriated the ]iioceeils, ^vitllout her consent, 
to tho payment of his fees as a Pleader. The client 
repeatedly insisted on th<' payment of tlio nionev 
realized as sule-proceed?; but her consent to tlie ap- 
propriation of tho luoney was obtained owing 


Pleader — concld. 

to a desire on her part to avoid a quarrel with her 
Fleadei 

Held, (1) that in appropriating to himself the sale- 
proceeds of the shares, M. was guilty of wrongful 
conversion of his client’s money, and was liable to” ho 

dealt with under section 16 of the Sind Courts Act 

for his misbehaviour; 

( 2 ) that M. had no right to pay himself for his fees 
out of the sale*proceeds of the shares, irrespective of 
his client’s wishes; 

(3) that Jf. had no lieu or riglit of retainer 
under section 221 or 217 of the Contract Act, for that 
would only attach in respect of services rendered in 
the matter of sale; 

(4) that M. could have no general lien as a 
factor for sale in respect of a goneral balance due to 
him as Pleader; 

(5) that M. had not even a right of set off, for the 
shares wore given to him in his private capacity; 

( 6 ) that Jf. stood in a fiduciary relation to 
his client and it W’as for liim to show that she 
consented to the appropriation without undue influ- 
enco on his part; 

(7) that, under the circumstances, J/. should be o-iven 

an opportunity to atone for his misconduct by makim^ 
restitution to his client. ° 

The practice of special agreements of ciigagomcuts 
of Pleaders for the conduct of important c^ses for 
heavy fees not being reduced to writing, stron-rly 
deprecated. Varaxuai v. M., Plkader, 5 S 
222; 13Cu. L. J. 513 7 Q 5 

Pleader’s fees— Remand order—inclusion of 

Pleader’s fees in costs 


Pleading'S —Mortgage—. 8 alu subject to a mort- 
gage, effect of J’urchaser of a mere equity of re. 
demption as distinguished from a purchaser of the 
property—Incumbrauees, effect of merelv notifyinrr 
—Consideration, failure of, riglit of a purchaser to 
take the plea as to—Burden of proof us to failure 
of consideration on purchaser—IJadue inllaouce 
competency to raise plea as to 8 

■■ Point pleaded but not pub in issue_ 

Kvidenco adduced on the point- Reliance on the 
point 

-widow—Presumption 

T TT ^ “ Comprom iso da ring s» it ~~Cuu rt's 
duty to uaiHire >J parties are hound hg compromise 

set up by une oj (hem—Decision o„ jdeadinas of 
parties. J 

The plaintiff sued the del'cndunL for a eertain sum 
basing h.s claim on a balance of account struck by 
the altci. ibe claim was dismi.ssed as not proved 
hi the course of the proceedings, the defemhuit out in 
applications staling that under pressure of people in 
the Milage, a cerlam Comproniise was arrived at 
between tt.e parties. On appeal, tl.e Divisional 
taking into consideration defen.lanc s applieatiou.s and 
with.n.t going nuo the merits of the ca.se, decreed the 
claim lor the sum settled by the .said compromise: 

that fie- App..||ato roan sl.onid iarve im.air. 
i-d ;is to wlietlier tlie coinprouiise was binding between 

lhepartie.s an I it th,'compromise was nob bimlii,- 

Wtielher the pl.Mmiff had proved his case on 
ment.s. Nau.vva.n Si.von i. LalSinou iJ-i p i ' 
1U12; M 2 1*. W. H. lyl 2 ’ ‘ ' 
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___ defective—Filidincj on evidence tvhich 

i.hiinti_i!' h-id no opportunity to vieet—Appellate 
Court, duly of—Ucinis:^ioii of issue. , • 

If :iii \.|>i>oll:iU‘Uuiirc. U of opinion that the plaintifi 
iia^ boon prejudicotl bv' tlic defeetivo iilcadin;{d and 
tliat llu-ie li:is boon a tiiidiiij' tipoa insutric|eut cvi- 
ilolice and upon evidence which the plaintiff had no 
reasonable upportiiiiity of ineetiuir, the proper course 
s to remit an issue on the point. Ahmad Bakush ^ 
Saiua iiini 

-_ Inconsistent pleas—Ko rule of law to 

pt event. , 1 * 

Tlieie is no rule of law which prevents a deienuaut 

fn)m raisiri-r inconsistent pleas, at any rate, where the 
facts to whicli the pleas relate are not within his per¬ 
sonal knowled-a*. Janauam'i China Venkata Uajaum 
Clvut- f. l.iNtiANNA, 1 M. \y. N. 413 
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, _ — _ Meinoranduni oj aypeal, point not 

/n. . t • 1 

\ Cnuil is not bound to allow si point to bo ransed 
^vl;ieh has not been taken in the «roumls of 
Mint MM AD SiiAimiK r. Muhammao Jau’a n ^/U 

Police Act (V of 1861), ss. 25, 26— 

CbanM/Kii Vroccdurc Code t-lW 1 of iy98), ss. b/, 8a 
^Priontn of cioim-Seizure of absconder's iwoperty 

h, j liovernnicni-AtfacUincnt of property under Civil 
C.nn-I decree before iiUachnient and proclamation by 

■fU-VoVieu sei/.ed certain proiJerty belonginj? to two 

ab'c‘ondingaeeuscd under section of the Police 

\cL The iToiierU', iiowever, was nob declared to be 
■a t'l.c 'lispLa of Cluvonnuunt. under «'ctiun 88 ot the 
CriMUnnl I'reeodnre Cede until lath Icbrnnry Wli 

r'hn te thnt, f.r., en rth thteher 1911, the nppl.cunt 
s„„.,|,t. tu nltnch the snid i.roperty in esecntieu 
,,f Ids decree nj;ninst the snid neeused. I hc Mngis- 
tr lie of the Uisirict refused to hand over the property 
iuol.edieueetoiheorderofihe atUichmeiit of the 

as the tlovcrniiiciit had establisliod no 
ri-bt ui Ihe property on 5tli October I'lll, and ns tho 
■tunlicaut ha!l at the time usLablislied a right to ha'e 
Ou-ri'dit title and iulerest of tho judgment-debtois 

Lun' of the Ditilrict Magistrate refusing to hand 
V 1 - lliL’ nroperty to ihe Civil Court for disposal was 
:^;;:ny: i;;;;!,:^>^....tNc.urrry. K>..KeK, 

T i 13 • 13 Cu. L. J. bbb 5 b L. B. U. o7 

J_^s.26 984 

Police officer, complaint against 482 

___,'omphti/d ayainst—Oovernment 

Cnenlar, mraniny oj-ljeare he made over to nnothcr 
Ma.ii.lrale, the latter to have ,nrisdxeUon to dceuU 
ro.-'r nualtu and order sanction for prosecution— 
C,-,<o\ual 'l'ro, ednre Code {.U( I'o/^03. 
17il, ;j2b —IVmd eWe AV>r oJ 1800), .s. 211. 

Win II a eoinplaint is made against a Police olheer 
(\i.. who .-ntertati.s the eomplamt, uiidci 

^..Vii. n '‘'J of the Criminal I’locedurc Code, must. 
■.„h, r ..v.ytlu- >pot ami make impiiiy himself and 

i. ,,. pi.u e.^s if 1..- limls it necessary to call upon 
ihf neeii" >l to aiiawi-r lo iiu\ihing, or if he makes it 
t,v> i iiii'lri- svetimi l'.)2 to any oilier Magistrate of the 
pi.A ciA-.'j ihai Magi:.lniio must be vested with full 


Police officer— concid. 

seizin of the case and -must continue the inquiry upto 
the necessary order of discharge, acquittal or con¬ 
viction, as the case may be. 

The Government Circular, with regard to inquiries 
into complaints against Police officers, docs not refer 
to any kind of local investigation under section 202, 
Criminal Procedure Code, and the local investigation 
which it mentions, is a full and complete judicial 
inquiry on the spot after issuing process issued, 
heal iiig witnesses ou both sides, aud taking the 
explanation of the accused person. 

A complaint was made before a District Magistrate 
against a Police officer. He allowed the complainant 
to make his complaint before a Deputy Magistrate at 
the head quarters. That Deputy Magistrate trans- 
ferred the investigation to the Sub-Divisional officer, 
at B. After inquiry by the Sub-Divisional officer 
he found the case to be false. Then the Deputy 
ila"istrate at the head-quarters re-called the case and 
passed an order under section 476, Criminal Preceduro 
Code, directing the trial of the complainant uuder 
section 211 of tho Indian Penal Code: 

Held, that the order for prosecution under section 
470 was without jurisdiction, that tho erroneous order 
of transfer to the Sub-Divisional Magistrate may be 
cured by section 529 and give jurisdiction to tho 
Sub-Divisioual Magistrate, but tho Deputy Magistrate 
at the head quarters can have no jurisdiction to ro-call 
the case and deal with it under section 203 or pass 
anv orders under section 476. EmpeROB v. Bh^a 
Hussein, 16 C. W. N. 885; 13 Cr. h. 3. 484 484' 

PorainbOkC land innzomindari —Nopresumpticn 

that it is cultivable poramboke—Onus on zemindar 

fo make out his right to cultivate or let out to tenants. 

There is no presumption that any porawiliofce land in 
a zeminilari is of such a character as could lawfully bo 
cultivated or givcu out by the zemindar for purposes 
of cultivatiou. Therefore, the zemindar must prove 
that it is such as he is entitled to let out ou cultivation 
or receive kiat for, if cultivated without his permis- 
Sion. Gopisetti Nauayanasawmy 
c. Bonuada China Nausigauu, (1912) 1 M. W, K 3^ 


—Proof of possession—Prosuinpti^ 
as to prior possession 257 

___— of stolen property 492 

---Uegistration is not equival^t ^ 

delivery of possession D9 o 

Dispossession, suit based on— 


Groveholder, right of, to mortgage— Re-entry, no 
provision as to Wajib-ul-arz, cusfoni recorded tn— 
Cnstoii as to non transjerahility. ^ 

Certain grove-holders mortgaged their trees though 
uuder the custom embodied in the **WaJih-ul’arz 

they had no right to do so. 

'iMic lYajib-ul arz, however, did not contain any 
provision enabling tho Talukdar to re-enter and take 
possession of any trees which may have been dealt 
with in a matinor contrary to that allowed by tho 
village custom: ' 

Held, that tho Talukdar uuder tho circumstances 
had no right to dispossess tho mortgagee forcibly. 
If the mortgagee is so dispossessed, ho is outitlod m 
law to recover possession on the ground of his previous 
possession and dispossession. Muuammad 
Hasan Kuan y. Lalta * 
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-- ' ---j suit for—Dispossession of pJainfiff 

by defendant — Non-acquisition of prescriptive title 
by dejendant—Riqki of prior possessor to possession. 
In a suit for possession, where it appears that 
plaintiff, who was in possession, had been dispossessed 
bj defendant, and at the date of suit defendant had 
not acquired a title bj prescription, and neither party 
is found to have a ^ood title, plaintiff, as the prior 
possessor, has a right to recover possession from 
the defendant, who cannot show a better title. 
Kalyanam Basavata V. Alakam Malappa 613 


'■ 9 foi’—Rinding that property 

belongs to plaintiff and another —Decree for joint pos¬ 
session—Whether can be passed. 

Where plaintiff sues for exclusive possession of j)ro- 
porty and it is found that plaintiff is entitled only to 
joint possession with tho defendants, it is open to the 
Court to give plaintiff a decree for joint possession, 
but plaintiff cannot claim it as a matter of right. 
PURUVALA PeRPMALA CnETTV, III rc 


POUnda^g'e^fCCf whether judgment-debtor 
bound to deposit 436 

■ and fees —Land Acquision case 

Power-of-attorney— .'iWorney not a Legal 

Practitioner^Dutij leviable—Court Pees Act (VII of 
1870), Sch. n, Art. 10—Stamp Act (11 oj 189iV, s. 2 
(2lJ,8ch. I, Art. 48—“Case”-Mukhtar—Mukhtar- 
numa—Interpretation of statutes—Tech nical a nd 
popular meaning of words. g 

A power-of-attorney empowering a perso^ who is 
neither a Vakil of a Court nor a certificated Mukhtar 

of a Court, to represent another iu a Civil Court Is 
governed not by Article 48 of 1st Schedule of tlie 
Stamp Act but by Article 10 of Schedule II of the 
Court Fees Act. 

The first and most elementary rule of construction 
is that words or phrases are used iu their tcchni. 
cal meaning if they have acquired one and in their, 
popular meaning if they have not. 

Tho documents specified in Article 10, Schedule II of 
the Cotirt Pees Act, are tho documents which it was 
intended to e.xcludc from the defmiiion of a power- 
of-attorney in section 2 (21) of the Stamp Act. 

The word “case” in the Court Fees Act must lie 
confined to judicial cases or «'i't^/.si-judiciul cases as 
opposed to transactions. 

Article 10, Schedule 11, of the Court Fees Act i.s not 
restricted to documents given to ami pre.senteil by 
duly certificated JfKAr/i/urs and Plemlers umler tlio 
Legal Practitioners Act. 

A Mukhtar is an attorney, whotlier appointed spe¬ 
cially or generally or certificated as a legal practi¬ 
tioner and MukUtarnamn is a document wliich em¬ 
powers him to act for tho pi*rsoii by or on whose Ije- 
half tlio document is <*.\ecute«l and ineludes a power- 
of-atiorney in favour of a per.son other than a certili- 
cated Mukhtnr. (Jaxpat r. Pui'M .Sr\<;if, lUH p \\' p 
1912 122 F. b! 

Practice. S''*' ClUMI.VAI. PUfUFm-UE C«>t)K S. 

256 970 

“ Accu.-cd ill — Power to clispen.se with 

attendance in <'ourt 96 

—- DeftMico wif — Jforusal fo 

them—Eride!ic'(‘ *>f \vi!iu*'^scs 


sary 


o-vaniuie 

II 

795 


-7^-Duty of Magistrate-Same fact.s consti- 

tuting offences under more than one section —pj-y. 

Deeding to be with respect to tho more sei-ious* 
offence 

-- -Failure to take oath 


195 


Matters not urged before firs/. Court of 


revision, if can be urged in moving Jligh Court 


fees to writing 


of not reducing .agrooment.s for heavy 


1 i . -Suit adjourned for want of time—Vo 
duty on trying Court to direct witnesses to appear 


-.Time-barrcd appeal admitted in e.vereiso 


"f of process-Dischar 

of order of admission on ro.spondent’.s objection 


g© 


citoi A on requisition of Native 

State-Accused surrendering of his own aceord- 
Certificute granted by Political Agent for trial of 
accused m British India - Subsequent reca pf 
cor ificate-Aocused ordered to berried in vitivo 

809 


Assessor:.’ opinions how to be taken— 
Cros>'.<?A-ami7ii«y assessors, contrary to laio. 

A trialis altogether vitiated if the assessors are 
not asked and are apparently not allowed to give an 
independent opinion on the case. “ 

The cross-examination of tho assessors is en. 
.roly contrary to la,V. Section 3 nn of tl.o Cocio of 
Cnin.nnl roeclnre-rives the Jn.irre no no,.or to 
,|uest.on tl.e ussesso,■^ nntil tl.ey l,,.,-e .leJirereJ their 
0|,.,..0„s o.;nlly nn,l l.e has recor.k -,1 snci, opinions 
It thcie IS auj thing obscure in their verdicts 
.s no ohjeefon r„ the Jn,l..o nski,... .p.estions o c e‘r 
up such obscurity; but he is b^und to allow the -issol 
sors to express their own opini.m.s imlepoiidentlv 
in their own words on the wl.ole oJo be “oio 
.nterlenng w.thH.em m any way or askim^ them 
any question whatever except ‘•nl.at fs vo‘r 
opinion. NA.H'.Mei.i.i r. Kmpfuor, 1 ;< Ch. L. J. 4},7 

—— -—Conrt fuHliny vatne of so if hraom^i}, 

,unsdirtion-Phnnt presented to a competent Court 

hud do novo-l.v,de,:rc tak-n by jh-sf Court 
inet 11 .<ton of. x^uuir, 

A suitfordissolurioiiof parfner.sbip was brou-ht 
m the Court Ufa ilunsif first elas.s. J,, onk-r to 
ilecido whether the suit was wifi,in bi^ CuisdieH.trT 
the Munsif held :.n impiiry. found that tl/o vj] 
the .suit exceeded his JurLsdictien and returno,! tho 
plaint tor presentation in a competent Court 
Th,. Snh-Jndun- in .. Imsc Com t ,1,.. 

presente<l. onlered that the case .sl,oui,l be tried / 
M-rv. ami refuse.lt., inelmle Infhc evidei.ee beforo 
linn r lin cvnlnnco jiy iIk* MuMsff: ^ 

Ilf ‘‘f , {1 ) r lint tiu* oi Wur was ciirrort ; 

(2) that as tb.> .Mun.^if de.-id.-fi that I,.- I.:,,] • 

... »‘'>t proe..e.l to d. ci.Ie anv noinf ml . 

than thar -f jin isdiet in,, and m, findi,,.- l.'y hi,,, .)! I 

cert.-ini amount wa- due bv one i,;,,-,e t.i rl.r. ^ 

eor.l.l be treated as a lindin- nn the' merits 
Kisiifn Km.ak Xapm ' 

-;- diperent from the 

eI dtcr j -art u — Cnsnsta imthi*;. ■' 
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The Court should not decide a suit in a way which 
is not the case of either party and on a matter ou 
which no issue was raised, Savikisiuthu SIoopan i’. 
Sattan’ CuiNAPrAN Savahimuteu-, U012) 1 if- 

N. 177 

_ Procedure —Trial of suit—Summoned xoiU 

nrsses of pf\rt\i nh^enl — ApiiUcntion hij ^wrfy/or iss?/e 
of i(v/j-roiifs to n itncAites —yl>^oftl^r applicatioti for 
ndjourtimcnt of care—Order granting adjournment — 
Failure of Coart to pa.s-s orilers on application for 
narranfs—Applicant’s failure to secure attendance 
of vitnesses at adjourncil hearing—Pejnsal of Court 
to grant fxirihcr adjournment. 

At the first hearin" of the suit, the defendant repre¬ 
sented to Court that his summoned witnesses were 
absent and applied for the issue of warrants afrainst 
them and also for adjournmeiic. The Court adjourned 
the hoariuff but did not iiasa orders on the application 
for wnrriints. The defendant took no steps to secure 
tlic attendance of his witnesses at the adjourned hear- 
itifr, when lie a^aiii prayed for a further adjournment 
which was refused: 

Held, that the adjournment was lightly 
AuMfiiAM PiLt.AY, Tn re 58^ 

_ _ _ Return of summons—Order of Court 

— Clearness. , . n * 

When summonses are returned unserred, the i ourt 

should pass subsequent orders very clearly, statmg 
the delay for non-servico. etc. A vague order to the 
ctfeot‘'no vigilant steps arc taken to secure attondanco 
of witnesses ' is not s.imcicMit^ w’ 

sniKMiM.U r. Kouviriki Hasuri Rfih.I, 0912) I M. 

N. 174 

__-St/ifi Judicial Coiumi.-isioncr'f, Court Rules, 

]t?iles 27 — Remand ordei—Inclusion of Plead* 

cr’s fees in rosts — Failurc to fife cerf.Jirale of fee—Re* 
viem of tn.ration after in Inirer Court — 

“Sueccs.^ful part,/’, meaning of t 

Uii.ler Rule 27 of Rules of tho Court of the Judicial 
Commissioner in Siml. no application for review of 
taxation of costs is allowable unless made before the 

decree is signed. , . . 

When a case is remamled for fresh decision 

and costs of appeal are directed to be costs in tho 

cause, tho lower Court when passing its decree has no 

power to alter the order of the Appellate Court as to 

costs and to allow co.sts not shown in the order of tho 

Appellate Court. -i., r *i 

The .‘xprcsdoii ‘'successful party m rule 22 of the 

lilies of Court ineau.s the iiarty who. as a result 

of the Court’s judgmeut, is entitled to l.*rmuhite .a 

claim for co.sts against other party; it does not include 
a poi ty obtaining success in proceedings before an¬ 
Where the liiinl incidence of the hiirdon of costs is 
I,-ft for the iK-cision of the lower (Jourt, as in the case 
,.l- a party de.driog his inemlcr’s fees to bo 

iiu lmled ill Mu‘ costs must lile the usual certifica o of 
f. e< in the* Appellate (’ourt before (ho decree ol that 

Ceiul is signed. MAJIIlUn.ASS.r.SlXKETARY OK 

s. I., It. 2:)4 ^ 

_ 'Prial uitli ossc<ior.-i — ()nc of them 

dis-io'iJilied load after the trial ivn.i begun — 
!).• Iicv.i f, ia! — ('rtmiiKil Procedure Code {Act V of 

IV.IH). .S-.S. 2sr,, 428, 4;19. 

^Vh^■l•o it is discovere'.l, after the trial has begun in 
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a caso tried with the aid of assessors, that one of them 
is interested or otherwise unfit to sit as an assessor, 
the Sessions Judge slxould refer the case to the High 
Court to set aside the order by which the incompetent 
assessor was appointed and all the subsequent pro¬ 
ceedings in the trial. 

In such cases, the Sessions Judge ought to choose 
another assessor and proceed with the trial de novo. 
Sessions Judge of Tanjore u. Tbiagaraja Thevan, 
(1912) 1 M. W. N. 378; 13 Cr. L. J. 473 313 

Pre-emption* See Pre-mortoage j Punjab 
Pre-e.mption Act. 


- ■■ Co-ocenpant having a right of pre¬ 

emption ”—Subsequent transferee from person liv¬ 
ing right of pre-emption 570 


«* . • 






__ —^Bhai bhatija hakiki— Sister, xohether 

include 1 in the ^erm-Wajib-uMarz. 

A sister is included in tho t«rma hhai bhatija ha* 
l-iki. Niaz Fatima V. Tamiz Begam 175 

_ . —‘Co-sharer—Partition, effect of 

The sale in respect of which the present pre-emption 
suit was instituted took place on the 22nd of July 
1909. 

On the 21st June previously, partition iiad been 
made and confirmed with effect from the 1st of July 
1909. Under the partition tho plaintiff and tho ven¬ 
dor wore co-sharers in the same mahal and the 
vendee ceased to be co-sharer with the vendor. The 
Wajib-ul arz, which was prepared after the partition, 
was verified on the 2nd of August 1909: 

Held, that the plaintiff had a right to sue for pre¬ 
emption. Nani> Kishore SiNGU V. Ham Biricii Hai 

' 704 

__ . . —^Co.sharer of equal degree joining in 

sale a co.sharer of inferior degree — IjOss of preferen* 
tial right. 

Where a co-sharer of equal degree joins in the sale a 
co-s!iarer of an inferior degree, he forfeits his right as 
such and a suit for pre-emption can lie against him. 
GupTEsnwAR Ram v. Rate Krishna Ram, lu A. L J. 

70 174 

- - - Custom — Dasuha town, District 

Hushiarpur. 

The custom of pre-emption, in respect of hnuso 
property, obtains in the town of Dasuha. Udho Ram 
V. Ropa, 61 P. R. 1912; 185 P. W. R. 1912 934 

-Custom or contract — Proof. 

A custom of pre-emption should, like any other 
custom, bo proved by clear and sufficient evidence. 
Bipiiata Ham i<. Ram Cueri 251 


- Custom or contract—Onus—Wajib- 

ul-arz— Kridence. 

The existence or non-existence of a custom of pre¬ 
emption must bo proved in the same manner as any 
other question. The proper issue in the caso is does 
or does not the particular custom alleged by the 
plaintiff exist. The onus of proving the existence 
of such custom lies on tho plaintiff and if he is unable 
to produce evidence other than an obscure clause 
in a ieajib*ul*arz, lie must be hold to have failed to 
prove tho existence 3f tho custom. A ivajib*ul-arz 
is merely evidence, Bechu Singh v. Dachmi Nara ^n 
Singh v4 
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Pre-emption —coucld. 


“Deposit oj decretal a^noant—Costs 
taken, out of the amount deposited, effect of. 

In a pre-emption suit, A. ^ot a decree and was 
ordered by the Court of first instance to pay Rs. 6,800. 
He deposited this sum but subsequently attached 
Rs. 314 on account of his costs in the suit which 
had been awarded by the first Court. On appeal to 
the High Court, ho was ordered to pay Rs. 10,000 and 
hence he deposited another sum of Rs. 3,200: 

Held, that this was a proper deposit in spite of the 
fact that he had taken out Rs. 314 towards costs. 
Alx Hdsain V. Amin Ullah, 10 A. L. J. 163 337 

- —flight of Hindus in Jfehar—Cere¬ 
monies to demand pre-emption, if may he performed 
hrj manager of disqualified proprietor — Co-sharers — 
Payment of Government revenue jointly, whether 
constitutes co-parcenary to give rise to right of pre¬ 
emption. 

A right or custom of pre-emption is recognised as 
prevailing among Hindus in Rehar. 

The manager of an estate, in charge of the Court of 
Wards of a disqualified proprietor under tlie Court of 
Wards Act, 1879, is competent, independently of the 
provisions of section 40 of the Act, to observe on behalf 
of tlie proprietor the formalities to demand the right 

of pre-emption in accordance with the prescriptions 
of the law. ^ 

The claim to co.parcenary, on which a pre-emptor’s 
right of pre-emption is based, may arise out of the 
fact that the vendor and pre-omptor are jointly liable 
for the payment of the Government revenue assessed 
on the property, because that joint liability arises 
from the fact that they own undivided interests. 
Jadu Lal Sahu V. Janki Koer, 16 C. W. V 5 . 6 : 1 . 1 1 

J 

9 A. L. J. 52o; 14 Bom. L. R. 436} 23 M. L. .T. 28 

653 P. C. 

■ of the plnintif at date of sale 

and at date when decree ought to have been passed— 
Partition after the decree of first Court, effect of. 

A plaintiff having a right to a decree in a pre- 
emption suit at the date of the sale and at the date 
upon which the decree ought to have been made 
by the first Court, does not lose that right because 
ot a partitiOQ, which comes into force before the 
decree becomes final on appeal. Biuya Bersii\d Ram 
V. Aciiaibar Ram 865 

;- Vendee drawing money depositedby 

pre-emptor in Court—Appeal, right of, if affected hy 
such withdrawal-Pre-emption suit about land — 
Jurisdiction value less than lis. 5,0 )0 under rules — 
Decree given on payment of more than Rs 5 000_ 

Appeal from such deceee, whether lie.s to the Divisional 
Court or to the ChieJ Court. 

A vendee appellant in a pro-eiuptiou case is not 
precluded from proceeding witli his appeal against 
the pro-eniption decree merely because he withdraws 
irom the Court the purchased-inoney depositotl by 
the pre-emptor in pursuance uf the pre-emption decree. 

Ln a pre-emption suit relating to land of which the 
;^luo for purposes of jurisdiction under tho Suits 
Valuation Act is less thau Rs. .o.OOO, but in wliicli a 
Uecree has been passed by tho Court of first instance 
on paym^t of moro than Hs. .5,0X). an appeal lies 
o tho Divisional Court aiul not to tlm Chief 

19T2?83 


Preliminary decree— Decision on the qnes. 

tion of res judicata 563 566 

Pre-mortg'ag'e — Usufructuary mortynye — 

IHushrut-ul-rohan — Apportionment of mortgage- 
money Liability oj person claiminj pre-mortgage of 
usufructuary mortgage. 

H. and three other persons usufruotuarily rnort- 
^ged their property to one M. On the sarao day 
H. alone executed a Mushrut-ul-rehan in favour of 
the same mortgagee and agreed to pay the amount 
clue under this mortgage along with the money duo 
under the usufructuary mortgage. AT. sued to pre. 

empbthe usufructuary mortgage so far as IVs share 

Avas concerned: 

Ht'id that he was not bound to pay the money 
under the Mushrut-ul-rehan which was a separate and 
independent transaction. He was liable to pay the 
proportionate amount of the cousideration of the usu- 
f^ructuary mortgage on H.’s share. Kalla u. Haroian. 

y ij* J* bblj o4 A, 41b 937 

Presumpt(on-A,ioption-.Ami,orit7 to ....t 


forged document 


■Correctness of Revenue Record 

467 

of guilty knowledge -Using 

81 

Thakbast map 341 

-ifarriage—iran and woman co- 
^bxttng continuously—Recognition of children as 

rtneed by uneol.s/oclory ci-idenre „f ,na,;-ioye held 
many year., ago, h,U only hy conelusire evidjee 
Tho law prosumos ip favour of marrinwo an-1 ao-ainst 

ooha'hieo'S 

If "t rr 

probability Tbo ovblouce for tho purpose ° 

It must be strong distinct, satisfactory and couchisiv": 
It can be repelled only by coucliisivo evidence and 
cannot be displaced merely because direct ovidonco 

ago i: 

The mother of the Plaintiff and the father of the 

dcfon lants lived as husband and wife for a lon- 
sonos of years. The defendants 
plaintiff as their legitimate brother. The plaintiff’s 
mother described herself in a document exec.S b^ 
her as the wife of the defendants' father who was -I 
witness to the document: ^ 

Held, that the presumption of law wasthatthephiu 

tiff s mother and the defen.lants* father were man- el 

l>resiimj>tion was not repelled 
though the evidence of marriage which took place 


Permanent tenure, heritable nud 
non-enhanreahle-Tenancy created 50 ymru aqn — 
R..^ulential purim^es-Uiprovemenfs permanent- 
Rent unchanyed-lransfers by sale — hiherifanre- 
ina2 of transforoc: 

A tenancy was created some voars before ISRl Ti 
wu. srantocl for rr.blrntial p„rpo.„s and silioe that 
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Presumption— conciii. 

I’mc the land had Doon enclosed and improved by the 
teiiant to form the grounds or compound of a residen¬ 
tial building. Expenses ha«l been incurred by the 
tenant on permanent improvements to the land so as 
to make it iit for residential imrposes. The rent dur¬ 
ing all tlicse years remained the same, though the 
land had of late ycar.s increased ver}' considerably in 
value. The land Avas transfcrroil by sale and 
passed by inheritance on .several occasions 'w ithout 
any objection raised by the landlords. On the con¬ 
trary, they recognised the transferees as tenants 
receiving rents from tlicm, and no attempt was made 
to eject the tenants: 

IlcJd, that all these facts justified the conclusion 
that the tenancy was a permanent, transferable and 
heritable tenanev at a fixed rental. 

The mere retention of the name of the old tenant 
for the purpose of identifying the holding in tho 
Shi'riMa of the landlord is not. in itself sufficient to 
indicate that there was no recognition by tho landlord 
that the tenancy was heritable and transferable. 
(lUEY r. Ram Shashi Rnv I 10 


Price—Exchange-- Sale 

Primogeniture, rule of-Succession to lorn, 
horilari 925 

Priority. Sec mortgagr. 

-—of claim—Seizure of absconder’s pro¬ 
perty by (rovemment—Attachment of property 
jincler Civil Court decree befoio attnebmont and 


proclamation (iovernment 

Decree on mortgage—Suit for dower by 


mortgagor’s wife—Pauper suit—l^ccree against 
mortgagor only —Decree for Court.fee against 
amount decreed and against husband—Collector 
realising amouiit by sale of mortgaged property— 
Right of purchaser—Sale in execution of mortgage 
decree—Purchase by mortgageo—I’liority of title 
—Crown debt 177 

Purchase of bohling—PlaiiitiiT’s purchase 


at mortgage decree sale—Defendant’s purcliaso at 
co-sharor landlord’s rent docreo sale—Question of 
transferability of bolding, if can be raised by de- 
fi'jidant 718 

Privacy, right of 
Private defence, 

right 


right of—I'A’cectliiig tlio 

481 

-Oims of y>i oe/—A'o allctjation 

Its tlcjcticc. 

It is for tin* person ivlm lolies on ihe light of pri¬ 
vate defence to prove that lie is within tho ex<-eptioii, 
tliongh the light is not alleged ns adel'euce. \ kkkana 
N’adan <■. E.mfeuor. 11 M. T. (1912) 1 M. W. 
X. -lOl; 13 Cii. L. J. 470 310 

— ' ■ ■ - ■ - — lUotintj - Ritjht of jo'imtc 

defence, if exceeded — Piinish7ncnf. 

When a Court finds that an accused had tho right 
of private defence in any case, it ought not to 
convict any of tliem of rioting, it is impossible that 
a miin who is acting in the oxereiso of a legal riglit 
can be a member of an unlawful assembly. 

.Any peison wh<i exceeds the right of ]jrirate de¬ 
fence is liable to be )mnished for (he spi-citic oil’ence 
«>f culpable honiicithr or other crime which he may 
hi' I'oiiiiil to have committed in excess of that 
right. N.\ji'MUi«I)I r. K.Mri-.UoH, 13 Ck. E. J. 497 641 


Privy Council Appeal— Application for 

leave—Allowance of period occupied in obtaining 
copy of decree—Date of signing decree— Delay for 
which applicant not responsible—Application for 
copy made after period of limitation had expired— 
Misled by Full Bench ruling—Sufficient cause for 
delay in filing application 59 

Application for leave to ap 


^^ * A^ Mi V A V mm m m m ^ ^ v w v 

peal —Time for obtaining copies of judgment and 
decree, w’hothcr to be excluded 497 

-^AppUention for leave — 


Atvord—Judgment of High Court based on utvard — 
Appeal from judgment of High Comd—Civil Proce¬ 
dure Code (Act y of 1908), .vs. 109. 110, 111, SeA. 21, 
paia. 21. cl. (2J. 

In a case, the value of tho subject-matter of which 
is over Rs. 10 , 000 , and the High Court has reversed 
tho decision of the lower Court, an applicant is 
entitled to a certificate for leave to appeal to the 
Privy Council. 

Tlio certificate cannot bo refused on the ground thot 
in accordance with the provisions of tho Code of Civil 
Procedure, no appeal lies against a judgment pro¬ 
nounced in accordance with an award and a decree 
following it. Such provisions only affect the appeals 
in India and do not affect the appeals to His Majesty 
in Council. Amrer Brgam v. Bauruddin Hussai^ 

15 0. C. 5.-> 2 

Probate —Court.fce 621 

Probate and Administration Act 
(V of 1881), ss. 50, 69,86 iri« rij«- 

inheriting son —Son’s creditor jf has locus standi to 
oppose grant "'Order of Judge holding he has right to 
opjMse^Appenl—If order appealable. 

An order of a District Judge holding that a certain 
party has a focus .sfondi to contest a Will, is merely 
an interlocutory order and is not appealable. 

A judgment.crcilitor who, but for a Will, would, in 
execution of his decree, have a right to seize the pro¬ 
perty which would descend to his judgment-debtor, 
and who alleges that the Will is a forgery set up for 
the purpose of defrauding the creditors, has a locus 
standi to make an .application for the revocation of 
Probate of the ^Ylll. L.vkhi Nar.ain Sham r. 
Dhanada Kumar Chose, 10 W. N. 1099 686 

__S. 50 Expl. 4 -“J«.«f 

cause’—Mal-administraiion— Disagreement between 
joint ndm}ni.<troti>r.s~ar(iul '’becoming useless u»id 
iiiopcriifire,” meaning of. 

The words “become useless and inoperativo’’in sec¬ 
tion r.O, Explanation (4) of tho Probate and Adminis- 
tration Act imply tho discovery of something which, 
if known at tho date of the grant, would have been a 
»rround for refusing it, c. g., the discovery of a later 
Will or codioil or tho subsequent discovery th:it 

the Will was forged or that tho alleged testator was 

still living. . . , . 

Therefore, mal-ndininistration is not a just cause 

under seetion &0, Explanation 4, of the Probate and 
Administration Act, for revoking a Probate. 

CnnstMiuentlv.a disagreement between joint adminis¬ 
trators is not a just cause for annulling the Letters of 
Administration. GourChaxi.ha Das r. Sarat 
Dasya. lOC.W.N. 880 


s. 69 
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Probate and Administration Act^ 

concld. 

Sj S2— Letters of Admi 


nistration—Suit by legatee for declaration of 
Decree in suit~8uhsequent suit by legatee against 
tenant for rent for period subsequent to death of 
testator—Right of suit. 

Letters of Administration to the estate of a de¬ 
ceased person were granted to his widow. Tho pre¬ 
sent plaintiff in a previous suit obtained a declaration 
that he was entitled as a legatee to 4-anuas share of 
the property left by the deceased. Ho now sued 
to recover a 4*annas share of the rent from a tenant 
of the deceased: 

Heldy that the suit was maintainable. Rajanj 
Kanta Sarkar V. Makhan Lal Goswami 


Sa 86 


PrOCOdurO —Case rctnitted by Privy CotuicU to 
High Courts Case pending in Court of Appeal — 
Limitation Act (IX of 1908), s. 31. 

^ The Subordinate Judge held that to a suit upon a 
simple mortgage, the twelve years’ rule of limitation, 
under Article 132 of the Limitation Act of 1877, would 
apply. The High Court, on appeal, held, that the 
sixty years’ rule of limitation was applicable under 
Article 147. On appeal the Privy Council, ou July 22, 
1907, restored the former decision and remanded the 
case to the High Court for disposal. While the case 
was pending in the High Court tho Limitation Act of 
1UG8 was passed on August 7, i908, which enacted 
that no such suit in the said territories instituted 
Within the said period of sixty years and pending at 
the date of the passing of this Act, either in a Court 
ot hrst instanee or of appeal, shall be dismissed on 
the ground that a twelve years’ rule of limitation is 
applicable: ” 

Held, that this legislation applied to this suit, as 
the formerjudgment of tho Privy Council did not end 
the suit which was remitted for inquiry upon allega- 
tions of fact, and when the new Limitation Act was 

pending. Vasudeva BIudahar 
W N M 16 C. W. N. 469; 11912) 1 M. 

466; 14 Bom. L. R. 405, 23 M. L. J. 16; 35 M. 191 

_ ^ 222 P, C, 

11 by ifayistrate — 

Lvidencc^iraminy of cliarge^Cross-€j:amination. 

In every inquiry iuto a Sessions Court, a Alagis- 
trate is bound, before he draws up a charge, to take 
all such evidence as may bo produced (1) in support 
of the prosecution, (2) on behalf of the accused aud 
W) as may bo called for by tho Magistrate. Jf the 
Magistrate docs not take that evidence, he errs unless 
ne can justify Ins procedure on the groimci that tho 
evidence of such ami such witness is obviously irrele¬ 
vant or that he considers the fact in issue between the 

parties proved one way or the other by tlie evidence 
already produced. 

if the complainant 
or the olhcers conducting the prosecution or tlio uc- 
cused applies to liim, to issue process to compel the 
tendance of witnesses, to issue such process and as 
a matter of consequence to take the evidence thus 
caused to bo produced unless tlio Magistrate records 
asona to show that it is unnecessary to compel tho 
attendance of the witnesses. 


Proced u re— concld. 

As each witness out of tlie classes mentioned above 
is examined, the accused is at liberty to cross-examine 
him. Durga Dott y. E.MPER 0 R, 13 Cb. L. J. 443; 10 
A. L. J. 144 75 

Professional misconduct. Pleader; 

Solicitor. 

Provincial Insolvency Act (111 of 

1907), s. 6 ^Jurisdiction—Insolvency petition by 

debtor arrested or imprisoned —“Or”, construction of. 

A debtor, who has been arrested or imprisoned in 
execution of a decree, may present an insolvency peti¬ 
tion to the Court having jurisdiction cither in tho 
local area where he is in custody or where he resides 
or carries on business. 

The word ‘or’ in section 6 of the Provincial Insol¬ 
vency Act is used in the sense of giving the debtor 
an alternative choice. It does not restrict the debtor 
to present his insolvency petition only to tho Court 
within whose jurisdiction he is in custody. Gha.s- 
SIIAMDAS V. VlSllINDEVI, 5 S. L. R. 259 830 

— S. I 5 —Insolcency, peti» 

tionfor — Dismissal—Ground to he indicated in Judg¬ 
ment-Adjudication—Equitable distribution of assets 

^Advantage to creditors. 

An adjudication of insolvency ensures the distribu- 
tion of tlie assets, if there are any, according'* to the 
equitable arraugement for which provision is” made in 
the Insolvency Act. 

Therefore, if there are considerable assets, it would 
be most di8u<lvantagcous to the general body of ere- 
ditors tliat there should not be an adjudication. 

A Judge, in dismissing a petition for adjudication 
should indicate one of tho grounds set forth in sec¬ 
tion 15 of tho Provincial Insolvency Act as that oii 
which he purports to act. Preonatu Roy u. Vibarav 
CuANDKA Sarkar, 15 C. L. J. 631 870 


— zr7~ri —^ ( 2 ), 

Procedure Code (Act V o/ li)0,Sl, 
creditors rights of—Mortgagee effected during the 
couree of attachment, validitg of, in ineoleencg ,,ro. 
ceed.ngs-Procedure to bo folio,oed in the caee ol 
eecu-ed c,-ed,to,--Aeeets, ,-ealized h,j eale, right of 

secured creditors to proceed (iijxinst. ^ 

_ Certain niortgages were executed by an insolvent 

judgment-debtor during the continnauce of an attach- 
meat of the mortgaged property by certain docreo- 
holders, who contended in insolvoncv piocoedliio-s th-ifc 
the mortgages were voi<l against tliem under Section 

(l; that according to the provUhms of sec 
tiou lb 2)of the Provincial Insolvency Act, the claims 
which the creditors were ablo to enforce under tho 

Civil Proceilure Code, censed to l.o enforceable upon 

the makmgjt the order of adjudication ami the erj- 

ditors cou d only work out their remedv under tho 

conditions laid down ui tho insolvencv Aei and they 

cou a not, therctore. claim that ti.e muriga-es weVe 
void against them; » - '-le 

(2 that if the property were sold up. the inurt-a-mes 
would have the same remedy against the as'set- 
realized by sale as against the prum rir irs.df- 

(.3) that in all such cases wheru’daims were sel u„ 

by the mortgages, the provisions of section 31 of the 
Insolvency Act must be strictly compliod with 
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Provincial Insolvency Act —concld. 


All attacliing creditor has no lien or cliarg^c upon 
tiie debtor’s property which he attaches and is not 
entitled to rank as a secured creditor. 

It is expedient in the interest of all the creditors 
that the Court should bo allowed to briri" the insol* 
vent’s mortgaged propoity to sale and give the niorfc- 
gagee the same remedy against the sale-proceeds as 
he had against the iiroperty itself. 

The rights of secured creditors arc not affected in 
any way by the passing of an order of adjudication. 
Uun IsATii V. Gnu Prashad 860 

-Sa 20 —Receiver entering 

into arrangement ivithoiit have of the Court—Sale hy 
ofiiccrs of Court —coiifract Act not applicable. 

Tlie ]michaser of property belonging to an insol¬ 
vent cannot impugn the salo on the ground that the 
Kecciver, who sold the property, entered into an 
arrangement with the purchaser for deferred payment 
of th(! purchase-money without the leave of the 
Court. 

The Contract Act has no application to sales by 
olHccrs of Courts. Shwk Wa r. Sunr.iVAN, 5 liUK. L. T. 
79 368 

-ss. 24, 25, 28- 

Claims on fonvurd contracts—Contingent debts — 
Rroof in insolvency — Creditor's offtdai'H.s — Duty of 
Off'ci<d Receiver. 

Claims in res})cet of forward contracts are demands 
ill the natuie of unllciujd:ite<l <lamagcs arising out of 
coiitiact. They are contingent debts capable of be¬ 
ing faiily estimated and can be proved, under the 
insolvcncv Act, before the <uie dates for the perform¬ 
ance of tlie contracts have arrived. 

Wlicic different creditors tile atHdavits before the 
Oflicial Receiver in proof of such debts, it is his duty to 
iiicpiire into the matter and to determine a uniform 
rate f()i‘the purpose of making a fair estim.'ile or 
valuation of those delits. Tlic creditors’ aflidavits 
should not be acceptctl without question, as the affida¬ 
vits can only ilisclosc the chance of liability, and 
are notliing but the cieditor’s estimate and opinion as 
to the present value of the debt. A creditor’s esti¬ 
mate is no pari t»f the proof of such a debt. JIos.saji 


Lotja, In re, 5 S- b. U 249 825 

-SS. 25, 28 825 

--s. 31 860 

Provincial Small Cause Courts Act 
(IX of 1887), S. 15 352 


S« 25~L«ift’r Court /c- 
!<> //ar sncccs^^fnl parhj on insufficient 
tjroiinds- llttjh Court atn mivrjcvc in revision^ 

• * co.>its should follow the event, and when 
tin- lower t (jinf does not .act on this rule, it ought to 
give a siifficieTit reason for not d(*ing so. Where the 
reason given by a .Subordinate Judge for disallowing 
1 he ct.hts of a successful plaintiff is unsalisfactorv 
Ihe Hio-l, (.’oiirt can interfere under section 2."> of Act 
IX ol l N.ikavana lYkR f. Vknkatauama Aivar 
(1912) 1 .M. )V. N. yOG 


S. 25-*- J'indtnif Opposed f> 

evidence- Poinr of High Court to interfere in rerisint 
— Arlnonlcdyunnt of joyinenf hi, one fru.ttce u Hhou 
m tmd recei, t of monen—Surh aeknoulcdyment no 
n the i/i.'^iitution. 


Provincial Small Cause Courts Act 

—concld. 


Even if a finding of fact arrived at by a lower 
Court is entirely opposed to the evidence, tho High 
Court has no power to interfere in revision under 
section 25 of Act IX of 1887. 

A mere acknowledgment of payment by one of the 
trustees who did not really receive the money cannot 
bind the institution. GANAPAXHt Pillai, Tn re, (19121 
1 M. W. N. 181 186 

---Sch. II, Arts.8, I I 

32 


-Art. 15 352 

- • —-Art. IS—Suit by trustee 

—Claim based on agreement hy defendant to pay a 
specified sum to plaintiff. 

A suit by a trustee for the recovery of a specified 
amount agreed to be paid to him by the defendant 
for being used as a trust is not a suit relating to a 
trust within the meaning of Article 18 of Schedule 11 
of the Provincial Small Cause Courts Act and is tri¬ 
able by a Small Cause Court if tho amount of the 
claims falls ivitliin its pecuniary jjirisdiction. Aiwa 
P lLLAY V. VKirHAClIi;LLAM PiLLAY 273 


-Art. 35 (I) — Small 

Cau.<c Suit —Suit for injury — Assault — Thf’cntentng 
to beat leilli a shoe Suit for compensation. 

A suit to recover damages from flefendaiit for run¬ 
ning after plaintiff with a shoe in his hand, threatening 
to beat him ami using abusive language, thougdi not ac¬ 
tually touching the plaintiff's person, is a suit for in- 
jurv to the person” w ithin the meaning of clause 35 
(O of the second Schedule of tho Provincial Small 
Cause Courts Act and is, therefore, excluded from the 
cognizance of the Small Cause Court. 

TIi 6 <ict coniplaiui?d of aniouiits to au assault atul to 
an offence affecting the human body. Gobini> Bal- 
KRisnxA JosHi c. Pandura.m; Vinayak, 14 
323; 33 B. 443 50O 

_Art.41 218 

Public Demands Recovery Act (I of 
1895), S. 19(2) 291 


Public Record —Map prepared by Kanungo 

459 

Punjab Courts Act (XVIII of 1884), 

s. 70 (a) —Onus wrongly laid- Revision. 

A revision is not justified on the mere ground that 
tho onus was placed on the w’roog party. Karimul- 
LAHU Kimon, 213 P. W. 11 1912j207 P. L. R. 191^ 
102 P. R. 1912 839 

Punjab Land Revenue Act (XVII of 
1887), Rules under, rule 17 (II)- 

I anibardari—Sucrcx.si’oa to office — Primogeniture, 
rule of—Adojded son cannot succeed. 

The expression ‘‘nearest eligible heir according to 
the rule of primogeniture”, in rule 17 {iij of the rules 
under the Land Revenue Act, should be strictly con¬ 
strued: it does not apply to unadopted son. 

The rule of primogeniture embraces only descent 
by birth and does not embrace descent by adoption. 

Consequently, in the case of a vacancy in tho office 
of headman, an adopted son cannot succeed to or 
through his adoptive father under any rule of primo- 
genituie. 
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Punjab Land Revenue Act —conclcl. 

A.y B. and C. wore three brothers. .^1. was tho 
eldest and C. the youngest. Tho last holder of the 
post of Lambardar was a descendant of B., and ho 
died childless. 

D. and E., vhe two sons of 0., claimed the oSice. 
D. was the elder son but E. had been adopted by A. 
who had no son of his own; 

Held, (1) that E- could not succeed to the lamhar- 
darship as the adopted son of A •, 

(2) that P. was entitled to sncceed and his title 
could not be postponed to E. in consequence of the 
latter’s adoption hy A, Bhag Sinuu u. Jaura Singh, 
2 P; K. 1912 BEr.j 7 P. W. R. 1912 Rev. - 


—r-ss. 15(1) (a) and 

(3), 118(3) and (4) — Civil Procedure Code 

(Act V 0 /I 9 O 8 ), 2 (14 )—Sanction to review, lo/ic- 

ther an order — Review — Revision — Appeal — Parti¬ 
tion, permissioyi to xvithdraw application for — Discre¬ 
tion —Cn-cit/rtiffa/ice.s. 

An order passed on review is appealable, provided 
that it does not merely confirm the previous order. 
A mere sanction, however, given by a controlling to a 
Subordinate Revenue Officer to review an order is not 
in itself an “order” and is, therefore, not appealable, 
though it may be open to revision. 

Where a Revenue Officer allowed an application 
for partition to bo withdrawn, because numer¬ 
ous irregularities had occurred in the conduct of 
partition proceedings and the original second party 
Imd alienated his share toother persons, who repre¬ 
sented him in the proceeding: 

f/c/d, that the Revenue Officer had exercised a 
sound discretion in allowing the withdrawal oftheap- 

plication, and that no action, under section 118 (4), 

Laud Revenue Act, was necessary, because there was 
no applicant other than the first party who had been 
permitted to withdraw Ids application. Ahmad r. 
Ahmad, 3 P. R. 1912 Rev. j 6 P. W. R. 1912 Rev. 


S. 118(3), (4) 937 

j/.//•vtrr fiuo*Ti ®44—PttHjuh Tenancy 

Atf 0 / 1837;, .>?. 17—Appraisement—Vnlne of 

Record of Riyhls entries in revenue proceediw/s. 

17 of Act XVI of 
1887 and section 144- of Act XVU of 1887 -i 

co-sharer m a joint holding is competent to make 
an application for uppraisemeutj it is not necessary 
tor all the co-sharers to join in it. 

T applications under .sections 144 

Land Revenue Act, XVfl of 1887, and 17 of the’ 
Punjab lonancy Act. XVI of 1887, the Revenue 
Office! should not go behind the entries in tho Revenue 
Records. He should act as if the co sharers recorded 
therein were m fact the co-sharers in tho holclin- A 
procedure is provided for those who disfiute the”‘cor 
rectness of the Record nf Rigl.ts entries to have them 
altered. Pending alterations, the Revenue Officer 
Should, in a proceeding under section 17, Tehanev Act 
ti-eat the entries as correct. Nihaf. Devi r. Kishorf 
Chand, 4 P. W. H. 1912 Rkv, 9I 4 

IVIunicipal Act (XX of I 89 i > 
and (e) 

""■-■‘■-'‘•"‘-SecurU.j of 

Iho re-placing of an old by a now superstructure 
apou ail old chhaltu or bndgo overa lauo a material 


Punjab Municipal Act —conoid, 

alteration within the moaning of clause (a) of sec¬ 
tion 94 of tho Punjab Municipal Act and affects 
the security of the old building within the meaning of 

clause (e) of tho same section. Therefore, tho Com- 

mitteo acts intra vires if it requires the removal of 
such new superstructure erected without its permis- 
Sion. Monicipal Committee op Delhi v. Maman 
Chand, 178 P. u. R. 1912,210 P. W. R. 1912 


Pre-emptfon Act (11 of 
I90o), ss. 11, 12, 12(a), 12(c). 

thlrdly-Ri>)iT of vendee to resist—I^re-^mptor 

Inmself debarred by s. 1\ from claiming pre-emption 

Uigtitoi onlg some oivners to sue under s. 12 (o) 
thirdly. ^ ' 

A vendee, in order to resist a suit for pre-emption 
must show that ho has himself a right to purchase 

iioht of the person who claims to pre-empt it. A per- 
«on,who IS. by virtue of section U of the Act 
eutiiely debarred from any right of pre-emption, can- 

aut, a right of pre-emption which enables him 
to defeat the right of a^,erson to whonrihe \ct 

forra^ '® pre-emption. There- 

f-nm 1 debarred under section 11 

Loin claiming pre-emption as a plaintiff, is not entitled 

ffi-onmf tr f l^'’®-®™Ptioii as defendant on the 

giound that as the next heir of tho vendor lie has a 

o?*^?he "ac? 12 (u) 

oithef that 

many oivncra, can sue, while the re™ S trsPiiul 
aside without taking any action in fho ^ 

Daul.vt Ram v. Sobra Singh, 179 P. W. R. 1912**^ 

102 

®:., — JVidcw\s 


si 

of 


oMc-r-Under the Customary Law, as uKi,.,- fi 
Hindu Law, a widow is .an heir of W i ‘ 
Buagi f. Muiiammaii, 212 P. \y. R. 1912^ 

‘ *2 (cj, thirdly 

of 1887)^ 

S. O ( I ) iXi)—Owner losinyoivnersUin h„ ! 1 / a 

to pay revenue-Occupanc-tcnanf ^ ‘>‘<dnlity 

An owner, who tliromHi iii!d,;i;f* 

revenue losc.s his ownership, coascJ toI 

owner by an involnntarr act within tho 

section 5 (1) (6) of Act \VI of ls^7 V* ‘^‘uaning of 

3 P. W. K. 1912 Um 

QOT 


s. I 7— Appraisement 

nuc Record — Rre^ntmjdnu — Rcuc^ 

•h.e Tolu SiufTh «„c,| certur„' 

of rent m re.spcct of a hnldim^ Tl/ ^ a*-'*' ^•‘i'uars 
ins the heIJintr iu the J.,„mlZudi werr^l^.l^^^i"!: 
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Punjab Tenancy Act —concld. 

Ill the ownership coluniu, sitciinilat deh and in the 
cultivators’ column, certain tenants ou behalf of 
Uaidur Shah co-sharer !, and Tola Singh ft- 

The defendants pleaded that they had paid the 
entire rent to Haidar Shah. Haidar Shah was then 
joined as defendant and he repudiated Tola Singh s 
claim alleging that Tola Singh was out of possession 
aliojrether ami that the entry in ioinabandi was wrong. 

The Assistant Collector, 1st grade, applied to the 
Collector under section 98 of the Punjab Tenancy Act 
for sanction to an order directing the defendant 
Haidar Shah to institute a suit in a Civil Court with¬ 
in two months to establish the tact that the entries 
in tlie Roveimc papers were wrong, and that he was 
entitled to the proprietary possession of the whole 
area in suit. The Collector replied that the onus of 
suing in a Civil Court stiould be placed upon Tola 

SingTi, the plaintiff, ami not on Haidar Shah, the defend- 

uut. Tlic Revenue Assistant passed order accord- 
in*dy and Tola Singh’s appeal against the orders was 
rejected by the Collector. On a roforeuce under sec¬ 
tion 81 the Punjab Tenancy Act by the Com- 

inissioncr: .i. i . 

Hfld, that a presumption of correctness attaches 

to Revenue Recoids and the proper course would have 

been to postpone the case for two months to allow 

Haidar Shah to prove his e.xcluaive title if so adyisea. 

if no .suit was brought, the Court should decide in 

favour of the plaintiff. Tola Sinou r. .MuiiA>niAm 

ol I*, b. U. lOHi 

S. 98 467 


RaiKumat— Legally recoverable if payable 
custom 

Railway— Consi'jmnent of tjood/i—Ri^Ji ircc- 

doni of Uailivay Company Jrom liability except where 
loss due to wilful Hcyli-ence oj or theft by Company s 
,St’rra/dS“ of proofs 

The nlaintiffs consigned certain goods through the 
defendant Railway Company. The contract between 
the parties provided that the Railway Company would 
not be liable for loss or damage to the goods except 

where the loss was due to wilful negligence on the 
part of the Railway Company’s servants or due to 
theft by the Company's servants or agents. In a suit 

for loss of the goods: . ..v 

Held, that the onus lay on the phunUQs to prove 
that they came within the proviso, that is, that tho 
loss was due either to the wilful negligence of or theft 
by the Company’s servants.^ SuEo Bakat Ra.m 
B'knual and N.-W. Ram.way Co. 

Railway Company. See Railways Aci. 
Railways Act (IX of 1890), ss. 3 (4), 

(5) 80 -Raihvuy Compiny — Savuj itiou Lompnny 
,n elunection m,lh it ,Uuuy trapir -Liability for loss 
to oomU^Iteterition -• Detenu,■alion (roods convey^ 
ei bij diifen itt Compunics^LiiibUitij oJ Coinpany 
detainimj'yoods ^Ay eement betieeen two Compuuies 
for ,ton-liability to public-Jurisdiction—Place of 
(,i>il—Cvntracl made where ynods delivered Jor train 
sit -Cuil Procedure Code (-let XIP of 1882^1, 6. 17, 
Lrp. III. 

A. delivered ce-itain gooiU to the North-Westci'ii 
Iluilway Company ut Lmlhiaua for carriage to Bhuirab 
in Lusteru Bengal. 


Railways Act— concld. 

The Railwav Receipt for the goods w’as made over 
to A. at Ludhiana and payment for freight was also 
made there. Tho lines of various Railway Companies 
were used for the transit of the goods, which were 
conveyed to Goalundo by the Eastern Bengal bbate 
Railway, and were conveyed thence by the Indian 
General Navigation and Railway Company to Bhai- 

The goods were detained at Goalundo and Bhairab 
and iilaiiitiff, after due notice, sued the India Gene¬ 
ral Navigation and Railway Company for damages for 
loss in the value of goods owing to the detention. The 
defendant never pleaded in the tirst Court that it was 
not a Railway Company. Between the Eastern Bengal 
State Railway and the defendant Coinpany Hiore was 
alle-ed to be an agreement by which each Company 
was to be responsible to the other for damage to 

goods but not to the public: 

//eW, a-that the defendant Company could not 

plead in appeal that it was not a Railway Com- 

.’that the defendant Company was a Railway 
Company and that section 80 of the Railways Act 

appUecUo the case; . r „ i.k« 

^(3) that as tho contract was made at Ludhiana, the 

Ludhiana Court had jurisdiction to try the suit; 

U) that even if A- had notice of tho agreement be- 
tween the Eastern Bengal State Railway and the do- 

fcadantCo 

•Mc'teriorutiou” in section 80 of the Rail- 
Jys Act included decrease in market-vuluo conse- 

thivf the d*e°fe’ndant Company was liable for loss 
causL by detention at Bhairab but not for detention 

at GoaluU ""STl^R r9f2 

WAY Co., Ln. u. Harcharan Das, 233 F. L. R. 

12 
309 


S.80 


Rape- See Pknal Code, s. 354. 

RocpIVBr, appointment of, before completing in¬ 
quiry under section 145, Criminal Procedure 

_ _Charge of defamation against Receiver 

—Sanction of Court, whether necessary—Defama¬ 
tion arising out of matter of repairs of estate undw 
uhorg8 of liocoiver 

_entering into arrangement without Wg 

of Court 

_ Sanction of Court-Prosecution of Receiver 

for ordinary criminal offence. „ w^r^Aicpr is 

The sanction of the Court hTm for a 

not necessary in order to proceed 
breach of the ordinary Cnininal law of 

f. f/., defamation. Nacjesdra Natii u. Jogexdra 

13 C a, L. J. 491 



whether a Court 
Registration is not delivery of posseagw^ 

—Lease for more than a year 830 
—Moitgago for a sum of 


and upwards 


to usufructuary mortgagee 


Oral sale of equity of redem^on 
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Reg'istratlon —concld. 

- - --Transfer of right to cut and ap. 

propriate plants 234 

■ -—- ^Petition of compromise filed in mu- 

tation proceeding affecting immoveable property of 
value less than 100 rupees—Whether admissible in 
evidence without re^js^ra^ion— Whether it confers 
title. 

A petition of compromise relating to immoveable 
property of value less than Rs. 100 was filed in a 
Revenue Court in a mutation proceeding and the 
order of the Revenue Court was passed in accordance 
with the terms of the compromise. It was not 
registered: 

ifeZd, (1) that a petition of this sort should not be 
excluded altogether from evidence for want of regis¬ 
tration; 

(2) that in view of the fact that the compromise 
related to property of value less than Rs. 10 , 
it was capable of operating as a document of title, 
although it was not registered Xjpha! i\ Bidesi 

741 

Resfistration Act (III of 1877), s. 17 

—Registration of document—Redials or memoranda 
of previous dispositioyi — Document drawn up to ert- 
dence partition made at the time. 

Deeds which are mere recitals or memoranda of 
dispositions of property, which have boen previously 
agreed upon or made and which do not themselves 
operate to effect any such disposition, need not be 
registered. 

Whore a person made a partition of his property, 
exceeding Rs. 100 in value, among his sons and there 
and chen drew up a document to evidence the parti¬ 
tion, an.l there was no evidence to show that tliere 
was any previously completed partition or that the 
document was merely intended to serve ns a tnemo- 
randum of what had been previously arranged: 

Held, that the document was compnlsoi ily regis- 
trable. NniAf. CitANn v. David Sassoox & Co., 
Karachi, 231 P. W. R. 1912; 2^•J l\ L. K, 1912 28 

-s. 17 cl. (d) proviso — 

Rent in kind. 

The proviso to .section 17, clause (d; of the Regis, 
tration Act, is not confined to casc.s where tiio i-ent i.s 
payable in money; it applies also where tlie rent i.s 
wholly, or partly payable in grain. .Sakki Repih 
A rpALA.sAw.Mvy Pakkukti Vkxkatahawmi Xvinr li 
M. L. T. 405; (1912» I M. W. N. 9iH 682 

■ 5 ^ ly — Ctiitsli nr/inn of 

document—Com posit ion deed — I'e/it—'J ransj'-r of pr». 
perty to trustees for pnymeut ofdel*s- JtLiji.'.tralioit. 
The essential tost of a eomposition deeil is that 
there ought to be a coiiipoinnling of debts due, 

A dee<l, by which the owner of certain property 
transferred it to trustees for the purpose of enaoling 
them to pay off his croilitors, ainl in which 
there was nothing whatever to show that tlnne was 
any composition, tiny settlement with the credifois, 
that the debtor siionld jjny less tlnin he ow«.-(l to 
them ami thtit iboy agreed to :icc«*pt, that c<imposi. 
tion, is not ii conipositioiedeed Imt merely ti eoiivev- 
ance or a trust-deed amt is compiilsoiilv registrable. 
SllEKH Adam llA.SANAt.l V. fll.XNDlJA.sHANK.lli 850 

; ---- SS. 32, 33, 87 — Presenta¬ 

tion of document for reijistration by person holding 


Reg’istratlon Act— (i877)—contd. 

general power-oj-attorney, vnlulity of~Evidence yfet 

(I of 1872), s. 114- Presumption in favour of validity 

of registration - Presence of e.vecutant of document at 
the time of registration, effect of. 

A Court will presume that a registered document 
was presented for registration by a person duly 
authorized under the law’. But this presumption may 
bo rebutted. ^ 

Where a document was proved to have been pre¬ 
sented for registration by a person holding u o-oneral 
power-of-attorney, not authenticated in the manner 
prescribed by section 33 of the Registration Act 
and not authorising its holder to register documents: 

Held, that the presumption in favour of the validity 
of registration proceedings was rebutted. ^ 

The provisions of sections 32 and 33 of the Regis¬ 
tration Act are not open to a lax interpretation and 
the fact that the executant of a document was present 
and mlmitted execution wdien it was registered does 
not justify the inference that he was present at the 

moment when the document was actually presented 
for registration. 

Where a document w'as presented for registration 
by akarinda (agent, of the executant and no attempt 

was made to prove that ho did not hold a proper au- 

thority' to present it: ^ 

Held, thatthe presumption in favour of the validity 
of the registration proceedings must be given effect 
to. Jambd Prasad r. Aftab Ali Khan 9 a l t 
420j 34 A. 331 ’ 881 

--ss. 33, 87 as I 

rr 1908), ss. 20, 72 

■—•{efusal to receive document - Appeal. 

If a Sub-Rcgisti ar merely refuses to take 
up a (loeumeut for registration, no appeal will lie 
to the Registrar against the order. Velambal AcHi 
y. C.ovindasami Odavau, (1912) 1 M. W. N. 412 370 

Reg^ulation VIII of 1800 69 ^ 

-XVII of 1806 


XI of 1825-A/Za 


I’ton and dilu. 


vioit—Occupaucy-holding re'appearing ajtcr siibiner. 
■'‘inn—OccujHtnry.tenant, irhether Zo.sr.v his riant ta 
recovered land—Custom—Agreement in contravention 
of custom — )jins of proof of custom 

The general custom in the Punjab i.s that an occu- 
jaincy-tenant does not lose his right by reason of th© 
laml ot his liolilmg being submerged. Therefore ha 
has the same rights after alluviation as he liad beforo 
(Illuviation ol the holding. If a custom to the eon. 

f rarv is alleged, it must be very .strictly proved by tho 
laiullonl. " ^ 

The Wnjib.nl.nrz of U \ illage recorded an a^^ree 
ment that occiipancy-tenams will have no right to 
land re-appearing after being carried awav bv tho 

Ildd, that the entry was inopeiative, because 
U . ihe agreement was void lor want of consider- 

( I()11« 

t2. ihe parties to the agreement, who were subject 
to the Lu.>romary baw in alluvion and dihivion mat 
tens, were not at liberty f<, enter into a eontract pro 
vnhng that they and their de.scendants shall not 
in tiitni-e hi- subject to that rnle of decision Iakw. 
D.vt..rA, 4 P. H. iy,a lW:v, s !■. w, « ma ''' 
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Reliffious Institution— Ward, trustee of 

temple— Appointment by Court of Wards of mana- 
o-er to discharge trustee’s duties—Suspension by 
manager of temple oreftoA-es—Inability of 
truste"e for acts done by the manager 902 

Sncccs.^ioH to Slahantship— 


Byragi Thakurdwara in Bnnstvnht Bazar, Amritsar 
bij senior chela to oust junior ivith equal 

ritjht. 

(.Inly a person with a superior right can disturb an» 
other in possession of property. So whore in a .suit 
for possession of a Bijmiji TlatJ;aidwora in Banswala 
Ba/.ar Amritsar citv, brought by the senior chela 
amiinst the junior, the right of both was found to be 
equal and the plaintilf failed to prove tliat as senior 
chela he had a preferential right to succeed, his claim 
was disallowed on the ground that he was not entitled 
to oust the defendant. Mano.u, Uas r. Rapla Ha.h, 

Hi p. w. R. li>12; ir»2 1’. L. K. 1912 721 

Remand. Sec Civil PRocKuruK Code. 1908, 
O. XLl. Rii. am>2o. 

...___ 7u<hi>neht of Court — Finding ha^cd on 

doenment and on stnteinent oj latncss-Hajh Court-— 
Second avveal —Document found not to su-p,>ort the 

Wherethelmdingofa Subordinate Court is based 
on docnmcnlarv evidence as well as on the statement 
of a witness aAd tl.c High Court, on second appeu. 
tinds that the documentary evidence does not suppoi t 
H.e conclusion, it will not act on the assumption that 
I e Court of fact would have come to the same coil 
, • nnart from the document, but will rcnuind 

HiTc- se or a fresh ti.uling on the question Kttakka- 
maVa ManuuM Gov.ni.an r. Amaya Mangalath 

Prrn.A.U912)lM-'V.N.B21 *03 

_ Remuad bn Apin-llate Court not on a pre 

~runina,u J-af, mlidifu of-ScItlcment ant of Conr. 
nr/ iafo-Fr.dcarc aot placed on rccrd-lte- 

inand (or yr-triol. 

c....... ..hc. ....o., a 

picliuuuary „.liether a dispute between 

n settled out of Court, the Munsif 

f 'Ved-ifi receipt :ui(l, wuliout evhibiting it ni evi- 
lookod.it. , evidence, decided that thero 

t^b mA oJ Cm^ Cu nppeal, the 

l)iltilet Judge remanded the suit for re-heanug and 

‘‘‘7rM'th'd the District .Indue had power to order 
,|H reinaud. Vkmut.a .Tamualaya r. Iskai.a Raj.uim^ 

(1912 1 M- W. N. wot) 

___order— Appeal 


lud ]»assed under O. XLl, 


appealable 


Rent—concld. 

_ decree obtained by co-sharer landlord 

When admissible in another suit for rent by an¬ 
other co-sharer—Tenancy under one contract—Pro¬ 
portionate share of entire rent payable to eaoh co- 
sharer—Co-sharer made pro forma defenda^ m 

- suit—Decision when res judicata 

, scope of issue —Res Judicata 


Inclusion of Plcadei’s foes in 


F.ul,,.... tu file of f,.L—lloview 

. 27 

Rent, fUdiiiitiou oi 

_, ..nlMUCMiicnt uf. ^Vc- Knhanckmlnt ok Kkn^ 

in kind 


___ Exchange oj patta and muchilikas 

il/«drn.s Rent Recovery Act {VIII of lfiQ5), s. 7— 
Madras Estates Land Act (/ of 1908), s. oQ—Accrual 
of right—Limitation 

A landlord is entitled to maintain a snit for rent 
under tho Kstntes Land Act Avithout tendering a 
patta. Even under the Rent Recovery Act. the ex¬ 
change of and marAiLfras or the tender of a 

was not necessary to give the landlord a right 
to the rent, and section 7 of tho Act did nob lay i 

any rule of limitation , 

The effect of section 7 Avas to make the tendei of a 
patta a condition precedent to entitle the landloi 

institntc legal proceedings to enforce . 

tenancy and not a condition necessary to complete 

his right to the rent. 

The ri'dit to each instalment of rent accrues on tho 
date fixed for the payment of the instalment accord- 

i„g to tho contract between the 

and not when a }>otta is tendered. LimiUtion 

would run from that date. SATUUcriERr.A \ keka- 

BHAimA Ra.ii’ Garu r. Ganta Kumari Naidu. 11 

T. 248; (1912) 1 M. W. N. 397 

Reoresentativc of plaintiff— 

Afothl^Lnber of the class 

—Civil Procedure Code (Act V of 190^), s. 2, U-1, 

\Vh’«.rrvotei. in nem^ta«om circle instituted a suit 
with sanctionun.lcr theCivil rroce.lure Co.le.O.der I. 
rule S for a declaration that tlio election of a membei 
„ a De'esataao,,, eommiltoe was void.and for an tn- 
innclion restrainins him from caerc.s.ng tho olhee ct 
such member and ho died pending suit: 

Held that another voter was entitled tube brought 

on the record and to continue the suit: 

OvLvl rule 8 of the Civil Procedure Code applies 
not onlv to cases where concurrent interests are con¬ 
cerned but also where they are similar though distmob 
und the sanction granted to a voter av .oso interest i3 
personal to himself is not. therefore, bad. 

* Mere misdescription of a tho ^ttin- 

mvsoiitative would not in itself justify " 

!;;:.h ..f iho or<.or of -viva. S^acuKUNAT .A Cn«. 

Ti\u r. Kamaswami Iykxc.ar, 11 M. L. 1. 399 

1 M. W. N. 105 

Residence, meaning of 

Res judicata. See Civil Pro..euurl Conn. 

Decision of Revenue Court 

_ Decree for rrmnpt dower passed 

bv a competent fourt out of 0.;dl. 

- Estoppel- Snit for pre-ompt...n-- 

^ ^fiR Tire* 


1908, s. 11. 


Plea of bar by limitation—Suit -a ^ 

mature- Pica of limitation in subsequent 
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Res Judicata’-coutd. 


-—Partition—Question of proprietary 

title which oujrht to and misrht have been raised 

817 

—--Person not recorded as co*sharer 

at time of partition 


-—Previous litigation between parties 

—Decision on mixed question of fact and law, bind¬ 
ing though erroneous 911 

Agreement to j)iaintain defendant in 


con-nderntion of Will —Prior sicit on agreement hy dr- 
fendant for arrears of tnaintenance and decree therein 
— Present suit hy plaintiff to set aside agreement — 
Plaintiff not entitled to rely on events prior to former 
suit—Subsequent events disclosing intention to defeat 
the Will—Not a sufficient cause of action. 

By an agreement, Exhibit I, the plaiutiff agreed to 
give maintenance to the defendant in consideration of 
her executing a Will bequeathing all her moveable 
property to him after her death. The defendant in- 
stituted Original Suit No. 16i)of 1907 for two years’ 
payment due to her under Exhibit I and obtained a 
decree. Then the plaintiff sued for a declaration that 
there was a failure of consideration for Exhibit I and, 
therefore, the agreement could not be enforced against 
him: 

Held, (l) (hat the plaintiff could not rely on events 
prior to Original Suit No. 160 of 1907 to avoid the 
agreement, as he was bound to put forward in that 
suit all pleas which would entitle him to get the Court 
to hold that the agreement was not enforceable 
against him; 

{2} that the only events subsequent to that suit 
alleged as entitling him to relief, viz., that the defen- 
dant made false complaints to the Police of loss of 
some properties included in the Will and also conceal, 
ed some of them in a third person’s house, disclosed no 
cause of action to avoid E.xliibit I, and that the 
allegation of a mere intention on her part to defeat 
the bequests was not sufficient. Atvam Venkiah In 
re, (1912) 1 M. W. N. 182 |36 


Alienafton by hu.sband—First suit 
by wife for protecting her right of maintenance- 
Second suit for recovery of property after husband's 
deatn-Judgment-Evidence-Point not in issue. 

A. transferred certain properties to B. In a suit 
by A. s wife, a, It was decided that the transfers in 
question would not affect C.’s right to maintenance 
out of A. 8 properties. The only issue in that suit was 
whether the alienations were binding on C. There 
was no issue as to wliother they were uomi.ial or 
oogos transactions hot in ono portion of the iud-. 
inent thoy were characterised as bogus transaction! 
while m another portion thoy were treated as collu 
sivo transfers brought about by A. and B. to defeat 
G. a ngh^ to maintenance. 

After A.’s death, C. sued B. to recover the projicr- 
ties on the ground that the transfers were nominal 

HeW, (1) that the question whether the transfers 
were nominal transactions was not res bv 

reason of the decision in the previous suit; “ 

(2) that the judgment in the previous suit ..nnhi 
not be treated as evidence on {he question of the 
nominal character of the transfers. Uavi Kbish^atv! 
u. Oanoa Bai, 1912t 1 M. W. N 380 


Res Judicata—oontd. 

--- Bengal lenancy Act ( VIll of 1885) 

s. IQQ-'Dismissal of su,it under section 103 for de 
fault—Whether decision I’es judicata— Rent suit — 
Question, what is rent payable annually—Decision 
upon evidence—Decision conclusive—Civil Procedure 
Code iAct Vofl90S),s. 11. 

The dismissal .of a suit, under section 106 of the 
Bengal Tenancy Act, for default, may bar a second 
suit of the same scope and nature, but it does not 
operate as res ,/udi‘cata. Where there is no adjudica* 
tion that the rent was as alleged by the tenant or by 
the landlord, the determination of the question in a 
subsequent suit between the parties is not barred. 

Where the question in controversy in a previous 
suit between the landlord and tenant was, not the 
amount of rent payable for the particular years for 
which rent had been claimed, but the amount of Jama 
annually payable by tlie tenant to the landlord, and 
the Court expressly found that the plaintiff had failed 
to prove his allegation while the tenants (defendants) 
had established by affirmative evidence that the Jamas 
were as stated by them: 

Held, that, there was an express adjudication by the 
Court upon the question of the amount of rent an* 
nually payable and the decision in the previous suit 
must be deemed conclusive. Sarjuo Prosad Narain 
Singh v. Ajoduya Rai 863 

-- Decision in rent suit by defaulting 

patnidur—Subsequent rent suit by purchaser of patni 
under Patni Regulation—Whether former decision 
res judicata in later suit — Patni Regulation 
{VllI oj 1819), s. 11— Action in ejectment by pur., 

chaser at patni sale—Limitation—Incumbrance _Ad. 

verse possession, when incumbrance. 

Although the position of a purclmsor at a patni sale 
may not be precisely that of a purchaser at a revenue 
sale iMoizuddi v. Lshan Chandra, 7 Ind.Cas. 819- 13 C 
L. J. 293;15 C. W.N. 706), yet he is not privy in estate 
to the defaulting proprietor and does not derive his 

title from him, as, under section 11 of the Patni Re- 
gulation, lie acquires property free of all eucuin^ 
brances that might have been created upon it by 
the act of the defaulter, las represoutativos or 
assignees. 

Therefore, a suit for rent by the purchaser cannot 
be barred as res Judicata, because a previous suit for 
rent by the defaulter failed on the ground that tho 
relationship of landlord and tenant betsveen the then 
jilaiutiff and tho defendant was not established. 

If an action ill ejectment is brought bv the pur 

chaser, limitation will run against him on'iy from the 
date when his purchase became final. 

The interest of a person in adverse possession is an 

mcumbrance only when the adverse i>ossossion has 
continued for the statutory period. 

Therefore where the defaulting patnidar was not 
dispossessed for ten ye:irs before the patni sale tho 
trespasser s title by adverse possession had not been 
perfected, and, consequently there was no iricum* 
branco to be annulled by the purchaser. Satish 
Chandra Sinha v. RIcn’j.axah Debi 869 

7- ~ —Former application of insolvency 

dismissed Jor failure to produce evi ience —Whether 


second application for declaration of insolv 


barred. 


vency is 


Where an application to be declared an insolvent 
18 dismis-sed for failure to produce evidence, a second 
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Res Judicata—coucld. 

jipplication for such declaration is not barred as 

jiuUwta. Salig IUm u. Kam Kisiien Das, 10 A. 
ol 

____ Rent suit—Scope of issue—Inci¬ 
dent.^ of tcnancy-Not relating to claim for parti¬ 
cular ycar—'Riiikamnt-Lcgallg recoverable tf pay¬ 
able under custom—Decision that raikuraat payahlCy 

fc/icZ/fcr res judicata. , 

The decision in a rent suit may operate as resjudi- 
cxitn, where it is upon a question as to the incidents ot 
the tenanev, nob merely in relation to the claim tor 
that particular year, but from a wider point ot 

view, . , ., 

'i'herotore, a decision that r.iikumat was payable, lu 

a previous rent suit, involved, by implication 

rate, a decision that tlie raiA-amut claimed was payable 
under a custom^ and the decision, being upon a mixed 
question of fact and law, operates us res 
JbecHA Ram Sahu r. Ciiamru Uraox 


[1912 


Restitution—conoid. 


__ Second suit for redemption. 

T moi t«»a”-ed her occupancy-holding with possession 

to (i. in l«9y. In 1909, T. brought a suit, not properly 
framed as a redemption suit, in which she obtained a 
decree for possession subject to her hrst paying with¬ 
in 30 days the amount secured under the mortgage. 

She, however, did not pay the . time. 

Subkmuentiv, she brouglit a suit for redemption. 

//cfd. that the second suit for redemption iias not 

barred by tiie for redemption is 

The cause of «^t>on ^in 

the moitgagoi & ^ , , J Unless therefore, there has 

been a .Icmec which makes it impossible for the _ mort- 
..n.mr to make a valid tender or deposit, his right to 
do^su continues. CiASi-AT SiNGli v. ioiOA. 10 A. 

3. 30 


When X was about to attaiD puberty, ‘oofc a 

second wife. Thereupon A. eloped with pei 

son, took up her abode with him '"Xhts 

him. B. theu sued for restitution of conjuga g 

HeW (11 that this was a casein which the disore, 
tionary power of the Court should be esercisod and 
B should not be granted the custody ot A. $ ^ 

(2) ttiat A. sliould not be allowed her 
B. but the parties should be left to beat the 
costs. Sahib Jan u. Giiclam Haidar, 1 • 560 

1912 gg 

Retrial. See Cheating 

Revenue Record-Presumption of coiTg^- 

Revenue Sale Law (XI of 

Review— Application to set aside e.v patte 
Execution application 

tion -Review of the dismis^ ^ 49 

whether subsists outside juris. 

diction . 937 

, order sanctioning 

_ ApplicaUo,. filed on 90f/. I'-f,?"'’"’ 

" S,u,da,-Co,.,t:Jce /, 

P'-.id-CMrtFeesAc t l lIo)lf‘° - ’ 

4 Ti^Limitation Act (XV 

Clauses Act (X of 1^97 *. ^9- lud^ment is 

Where an tL"'^eighty.ninth dly being 

aied on the ninetieth day, the eig y 

Sunday, it mus be of appeal 

leviable c. ykha Bibi v . Bhutnath 

the case may be. Saykra mm --- 


as 


_.gMi7 for rent—E.v-in'oprietary ten- 

a„rs Unhility to pay rent fired by Revenue 
Whore a former suit for arrears of rent brought by 
the plaintitT against the defendant was dismissed on 
the -round that the plaintiff had failed to prove the 
defendant to be a tenant-at-will: Heldy that it did nob 
ooeratc as jadicohi to bur a subsequent suit foi 

recovery of rent for the same period against the de- 

'"'^'y:i;::r-"!:;StdSrru,ninstanox.pro. 
v.i-y to.. 

u.e rent is so hxed but from 

cx-proi.rictury tenancy arises. BiiAN Partab bAin . 

SiiEo Dat Bahadur Singh 

Restitution by party to illegal trausuetion 


IIai.dau, 15 C. L. J. 50.> 

— - • ^ See Civil Procedure oode, 

"fm ‘.°r5.^?KoX.ncuAT. SM.M, c.usn COUUTS act, 

l^i:l!^'^i;penl-Rorce^/ok\f nppUcation 
^storation ofjuit_^^ iariby-PrononneioB^ud^. 

...ant bctoTC written ^^[-'-Xlty-Interference^h^ 


High Court 


&9t 

93 

Order sanctioning review 
Court passing decree on void contrac| 

Material irregularity 


/V 

35 
431 


____ of eonjugal rights—Xou-puyme^ 

of j)roiiipt ilower 


of conjntial rights— Mofriaije of a 

^ ^ . • . 1 . 1 4 l*. - 1 _ _ _ 


— K wlij y ..^ ^ 

V.,ho,nma<:au minor girl by doubtful guardian— 
)h,d.and tnkiuo second u'ife nhen the gtrl ivas about 
tn nUain her r'-berty-Efrect of her repudiating mar- 
-Court not to help such a husband to take 

rusfodu of his u ife—Cost.<. . , ^ 

A -i u'linor Muhammadan girl, was married at the 
tcmioi- a-e of «to «. She was given in marriage by a 
about, whom there were doubts us to Ids com. 
i)etonov to her in niarriagf?- 


- ildterial irregularity- ^^^^idevod the 

Where the lower C'ourt has no committed 

law applicable to the ^the matter, the 

an error which goes to the ®rregularity in the 

Court has acted with gigh Court would 

Court of revision, i1 can oe y 

Court. ..rfrnd before the first Court 

Matters which are not • * ^le High Court. 

of revision, may bo 19 Cb. 

MANiKunuiN Sarkar V. Abdul Uauf, ^02 
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Revision— concld. 


— -(Crimlnal)i S«c Criminal Pro- 

CEDURB Code, s. 439. 

- , ■ -- Criminal Procedure Code 

(Act V of 1898), Chapter XII, proceedings under — 
high Court, power of. 

A High Court has no power to send for the re" 
cord of a case which in intention and in fact has been 
begun and continued under Chapter XII of the Cri¬ 
minal Procedure Code. Shohrat Singh u. Daryao 
Singh, 13 Cr. L.J. 495 495 

- ■ . — . -Interference discretionary 

—Delated application not to be entertained—Sind 
Judicial Commissioner’s Court Rules, R. 3, Ch. XV 

803 

Power of High Court to 


make consequential order 


■■-Power to quash conviction 

of persons not applying for revision 316 

to skins of carcases —C/mmars 108 

- - — to SU0 —Cause of action—Infringement 

of trade-mark—Actual deception not necessary 

116 

Joint promissory.note by insolvent 


and another person 

Purchase of land by plaintiff in 


execution of decree against defendant No. 2— 
Growing of crops by defendant No. 2 after plaint¬ 
iff’s purchaso-Removal of crops by defendant 
No, 1—Plaintiff’s title to crops—Suit for value of 

crops, whether sustainable @ 1 9 

Suit by legatee for declaration of 


title—Dcci’ee iii suit—Subsequent suit by legatee 
against tenant for rent for period subsequent to 
death of testator 


■ —Cause of action—Execution of decree 

•’Obstruction by third person — Damages. 

Whore a judgment-creditor is obstructed by a third 
person in executing his decree by attachment of his 
judgment-debtor’s property, he has aright of action 
to recover damages from the third person arising from 
the latter's act. IIari Venkatksh Pai i-. Hari” Ven. 
KAPPA Shktti, 14 Bom. L. R. 356 541 


Rig'ht to sue- conoid. 

An action will not Ho to set aside a decree merely 
on the ground that it was based on perjured 
evidence. Moruful Huq v . Surendra Nath Roy,_16 
C. W. N. 1002 


' itinor Quardinn—Contract by guar. 

dian—Suit on such contract. 

It is open to a minor to either affirm or disaffirm 
contracts entered into by his guardian but not bindintr 
on him. 

At the same time, it i.s the right of tho guardian 
protecting the interests of the minor to sue on such 
contracts on his behalf. 

s c suic 13 brou^lit, it is the duty of the 
Court to entertain it and dispose of it according to law 
and not on grounds of expediency, real or supposed. 
If the » ourt refuses to give relief on the ground that 
the suit can bo brought by the minor after ho has 
arrived at the ago of majority, then tho minor’s 
interest may be seriously prejudiced bv reason of 
important evidence disappearing by the time tho suit 

13 brought \ ENKATRAMANBHAT V. PaDMANABII PaRAM- 
BiiAT, 14 Bom. L. R. 393 


Riot —Constable struck while quieting riot —Discre 
pant evidence—Penal Code (Act XLV of 1860^, ss 
147 and 332. 

Where a public servant is struck with a stick 
while trying to quiet a riot, but tho evidence as 
to who actually struck him is discrepant, it is not 
necessary to frame a separate charge under section 
332, Penal Code, against any ono of the rioters in 
particular. Sundar Singh v . Empfror, 14 P. W. U. 
1912 Cr.; 13 Cr. L. J. 4G0; 111 P. L. R. 1912 


■; : Suit to set aside decree—Mcre ground 

^ ba.-^cd on perjured evidence 

— Whether suit to set aside such decree ' lies 


RiOtingr—Charge of grievous hurt by implication 
under s. 149—Acquittal under rioting —Conviction 
under substantive offence not allowed 646 


--Exceeding right of private defence— 

Punishment 641 

RO&d CGSS Return—Admissibility of admi.s- 
sion 691 * 


- - -- Admissibilitfj in favour of zemin 

dar— Return filed by tempo>'ary lessee if can be used 
in favour of zemindar—Return previously used by 
tenant in suit against zemindar— Return filed by 
tenant's predecessor •in-interest, eridenttar?/ value 
against tenant—Bengal Cess Act (Bengal Act IX of 
18*^0*, 6. 95—Evidence Act (I o/1872), s. 21. 

The mere circumstance that a Road Cess Return was 
successfully used in evidence by a tenant against his 
landlord for the purposes of another litigation, does 
not show that it is admissible in evidence in a subse¬ 
quent rent suit on behalf of the landlord himself. 

A Road Cess Return is not admissible in evidence 
under section 95 of the Bengal Cess Act in favour of 
the person by or on behalf of whom it has been lilod 
or in favour of ono who claims through him or may bo 
deemed to be his representativo-in-interest. 

A Road Cess Return, filed by a tireadnr or temporary 
lessee of a property, is admissible in evidence in 
favour of tho zemindar w’lio cannot be regarded as a, 
person by or on behalf of whom the return was filed 
or ono who claims through the ticendar. 

Tile evidentiary value of a Road Cess Return, whicli 
was made by a predocossor-in-intorest of the tenant 
defendant, is very considerable in favour of the plain¬ 
tiff landlord and against tho defendant tenant. 

The provisions of section 95 of the Bengal Cess Act 
are not exhaustive. They merely limit the application 
of section 21 of tho Evidence Act, and exclude Road 
Cess Returns when they aro sought to bo admitted in 
favour of the person by or on behalf of whom they 
have been filed. Mohendra Narain Singh v . Ajouhya 
Prosad Singh. 


• See Transfer of Property Act, s. 54. 

9 lease and mortgage, difference between 

by officers of Court—Contract Act not nnidi- 


cable 

Joint sale to two persons -Considernfion paid 
by one vendee —Right of other vendee to recover his 
share of property. 

Certain immovoablo property was purchased l»v 
two persons jointly. One of them alone paid the con¬ 
sideration and took possession of tho property. 
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—contd, 

SoinDtirne afterwards, the vendee who was not in 
possession brought a suit for possession: 

Ihhl, that tlic suit for possession ought to be dec* 
reed on tlie condition of the plaintiff paying liis share 
of the consideration-money as the ownership in the 
property vested in botli the vendees as soon as tho 
salo was complete. Parao r. Jauannath 173 

- in execution^ Application to set aside 
enle—Transferee from auction-purchaser, whether 
necessary party—Reversal of salo—Transferee of 
auction-purchaser not made party—Transferee n(^ 
bound bv reversal of sale I7o 


-Application to set aside 

sale—Auction-purchaser whether necessary party 


tiun of Government 


Purchase of occnjinncy- 
holding in execution—Permanent lease granted to 
]‘laiiitiff by ]>urchaser—Reversal of salo uiithout 
making plaintiff party—Whether plaintiff bound bv 
order of reversal ^OO 

_Salo of land without sane- 

780 

Sale without notice 506 
Sale in one lot of separate 
parcels of land—Power of Court to sever sale— 
Abstneo of saleable interest of judrmont-dclitor m 
some of ihe pints—Onus of proof • Oy 

_Suit for rent, .accrued duo 

uftor death of full owner—l>een-e against female 
),oir -Sale of property—I’urchaser, what passes to 
— Suit for contribution against female heii Decree 
and sale-Title of pnreliaser, absolute or not 351 


____— - Applictition to fid asule sale 

— Person trhu had attached property s-ofa. heforejudg- 
-Whether entitled to apphj to set aside sale— 
present interest-Diffcrenee between attachnient before 
indqiiient and attachment after iudgment—Cinl Pro- 
eedore Code (Ad V of 1908), O. XXI, r. 90 ond 
O. xxxrm. r. 5. , . 1 

An attachment before judgment does not hy 
itself create any interest in the property attach- 

I'herefoi e, a persoti. who has obtained an attach¬ 
ment of property before jtidgment under Order 
XXXVllI rule o of the Code of 1908, is nc»t a person 
wiiose interest is afTocted by the sale of that property 
at the instance of a decree-holder against the defen¬ 
dant in suit, within tho meaning of rule 90 of Order 

XX[ of thc> Cotlo, aiul» cousoqoently, lie cannot npply 
to nsido tho sale under rule 90. Jogkndk.n Nai*h 
CHATTK nJRK r. i^rAN>fATHA NaTH GhOSK OwO 

- -— /■•/>» to act aside sale 

—/nr;///h»ri7/V>:—//iudc( 7 «(icy of priet —Pubre oj pro. 
ped'f equal to decretal ainoHut — Lwhility of jndg- 
i/ieut-dehlor ceased on tiround of limitation — Sabstan- 
finl injurii —C»iw7 Procedure Ct>de (Aet V of 1908), 
(>. XXI, r. 90. Proviso. 

Tu an application by a judgment-debtor to sot aside 
a sale, it was found that there was a group of irregu¬ 
larities, that the price was inadequate, that this 
inadequacy was due to the irregularities, but that the 
value of the properties sold would not exceed the 
decretal amount and that the jiKigment-debtor’s 
liabilit? under the decree had ceased on the ground 


—concld. 

of limitation. It was contended on behalf of the 
decree-liolder that no substantial injury was suffered 
by the judgment-debtor and that, therefore, the 

sale should not be set aside; 

Held, that the irregularities occasioned a substantial 
injury to the applicant and the sale should be set 
aside. Sant Pershah Singh v. Sheo Narayan 
16 0. W. N. 1022 7^0 

___ in execution— Priorifi/—Decree on morb 

gageSuit for dmcer by mortgagor's wife—Pauper 
suit-Decree against mortgagor only - Decree for 

Court-fee against amount decreed and against husband 

^■Collector realising amount by sale of mortgaged 

properfij— Right of purchaser—Sale tn e.vecufion of 
mortgage decree—Purchase by mortgagee ^ 

title—Croton debt—Civil Procedure Code (Act XIY 

0/1882), 5.411. , ^ „ 

A mortgagee obtained a decree for sale upon a 

mortgage executed by a Muhammadan. The ^ecreo 

was under execution when the wife of the mortgao 
brought a suit in forma pauperis against her h«sbana 
and the mortgagee, claiming from her husband a lakh 
of rupees on account of her dower and alleging that 
that sum was charged on the mortgaged 
priority to the mortgage- The suit 
against her husband, but dismissed against 

r^Jrree and it was Ordered that tho ainount of Com t- 

fees, which would have been paid by the 
should be Ihe lirst charge on the amount decicod an 

also should bo recoverable from the 

The Collector then obtained execution of tho decree 
as to tho Conrt.fee against the mortgaged property 
which was sold and the defendant in the present suit 
became Ihe purehusor. Subsequently in execution of 
his mortgage-decree, the mortgagee purchased the 

property and brought this suit f.ir possession against 

thatthfilccr^ in tho suit for dower 
create any charge on tho mortgaged ^ 

favour of the Government, and, therefore, the Govern- 
ment had no right to sell the mortgaged property to 
realise the amount of the Court-fee and tho purchaser 

had got no title by his purchase. ^ a oUims 

It is only when claims of the Grown and claims 
of enmmou persons come into co.npeiit.on that the 
Crown is pn'forred. Rut ic is a matter 

justice and of common honesty that the Grown ba 

no more right than a common person o l 

property and apply it in or towards tho d.sclmrga 

of a debt dno from B. Kagho rnosAD ’;* 

11 M. L. T. 19; (1912) 1 M. q a 

idl2; .'14 A. 222; 16 C. W. N. 433; lo C. D. d. 32^ .1 A. 

L. J. 4Ul: 22 M. L. J 457 * ' f .* r. 

Sanction— Charge of defamation agai 

f±!l-Proscotio.. of Boceiver for ordinnry 

criminal offence . hdnn to en- 

to orosecuze— Object being wen 


not be H 

appears that it is not to be used bona fide foi the po 
file of obtoininp a conviction the f “ 

enforce payment of a dcciee* Uo.^ c I R >37* 13 
Co. V. GiIANSHAMDAS KEWALRAM, O S. . *“gQg 

_See Criminal ProckuW 

C:oi>E, s. 195, 





s. 
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Search under Explosive Act inprcsence of Superior 
Police Officers, if legal— Explosives Act (IV oj 18W. 
r Z2 (IJ (bj of Government Rules — Criminal Pro¬ 
cedure Code {Act V of iS98), ss. 529 (,e), 530 (fr ', 531. 

Where a search was conducted, not under the Criini- 
nal Procedure Code, but under Rule 32 of the Govern- 
ment Rules under the Explosives Act, 1884, and at the 
search, Police officers of superior rank were present, 
including the Superintendent of Police himself: 

Eeld, that the proceedings were legally conducted. 
Unless it appears that proceedings wrongly held 
have, in fact, occasioned a failure of justice, they 
ought not to be set aside. Lat.it Chandra v. Eai- 
PEROB, 39 0.119; 13 Cr. L. J. 433 o:> 

Second appeal- See Appeal, second. 

Secondary cvidencc-AdmissibiiiLy-Ke- 

joction in appeal ^ ^ 

Secretary of State, whether mere name or 
body corporate and person—Suit for dainajfes for 
malicious prosecution against Secretary of State in 
High Cotirt, whether maintainable y&O 

Security —Rcilempfion decree —Moi-tgoge-moneij — 
Deposit in Court—Execution- Security for mesne 
profits—]\'}iether deposit money cun be security. 

In a redemption suit, the mortgagor obtained a dec¬ 
ree and in accordance with the decree deposited the 
mortgage amount of Rs. 10,000 in Court. An appeal 
was filed by the mortgagee and execution was ordered 
only on the mortgagor furnishing security for Rs. 3,000 

for any mesne profits that might be payable by the 

mortgagor to the mortgageo in ease the decree of the 
lower I'ourt was reverseil on appeal. The inortiragor 
wanted the Court to accept as security tlie .'^nm of 
Rs. 10,000 which he had ileposiled in Court : 

Held, per Ahdur lUhiin, J., confirming the order 
of the lower Court, that the mortgagor was entitled 
to give it as security. The decree directed that tlie 
money should be deposited in Court; it <lid not say to 
the credit of the defendant. The money remained to 
the credit of the suit and there was no reason wliy ic 
eoidd not be given as security. 

Per S»ndorn Aiynr, J. con^rvj — The sum of Ra. 10,000 
was no longer the money of the mortgagor and lie had 
no disposing power over it. Only some property over 
which one has a present disposing power could f)e 
given as security. So, no charge could l»c created 
over the mortgagee’s liability for R.a. IO.O.jO which 
would come into existence in case tlie decree for 
redemption was reversed. Such a mere pos.sil.ility (d‘ 
a debt could not bo transferred according to the prm- 
ciples embodied in section <5 of the Transfer of Pro- 
nertv Act. Sinoakam Cmrttiaii e. Kaliy.vxa .Su.nda- 
Lm PILLAV, 11 M. L. T. 21H; (i912) 1 M. W. X. 3‘U 
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_(.'oHCM >'»•<’>if sentences — Crlinlnn! I’r.i- 

cedurc Code (.Ud I "f 18P8), .<. - Diffi'rent trials. 

It is an error in l.»w to direct that a sentence of 
imprisonment passed by aJu.lge on a person in a 
subsequent trial shoulil run coneiirrontly with the 
sentence of im{>i isoninent widch had been passetl on 
him in a former trial Advocate-Genlrai, c. 
Govixdasaw.m;, U M. L. T. 213; 0912) 1 M. W. N. 
390; 13 Ci{. L. J. 4IT>. 306 

Sessions case—Procedure — Evidence — In¬ 
quiry by Magistrate - Framing of charge 



A plea of set off is quite distinct f ^ 
payment and should not ho entertained nnti 
with respect to it has been paid by the defendlnw' in 
the '’ourt of first instance, nor should it bo enter- 
tained if the claim is nob Avithiii the jurisdiction of 

the Court. MnnA.MMAn IIaza v . Ki'bra Him S26 

Settlement Circular No. 63of 1863, 

legal foice oj — Orove-hohlcr of long standing, posi¬ 
tion of. 

Settlement Circular No. 63 of 1863 has not the force 
of laiv and the position of a grove-holder who has 
been in poisessiou of the trees of a grove for a long 
period, whether he be a mere tenant or one of the old 
proprietary body, is not, in respect of under-proprie- 
tary rights, in any way different from that of any 
other person who claims those rights. 

A claimant to under-proprietary rights on the basis 
of prescription is bound to prove his claim according 
to the provisions of the Oudh Sub-Settlement Act of 
1866. (tirdhari Lal t'. Jaswaxt SiNcii I8I 

Sind Courts Act (XII of 1866), s, 16 


Sind Judicial Commissioner’s 
Court Rules, Ch. XV, r. 3 803 

------ rr. 23, 24, 27 828 

Small Cause Court— Record of evidence- 

judgment - Procedure. 

The reason why the Judge of a Small Cause Court 
is not required to lecord more than a brief memo- 
vanduin of (lie substance of the ovi<lence given before 
hiiii. nr to i'ivu* uny roasnns fm* lil.s judirment on tliab 
evidence, is that the law pre-siippose-s a })rompt and 
continuous trial, usually ftnisluul In one hearing, fol¬ 
lowed hv an immediate decision while the evidence of 
both sitlos. most of it unrecor<led, is still fresh in all 
its details in the miml of tlie Judge. 'I'liis is of tho 
very essence of the Small Cause Court procedure. 

Where the judgment in a ea.'^e was delivered by a 
Small Cnnsi? Court Judge seven months after ho 
h:v<l heard tho evidence in the case and tho record 
of evidence was vi*ry incomplete and iinnerfect: 

held, ihiit his judgment was without tho basis 
necessary fora legal decision, ami, therefore, a re¬ 
trial sluHild he ordered. Rajaukhax r. Lanod.W 2 , 8 
X. h. R. 91 


5ma.Il Cause Suit— Claim to recover money 
on fnlfihueut of a stipulated condition 352 

..-—-Suit for contribution—Un¬ 
dissolved pnrtner.sliip 218 

--Suit for injury—Assault— 

Threatening to l>**at with a shoe—.Sait for compen- 

sat ion 505 

Suit by trustee — Claim 


b.'ised on agreement by defendant to pay u specified 
Slim to plaiiililf 


_—- Loose of innnovcablc property 

_ <ynil hn lessor to rccovcc rent from lessee — f'rovin- 

eint i'anse ('onrt—rincinciol Small Cause 

Courts Act (IX of 1SS7;, $ch. II, Arts. S, 11. 

/t. w:is tlie imirtgagec in |>ossession of u certnin 
Itazar and eiitiileil as .such to receive rents from tlio 
slioji-keeper.s. lie let out this light to the defendant 
for Rs. 24 a montli: 
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Small Cause Suit-concW. 

Held that tUo lease was a lease of immoveable 
prfperty and a suit by the lessor to recover the said 
Tnmot Rs. 24> a month from the lessee did not he in 
rSnmU Cause Court. Babo Lab u. Bhawani Da|9 

Soiicnoi*— misconduct—T ko reme- 
°Ls open-Recourse to hoth-ConIcmpt of Court- 

TrreQHlarit>f-'J''orifertj~I>dentwn to d-7r«fal SuJ^ 

Ititntimj name of another icitne.^s m subpoena 
s!riZ^ RoU-Ckurges .,j.ou wh.ch 

fioUritor tws HOf heard. 

If a Solicitor on behalf of his client has recourse to 
another tribunal and a different process, 

Ket what one Court had decided he was not 
to have, the Solicitor docs not commit any contempt 

‘"^Thcrefm-e^wherca plaintiff who had been refused a 

warrant foi the detention of the defendant by a 

civil Court straightway started a cnniinal 
thn same subiect-mattor, and, by means of allesations 
fn iS the Civil Cou^ credit, obtained 

Ihs warrant from a different Court, almost as a mattei 

of course, his conduct does not necessarily involve any 

punishable contempt of ,emcdy and 

m'ayp""*™ uppropr.utc to lus 

grievance. «Micitor was desirous of securin'? 

the upon them ami .luly served It 

witnoAses said they kuou- uothmg 

rr^Ue 0 the ap,m..m.t t--0 

rtru;h::r;h;h uauu.A’and substituted for them the 

names of two ''.'.‘"ytvas not guilty of forgery. 

Held, that tl‘» on the part of the 

‘'Tr^r'and" at at rhe u.ost he coumjittod an ir- 
„,,pe laut, pocuaiary penalty on h.s 

iS*“ -VS - »• "< 

chui-Kcs Ol coutcmi t ‘ J was not 

aside the or,;cr and 

heard. /‘1° Roll. MosKS AM.ino Tavi-oR, 

restored h.s name to the ^ ^ ,, 

^2 M L 'l^lKh (1912) 1 M. W. N. tS3 72 P. C. 
specific ofit::n«^^“ 

;;;;^^f^Sr:r^,;:^tic;-ih,foreihi.uyofth^ 

___ ^^Dismirrnl oj .<nit ftm specific 

- ..rs. O,,- ypfituil of c>irnes‘ inonetj 

..rifarmance j^'\y phnbih'ff as altematiLC 

hou'lh “ot a>l.<o Joi ( j i ■ ww^vi n VIT 
J^ug-Ciril VroccUre Code (Ad I of 190S), 0. 1 U, 

i’t‘;i„..s ..ot ..eeossarily follow fr..m the Ji^'-'^tal 

rho^e^:.ml of ‘ih, ;...rH.,.se..,.o,.,BV sl.onhl also bo 

‘'"ir'a s..!. tor sp,.cirtr perforn.....c.- be .lisn.jssed, the 
<■:..., . ,.v... th..less, give the pla.nt.lf a deereo tor 
ret'iind of tho .ifi.osit, altlmuKh ho had not asked foi 
‘ „v Muh aliormltive rolmf. HaoHI- Nah. SAHA^^ 

CllANmiA PUOl'Ar SlNOll 
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Specific performance— conoid. 

___, suit for—Claim to recover 

money on fulfilment of a stipulated 

of a Small Cause nature—Provincial Small Cause 

Courts Act fix of 1887), s. 15, ScK JI, d. 15. 

A suit to recover a sum of money on tho falfflment 

oft condition on which ifc was stipulated to be paid 

is not a suit for the specific / ^f a 

tract so as to except it from the 

Small Cause Court. KoaNdugari Subbiaii v. 

Yenkatasudbiaii 

Snecific Relief Act (I of I877)j s. 15 

—iSpeciTic performance of contract of sale—Agreem^ t 
Jnj manVge'^ of Joint Jamily-Otk^ members not par. 

ties—Enfovcibility of the contract. 

Section 15 of the Specific Relief Act applies where 
a member of an undivided Hindn family 
sell part ot the joint property in which he has only 

Where the managing member of a 
acrees to sell tho family property and the 

P^r^'d tliirtur aCrelment'’ U Vof^dh!; Tn the 
;:rterspeoifio‘p:rt:rm:noe ot the contract cannot bo 
entorcod. JoTtiRl Naoiah n. Arh-araba 

RAMA SaSTRULU 

S. 21 *40 

S. 21 (last Clause), 


Is-AMtrolion-Agreement to rr/er-Bar to suit. 

ThP orovisions of Act IX of 1899 apply to a case 
.vlmro TsaYt could be instituted in a Presidency to.™ 
.'t the matter subinitted to arbitration were tho siih- 

^'consequently, the last 37 words ot .seotioii 21, 

Specilio Relief Act, do not apply to an agreement to 
frt nrhifemtlOll ID SUOll D CftS©» 

* WliPfO no application for stay of suit under sec- 
tion 19 of the Arbitration Act, or under section 18, 

Wdulc II ^-ivil Procedure Code, 190S, *8 made, 
n ^^.vUtence of tho asreomont to refer to arbitration 
tes nofbar suit Snder section 21 of the Specific 
Relief Act. Tapessier asd Company r. NAsiR-umm^ 
37 P iC 1912; 130 P. W. R. 1912 402 


S. 42 


441 


S.42, P«-oviso^^^ 

____S, 42— Pcclaratmn, suit 

jor-Con-^equentiol rcUef-Suit for 
(ie/c«dnnf »of mubwalU or not legally , 

WtilU-iYo prayer for possession or appointment ofan^ 
other miitwalli—Tr7‘c(/ier suit maintainable. 

The plaintiff asked (1) for a Wl 

tain H-r/traamoh was invalid and ^ 

not acquired any valid title as mutivaUi un ei tlmt 

document, or <2) that if tho tcakfnamah ho valid, then 
the defendant had not boon lesally appointed ^ * 

But the plaintiff did not ask for recovery o po- 
session or for the removal of the defendant and 
appointment of a trustee duly apjpomtod: 

* Held, that under section 42 of tho Speefio Re ef 
Act the suit was incompetent ns tho plaintiff, beirio 
able to seek further relief, had not done so. 
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Specific Relief Act— oouow. 

The further relief referred to iu the proviso to sec* 
tion 4a of the Speciho Relief Act, is further relief in 
relation to the legal character or right to any pro¬ 
perty to which the plaintiff is entitled and whose title 
to such character or right the defendant denies or la 
interested in denying, and it must be relief appro¬ 
priate to and consequent on the right or title a^^^ 
ed, Erfan Mandal v. Samiruduin Manual ODZ 

_S. 42 — Declaratory decree 

What sanctioned by section—In junction, whether 
consequential relief—Device to evade payment of 
Court-fee, not to be encouraged — Court-Fees Act (VII 
o/187Q), 8ch. II, Art 17 , ci. (tit). 

Section 42 of the SepeciBc Relief Act does not sanc¬ 
tion every form of declaration; but only a declaration 
that the plaintiff is entitled to any legal character or 
to any right as to any property. 

An injunction is a consequential relief. 

In a suit, the plaintiff sought for the following re- 
jiefg.—( 1 ) that it may be declared that a certain 
mortgage-deed executed by one of the defendants in 
favour of another, is collusive and without consider¬ 
ation; that the decree passed on the basis thereof has 
been eraudulently obtained and it is ineffectual, and 
that for the satisfaction of that decree the mortgaged 
property mentioned in the decree cannot be sold; (L) 
that if the Court finds any obstacle in granting the 
above relief, then it may be declared that without the 
deduction of the fair value of 3-annas share of each of 
certain mouzas named and excluding the same, the 
defendant has no right to lay the whole charge on the 
remaining property in claim and to bring about the 
sale of the said property; and (3, tlint any other relief 
which the Court may fiml the plaintiff entitled to, bo 

granted to her: , . ■ 

f/eid, that the suit is not such as is contemplated 
by section 42 of the Specific Relief Act, and. therefore, 
not “a suit to obtain a declaratory decree where no 
consequential relief is prayed” within the meaning of 
clause titi) of Article 17 of Scdedule II of the Court 

Fees Act. , , i 

The history of decrees merely declaratory traced. 

The device to attempt an ovai ion of Court-fees by 

casting the prayers of the jilaint into a declaratory 

shape, does not merit eucouragemeut or 

DeokaliKokr r. Kedak Nath, 10 C . W. N. 

C. 704. 

Stamp Act (II of 1899), s. 2 (21) 122 

____ S, I 2 — .Id/ii’SJiv stamp, cancellu’ 

flQjl of—Adlu'siiO.-^("mpJim's dnian on, rOcct oj. 
Where an adhesive stnu\\) on a })ro-note or a rccei|i 
was cancelled by drawing lines across it in different 
directions, each line extendiiiL-more or less beNoiid 
the edges of the stamp on to the paper on winch the 
document wa.s written: ilc/d, eancellatmn had 

been effected in a s itlieumtly elVeetuul maimer. 

The (luestimi wln thei the reqmremeuts ui law about 
the canc.dlation of stami^s have or have mit been sulh- 
cientlv eomplied with i.s to be determined upon an 
examination of the doeumeiit concerned in each parti¬ 
cular ca.se. Mohammad Ameu Mik/.a Beg v. 

Nath, 15 o. t'- 5S 

_ Sch. I» Art. \ —Acknotdedy- 

ment of debt — li'dancc-sheet signed by debtor 
Amount due token to seporate account “errors and 


Stamp Act— conoid. 

omissions excepted" — Whether suck acknowledgment 

requires one an7ia stamp. 

A balance-sheet prepared and signed by debtor ami 
showing a balance, errors and omissions excepted, 
due from him and which was carried forward, is not 
an acknowle<lgnient of debt within the meaning of 
Article I Sohodula I of the Stamp Act, 1899, which 
require! an anna stamp, and is admissible in evidence 
without being stamped. Galstaun v. Hatchison, 16 
0. \V. N. 9i5; 39 C. 789 279 

---Art. 48 122 

Stay of execution— Appeal t^) 1^ ^ 11 

cil ^ ®7 

- _ ■■ Su£icient cause — Substan- 

tial iu}ury—Civil Procedure Code (Act V o/190S), 

O. XLI, r. 5. 

In ail appeal from a decree in a suit for a declara¬ 
tion that certain property is not liable to attachment 
and sale in execution of a decree, the Appellate Court 
can and should stay execution of that decree inasmuch 
as otherwise it would bo diflicult for the claimant to 
recover the property in the event of his succeeding 
in the appeal. 

In such a case, the property should remain under 
attachment pending decision of the appeal. 

Balau Singh v. Sewa Ra.m, 94 P- W. R. 1912 


-- of proceeding's —Execution proceed- 

intrs—Decree of Revenue Court—Suit for declara¬ 
tion that decree bad—Temporary injunction, if may 
bo issued—No prayer for permanent injunction 

Stock-in-trade, possession, order and dis¬ 
position oi* 371 

street, doliuition of 785 

Subrogation—A.’nU'/is/t and Indian Law — 

Reversioner—Transfer of Property Act (IV oJ 1882^ 

s.>-. -58,91_ Person interested in the property — Contract 

Act (IX of \872), s. (59—Charge under a mortgage 
executed by daughters during the Iifedimes of tvidoivs 
—.Reyistt'ation — Lien. 

A person, wlio pays off a mortgage-debt on the pro¬ 
perties of a deceased male owner, cannot claim 
to be subrogated to the right.s either of the daughters 
or of the original mortgagee whose debt he discharges. 
The scope of tlie rule of subrogation in India is much 
narrower than in England or America. 

Mere payment of a. mortgage-dobt by a stranger 
would not entitle him to the mortgagee’s rights by 
subrogation. 

A reversioner cannot voluntarily claim to redeem u 
nu>rt"’age mailc by the hist male liolder or institute a 
suit ^r"tliat purpose. But when a suit is instituted by 
the mortgagee for sale, a reversioner lias sutiioient 
interest in the property to entitle him to discharge the 
mortgage to prevent the loss of the proiicrty to which 
lie wouhl be entitled to succeed on the death of the 
widow In the latter case, the reversioner is entitled 
under section 69 of the Contract Act to be reimbursed 
by the widow iu respect of the money which tlie latter 
was bound ly law to pay. The scope of section 69 
of the Contract Act and of sections85 and 91 of the 
Transfer of Property Act is not co-extensivo. The 
daughters of a docoa.^ed mortgagor, therefore, have 
buflicient interest in the laml to entitle them to 
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dischat-ge the mortgage-debt when the property is 
brought to sale in execution of the mortegage-deoree 
airainst the mortgagor’s wi.low. By so discharging, 
tiioy obtain a charge over the land which they are 
**ntitled to assign or charge in favour of a third person 
who lias enabled them to discharge the mo.gage. 

^^^Subrogatioii will arise only in those cases where the 
iiartv claiming it advanced the money to pay a debt 
which, in the event of default by the debtor, ho would 
be bound to pay or whore he had some interest to 
Pi otect, or where lio advanced the money under an 
a«'reeinent, express or implied, made either with the 
debtor or creditor, tliat he would bo subrogated to the 
j i<dus and remedies of the creditor. In India, the 
scope of the rule is narroworstill. A more agreement, 
either with the creditor holding a mortgage or with 
the dehtor owing it, cannot give a person, lending 
money to discharge the mortgage, a lien over the 
propertv. An agreement with the creditor or the 
debtor inav entitle him to sue him for the excctioii 
of a mortga 2 e-dccd, or a deed of assignment of the 
mortgage as the case maybe: but mortgages for a 
sum of Ks. lOJ and upwards can be created only by 
registered instruments and a mere agreement to 
inurt«'a"C is insntlieiont to create a lien. N.\RAYANA 
KUTTl (fOUNPAN V. PPCH lAMMAf,, 11 M. L. I- 
(1012) 1 M. W. X. 253,22 M. L. J. 3G4:. ^Ob 

Suburbs of Calcutta— station of Howrah— 

Order find >jood Govcnnncnt—Act XXL oj l»o/, 

1 _J^ 7 (,sy;irihtc .<a'!^n'rio/i —found to beta 
,,i,s,cs>:wn of reou-nt-Xa eoulvncc tlu,l ccnioul 
iVo/H eomidfiiminf’s iueui‘st\^—Penal Code f -lcf XLl 
of IHbO) .’‘.-111 —Difference helu'cen -411 and s. 2, 
,7. 1 oJ Act XXI of itioT-Stolen article—Possc:ision. 

Tho accused was convicted for being in pos- 
so-sion of a certain quantity of cement; and because 
there was a heap of cement lying on the premises of 
tlie lOast Indian Kailway (.'ompany at L. and because 
the accused was a miMni in the employ uf the Company 
at L., it was assumed that ihi.s cement was stolen from 

the Cum|»any: 

Held, that, in the absence of any evidence tliat short¬ 
ly or immediately previous to the tliiding of the cement 
in the possession of the aeeused, a quantity of cement 
belonging to the Company had been missing, there 
lid not be any reasonable suspicion which would 
brin'' tlie case within suction 2 of Act XXI of I8»7. 

The only dilTerenee whicli section 2 of this 
Act makes between an orieiiee under this Act 
nnd one under section Ill, Indian Penal Code, is that 
it is not necessary under this Act to oiler proof that 
llie stolen property lias been in tlie hands of a thud 
, eXon ^ actually stole it. as is the case under 

Ltioi. 411. AI.UUI. K.mum r, Kmi-ekor, U Cb. 

I ^ 

Succession —Ubb'b hiiw-WUlow’s estate I / 
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Succession Act (X of 1865 ), ss. 82 ^ 

siit-ression Certificate Act (VII of 

*VsB 9) S. 4-i’.;a''l/ of redemption not a secur,l,j 

le granted mhen 

rcLty of pcidioncr ir to ide regnlar m„t to 

recover propcidy. 


Succession Certificate Act— conoid. 

The resDondenta applied for Letters of Adminis¬ 
tration to the estate of a deceased person claiming 
to administer the estate as his daughters. The appol- 
lants denied the legitimacy of the respondents and 
claimed to bo in possession for 30 years as tho 
deceased’s nieces. The property was alleged to be 
under a mortgage to another person: 

Held,{[) that the equity of redemption was not 
a security or debt within the meaning of section 4 
of the Succession Certificate Act and the respondents 
could file a suit for redemption without such a 
certificate or Letters of Administration; ..... 

(2) thatthe aoplication for Letters of Administration 
was an attempt to obtain adjudication as to the status 
of tho respondents and to obtain possession without 
fiinga regular suit and should be rejected; 

(3 ' that the proper remedy of the respondents was 
to bring a regular suit against the parties in 
of the property. Ma Thei.v May v. Ma Than 

Bur. L. T. 102 

_SS. 4| B— Minor— Apply- 

in<{ thronyh natural guardian—Issue of certificate. 

A succession cortiticate may be granted to amiuor 
on application made by him through his natural guar¬ 
dian, ..f. 

Otherwise, section 4 of the Succession Certiticate 

Act would stand in the way of the minor suing for tne 
effects of the deceased father and no such suit couia 

be filed (hiring his minority. 

The provisions of section 9 of tlie Act can .. 
fiod by the guardian depositing .. 

on behalf of the minor. Singanamala Kr 
CHARI/U 0. SiNGAXAMALA VeNKATAMMA, (191 ) 

-^7 _^ ^ 408 

Succession (Property Protection) 

^ActlxlXof 1840, S. 3-Inquiry-Ques^ 

tion to be considered "^'‘‘’'JXlr'under 

It is necessary before action can be 

Act XtXof IH41 that tho provisionsof section 3 of that 

Vet arc strictly fuIfiHod. And in order to fulfil the 
Act aio se / cection, it is necessary to consider, 

fn whether the opposite party has no title, (2) whe¬ 
ther the person claiming is really entitled to the pro¬ 
perty, and (3) whether the person making the applw 
cation is likely to be matorially prejudiced if loft to 

the ordinary remedy by a regular suit. 

Where action avas taken under Act XlA or lo^L 

without considering those throe requisites, tho High 
Court sot aside the order. Tarak CiiandRA Goswasu 
V. Satya (.'haran Patxi OU^ 

Sufficient Cause. Sec Limitation Act, 1908, 
s. 5. 

Suit for declaration that touuro liable to sale under 
Regulation—Party—Collector not made party to 
suit—Suit improperly framed — No doclur^ion 
should be mado OOO 

Institution—Failure to carry out strictly judi* 
cial order or statutory direction—Suit allowed to he 
withdraicn —iViymeaf of defendant’s costs mode con¬ 
dition precedent to institution of fresh suit—Institu* 
tion oJ fresh suit without paying dejendant's coste — 
Costs paid subsequently on date Jixed by Court Sutt 
to be treated as filed on day costs locre paid. 
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Suit —ooncld. 

It caunot be laid down as an infloxiblo proposition 
of law that failure to strictly carry out statutory 
directions or judicial orders does always make it 
obligatory upon a Court of Justice to dismiss the suit 
as improperly instituted. 

A suit was allowed to be withdrawn with liberty to 
bring a fresh suit on the same cause of action, but the 
payment of the defendant’s coats was made a condi¬ 
tion precedent to the institution of the fresh suit. 
The plaintiff brought a fresh suit without paying the 
costs of the defendant. The Court, upon an objection 
taken on behalf of the defendant, directed that those 
costs must be paid within a day, and they were duly 
deposited: 

Held, that the suit was competent, but it must be 
taken to have been validly instituted only on the day 
on which the costs were deposited. Sajjau Hossain 

V. Ram Lal Shaho 159 

Suits Valuation Act (Vll of 1887), 
s. 8 46 

Summons to accused for production of docu¬ 
ment or other thing incriminating an accused 493 

---, return of— Order of Court 188 

Surety. See Contract Act, s. 139. 

-Bail bond—Prisoner committing suicide 

1008 

Survival of suit— Suit by reversioner for de¬ 
claration of invalidity of alienation 213 

Tenancy—Relinquishment by one joint tenant of 
his share—Whether tenancy extinguished 330 

Thakbust map — state of tilings at Permanent 
Settlement — Presumption — Evidence. 

An entry in a thakbust map cannot be said to be 
insutfioient to entitle a Court of fact to hold that the 
disputed lands were really included in the estate at 
the time of the Permanent Settlement. Fazlab Ra¬ 
him V. Nabendra Kisuorb Roy 341 

Tincture* whether liquor 961 

Title — Decree for rent of coal land—Judgmenf^debtor 
declared insolvent—Ojfficial Assignee made ixtrty in 
execution proceedings—LcaseAiold property sold in 
execution —if«Zc by (IQ^cial Assignee — 
Superiority oj title—Official Assignee bound by exe¬ 
cution sale—Purchaser in execution to have better 
title— Decree for rent of coal lands, whether can give 
first charge on property in arrears. 

The defendant granted of coal lands to A., 

against whom lie obtained a decree in the Sub-Judge’s 
Court at Burdwan, for rent, iti execution of which he 
attached the lease-hold interest of A. The sale of the 
property was tixedon Septeniber 10th, 1904, and on 
September 8, A. tiled his petition of insolvency in 
the High Court and the vesting order was made on 
the same day. Tlio defendant then applied to the 
Sub-Judge of Burdwan to substitute the Ofhcial As- 
siguoo in tho place of the judgment-debtor in the 
execution proceedings, which was done and the sale 
was held on March 6, 1905, and the defendant be¬ 
came the purchaser and took possession on Juno 14, 
1905. In tho meanwhile on May 23, 1905, theOfticial 
-Assignee sold tho property with the permission of the 
High Court to one B. from whom tho plaintiff pur¬ 
chased and sued for recovery of possession : 


Title— contd. 

jBeZd, that, although tho order for substituting tho 
Official Assignee in place of tho judgment-debtor in 
the execution proceedings, was incorrect,—/I. B. Mil¬ 
ler V. Budh Singh Dudhuria, 18 C. 43—yet he having 
been added and having taken no exception to the 
procedure, the sale must be regarded as having taken 
place in his presence; and he having taken no steps to 
have that sale set aside in the manner provided by 
law, the sale must be held to be good and effective as 
against him and also against the plaintiff who claims 
through him. 

Obiter dictum. —The decree for rent, being in respect 
of coal lands and not agricultural lands, cannot give 
the decree-holder a first charge on the lease-hold pro¬ 
perty in arrears. SundarDas Khetry v. RAOHUXATir 

Das 288 

•Evidence^Admission of defendant — Mulki 
papers filed by elakadars— Regulation VIII of 1800, 
para. Ill—Admissibility of admissions — Road-cess 
returns. 

The plaintiff sued for resumption of certain villages 
ou the allegation that they werelieldas a niaintonauco 
jagir for life in joint tenancy by certain ladies and 
that defendant No. 1 had been holding the villages 
under a ?nofearurt deed from them and had subse¬ 
quently purchased the right, title and interest of tho 
ladies iu a sale under section 124, Act I (B. C.) of 
1879. 

The defence was that the jagir was not one for 
life for maiutenance of the ladies, but an absolute 
jagir granted to the ancestors of their Imsbands, 
which the ladies had been holding iiiidcr the ordinary 
Hindu Law. 

Owing to lapse of time, the plaintiff’s ovidouco as 
to the grant to the ladies w’as not very strong, but, 
such as it was, it w’as strongly corroborated by the 
conduct of the ladies themselves and by the admissions 
of defendaut No. 1: 

Held, that the question of title need not bo posi¬ 
tively proved by the plaintiff, but that ho could avail 
himself of the defendant’s admissions. 

Mulki papers filed by the elakadars under Regulation 
VIII of 1800, para. Ill, containing statements 
made by tho plaintiff’s predecessor at a time whoa 
there was no dispute against his own interest, aro 
admissible iu cviduuco. 

Admissions of tho ladies made in a road-cess re- 
tuim tiled by their inuktear could bo used against do- 
foudant No. 1. If they were not admissions, they 
wore positive evidence of plaintiff’s title. Kali Sankar 
Sahai r. PratapUdai Nath Sahi Deo, 16 W. N. 
683 691 

- Priority—Purchase of holding — Plaintiff’s pur¬ 
chase at mortgage decree sale — Defendant’s purchase 
at co-sharer landlord’s rent decree sale — of 
transferability of holding, if can be raised by defend¬ 
ant — Defendant, rcprcsentative-in-intcrcst of judy- 
ment-debtor — Estoppel—Defendant bound by same 
estoppel as judyment-debtor. 

The plaintiffs purchased a liolding in execution of a 
decree on a mortgage hold by them against tho ad¬ 
mitted tenant. The defendants subsequently pur¬ 
chased tho same holding in cxeoutioji of a deei*eo for 
rent held by a co-sharer landlord: 
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Held (1) that the title of the plaintiffs was superior 
totlmtofthcaefenclaiits who, as purchasers at a 
<.xccution of a decree for rent by a cesharer Wlord, 
wore in the same position as a purchaser at a sale heia 

in execution of a decree for money; 

( 2 ) that the question of transferability ot the 
hoUlinf' could nob be raised at the instance 

defendants who were the representatives-in-interest ot 

the tenant and were hound by thesame estoppel as the 
iud'’-nient-debtor whose right, title and interest ha 
hecn purchased by them. Tulsi Singh t-. Daya^ 

Singh 
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Tr&nsf 0 l* of C£ISC« See Criminal Pboobdubh 
Code, s. 626. 

_—_Discharge of cross-case 804 

._2__Power of High Cowt to 

transfer a case under section 145, Criminal 
dure Code 


Complainant related to afriend 


Tort-Ncgligeuce-Use of land in ordinary 
— Damage to neighbour—Liability 

Tout. Sec Lkgal Practitioners Act, s. 36. 

_ Declarationivifhont legal proof—Legal Frac- 

--Irf (XVin of 1879), s- 36. 

Section 30 of the Legal Practitioners Act, requiies 
proof bv evidence of general repute or otherwise 
l)efoie a man cun be declared a tout. Such evidenc 
should bo taken in the ordinary manner and trough 
on the record and where this is not done, the 
declaration cannot be maintained Shankar 

Kmi-ehou, 12 P. W. R 1912 Cr ; 112 P. L R. 1912. 

Cit. L. J. 407 

Tfadc-mark ——Ltuiitation Act 
(IX of IG08J, s. 2‘d—Continuing wrong—RegistraUon 
^,f night t> mw—C ause of action-Actual de- 

cn,tiun not neccssavg-lnxitation of "" 

nlinngcwcnt of trade,navk-ThiM person alloived 
tonsca similar mark-Damages-AcUuil danuigC not 

ni*cctiS(if*y to he proved* ^ i.* 

The iufriuKement of a trade-mark is a continumg 

wrong and so long ns the infringement continues, a 

fresli'canse of action arises tto in dte»«. 

In India, a plaintiff can maintain a euitforintrinoC- 
ment of trade-mark even if he has not proved regis¬ 
tration of his trade-mark , 

[nasuitforinfringementof trade-mark, it is not 

necessary to prove that any ono has been actually 
’''uil^aitlicientifitis proved that the defendant 

contemplates committingor has threatened to com- 

inif* :»n inl'rititrcmcut. ^ * 

The whethur a purcluiscr liafi bccD 

deceivcil but whctlier he is to be dccciveu. 

In ^Iccidin" Mhctbcrthcrc has been au infringement 
'^;,h,tiTr" u.a„e..na.-k, the Court hus to see 

ll.J dcvioc used by tbo dctcudaut is 
i lu itutiou of tbo idaintiBs’ mark as would bo calculated 

u, deceive the ultimate purchaser. Tho '1"'=^''’" 

‘''’lTas 1 ,re‘ rwidJ of an’ldbi'tratiou, 

no reason why the defendant should not be ros- 
Indncd Lom using other marks calculated to dccoivo 

""i.lu'dau'u.postobe recovered for infriuiromout of 
initlu-mark, it is not necessary that special damage 

suHicient to show that plaintiff's right has been 
invaded, iu which case, some damages, oveu it oniy 
nominal, will be given. AbduL SalaM u. Hamio 
ILLAII, iOOP. W. 11. 1912 * 


of the itegiBtrate-Increasiy of bail f'’'‘gjo 

Crimfuat procedure Code 'emote 

The fact that a Magistrate is a friend of a remow 
relaUve of the compSinant is not per se a ground 
for transferring a c^e to another Co„fc^ 

A Ma«>‘istrate is iustified in increasing uio . 

of bail if by further SmRAM 

to be more serious thanh^r^ JqiJ^Or • 66 P- L. B- 
v. Gobikd Sahai. 4 P. W. R. 191^ > ^^*^'314 

1912; 13 Cb. L. J. 474 


Transfer of Promissory-note 

cd in favour of partners 

Transfer of Property Act ( 278 

1882 ), s. 6 (c) 



— s. 8 

__ 53 -Fraudulent irans- 

-T^reanBfer ruith a 

attachment— Transferee not f-ff he sets 

.r.t 

particular transfer in his [a^our is g 

lu 0 . it is incumbent upon favour. 

first instance the validity ^ fact cannot bo 

Althongh an erroneous finding ot m 

clmllenged iu second Jhat there is no 

there is an error of finding, yet inferences 

evidence in ^ might be questioned in second 

^a[;:ul.^^ xr BaulS O. 


s. 54 

S, 54 — Delivery 0 /possession* 

The defendant purchased of a decree 

Bs. 100 at au auction-sale in oxe^ 

against the plaintiff, ^a, „ ju favour of the 

gistored document on Pjf^a pape * ^^j^itted that 

plaintiff in which he, erty and that ho 

tho porperty was the Plaintiff P^ P years; it 

agreed to hold possession as a tena ^perty over 

ifas also agreed after wards t^mak^ 
to tho plaintiff, and that after the P In a 

the entire rights should gg-gg^on: 

Buit by the plaintiff J Sansfer of Pro- 

perty Act, the delivery of document which 

to tho execution aa^ rogis^atio J that the doenm^t 

r nTt rl" a nt 

acqidrtan^^^^^ tho document. Kon^o| 

mal ObWAL V. Nabin Chakbra Das 


I 
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Transfer of Property Act— conta. 
---SS> 54, 1 18— Sale — 

Exchange-^Price^Oral sale of eqv,ity of redemption 
to usufructuary mortgagee—Registration - Righi^ of 
mortgagor to redeem — Adverse‘possession—Limitation 
Act (IX of 1908), Sch. I, Arts. 144,148. 

The word “prire” in section 54 of the Transfer of 
Property Act is not restricted to money or enrreut 
coin, but it inclndes whatever the vendor accepts us 
tantamount to such price. 


If two persons mutually exchange two things and 
mutually fix the values of the exchanged things in 
current coin and exchange th^m as of equal value, 
they must be held to have effected sales and pai«l 
prices and not merely to have effected an exchange 
or barter. 

A conveyance of land in consideration of moneys 
already due to the vendee by the vendor is cither a 
“sale” under section 54 of the Transferof Property Act 
or an “exchange” under section 118 of the said Act. 


Where a usufructuary mortgagee gave up his right 
to possession in part of the land mortgaged and the 
mortgage-money due to him, and in consideration 
therefor, purchased orally the equity of redemption 
•in another part of the land from the mortgagor: 

Held, (11 that the transaction amounted to a ‘sale* 

under section 54 of the Transfer of Property Act, and 
was invalid for want of registration; 


( 2 ) that the mortgagee continued to remain m pos¬ 
session only as mortgagee after the said oral sale, and 
that the mortgagor was entitled to redeem the pro¬ 
perty within the statutory period; 

( 3 ) that the mortgagee could not assert a title by 
adverse possession as from the date of the oral sale; 

(4) that Article 14 V of Schedule II of the Limita- 
tion Act could not be invoked by the mortgagee if the 

rrteaX was not barred by Article 148 from redeem- 
Inrand’feeovering possession of the mortgaged p.o- 

^"hVtliat oral evidence was 

the discharge of the mortgage by an invalid 
sale. Arivaputhira Padavacui r. 

SAWMI PAHAVACU., (1912) 1 M. W. N- «o4; 23 M.^U 

339; 12 M L. T. 425 

___ 54 .^ Transfer oj right to 

cut and appropriate plants -Registration. 

A transfer of the right of cutting and 
A transicr u & }i 0 reAfter form 

‘-p,a.ds now atandmg^ 

on certain land, is a tKcreforo, it can only bo 

moveable , instrument. Kuttuva Letcho- 

made by a registeied ^ Vexkataramier 

MANA BaOAVATHAR I*. lUOPPAI U. 


S. 58 


206 


_s. 58 (a) and (c)-3/orf. 

conditional ,.ale -'M ~ Sale ^cith cond.Uon 
of rC‘pnrchnse. 

A document purporting to bo one of sale tl.ougb it 
8 ucoompanied by a contract .oservingto ‘he vendor 
1 ri-dit of n>.puichuac. is not on that account to bo 
construed us if it were a mortgage. The test to ui.ply 
is whether the relation of debtor and creditor subsists 
tjetween the parties. If the relation does not exist, 


Transfer of Property Act —coutd. 

thou the transaction does not fall within the general 
definition of a mortgage in section 58 (a) of tho Trans¬ 
fer of Property Act, and, therefore, cannot be regard¬ 
ed as a mortgage by comlttional s iZe within section 58 
(c). Ma Hnin U V. Osman Gani, 5 Bur. L. T. 99 

423 

--SS. 60, 61 605 

-SS. 82,83, 100 — Contract 

Act (IX of 1872>, s. 69— Oontrihufio}!, suit for— 
Several lands burdened 7vith payment of common 
I'evemte—Liability of oivners tvho have not paid to 
person 7vho pays the revenue—yature of decree — 
Plaintiff's right to a charge. 

Where several lands are liable for payment of a 
definite amount of Government revenue and the 
amount has been paid by the owner of one of .such 
lands, the latter is entitled, in a suit for contribution, 
to a charge on the land of each of the others for tho 
proportionate fraction of the amount payable by each, 
and not to a personal decree. Puthbnpurayil Amman 
PaBOYKTI V. MaNOALASERI PULLIKANDI 262 


SS. 85, 91 — Attach' 

ment of mortgaged property by holder of a rnoncii- 
decree—Suit on mortgage — Decree—Attaching credi¬ 
tor not made party, effect of. 

Where mortgaged property was attached by a per- 
son holding only a money-decree, and after attach¬ 
ment the mortgagee brought a suit on his mortgage 
and obtained a decree for sale, without impleading the 
attaching creditor ns a party: 

Held, that the order for sale obtained by the mort- 
ga^'ee was not binding on the attaching creditor, 
who was entitled to bring the property to sale 
his attachment. Titali v. Vedvla 

____SS. 86, 87 


when to be made 


S. 89 
s. 90 


S. 90— Personal dccrcn 

91 I 


in the property 


S.9I 

S. 91 —Person interested 

206 


S. 95 


605 


__s. BS-Trusis Act (II of 

1882), 8 90—Purchase by mortgagee of equity »f 

redemption in Court sale—Fraud—Misconduct— 
Scope of section 90 of the Trusts Act. 

Section 99 of the Transfer of Property Act docs not 
lay down as a general principle that a purchase by 
the mortgagee of the mortgagor’s equity of rodomp- 
tion is invariably and in all cases invalid even in tho 
absence of fraud, misrepresentation or misconduct. 

Section 90 of tho Indian Trusts Act only applies to a 
case whore the mortgagee or other qualified owner of 
any property has availed himself of his position and 
has thereby gained an advantage in doroppition of tlio 
rights of other persons. Ramakrisiina Oeiatkai^a 
Deo V. PusHAPATi Vij.ayarama 589 

__ 100 262,666 
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Transfer of Property Act—coDtd, 

--- Sm 106— Ejectment suit — 

Notice to quit—Deniol of landlord's title—Purchase 
hy mortgagee in Court sale—Attornment and payment 
of rent hy lessee to lessor's assignee, -whether amounts 
to denial of the title of the purchaser in Court sale. 

Payment of rctit by a lessee to the lessor’s assignee, 
^bo took the property on usufructuary mortgage from 
the lessor, and attornmeut to him, do not amount to 
the denial of the title of a purchaser of the property 
at Court sale held after the date of the said assign¬ 
ment, so as to dispense with the necessity of giving 
notice to quit prior to an action in ejectment by the 
said purchaser to the lessee. Mamyam Pattar v. 
Lakshmana Nattama Karax 52 

-- 107 — Lease for more 

than a year — Registration——Oral evt~ 
deiu'c—Admission of relationship of landlord and 
tenant — Estoppel — Practice—Compensation for use 
fiH(f occupation —Lease of salt-pan legal without Collec¬ 
tor's sanction— Admissihility of landlord’s receipt. 

yt.’s onc-third interest in certain salt-pans was leas¬ 
ed to B.y for a period of three years at Rs. 500 a year 
during ^.'s minority by her guardians and co-sharer, 
w'ho owned the remaining two-thirds share. 

On attaining majority, A. leased her share 
for two years more to B. on a rental of Rs. 1,000 
a year. 

A. sued B. to recover the rent of tlio last two years 
at the rate of Rs. 1,000 a year and Rs. 053 ns rent due 

on the previous lease. . , , . ^ i -ii j 

The rent-deed was not registered but B. aclmittect 

^.’s ownership of the salt-pan and also his tenancy 
umler her and her co-sharer; B., however, alleged that 
he had been in possession from the beginning under a 
lease for five years and not three years: 

Jlfld, (1) that A. could not be allowed to rely on 
the lease sot up by her, as it was unregistered; nor 
could she be allowed to give oral evidence of that 

(2) that as B. admitted A.’s ownership and that he 
•was her tenant, proof of the relation of landlord and 
tenant became unnecessary, the admission of B. acting 
as an estoppel to the production of any evidence con¬ 
tradicting the admission; 

(111 that A. could only recover the money as for use 
and occupation for the two years of the tenancy and 
as the amount claimed by her was not shown to be 

excessive, slie was entitled to it. 

Tlic lease of a salt-pan is not illegal merely because 
the sanction of the Collector of Salt lleveniie has not 
been obtained thereto. 

Per Batchelor, J.—Receipts for rent granted by a 
landlord arc admissible in evidence, not as proving the 
terms of tlic contract of letting, but as proving from 
the conduct of the p.arties what would be a fair rent 
for the admitted fonancy. Ramchandra Sihvjiram 
r. Tama lUniio Manijlya, 14 Bom. b U. 3fl0 830 

--ss. I08(b) (c), 111 

711 

--SB. !ll, 112, 116- 

LL•n^e — f'oifciture condition—Election hy landlord to 
iiroil himself of forfeiture, whether revocable— 
Subsequent agreement to revive the tenancy—Lessee 
again put in 2 >o$sc 86 ion—Compensation Jor use and 
occupation. 


tl91S 




Transfer of Property Act— concid. 

Where, under the terms of a lease, a right of for¬ 
feiture accrues to the lessor, he is put to his election, 
and, if he manifests and communicates to the lessee 
his intention to enforce the forfeiture, that is an elec¬ 
tion to determine the tenancy, the election is irrevoc¬ 
able and the parties cannot, by a subsequent agree¬ 
ment, revive the old tenancy. 

Similarly, if he elects not to enforce tlie forfeiture 
and manifests and communicates to the lessee his 
intention accordingly, that is, elects to waive the for¬ 
feiture, his election is irrevocable. 

If lessees are re-admitted, after the determination 
of tenancy by exercise of the right of forfeiture, the 
old tenancy is not revived and the lessees are liable 
to pay compensation for use and occup^on. 
CnBXGlAH I’. Damaba Kumara Thimma 44’0 

__S. 112 445 

_____ I 14 7H 

_5.116 445 

-s. I 18 

--s. 126 

---ss. 130, 137 380 

Trial with assessors— One of them found 
disqualified to act after the trial was begui^^ 
aoro trial 313 

Trust. See Trusts Act 

Trusts Act (11 of 1882), s. 63 Following 

trust property—Liability of third person. 

Trust property may bo followed into the^ hands^of 
any one in whoso hands it can be identified. The 
only person, who can escape liability for trust 
perty in his possession, is a hona fide transferee for 
value without notice of the trust, or a transferee 

from him. . ^ . . 

By two deeds, one L. vested his property in trust in 

order that his debts might bo liquidated and appoint¬ 
ed P. and H. as trustees. One of the two deeds ^^ns 
attested by S. the son of L. P. and H., ns trustees, 
executed certain promisbory-notea in favour of certain 
creditors of L. After L.'s death, his son 8. repudiated 
the trust. Soon after, the District Judge released the 
original trustees, P. and h-, and appointed in their 
place O. and R. as trustees. Thereafter, S. V* 

and R. for possession of the trust property but this 
suit was dismissed on compromise on the understand¬ 
ing that all the property had been restored to the 
plaintiff S. As a matter of fact, however, some pro- 
pevtv rcniained with tlio trustees (^. and ? 

some >Ya9 restored to iS. The creditors sued c , u.an( 
J?. on the fooling of pro-notes which had been executed 

bv P. and H , the original trmtecs The 
dismissed tho suits as against cm the pioimc i 

he was no pnrtv to tho pro-notes: 

Held, that 5. was equally irq p' 

OnuLAM Ali V. Suiv Nath, 158 P. . R. 

L R. 1912; 101 P. R. 1912 

-S. 90 

Under-proprietary tenancy-Fosition 

of grove-holder of long standing I O I 

Undue Influence— Burden of proof 

g plea of 
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U p. Land Revenue Act (in of 1901), 

SS. 110, 112, 233 (YC)—Perfect partition— 

Mahal Jormed in the name of a benaraidar—J/o ohjeC’ 
tion hy real oioner—Subsequent suit for declaration 

not barred. 

At a perfect partition, a mahal was formed in the 
name of a benamidar. No objection as to the title of 
the benamidar was taken at the time of partition by 
the real owner who also happened to bo a co-sharer 

in the village: 

J£eld, that a subsequent suit by the real owner, 
after the completion of 

of his title was not barred by section 233 U) ot the 

U. F. Land Revenue Act, 1901. Bhaia Sheobaj 

V, Sampat Singh 

__SS. III. 233 (k)- 

Partmon-J’roprieta,;, 

not recorded as cn-sharer at the time of paitition, 

A a Muhammadan, died leaving thi ee heirs, B , C- 
aud'b. B.’s name alone was recorded in the . 

napers in place of A. Subsequently, there was a pai - 
tion nroceeding in which B. raised certain objections 
as ?o^iwoprietao- title which were overruled by the 
partition oflBcer: 

Held, that in a subsequent civil suit, C- and 

----is 

title. Tarifan V. Fateh Din 

___SS. Ill, 112-PavH- 

Hon-quc.tion of proprietary title ichich ouyhf to and 
might Lveheen mued-ltes judicata-Jar.sd.ction. 

A party to a Civil suit cannot raise a 9 «ostion of 
nropriotary title which he ought to and might have 
misod in partition proceedings under the 

renuo Act. Mahapeo Rai r. lUono Naik Rai 817 

___S. 112 339,817 

s. 233 (k) 


Unlawful Assembly- See Penal Code, s. 
1 17 

, member of, hjing uncon. 


Code (Act Xtr 0 / I860;, S.'. 1 ts, !«• SO"- 

Whero it «-as toun.l ti.at J a "-omber^of an law- 

fill assembly, was felled to the g ^ 

nn.i was left b e.^trs of J.’a 

tijjlit started, will |,ai1 knocked 

x'dowr^l liaviiiK overtaki^thoin committed tl.o 

oitence of “IpaWe unconscious, could not 

•; 1 mnber o'f tlm unlawful assembly at 

;:;^-lia^:''Ka™axr.EMr.aoa, 15 0.0^^ 

13 Ca. L. J. 5.W 
Usa.g'e. See Hindl* Law 

Valuation of SUit-Jarlsdiction-Kedempt^n 

of mortgage 

____iSale by subsequent niort- 

Ka-ee-Suit bv prior mortgagee for declaration that 

safe must bo subject to his right 


Valuation of suit— concid. 

____ Appeal—Jurisdiction — Pre. 

emption suit. 

For the purposes of determining the course of ap¬ 
peal in a pre-emption suit, the value for purposes of 
jurisdiction must only be looked at, and not the 
amount which the pro-emptors may have to pay. 
GpJAR r. Fatteh .Tang, 201 P. VV. R. 1912; 225 ^ 

R. 1912 

_ - atii'f for lease, annual rent 

teinc Rs. 71—Saif to he valued at Rs. ^l—Juri8dxC‘ 
tion of Munsif—Court Fees Act (VII of 1870), s. 7 
cl. .r sub.cl. (c)—Suits Valuation Act (VII of 1887), 
g' ^^Cii'il Procedure Code (Act V o/1908), s. 115 
—Decision on facts—Failure of Court below to grasp 
real point-Judicial decision-/nfcr/erencc by High 
Opnrt-Prc)ndicc to neither party-question of pre¬ 
judice, if arises. 

In a suit in a Sub-Judge’s Court, the plaintiff 
prayed that his mourasi moharari right in certain 
lands be declared and a decree passed against the 
defendants for directing them to grant him a lease, 
the yearly rent payable on which was Rs. 71. The 
plaintiff valued the suit for the purposes of jurisdic¬ 
tion at Rs. 1,100 but gave no materials or data to sup. 
port the valuation: 

Held, that, under the provisions of section 7, clause 
(x), sub-cl. (cl, of the Court Fees Act and section 8 of 
the* Suits Valuation Act, the suit should liavo been 
valued at Rs. 71 for purposes of Court-fee and 
jurisdiction, and it ought to be died in the Munsifs 
Court. 

Where the decision of a Subordinate Court is ar- 
rived at, though wrongly, either on the facts or on a 
proper judicial consideration of the matters placed 
hsforo it, the High Court will not interfere under 
section 115 of the Civil Procedure Code. 

But where the Court belosv failed to grasp the point 
which really had to bo determined, namely, wliether, 
under the provisions of the Court Fees Act and the 
Suits Valuation Act, the valuation of the suit given 
bv the plaintiff was correct or not, and the Court 
simply accepted the valuation given by the plaintiff 
without attempting to ascertain the materials on 
which the valuation was baseil, in fact without 
arriving at a judicial decision at all: 

Held, that the High Court should interfere, if 
satisfied that the decision of the Court below was 

\V 1*011^. » 

In such a case, the High Court will interfere oven 
if neither party i.s prejudiced, because the law requires 
that suits of certain values should be tried in certain 
Courts and the question of prejudice does not arise. 
Pout Cannino and Land Ime*rovemrnt Co., Ld. u. 
Boson All 


__ ■■ • .Jurisdiction — Appeal — 

Suit for declaration in respect of la nd. 

For tiie purposes of determining the course of ap- 
we ll ami jurisdiction, the value of a suit for a declara- 
lion that an alienation of land is null and void so far 
ns plaintilfs proprietary rights m it are concerned, 
is thirtv times the land revenue of the laud in respect 
rtf which the declaration is sought. Sahiu Ditta v. 
N.UHNJAN Das, 182 P. W. R. 1912; 226 P. L. R. 1912 
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Vendor and purchaser — for 

y(de — Sfib$eqnenf execution oj morfg ige by vendor to 
third party—Execution of snle-decd subsequent to 
mortgage—Declaration that mortgage does not affect 
purchaser's rights, maintaijiahilitij of suit for. 

A vendee of property in whose favour the vendor 
has executed an agreement for sale is entitled to 
maintain a suit for a declaration that a mortgage of 
the same properly, executed by the vendor to a third 
party subsequent to the said agreeTnent, does not 
affect his l ights. Kintadu Dalapadu, 7n re, (1912) 
1 M. W. N. 902 457 


• —- - Condition that ij any one 

lays claim and dispossess purchaser, purchase-money 
troaM he refunded—Attachment of property by third 
party in execution of decree against vendor—Claim 
by purchaser—Dismissal of claim —Suit for pur- 
chase'inoney—Cause of action. 

In a sale-deed there was a condition that if in 
future any one woiiUl lay claim to the property and 
dispossess the purchaser, then the vendor would re¬ 
fund the purchase-money with interest. A third 
party attached the property in exeenrion of a inonej'- 
decree obtained against the vendor. Thereupon, the 
piircluiser laid a claim which was <lisinisscd. Ho did 
not bring a suit to esCablisli liis title but brought this 
suit against the vcmlor to recover the purchase-money 
under the proviso in the sale deed : 

Held, tliat the condition provided for in tho deed 
did notarise and tlic suit should be dismissed. Ta.s- 
suni'K IlossAiN Khax i>. Ahtaii Hossais Kiiax 334 

_ - —Evidence Act (/ ofl872j, 

92 —Rescission of sale-deed by mutual consent — 
Parol cviilenre, ndmissibihty oJ — Xon-delivery of 
possession after sale^Acnuisilion of prescriptive title 
— Omus of proof. 

Oral evidence to prove that parties to a sale-deed, 
’ivhich was duly executed and registered subsequently 
lescindcd it by mutual consent, is inadmissible under 
8 ection 92 of the Indian Kvidenco Act. 

Where a sale-deed has been duly executed by one 
partv to another and iliily registered, tho onus of 
proving tnat posse.ssion wa-- not given to the vendeo 
in uceordanee with tlie sale-deed and that the vendor 
bail ae<piired a title by prescription lies on the party 
asserting it, Papakka p.Veddula Rosi 

Ukiuu. 


_ ■—■ ••• — •Money left unth purchaser 

for payment to a prior moi tgoyce —.-tmoioit due to 
mortyaijee in ercess of that (teposilnl u'ith the qnir- 
chaser — Reilcm ptioii. 

Where a sum of jjioney is left in Hie banils of a 
nurchaser for payment to a prior mortgagee, tho pnr- 
i-liaser is not. boiimi to redoein the mortgage if 
till* amount due under it i.s in excess of that deposhed 
witli him llAiiui Das r. .Tiwan Lai. 
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Verdict of Jury. 

Cui'K. s. 2;i9 

Voluntary transfer— (lift of mere proprie- 
(arv rij^litsiu' usufruct for maintenance—Restraint 
■- on alh-natV'h by domn*, eoiidilion as to—Sale »a 

iiivti't'ji 244 

Waiver —Instalment boiul - 

--of fdiTi'Unre of teiianev 

% 

» ■ of light to dismiss servant 


Wajib-ul-arz. See PRE-EMPTioy. 

- - - ■-— how far biuding on non-pro¬ 
prietors 108 

Wakf. Sec MUHA&fSlADAN IiAW. 

Warrant case —Practice —Prosecution wit¬ 
nesses re-called for cross-ezamination—Oase post¬ 
poned to suit convenience of Court—Accused not 
liable for expenses of witness —Accused when to be 
called on to enter on his defence 970 

Water - Land, use of, in ordinary manner—Damage 
to neighbour — i/)\oering level of land to make land 
culturahle—Tank ivater coming upon land and over¬ 
flowing into neighbours land—No wilfulness or neg- 
ligen ce--^lAa biliiy. 

Where an owner of land, without wilfulness or 
negligence, uses his land in the ordinary manner, 
though mischief thereby accrues to his neighbour, he 
is not liable for damages; but if, with a view to use 
the land in an unusual manner, he brings upon his 
land water which would not naturally have come 
upon it, ho will be liable for damages for the escape of 
tho water into the land of his neighbour. 

The defendants lowered tho level of their land 
so ns to render it culturable, with the result that 
the water from an adjoining tank passed to the land 
of the defendants and subsequently overflowed into 
the lands of the plaintiffs; 

Held, (1) that as the defendants had not used their 
land in any artiflcial or unusual inannor, they were 
amply within their rights in what they did; 

(2) that the plaintiffs were not entitled to an injunc- 
tiou as against tho defendants, to compel the latter to 
raise a barrier for their protection. Krnaram Akholi 
V. Sristiohar Chatterjbe, 16 C. W. N. 875 543 

V^III disinheriting son—Son’s creditor if has iocus 
standi to oppose grant—Order of Judge holding he 
has right to oppose—Appeal—If order appealable 

686 

—Alobamodan Kashmiris of Jholum town 556 


- Construction—Succcsiion Act (X of 1865), ss. 

82, 111—Contingent bequests-^Whether a gift over 
to come into force requires that the death of the donee 
should take place during testator's lite-time^Nuturc 
of the gift—Whether absolute or for life only. 

Whore a testator bequeathed his landed property 
among his heirs and gave ono part to his wife and 
provided that if her son A. outlived his mother, her 
share should descend to him; 

Held, that the interest of the wife was only a hfe- 
intorest and not an absolute ono. 

It is only in those cases whore tho toHtator apoaks 
of death, which is certain, as if it were a mere contin¬ 
gency by using such expressions a 3 “if anyof them die 
or “in case of his decease”, that such death to render 
the divesting clause operative must bo deemed to bo 
dentil within the testator’s life-time. Maunq Pu ^ 
Napean, 5 Bor. L. T. 87 

Withdrawal of suit. See Civit Procedure 
Code, 1908, O. XXXIII, R 1. 


Witness-Warrant case—Accused not liable for 
expenses of witnesses 970 

_—T.iahilitv for defamation 494 


497 


reoted 


, deposition of—How to be read and coi 
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Woi*cls and Phrases. 


Words and Phrases— concid. 


access to 785 

accessible to public 785 


a^rrlcultural purposes 743 


becoming* useless and In¬ 
operative 

besides paramboke 
bhai bhatija hakiki 

capable of physical posses¬ 
sion 


44 

594 

175 

890 

122 


co-occupant having a right 
of pre-emption 

consequence 

contrary to law 

criminal case 

date of sale 

deterioration 
discovered to be void 
due 

exciseable liquor 
guarantee 
has notice 


570 

319 

515 

84 

430 

12 

836 

231 

961 

757 

430 


holding 
I have seen 

interest on the mortgage 


796 

824 


juice drawn from any cocoa- 
nut 

just cause 
muakhiza 
mukhtar 
or 


961 

44 

435 

122 

830 


person Interested 771 

prescribed . 439 

proper Court 738 

prosecute 796 

purports 649 

share 394 

successful party 828 

suit 463 

with costs 910 


Workman’s Breach of Contract 

Act (XIII of 1859) —Jurisdiction after the 

expiration oj term of contract or completion ofwork — 
Preamble—Object of the Act to punish workmen who 
receive advances and then break their coyitracts to 
work. 

In a case under the Workman’s Breach of Contract 
Act, where either the work has been completed or 
the term of the contract has expired, a Magistrate 
has jurisdiction to entertain a complaint under sec. 
tion 1 and to order re-payment of the advance under 
section 2 of that Act. 

One object of the Act may have been to provide 
against workmen a speedy remedy for employers who 
have made advances on account of Wyorkj but 
the main object was, as the preamble shows, to pro¬ 
vide for the punishment of workmen who have takcu 
advances and have fraudulently broken their con¬ 
tracts to w’ork. 

The impossibility of u master being able to exor¬ 
cise the option of demanding an order from a 
Magistrate ordering a workman to perform the work, 
does not affect his right to ask for an order for the 
re-payment of the advance and subsequently for an 
order for the workman’s punishment by iiuprisou- 
nieut if he fails to comply with tho order. Gurudeen 
Taily V. Muttu Seuvai, 5 Bur. L. T. 133; 13 Cr. L. J. 

030 996 
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